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!  595.  As   to   separate   suits— Liability 
of  sureties,  etc. 

596.  Liability    for   proceeds    of    real 

estate. 

597.  Liability  for  failure  to  report. 
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§  544.  Definitions. — A  guardian  is  defined  to  be  a  person 
who  is,  in  some  legal  way,  appointed  to  the  care  and  management 
of  the  person  or  estate,  or  of  both,  of  a  child  during  its  minority.^ 

There  is  a  natural  guardianship,  growing  out  of  the  relation 
of  parent  and  child,  which  the  courts  recognize,  in  which  the  care 
and  control  of  the  person  of  the  ward  belong  to  its  parents ;  first, 
to  the  father  and  after  his  death  to  the  mother. - 

This  absolute  common-law  right  in  the  parent  is,  however,  in 
this  state,  limited  by  statute,  to  such  father  or  mother  as  is,  by 
the  court,  considered  a  suitable  person  to  have  the  care  and  cus- 
tody of  the  child. ■'■     The  control  of  the  natural  guardian  is  lim- 


'  Reeves',  Dom.  Rel.,  3U. 

=  Ohio  &c.  R.  Co.  V.  Tindall,  13  Ind. 
366,  74  Am.  Dec.  259;  State  v.  Banks, 
25  Ind.  495;  Lee  v.  Back,  30  Ind.  148; 
Henson  v.  Walts,  40  Ind.  170;  Gar- 
ner v.  Gordon,  41  Ind.  92;  Johns  v 
Emmert,  62  Ind.  533 ;  McGlennan  v 
Margowski,  90  Ind.  150;  Bryan  v 
Lyon.  104  Ind.  227,  3  N.  E.  880 
Brooke  v.  Logan.  112  Ind.  183,  13  X 
E.  669 ;  State  v.  Baldwin,  5  N.  J.  Eq 
454,  45  Am.  Dec.  399;  State  v.  Nacht- 
wey, 43  Iowa  653 ;  State  v.  Smith,  6 
Me.  463,  20  Am.  Dec.  324n.  The 
mother  of  an  illegitimate  child  is  the 
proper  person  to  have  the  care  and 
custody  of  such  child  and  not  its  re- 
puted father.  Dalton  v.  State,  6 
Blackf.  (Ind.)  357;  Wright  v.  Wright, 
2  Mass.  109;  Hudson  v.  Hills,  8  N. 
H.  417;  Nine  v.  Starr.  8  Ore.  49.  Such 
children,  though,  at  common  law  were 


regarded  as  having  no  natural  guar- 
dian. Schouler  Dom.  Rel.,  §  278.  The 
father  of  a  bastard  is  entitled  to  the 
custody  of  such  child,  as  against  all 
but  its  mother,  and  for  such  reason  is 
the  proper  person  to  be  appointed 
statutory  guardian  for  such  child. 
Pote's  Appeal,  106  Pa.  St.  574.  But  a 
step-mother  is  not  the  natural  guar- 
dian of  her  husband's  children  by  a 
former  marriage,  after  the  death  of 
her  husband.  Bounell  v.  Berryhill,  2 
Ind.  613. 

"  Burns'  R.  S.  1908,  §  3065 ;  Brooke 
V.  Logan,  112  Ind.  183,  13  N.  E.  669,  2 
Am.  St.  128n.  A  widowed  mother  is 
entitled  to  the  services  of  her  minor 
child,  if  he  has  no  other  guardian,  in 
the  same  manner  that  the  father 
would  be,  if  living.  Hammond  v. 
Corbett,  50  N.  H.  501.  Such  infant  is 
subject  to  the  control  of  the  mother, 
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ited  to  the  control  and  care  of  the  person  of  the  minor,  and  does 
not  extend  to  the  control  of  the  minor's  property.* 

The  common-law  guardianship  in  socage  is  unknown  in  In- 
diana, in  fact  never  has  existed  in  the  United  States,  except  in  a 
limited  and  modified  form  in  a  few  states.^ 

Testamentary-  guardians  are  recognized  by  statute  in  this  state 
to  the  extent  of  giving  them  the  preference  of  a  statutory  ap- 
pointment. Without  such  appointment,  such  guardian,  although 
appointed  and  named  by  the  will,  would  have  no  authority  or  con- 
trol over  the  property  or  estate  of  the  ward.®  One  designated  by 
will  as  guardian  of  the  minor  children  of  the  testator,  would, 
perhaps,  if  both  parents  of  such  children  were  dead,  succeed,  by 
virtue  of  such  appointment,  to  the  natural  guardianship  of  such 
children.^ 

as  his  natural  guardian,  and  she  is  en- 
titled to  his  wages.  And  where  such 
child  was  killed  while  in  the  employ 
of  a  railroad  company,  through  the 
negligence  of  the  company,  an  action 
for  damages  will  lie  in  the  mother's 
name,  although  she  might  not  be  per- 
mitted to  assume  the  custody  of  any 
separate  estate  of  the  son.  Ohio  &c. 
R.  Co.  V.  Tindall,  13  Ind.  366,  74  Am. 
Dec.  259. 

*  Brooke  v.  Logan,  112  Ind.  183,  13 
N.  E.  669,  2  Am.  St.  128n;  Perry  v. 
Carmichael,  95  111.  519;  Kendall  v. 
Miller,  9  Cal.  591;  Fonda  v.  Van 
Home,  15  Wend.  (N.  Y.)  631,  30  Am. 
Dec.  n ;  Alston  v.  Alston,  34  Ala.  15. 
A  parent  as  the  natural  guardian  of 
the  child  cannot  bind  such  child  by 
any  contract  made  for  him,  in  the  ab- 
sence of  statutory  authority.  Jones  v. 
Jones,  46  Iowa  466.  A  natural  guar- 
dian has  no  authority  to  lease  an  in- 
fant's lands.  Magruder  v.  Peter,  4 
Gill  &  J.  (Md.)  323;  Ross  v.  Cobb,  9 
Yerg.  (Tenn.)  463.  Nor  to  receive 
the  rents  and  profits  from  such  land. 
Jackson  v.  Combs,  7  Cow.  (N.  Y.)  36. 
Nor  can  he  receive  legacies  belonging 


to  such  child.  Genet  v.  Tallmadge,  1 
Johns.  Ch.  (N.  Y.)  3;  Miles  v.  Boy- 
den,  3  Pick.  (Mass.)  213.  Nor  can 
such  natural  guardian  make  any  com- 
promise in  behalf  of  the  child,  which 
will  be  binding  upon  the  child.  Hous- 
ton &c.  R.  Co.  V.  Bradley,  45  Tex.  171. 

'"2  Kent  Comm.,  222,  223;  Reeve's 
Domestic  Relations,  315;  Fonda  v. 
Van  Home,  15  Wend.  (N.  Y.)  631,  30 
Am.  Dec.  82;  Graham  v.  Houghtalin, 
30  N.  J.  L.  552;  Torrey  v.  Black,  58 
N.  Y.  185. 

"Burns'  R.  S.  1908,  §  3066.  If  a 
father  appoints  a  guardian  by  will  for 
his  children  other  than  the  mother, 
she,  if  a  competent  person,  is  entitled 
to  the  custody  of  such  children, 
against  the  testamentary  guardian. 
Lord  V.  Hough,  Zl  Cal.  657.  For 
while  a  father  has  authority  to  ap- 
point a  guardian  by  will,  he  cannot  by 
contract  with  some  third  person  bar- 
gain away  the  mother's  right  in  the 
child.  Moore  v.  Christian,  56  Miss. 
408,  31  Am.  Rep.  375. 

•Thomas  v.  Williams,  9  Fla.  289; 
Lord  V.  Hough,  Zl  Cal.  657. 
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Guardians  ad  litem  may  be  appointed  by  the  court  for  infants 
or  others  who  are  incapacited  to  act  for  themselves  by  reason  of 
some  legal  disability,  whenever  such  persons  are  made  parties  de- 
fendant in  any  legal  proceeding.  Their  power  is  confined  to  de- 
fending the  particular  action  in  which  they  are  appointed. 

An  eminent  author  says  that  a  "guardian,  in  the  popular  sense, 
is  one  who  guards,  preserves,  or  secures,  and  is  the  general  term 
applied  in  legal  usage,  to  a  person  whose  right  and  duty  it  is  to 
protect  the  rights,  whether  of  the  person  or  property,  of  some 
other  person,  his  ward,  who,  as  in  the  case  of  minors,  is  conclu- 
sively presumed,  or  as  in  the  case  of  idiots,  lunatics,  spendthrifts, 
etc.,  is  adjudged  to  be  incompetent  to  manage  his  affairs."^ 

§  545.  Natural  guardians. — In  this  state  a  legal  guardian 
is  wholly  a  creation  of  the  statute,  and  the  term  is  applied  to  those 
persons  appointed  to  the  care  and  management  of  the  persons 
and  estates  of  adults,  who,  by  reason  of  lunacy,  idiocy,  or  habitual 
drunkenness,  are  incapacitated  to  manage  their  own  business  af- 
fairs, as  well  as  to  those  who  are  appointed  for  infants.  The 
theory  of  a  guardianship  rests  upon  the  disability  or  incapacity 
of  the  ward,  and  a  ward  is  any  person  under  guardianship. 

But  the  statute  recognizes  the  claims  of  nature  and  provides 
for  the  custody,  personal  control,  training  and  education  of  the 
child  to  remain  in  the  supervision  and  management  of  its  parents, 
if  tiiey  are  suitable  persons  to  be  entrusted  therewith.^ 

And  such  parents  are  entitled  to  the  custody  and  control  of 
their  minor  children  as  against  the  legal  guardian  of  such  children, 
unless  for  good  cause  shown,  the  proper  court  by  its  order  has  de- 
prived the  parents  of  such  control.^'' 

In  such  proceedings  the  courts  look  to  the  welfare  of  the  child, 
for  the  interests  of  society  and  the  established  policy  of  the  law 
make  the  welfare  of  the  child  paramount  to  the  claims  of  a 
parent." 

•  Woc-ncr  Am.  Law  Guard.  39.  ■■'  Jones  v.  Darnall.  103  Tnd.  569,  2 

•  Burns*  R.  S.  1908.  §  3065.  N.  E.  229,  53  Am.  Rep.  545 ;  Sheers  v. 
"•Brooke  v.  LoRan,  112  Ind.  183,  13     .Stein,  75  Wis.  44,  43  N.  W.  728,  5  L. 

N.  E.  669.  2  .Am.  St.  177n;  Gilmorc  v.     R.  A.  781n ;   Hussey  v.  Whiting,   145 
Kitson.  165  Ind.  402.  74  X.  E.  1083.  Ind.  580,  44  N.  E.  639,  57  Am.  St.  220. 
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Our  Supreme  Court  says  in  one  case :  "As  a  general  rule  there 
can  be  no  question  but  what  the  father,  prima  facie,  is  entitled  to 
the  custody  of  his  legitimate  minor  children,  but  this  right  is  not 
an  absolute  one,  but  depends  upon  the  circumstances  in  each  par- 
ticular case,  and  the  question  of  the  custody,  control,  and  educa- 
tion of  a  minor  child,  when  involved,  is,  under  the  facts  in  the 
case,  lodged  in  the  sound  discretion  of  the  trial  court,  subject,  of 
course,  to  review  upon  appeal  to  a  higher  court. "^-  The  state  may 
upon  its  own  motion,  in  the  interests  of  a  child,  make  application 
to  a  court  to  deprive  a  parent  of  its  custody,  where  such  parent 
has  abandoned  or  forfeited  parental  rights  by  reason  of  moral 
turpitude,  vicious  habits,  cruel  and  inhuman  treatment  or  other 
conduct  forbidden  by  statute." 


"^  Berkshire  v.  Caley,  157  Ind.  1,  60 
X.  E.  696.  In  Gilmore  v.  Kitson,  165 
Ind.  402,  407,  74  N.  E.  1083,  the  court 
says :  "The  assumed  welfare  of  the 
child  does  not  clothe  one  person  who 
may  enjoy  wealth  or  high  social  posi- 
tion with  a  commission  to  seize  and 
hold  the  child  of  another  less  favored, 
and  usurp  parental  rights  for  the  sole 
reason  that  he  may  be  able  to  afford 
such  child  more  of  the  artificial  ad- 
vantages of  life.  The  most  appropri- 
ate application  of  the  principle  ob- 
tains when  the  child  in  some  proper 
way  becomes  a  ward  of  the  court. 
The  parents  in  a  suit  for  a  divorce  or 
other  proceeding  may  properly  confer 
jurisdiction  upon  the  court  and  invoke 
its  judgment  with  regard  to  the  cus- 
tody of  their  minor  children,  and  in 
such  a  case  it  can  be  said  without 
qualification  that  the  interests  of  such 
children  shall  be  the  paramount  con- 
sideration. Leibold  v.  Leibold  (1902), 
158  Ind.  60,  [62  N.  E.  627]  ;  Joab  v. 
Sheets  (1885),  99  Ind.  328;  Bullock  v. 
Robertson  (1903),  160  Ind.  521,  [65 
N.  E.  5]  ;  Johnston  v.  Johnston 
(1895),  89  Wis.  416,  62  N.  W.  181." 

''Van    Wahers   v.    Board   of    Chil- 


dren's Guardians,  132  Ind.  567,  32  N. 
E.  568,  18  L.  R.  A.  431;  Gilmore  v. 
Kitson,  165  Ind.  402,  74  N.  E.  1083. 

In  the  case  of  State  v.  Banks 
(1865),  25  Ind.  495,  the  controversy 
was  between  the  father  and  the  grand- 
father of  the  child — the  mother  being 
dead — and  this  court  said :  "The 
father  is  the  natural  guardian  of  his 
infant  child,  is  responsible  for  its 
raising  and  education,  and  has  the 
right  to  its  custody.  This  is  the  well- 
settled  rule,  and  the  statute  is  simply 
declaratory  of  the  right  as  it  existed 
at  common  law.  The  law,  however, 
has  a  tender  regard  for  the  interest  of 
the  infant,  and  in  case  it  is  made  to 
appear  that  the  father,  by  reason  of 
his  immoral  and  vicious  habits  and 
conduct,  is  rendered  unfit  to  have  the 
custody  and  training  of  his  infant 
child,  the  court  will  refuse  to  award 
it  to  him,  or  will  even  direct  it  to  be 
taken  from  him  and  placed  where  its 
moral  training  will  be  properly  cared 
for.  But  if  the  father  be  a  suitable 
person,  the  statute  is  express  that  he 
shall  have  the  custody  of  the  person 
and  control  of  the  education  of  his 
minor    child."     In    Commonwealth    v. 
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But  where  there  is  no  father  or  mother  living  the  right  to  the 
control  and  custody  of  a  minor  child  vests  in  its  legal  guardian." 

It  follows  as  a  consequence  of  a  parent's  right  to  the  custody 
and  control  of  his  minor  children  that  he  is  liable  for  the  support 
and  maintenance  of  such  children.  It  has  been  held  that  where  a 
minor  child  lives  in  the  family  of  a  relative,  and  the  father  is 
alive  and  able  to  support  it,  the  guardian  of  the  child,  in  the  ab- 
sence of  any  contract  on  his  part,  cannot  be  made  liable  for  its 
support." 

Also  the  father  is  held  liable  for  medical  services  rendered  to 
a  minor  child, ^'^  and  also  for  the  decent  funeral  expenses  of  his 
deceased  minor  child. ^'  The  father  being  the  natural  guardian  of 
his  infant  child,  the  law  imposes  upon  him  the  duty  of  zealously 
guarding  the  interests  of  such  child  and  of  protecting  its  estate 
from  loss  through  any  act  of  his  own.^^ 

While  the  foregoing  is  the  general  rule,  yet  when  the  parent 


Briggs,  16  Pick.  (Mass.)  203,  205,  the 
court  said :  "The  court  will  feel 
bound  to  restore  the  custody,  where 
the  law  has  placed  it,  with  the  father, 
unless  in  a  clear  and  strong  case  of 
unfitness  on  his  part  to  have  such  cus- 
tody." The  case  of  Watts  v.  Lively 
(1901)  (Tex.  Civ.  App.),  60  S.  W. 
676,  was  a  habeas  corpus  proceeding 
between  the  father  and  the  maternal 
grandparents  of  the  child,  and  the 
court  of  civil  appeals  of  Texas  very 
appropriately  said  :  "In  order  to  over- 
come the  presumption  of  law  that  the 
best  interest  of  the  child  would  be 
subserved  by  placing  it  in  the  custody 
of  the  father,  who  is  responsible  for 
its  being,  and  wlio,  under  tlie  laws  of 
God  and  of  man,  is  held  responsible 
for  its  care  and  protection,  it  must 
plainly  appear  that  the  father  is  un- 
worthy of  the  trust."  See,  also, 
Wishard  v.  Mcdaris  (1870),  34  Ind. 
168:  Clyld  V.  Dood  (1875),  51  Ind. 
484:  Weir  v.   Marlcy    (1889),  99  Mo. 


484,  12  S.  W.  798,  6  L.  R.  A.  672; 
Markwell  v.  Pereles  (1897),  95  Wis. 
406,  69  N.  W.  798;  Hibbette  v.  Baines 
(1900),  78  Miss.  695,  29  So.  80,  51  L. 
R.  A.  839:  Miller  v.  Wallace  (1886), 
76  Ga.  479,  2  Am.  St.  48;  Bryan  v. 
Bryan  (1859),  34  Ala.  516;  State  v. 
Richardson  (1860),  40  N.  H.  272; 
Dunkin  V.  Seifert  (1904),  123  Iowa 
64,  98  N.  W.  558;  Giffin  v.  Gascoigne 
(1900),  60  N.  J.  Eq.  256,  47  Atl.  25; 
In  re  Wilson  (1903)  (N.  J.  Eq.),  55 
Atl.  160. 

"Palin  V.  Voliva,  158  Ind.  380,  63 
X.  E.  760 ;  Cottrell  v.  Booth,  166  Ind. 
469,  76  N.  E.  546. 

'''  Turner  v.  Flagg,  6  Ind.  App.  563, 
33  N.  E.  1104. 

'"  Leach  v.  Williams,  30  Ind.  App. 
413,  66  N.  E.  172. 

'■  Rowe  v.  Raper,  23  Ind.  App.  27, 
54  N.  E.  770,  77  Am.  St.  411. 

"McCord  V.  Bright,  44  Ind.  App. 
275,  87  N.  E.  654. 
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has  not  property  of  his  own  to  support  his  minor  child,  resort 
may  be  had  to  the  property  of  the  child  for  such  purpose,  but  the 
parent's  inability  to  support  the  child  must  first  be  made  to  appear 
before  resort  can  be  had  to  the  estate  of  the  child/'' 

The  mother  of  an  infant  illegitimate  child  is  its  natural  guard- 
ian, and  has  a  right  to  its  custody  during  infancy;-"  but  after  the 
death  of  the  mother  the  legal  guardian  of  such  child  is  the  proper 
person  to  have  the  care  and  custody  of  it."^ 

If  a  father  has  recognized  an  illegitimate  child  as  his  own  he 
Avould  probably  be  entitled  to  the  custody  of  such  child  as  against 
all  but  its  mother.--  But  a  stepmother  is  not  the  natural  guardian 
of  the  children  of  her  husband  by  a  fonner  wife.-^ 

§  546.  Guardian — When  and  where  appointed. — The  stat- 
ute in  this  state  provides  that :  "The  court  having  probate  juris- 
diction in  each  county,  in  term  time,  or  the  clerk  thereof  in  vaca- 
tion, shall  appoint  guardians  of  minors  resident  in  such  county, 
or  having  estate  therein ;  and  in  case  of  conflict  between  two  ap- 
pointments, in  different  counties,  the  one  first  made  shall  exclude 
all  others  and  extend  to  all  the  property  of  the  ward  within  this 
state."'* 

An  appointment  of  a  guardian  by  the  clerk  in  vacation  must 
be  confirmed  by  the  court  at  its  next  ensuing  session ;  and  such 
court  may,  in  its  discretion,  either  confirm  or  reject  such  appoint- 
ment at  that  time  without  notice  to  the  guardian.-^  A  large  dis- 
cretion in  the  matter  of  the  appointment  of  guardians  is  vested 
in  the  courts.'® 

Infancy  is  a  jurisdictional  fact  which  must  be  ascertained  by 

^'  State  V.  Roche,  91  Ind.  406;  Rhode  Alfred  v.  McKay,  36  Ga.  440. 

V.  Tuten,  34  S.  Car.  496,  13  S.  E.  676;  '"^  Johns  v.  Emmert,  62  Ind.  533. 

Rowe  V.  Raper,  23  Ind.  App.  27,  54  X.  "  Pote's  Appeal,  106  Pa.  St.  574,  51 

E.  770,  n  Am.  St.  411.  Am.  Rep.  540. 

^''Dalton  V.  State,  6  Blackf.    (Ind.)  ^  Bounell  v.  BerryhiU,  2  Ind.  613. 

357.     The  court  has  no  authority  to  ^  Burns'  R.  S.  1908,  §  3056. 

apprentice  an  illegitimate  child  with-  ''  Lee  v.   Ice,  22  Ind.  384 ;   State  v. 

out  the  consent  of  the  mother,  unless  Chrisman,  2  Ind.  126. 

she  is  unable  to  support  it,  or  unless  "^  Bernhamer  v.  Miller,  114  Ind.  501, 

for     some     other    legal     reason     she  17  X.  E.  115. 
should    be    deprived    of    its    custody. 
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the  court.  It  is  not  necessary  that  such  fact  should  affirmatively 
appear  from  the  record  but  it  must  exist  and  be  shown  to  the 
court  or  the  appointment  of  a  guardian  will  be  void.  The  appoint- 
ment does  not  conclude  the  fact.-' 

A  court  has  no  authority  to  appoint  a  guardian  for  "unknown 
heirs,"  and  where  it  affirmatively  appears  that  the  heirs  are  un- 
known the  appointment  will  be  held  void.  The  court  says :  "The 
phrase  'unknown  heirs,'  ex  vi  termini,  excludes  the  idea  that  the 
court  has  any  knowledge  of  the  age,  condition  and  circumstance 
of  the  person,  essentially  necessary  to  the  wise  and  proper  dis- 
charge of  the  duties  of  the  court  in  making  such  appointments."^^ 

The  domicile  of  the  parent  is  the  domicile  of  his  infant  chil- 
dren, and  the  general  rule  of  law  is  that  such  infant  children, 
cannot,  of  their  own  volition,  change  such  domicile  until  their  ar- 
rival at  their  majority."'' 

If  a  non-resident  infant  is  the  owner  of  real  estate  situated  in 
this  state,  the  court  of  the  county  in  which  such  land  lies  has  au- 
thority to  appoint  a  guardian  for  such  infant.^" 

A  person  who  has  been  appointed  as  guardian  for  an  infant 
cannot,  under  the  same  appointment,  continue  in  such  guardian- 
ship at  the  arrival  of  the  infant  at  lawful  age  on  account  of  the 
idiocy  of  his  ward.  To  some  extent  the  respective  duties  of  guard- 
ians for  minors,  and  for  persons  of  unsound  mind,  are  similar; 
but  the  mode  of  ascertaining  the  necessity  of  a  guardian  in  the 
one  case  differs  widely  from  that  in  the  other.'^ 

="  State  V.  McLaughlin,  77  Ind.  335.  3  Greenl.    (Me.)    220;    St.   George  v. 

-*  State  V.  McLaughlin,  77  Ind.  335.  Deer     Isle,     3     Greenl.      (Me.)     390. 

^  Hiestand  v.  Kuns,  8  Blackf.  (Ind.)  Whether  or  not  the  domicile  of  an  or- 

345,  46  Am.  Dec.  481 ;  Warren  v.  Ho-  phan  infant  follows  that  of  his  guar- 

fer,  13  Ind.  167.     And  the  domicile  of  dian  is  a  question  upon  which  there 

a  male  infant  is  not  affected  by  his  is  much  conflict  of  authority.     But  it 

marriage    (Taunton   v.    Plymouth,   15  is  held  that  the  domicile  of  an  illegiti- 

Mass.    203 ;    Trammell    v.    Trammell,  mate     infant     follows     that     of     his 

20    Tex.    406),    unless    emancipated,  mother.     Houlton    v.    Lubec,    35    Me. 

Charlestown  v.  Boston,  13  Mass.  469;  411;  Blackstone  v.   Seekonk.  8  Cush. 

Dennysville  v.  Trescott,  30  Me.  470;  (Mass.)  75. 

Washington    v.    Beaver,    3    W.    &    S.  '"  Maxwell  v.  Campbell,  45  Ind.  360. 

(Pa.)    548;    Wells    v.    Kennebunk,    8  '' Coon  v.  Cook,  6  Ind.  268. 
Greenl.  (Me.)  200;  Lubec  v.  Eastport, 
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The  statute  above  set  out  is  an  absolute  grant  of  jurisdiction  to 
the  proper  court  to  appoint  guardians  for  all  minors,  and  while 
a  female  under  legal  age,  who  is  married  to  a  man  of  full  age, 
may  not  have  a  guardian,  the  fact  that  she  is  married  is  no  limi- 
tation on  the  power  of  the  court  to  appoint  a  guardian  for  her  if 
her  husband  is  also  a  minor."- 

But  before  any  person  shall  be  appointed  guardian  of  any  mi- 
nor, he  shall  file,  in  the  office  of  the  clerk  of  the  court  having  such 
appointment  to  make,  a  statement  in  writing  of  the  whole  estate 
of  said  minor,  and  the  probable  value  thereof,  specifying  the  value 
of  the  personal  property  and  real  estate  separately,  and  also  speci- 
fying the  probable  value,  if  any,  of  the  annual  rents  and  profits  of 
sucli  real  estate,  and  shall  verify  the  same  by  his  affidavit. ^^ 

the  provisions  of  this  last  section  of  the  statute  are  merely 
directory,  and  a  failure  to  file  such  statement  before  the  guardian 
is  appointed  does  not,  of  itself,  render  such  appointment  void.  It 
may  be  filed  after  such  appointment  in  the  fonn  of  an  inventory 
of  the  ward's  estate,  and,  if  not  so  filed  then,  will  be  cause  for 
the  removal  of  such  guardian.^* 

There  cannot  be  two  guardians  in  this  state  of  the  same  person 
and  the  same  property  at  the  same  time.^^ 

"  Decker  v.  Fessler,  146  Ind.  16,  44  diana,  it  is  held,  that  a  guardian  who 

N   E.  657 ;  State  v.  Joest,  46  Ind.  235.  has  been  appointed  for  a  minor  under 

"^Burns'  R.  S.  1908,  §  3059.  In  the  age  of  fourteen  years  cannot  be 
states  having  a  similar  statute  it  has  arbitrarily  removed  when  such  minor 
been  held  that  the  court,  if  the  person  reaches  the  age  of  fourteen;  good 
selected  be  a  suitable  person,  has  no  cause  must  be  shown  before  such  re- 
discretion,  but  must  appoint  the  per-  moval  will  be  ordered.  Dibble  v.  Dib- 
son  so  selected,  even  though  a  guar-  ble,  8  Ind.  307 ;  Gray"s  Appeal,  96  Pa. 
dian  previously  appointed  be  super-  St.  243 ;  Ham  v.  Ham,  15  Gratt.  (Va.) 
seded.  Estate  of  Lewry,  12  Phila.  74;  Mauro  v.  Ritchie,  3  Cranch  C.  C. 
(Pa.)  120;  Bryce  v.Wynn,  50  Ga.  332;  147;  Estate  of  Berryman,  17  Phila. 
Lunt  V.  Aubens,  39  Me.  392;  Pitts  (Pa.)  463.  And  having  once  nomi- 
v.  Cherry,  14  Ga.  594;  Adams'  Ap-  nated,  the  ward  cannot  nominate 
peal,  38  Conn.  304;  Coltman  v.  Hall,  again,  but  is  bound  by  the  order  of 
31  Me.  196;  Montgomery  v.  Smith,  3  the  court  upon  the  original  nomina- 
Dana  (Ky.)  600;  Arthurs'  Appeal,  1  tion.  Lee's  Appeal,  27  Pa.  St.  229. 
Grant  (Pa.)  55;  Sessions  v.  Kell,  30  "*  Lee  v.  Ice,  22  Ind.  384. 
Miss.  458;  Kelly  v.  Smith,  15  Ala.  687.  ="  Soules  v.  Robinson,  158  Ind.  97,  62 
But  in  some  other  states,  as  well  as  In-  X.  E.  999,  92  Am.  St.  301. 
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The  statute  provides  that  in  divorce  proceedings  upon  decree- 
ing a  divorce  the  court  shall  make  provision  for  the  guardianship, 
custody,  support  and  education  of  the  minor  children.^*^ 

§  547.  The  minor's  selection. — The  statute  provides  that : 
"If  the  minor  be  over  the  age  of  fourteen  years,  such  minor  shall 
have  the  right  to  select  a  guardian,  and,  if  the  person  so  selected 
shall  be  a  suitable  person,  such  person  shall  be  appointed.  But  if 
such  minor  shall  fail  to  select  a  suitable  person,  an  appointment 
shall  be  made  w^ithout  reference  to  the  wishes  of  such  minor. 
Such  selection  may  be  proved  to  the  satisfaction  of  the  court  or 
clerk  making  the  appointment,  without  the  personal  attendance  of 
such  minor. "^" 

And  when  a  guardian  has  been  appointed  for  any  minor  under 
the  age  of  fourteen,  such  guardian  shall  not  be  removed  when 
such  minor  arrives  at  the  age  of  fourteen,  except  for  good  cause 
shown. ""^ 

A  guardian  appointed  by  the  court  while  the  minor  is  under 
the  age  of  fourteen  may  not,  under  this  statute,  be  removed 
merely  at  the  instance  of  the  minor  when  he  attains  that  age.  The 
court  will  only  remove  a  guardian  for  good  cause  shown. ^^ 

The  law,  in  this  state,  at  least,  is  well  settled  that  a  guardian, 
once  regularly  appointed  and  qualified,  cannot  be  removed  except 
in  cases  relating  to  the  faithful  performance  of  the  duties  of  his 
trust,  or  the  sufficiency  of  the  surety  given  by  him.'**' 

§  548.  Who  may  be  appointed. — In  this  state  any  compe- 
tent and  suitable  person  may  be  appointed  guardian.  The  English 
rule  does  not  permit  any  other  than  the  father  to  be  appointed 
guardian,  if  the  father  is  living,  except  in  very  peculiar  circum- 
stances. Even  then  such  appointment  is  in  the  nature  of  what  the 
civil  law  calls  a  curator,  rather  than  guardian." 

"'Burns'  R.  S.  1908,  §  1084.  Blackf.    (Tnd.)  321;  Dibble  v.  Dibble, 

"  Burns'  R.  S.  1908,  §  3057.  8  Ind.  307. 

=«  Burns'  R.  S.  1908,  §  3058.  "Barry  v.  Barry,  1  Moll.  210;  Ball 

'"  Dibble  v.  Dibble,  8  Ind.  307.  v.  Ball,  2  Sim.  35 ;  Spence's  Estate,  S 

*"  Morgan    v.    .Anderson,    5    Blackf.  Pa.  Co.  Ct.  494.     In  the  civil  law,  one 

(Ind.)     503;    Pickens    v.    Clayton,    7  who  was  given  control  of  the  prop- 
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Here  the  father  is  not  usually  bound,  in  so  far  as  the  control 
and  custody  of  his  child  is  concerned,  unless  he  was,  in  some 
proper  manner,  made  a  party  to  the  proceedings,  so  that  he  wou]d 
be  concluded  by  the  finding  and  order  in  the  matter.  As  is  said : 
''In  order  that  the  appointment  of  a  statutory  guardian  may  be 
conclusive  as  against  the  father's  right  to  the  custody  of  his  child, 
it  must  in  some  way  appear  that  he  was  in  court  in  such  manner 
that  the  court,  in  appointing  the  guardian,  must  have  passed  upon 
the  question  of  his  fitness  to  have  such  custody."*^ 

\\^hen  a  guardian  has  been  appointed  by  will,  by  a  father  or 
mother,  such  guardian  shall  be  entitled  to  preference  in  appoint- 
ment over  all  others,  without  reference  to  his  place  of  residence 
or  the  choice  of  such  minor;  but  his  appointment,  duties  and 
powers  shall,  in  all  other  respects,  be  governed  by  the  law  regu- 
lating guardians  not  appointed  by  will.^^ 

And  if  such  testamentary  guardian  fails  or  refuses  to  accept 
such  trust  it  then  becomes  the  duty  of  the  court  to  appoint  some 
other  competent  person  as  guardian.^* 

In  making  such  appointment  the  court  should  consider  the  fit- 
ness and  claims  of  the  child's  natural  guardians  and  appoint  the 
father  or  mother  of  such  child,  when  possible.    But  the  interest 

erty  of  another  but  not  of  his  person,  "  Burns'  R. '  S.  1908,  §  3066.  The 
was  known  as  a  curator.  2  Kent  court  should  take  into  account  the 
Comm.  224;  Duncan  v.  Crook,  49  I\Io.  wishes  of  child's  deceased  mother,  al- 
116.  though  such  wish  was  invalid  as  a 
"Brooke  v.  Logan,  112  Ind.  183,  13  testamentary  appointment  of  a  guar- 
N.  E.  669,  2  Am.  St.  177n.  Where  the  dian.  Griffin  v.  Sarsfield,  2  Dem.  (X. 
father,  by  neglect  and  abuse  of  his  Y.)  4.  The  request  of  a  parent  made 
family,  shows  himself  to  be  unfit  to  upon  his  death-bed  that  a  certain  per- 
have  charge  of  his  children,  thej^  may  son  should  be  appointed  guardian  of 
be  taken  from  his  control  and  placed  the  persons  and  estates  of  his  infant 
in  the  care  of  the  statutory  guardian,  children  should  be  considered  by  the 
Cowles  V.  Cowles,  8  111.  435,  44  Am.  court,  and  if  possible  complied  with 
Dec.  708 ;  see  Heinemann's  Appeal,  96  in  making  the  appointment.  Watson 
Pa.  St.  112,  42  Am.  Rep.  532.  The  v.  Warnock,  31  Ga.  716;  Underbill  v. 
same  rule  applies  where  the  mother's  Dennis,  9  Paige  (N.  Y.)  202;  Baden- 
life  is  such  as  would  exercise  a  bad  hoof  v.  Johnson,  11  Nev.  87. 
influence  upon  the  child.  Burmester  "  Davidson  v.  Koehler,  76  Ind.  398. 
V.  Orth,  5  Redf.  (N.  Y.)  259;  Sue.  Le 
Blanc,  37  La.  Ann.  546. 
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and  welfare  of  the  child  are  the  considerations  which  should 
weigh  most  with  the  court  making  the  appointment,  and  this  will 
frequently  prevent  the  appointment  of  the  child's  parents/^ 

A  married  woman  may  be  appointed  guardian ;  but  she  should 
not  be  appointed  unless  her  husband  is  also  a  suitable  person  to 
act  as  guardian ;  she  must  also  have  his  consent  to  her  acceptance 
of  such  appointment.  Such  assent  must  be  in  writing,  filed  in  open 
court,  and  he  will  be  held  jointly  liable  with  her  for  the  proper 
execution  of  the  trust.*" 

§  549.  Guardian  for  children  of  absentee. — The  court  also 
has  power  to  appoint  guardians  for  the  persons  and  estates  of  the 
children  of  absent  persons  presumed  to  be  dead. 

The  statute  reads  as  follows:  "Such  court  shall  have  power 
to  appoint  guardians  of  the  persons  and  estates  of  the  minor  chil- 
dren of  such  departed  person,  who  shall  have  all  the  powers  and 
rights,  and  be  subject  to  all  the  duties  and  liabilities  in  relation 
to  such  minor  children  and  their  estates,  which  appertain  to 
guardians  of  minor  heirs  and  their  estates,  under  chapter  12  of 
Revised  Statutes  of  1852,  being  'An  act  touching  the  relation  of 
guardian  and  ward,'  and  of  any  acts  amendatory  thereto."" 

It  is  also  pro\ided  that  whenever  it  shall  be  made  to  appear  to 
the  satisfaction  of  the  circuit  court  of  any  county;  or  the  judge 
thereof,  that  any  minor  child  has  been  deserted  by  its  parents  or 
surviving  parent,  and  that  it  has  no  legal  guardian,  it  shall  be 
lawful  for  any  person  desirous  of  adopting  the  said  child  to  adopt 
the  same  in  the  manner  now  provided  by  law  in  the  case  of  death 
of  the  parents.** 

*^Where  it  appears  that  the  father  is  sole  appointment.     In  re  Kaye,  L.  R. 

unfit  to  perform  the  duties  of  natural  1    Ch.   387.     The  bond  of   a  married 

guardian  he  should  not  be  appointed  woman,    with    sureties,    will    be    held 

statutory    guardian.     Page    v.    Hodg-  valid,   although    she    may   be    by    law 

don,  63  X.  H.  53.  personally  incompetent  to  act.  Jarrett 

"Ex    parte    Maxwell.    19    Tnd.    88;  v.  State,  5  Gill  &  J.  (Md.)  27;  Palmer 

Hardin  v.  Helton,  50  Ind.  319;  Burns'  v.   Oakley.  2   Doug.    (Mich.)    433,  47 

R.  S.  1908,  §  3071.    In  England  a  mar-  Am.  Dec.  41. 
ried    woman    may    be    a    co-guardian        *'  Burns'  R.  S.  1908,  §  2751. 
with  a  man,  but  she  cannot  take  the        '"  Burns"  R.  S.  1908,  §  3098. 
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§  550.  When  natural  guardian  unfit  and  minor  has  no  es- 
tate.— When  there  is  a  minor  without  any  estate  or  legal 
guardian  and  it  is  in  the  custody  of  its  natural  guardian  who  is  an 
unfit  person  to  have  charge  of  it  the  statute  provides  as  follows : 
Whenever  any  person  having  the  custody  of  or  control  of  any 
minor  shall  be  convicted  of  a  violation  of  any  of  the  provisions 
of  this  act,  it  shall  be  lawful  for  any  person  to  apply  to  the  proper 
court  of  the  county  wherein  the  offense  has  been  committed  for 
the  appointment  of  a  proper  guardian  for  the  person  of  such  mi- 
nor, and  the  said  court  may,  in  its  discretion,  make  such  appoint- 
ment, having  due  regard  in  the  selection  of  a  guardian  to  the  re- 
ligious persuasion  of  the  parent  or  former  guardian,  or  it  may 
place  such  child  in  an  asylum  or  home  for  children,  with  the  pow- 
ers of  a  guardian  of  the  person,  as  may  be  most  expedient,  and 
the  said  court  may  order  the  parent  to  pay  such  a  reasonable  sum 
toward  the  maintenance  of  such  child,  and  at  such  times  and  in 
such  amounts  as  the  said  court  may  see  fit;  and  such  court  may, 
at  any  subsequent  time,  upon  being  satisfied  that  the  parent  has 
become  a  fit  person  to  resume  the  custody  of  said  minor,  and  upon 
reasonable  security,  to  be  fixed  by  the  court,  being  given  for  the 
faithful  observance  of  the  provisions  of  this  act,  may  remand  such 
minor  to  the  custody  of  such  parent,  subject,  nevertheless,  to  the 
obligations  of  any  indentures  or  legal  engagements  already  en- 
tered into  on  behalf  of  said  minor  or  his  or  her  guardian.  When- 
ever any  minor  shall  become  an  inmate  of  any  orphan  asylum  or 
home,  under  any  order  of  court,  or  in  any  other  lawful  manner, 
the  duly  authorized  officers  of  such  asylum  or  home  shall  have  the 
same  power  and  right  to  secure  a  home  for  and  bind  over  any 
such  child,  by  proper  indenture,  as  the  parent  or  legal  guardian 
would  have.*'* 

And  whenever  the  parents  or  proper  guardian  of  any  infant 
unable  to  support  itself  have  been  convicted  of  any  of  the  of- 
fenses enumerated  in  this  act,  or  are  dead  or  cannot  be  found, 
and  there  is  no  other  person  legally  responsible  for  the  mainte- 
nance and  support  of  such  child  willing  to  assume  such  support, 

*'  Burns-  R.  S.  1908,  §  3095. 
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or  to  be  found  within  the  county,  the  circuit  court  of  the  county 
in  which  such  child  may  be  found,  or  the  judge  thereof,  may  com- 
mit such  child  to  the  care  and  custody  of  the  guardians  of  the 
poor  of  the  said  county;  but  nothing  herein  contained  shall  ex- 
empt any  person  from  the  duty  of  maintaining  and  supporting 
such  child  as  now  imposed  by  law/° 

§  551.  Effect  of  the  appointment. — In  the  absence  of  a  nat- 
ural guardian,  or  a  finding  that  such  natural  guardian  is  not  a 
suitable  person,  the  statutory  appointment  carries  with  it  the  con- 
trol of  both  the  person  and  estate  of  the  ward ;  otherwise  only  the 
right  to  the  possession  and  control  of  the  ward's  property.  An 
appointment  made  by  a  court  of  competent  jurisdiction  can  only 
be  set  aside  in  direct  proceeding  for  the  purpose.^^  An  appoint- 
ment once  made  is  prima  facie  evidence  of  the  ward's  infancy." 

Letters  of  guardianship  which  have  issued  from  a  court  which 
had  no  jurisdiction  are  void  and  may  be  attacked  collaterally.^^ 

The  power  conferred  upon  a  guardian  by  a  statutory  appoint- 
ment continues  until  the  death  or  arrival  at  age  of  the  ward,^* 
except  in  the  case  of  a  female  ward  marrying  during  her  minor- 
ity. In  that  case  the  guardianship  is  terminated  by  the  marriage, 
provided  such  ward  is  married  to  a  man  of  full  age.^^  The  mar- 
riage of  a  male  ward  during  his  minority  does  not,  however,  ter- 
minate his  guardianship. 

The  order  of  court  appointing  a  guardian  is  conclusive  until 
the  same  has  been  vacated  and  set  aside  in  some  proceeding 
brought  for  that  purpose,  and  it  is  not  subject  to  collateral  at- 
tack.'« 

'•^  Burns'  R.  S.  1908,  §  3099.  '''  Stroup  v.  State,  70  Ind.  495 ;  Pro- 

"  Warner    v.    Wilson,    4    Cal.    310 ;  bate  Judge  v.  Stevenson,  55  Mich.  320, 

Hines  v.  Mullins,  25  Ga.  696;  Pannill  21  N.  W.  348;  People  v.  Brooks,  22 

V.  Calloway,  78  Va.  387 ;  Sears  v.  Ter-  111.  App.  594. 

ry.  26  Conn.  273 ;    Brooke  v.   Logan,  "  Burns'  R.  S.  1908,  §  3073 ;  Kidwell 

112  Ind.  183,  13  N.  E.  669.  2  Am.  St.  v.  State,  45  Ind.  27. 

177n.  '-'  Soules  v.  Robinson,  158  Ind.  97,  62 

"  White  V.  Palmer,  4  Mass.  147.  N.  E.  999,  92  Am.  St.  301 ;  Woerner 

»"  Shroyer  v.  Richmond.  16  Ohio  St.  Am.  Law  Guard,  pp.  Ill,  112,  389,  446. 

455 ;     Palmer     v.     Oakley,    2     Doug. 

(Mich.)  433,  47  Am.  Dec.  41. 
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§  552.  Guardian  must  give  bond. — Before  his  letters  of 
guardianship  are  issued,  or  the  appointment  confirmed,  a  guard- 
ian "shall  give  bond,  with  two  or  more  resident  freehold  sureties, 
who  shall  be  bound  jointly  and  severally  in  said  bond,  payable  to 
the  state  of  Indiana  in  penalty  double  the  amount  of  such  personal 
property  and  four  times  the  annual  value  of  such  rents  and  profits, 
conditioned  for  the  faithful  discharge  of  his  duties  as  such 
guardian,  to  be  approved  by  the  clerk  or  court  making  such  ap- 
pointment; and  shall  take  an  oath  that  he  will  faithfully  and  hon- 
estly discharge  the  duties  devolving  upon  him  as  such  guardian."" 

It  is  the  guardian's  duty  to  present  to  the  clerk  or  court  from 
which  he  receives  his  appointment  a  bond,  with  freehold  surety, 
for  the  approval  or  disapproval  of  such  clerk  or  court,  but  this 
act  does  not  make  him  the  agent  of  such  clerk  or  court  in  procur- 
ing the  execution  of  such  bond.°^  And  where  a  bond  is  given 
which  the  court  had  no  authority  to  require  or  accept  as  a  statu- 
tory bond,  such  bond  will  be  void  as  a  statutorv'  bond,  and  if 
given  without  any  consideration,  it  cannot  be  enforced  as  a  com- 
mon-law bond.^® 

It  makes  no  difference  as  to  the  validity  of  the  bond  or  the 
sureties  thereon,  that  the  names  of  the  obligors,  although  signed 
to  such  bond,  do  not  appear  in  the  body  thereof  .^'^ 

And  at  any  time  when  the  bond  or  bonds  already  given  are 
deemed  insufficient,  the  court  may  require  such  guardian  to  give 
an  additional  bond.®^ 

The  court  has  power  at  any  time  it  may  deem  the  original  bond 
insufficient  to  order  the  guardian  to  execute  a  new  and  sufficient 
bond;  and  such  bond  will  be  valid  whether  executed  in  compli- 
ance with  an  order  of  court,  or  voluntarily  by  the  guardian.  The 
bonds  of  a  guardian  should  be  sufficient  to  secure  all  amounts 
which  may  come  into  his  possession  during  such  guardianship.*'^ 

"  Burns'  R.  S.  1908,  §  3059.  quawkett  v.  Mathes,  7  X.  H.  230,  26 

''  Blackwell  v.  State,  26  Ind.  204.  Am.   Dec.   IZl ;    Smith  v.   Crooker,   5 

'"  State  V.  McLaughlin,  77  Ind.  335 ;  Mass.  538. 

State  V.   Younts,   89   Ind.   313;    Cun-  "Burns'  R.  S.  1908,  §§  3070.  2905; 

ningham  v.  Jacobs,  120  Ind.  306,  22  N.  Warwick  v.  State,  5  Ind.  350. 

E.  335.  *=  Potter  v.   State,  23  Ind.  550  and 

"Potter  V.  State,  23  Ind.  550;  Pe-  607;  West  v.  Forsythe,  34^Jnd.  418; 
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Such  bond,  when  executed,  is  in  the  nature  of  an  additional 
and  cumulative  security ;  the  sureties  upon  the  original  bond  are 
not  discharged  by  the  giving  such  new  bond,  but  both  bonds  re- 
main valid,  and  the  sureties  upon  both  will  be  treated  as  co- 
sureties and  liable  to  contribution.*^^ 

It  shall  be  the  duty  of  the  judge  of  the  circuit  court  of  each 
county  in  this  state,  at  each  regular  term  of  said  court,  to  cause 
the  guardianship  docket  to  be  called  through  in  open  court  and 
inquire  carefully  into  the  solvency  or  insolvency  of  the  sureties 
on  each  bond,  and  where  it  shall  appear  that  the  bond  of  any 
guardian  is  insufficient  to  secure  the  funds  in  his  hands,  or  that 
any  guardian  has  failed  to  make  a  report  for  two  years,  as  re- 
quired by  law,  it  shall  be  the  duty  of  such  court  to  cause  notice 
to  be  served  upon  such  guardian  requiring  said  guardian  to  ap- 
pear in  open  court  and  file  a  new  bond  to  the  approval  of  the 
court  within  ten  days  from  the  service  of  said  notice,  when  such 
bond  is  so  found  to  be  insufficient,  or  to  make  proper  report  in 
such  trust  within  such  time  as  the  court  may  fix,  to  be  named  in 
the  notice,  and  if  such  guardian  shall  fail  to  file  said  new  bond 
within  said  ten  days  from  the  service  of  said  notice,  or  shall  fail 
to  make  said  report  within  such  time  as  said  court  may  order,  or 
show  cause  to  the  satisfaction  of  the  court  why  the  same  should 

Allen  V.  State,  61  Ind.  268,  28  Am.  with  different  sureties,  and  one  bond 
Rep.  673.  is  intended  to  be  subsidiary  to,  and  a 
•*  Stevens  v.  Tucker,  87  Ind.  109 ;  security  for  the  other,  in  case  of  a  de- 
Bond  V.  Armstrong,  88  Ind.  65.  In  fault  in  payment  of  the  latter,  and  not 
Commonwealth  v.  Cox,  36  Pa.  St.  442,  to  be  a  primary  concurrent  security ; 
the  prayer  was  for  "other  and  further  in  such  case,  the  sureties  in  the  sec- 
security."  The  court  ordered  that  and  ond  bond  would  not  be  compellable  to 
it  was  given.  It  is  said :  "The  result  aid  those  in  the  first  bond  by  any  con- 
was,  that  to  the  three  sureties  of  the  tribution."  And  in  Allen  v.  State,  61 
first  bond,  there  were  added,  by  a  sec-  Ind.  268,  28  Am.  Rep.  673,  it  is  said  : 
ond  bond,  two  others ;  and  the  whole  "But,  where  such  intention  does  not 
five  are  all  alike  bound  for  a  full  per-  appear,  the  obligors  in  the  second 
formance  of  all  the  guardian's  duties,  bond,  as  we  have  shown,  are  liable  for 
*  *  *  It  follows,  of  course,  that  breaches  of  it,  either  in  a  separate  suit 
all  are  alike  bound  to  supply  the  de-  upon  such  bond,  or  in  a  joint  suit 
faults  of  their  principal."  In  Story's  against  them  and  the  obligors  in  the 
Eq.  Jur.,  §  498,  it  is  said:  "So,  if  first  bond,  upon  both  bonds." 
there  should  be  separate  bonds,  given 
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not  be  done,  said  court  shall  remove  said  guardian  from  said 
trust :  Provided,  That  if  it  shall  appear  that  any  guardian  has 
become  a  non-resident  of  the  state  of  Indiana,  so  that  the  notice 
above  provided  for  cannot  be  served  upon  him,  it  shall  be  the  duty 
of  such  court  to  remove  said  guardian  without  notice.*** 

The  failure  to  fix  any  penalty  in  a  bond  or  to  fix  an  erroneous 
one  does  not  invalidate  the  bond.*'^ 

Sureties,  however,  are  not  liable  beyond  the  amount  of  the 
penahy  fixed  in  the  bond.®*^ 

The  sureties  upon  the  bond  given  by  the  guardian  at  the  time 
of  his  appointment  are  liable  for  funds  received  by  the  guardian 
from  all  sources  except  those  received  from  the  sale  of  real  es- 
tate."' Sureties  only  undertake  that  their  principal  shall  properly 
account  for  moneys  received  under  the  bond,  and  are  liable  only 
for  the  acts  of  the  guardian  subsequent  to  the  execution  of  the 
bond.**' 

§  553.  Release  of  surety. — The  statute  in  reference  to  the 
release  of  sureties  reads:  "Sureties  in  the  bond  of  any  guardian 
may  be  discharged  from  future  liability  therein  under  the  same 
rules  and  regulations  prescribed  for  the  discharge  of  the  sureties 
in  the  bond  of  executors  and  administrators ;  and  all  enactments 
on  that  subject  shall  apply  to  guardians  and  guardians'  bonds 
and  sureties. "^^ 

The  statute  is  a  remedial  one  and  should  be  liberally  construed. 
Under  it  a  surety  has  the  right  to  ask  his  release  without  show- 
ing any  reason  therefor,  and  the  court  upon  such  application 
should  direct  the  guardian  to  execute  a  new  bond,  but  such  surety 
would  remain  bound  until  the  execution  of  such  new  bond  or  the 

"  Burns'  R.  S.  1908,  §  3063.  "  State  v.  Page,  63  Ind.  209 ;  Yost  v. 

^  State  V.  Britton,    102   Ind.  214,   1  State,  80  Ind.  350 ;  Lowry  v.  State,  64 

N.  E.  617;  Peele  v.  State,  118  Ind.  512,  Ind.  421 ;  Williams  v.   State,  89  Ind. 

21  N.  E.  288.  570 ;  Howe  v.  White,  162  Ind.  74,  69 

"^  Meadows  v.  State,  114  Ind.  537,  17  X.  E.  684. 

N.  E.  121 ;  Line  v.  State,  131  Ind.  468,  ""  Burns'    R.    S.    1908,    §    3061.     See 

30  N.  E.  703.  further  §  2769. 

"'Hunt  V.   State,  53  Ind.  321;   Col- 
burn  V.  State,  47  Ind.  310. 

2 — Pro.  Law. 
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removal  of  the  guardian  for  a  failure  to  execute  it.  When  re- 
leased, the  surety,  as  is  above  shown,  is  only  discharged  as  to  fu- 
ture liability.'^*' 

This  section  of  the  statute  applies  to  and  includes  bonds  for 
the  sale  of  land  by  a  guardian,  as  well  as  original  bonds  executed 
by  them  to  secure  the  faithful  discharge  of  their  duties.  The  rem- 
edy is  applicable  and  appropriate  to  each.^^ 

Where  the  surety  upon  any  guardian's  bond  has,  upon  his  own 
application,  been  released  from  such  suretyship,  and  a  new  bond 
has  been  given  by  such  guardian,  upon  the  order  of  the  proper 
court,  the  sureties  upon  such  new  bond  are  liable  only  for  the 
future  defalcations  of  such  guardian.  The  liability  upon  the  new 
bond  is  prospective  only,  while  the  sureties  upon  the  old  bond  are 
not  released  from  any  liability  that  may  have  already  occurred 
upon  that  bond.  Redress  must  be  sought  upon  the  bond  in  force 
at  the  time  of  the  conversion. ^- 

While  the  statute  nowhere  makes  provision  for  the  filing  of 
reports  and  securing  release  from  past  liability  by  sureties  on  a 
guardian's  bond,  even  though  the  guardian  may  be  dead,  or  has 
become  insolvent,  yet  a  surety  so  situated  may,  as  a  matter  of 
right,  institute  a  proceeding  in  some  form  in  the  proper  court 

'^  State   V.    Page,    63    Ind.   209.     In  Page,  63  Ind.  209 ;  State  v.  Sanders, 

Kendrick  v.   Wilkinson,   18  Ind.  206,  62  Ind.  562,  30  Am.  Rep.  203 ;  Yost  v. 

the   court   says:     "It   is   perhaps   the  State,  80  Ind.  350;  State  v.  Gregorj% 

right    of    a   surety,   without    showing  88  Ind.  110.     In  State  v.  Mitchell,  132 

any  reason,  to  ask  a  discharge;  and  Ind.  461,  32  N.  E.  86,  it  is  said:     "In 

the  duty  of  the  court,  upon  such  ap-  the  case  at  bar  there  is  nothing  what- 

plication,  to  direct  the  guardian  to  ex-  ever  to  indicate  any  intention  to  make 

ecute   another   bond,    and   the   surety  the  last  bond  subsidiary  to  the  first 

would  continue  bound  until  he  should  bond,  but,  on  the  contrary,  on  the  face 

do  so.     If  he  cannot  comply  with  the  of  the  bond  it  appears  to  have  been 

order,  the  court  would  then  consider  given    as    primary    security    for    the 

the     further     question,     whether     he  money.     *     *     *     in  this  respect  it  is 

should  be  continued  in  the  trust,  or,  even  stronger  in  support  of  the  hold- 

upon  such  reasons  as  might  then  be  ing  that  it  is  a  primary  security  than 

shown  by  such  surety,  be  removed."  was  the  bond  in  the  case  of  Allen  v. 

•'Kendrick    v.    Wilkinson,    18    Ind.  State.  61  Ind.  268,  28  Am.  Rep.  673, 

206.  and  the  case  at  bar  clearly  comes  with- 

"  Williams    v.    State,    89    Ind.    570;  in  the  rule  laid  down  in  that  case  and 

Lowry  v.  State,  64  Ind.  421 ;  State  v.  which  we  think  is  the  true  one." 
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for  the  purpose  of  ascertaining  the  amount  of  his  HabiHty,  if  any, 
and  to  be  finally  released  from  the  bond  and  from  any  liability 
incurred  upon  full  payment  of  what  is  due  from  such  deceased  or 
insolvent  guardian.  In  such  proceeding,  notice  should  be  given 
those  interested,  or  they  must  appear,  to  give  the  court  complete 
jurisdiction  of  the  subject-matter  and  of  the  persons."' 

The  only  way  a  surety  can  be  released  from  liability  on  a  guard- 
ian's bond  is  to  comply  with  the  letter  of  the  statute  and  make 
his  application  thereunder  for  release.  The  filing  of  a  new  and 
additional  bond  by  the  guardian  does  not  of  itself  release  the 
sureties  upon  the  earlier  bond.  The  latter  bond  is  treated  as  cumu- 
lative and  additional,  rather  than  substitutional.'* 

§  554.  As  to  defects  in  bonds. — The  statute  provides  that, 
"Such  guardian's  bond  shall  not  be  void  on  account  of  any  in- 
formality, illegality  or  defect,  either  formal  or  substantial,  in 
the  same;  nor  on  account  of  dny  defect,  informality  or  illegality 
in  the  appointment  of  such  guardian ;  but  shall  have  the  same 
force  and  effect  as  if  such  appointment  had  been  legally  made 
and  such  bond  legally  executed."'^ 

In  reference  to  this  statute,  it  is  said  that,  "strictly  speaking, 
perhaps,  the  provisions  of  this  section  5  were  intended  to  apply 
to  the  general  bond  of  the  guardian,  *  *  *  j^^t,  by  a  fair 
construction,  as  it  seems  to  us,  the  curative  and  legalizing  provi- 

'■- Castetter  v.  State,  112  Ind.  445,  14  monwealth  v.  Cox,  36  Pa.  St.  442;  Al- 

X.  E.  388.  len  v.   State,  61  Ind.  268 ;  Stevens  v. 

"  Rush  V.  State,  19  Ind.  App.  523,  49  Tucker,   87   Ind.    109 ;    Hutchcraft   v. 

X.   E.   839;    Stewart  v.   Johnston,   87  Shrout,  1  T.  B.  Mon.    (Ky.)   206,  15 

Ga.  97,  13  S.  E.  258.     In  many  of  the  Am.  Dec.  100 ;  McGlothlin  v.  Wyatt,  1 

states  it  has  been  held  that  were  the  Lea      (Tenn.)      717.     But,     however, 

court   has    required   the   guardian   to  where  the  penalty  .of  the  two  bonds 

give  security  in  addition  to  his  bond  differ,  the  liability  is  in  proportion  to 

already  approved,  the  sureties  on  such  the     respective     amounts.      Jones     v. 

new  bond  are  deemed  to  be  cosureties  Hays,    3    Ired.    Eq.    (X.    Car.)    502; 

with    those    on    the    first    bond,    and  Jones    v.    Blanton,    6    Ired.    Eq.    (X. 

equally  liable  with  them  for  the  whole  Car.)  115,  51  Am.  Dec.  415;  Loring  v. 

guardianship.     As   bearing  upon  this  Bacon,  3  Cush.  (Mass.)  465;  Bond  v. 

proposition    we    cite    the    following :  Armstrong,  88  Ind.  65. 

State  V.  Hull,  53  :Miss.  626;  Loring  v.  "Burns'  R.  S.  1908,  §§  3060,  1278. 
Bacon,  3   Cush.    (Mass.)    465;    Com- 
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sions,  above  quoted,  may  be,  and  ought  to  be,  made  applicable 
to  the  additional  bond,  such  as  the  one  now  in  suit,  required  of  a 
guardian,  upon  his  application  for  an  order  for  the  sale  of  his 
ward's  real  estate."'® 

It  is  further  declared  that  the  statute  is  as  broad  and  compre- 
hensive as  it  was  possible  for  the  legislature  to  make  it,  and  it 
makes  all  bonds  effective,  no  matter  what  omissions  are  found 
to  exist." 

A  bond  will  not  be  held  defective  because  the  name  of  the 
surety  does  not  appear  in  the  body  of  the  bond,^^  and  such  bond 
will  be  valid  and  binding,  although  signed  by  the  surety  upon 
the  express  promise  of  the  principal  to  secure  additional  names 
as  sureties  upon  such  bond  before  delivering  it  to  the  clerk.  The 
guardian  in  such  case  is  not  the  agent  of  the  clerk  or  court,  and 
any  promise  or  agreement  in  such  case  is  without  force. '^ 

The  failure  of  the  proper  clerk  or  court  to  approve  a  guard- 
ian's bond  does  not  invalidate  it.  "Having  accomplished  the  pur- 
pose it  was  intended  to  accomplish,  and  the  parties  having  secured 
the  consideration  upon  which  it  was  founded,  it  is  not  rendered 
ineffective  by  the  failure  to  formally  approve  it."*° 

In  all  actions  upon  a  defective  bond  the  plaintiff  or  relator  may 
suggest  the  defect  in  his  complaint  and  recover  to  the  same  extent 
as  if  such  bond  were  perfect  in  all  respects. ^^ 

The  bond  is  not  rendered  void  by  a  failure  to  insert  an  amount 
as  a  penalty.  The  only  effect  such  failure  has  is  to  render  the 
sureties  liable  for  the  entire  amount  of  the  ward's  estate  unac- 
counted for." 

'"  Stevenson  v.  State,  71  Ind.  52.  E.  254.     "  'The  omission  of  the  pen- 

"  State  V.  Britton,  102  Ind.  214,  1  N.  alty  does  not  invalidate  the  bond;  not- 

E.  617;  Britton  v.  State,  115  Ind.  55,  withstanding    its    omission,    the   bond 

17  N.  E.  254.  still  holds  the  surety  responsible  for 

■'  Potter  V.  State,  23  Ind.  550.  the  acts  of  the  guardian.     The  failure 

'"  Hunt  V.  State,  53  Ind.  321 ;  Black-  to    prescribe    the    penalty    leaves    the 

well  V.  State,  26  Ind.  204;  Deardorff  surety's  liability  to  be  ascertained  by 

V.  Foresman,  24  Ind.  481.  determining  the  duty  of  the  guardian 

^  State  V.  Britton,  102  Ind.  214,  1  N.  and  the  loss  resulting  from  a  failure 

E.  617.  to  perform  it.     The  failure  to  name 

'"  State  V.  Wyant,  67  Ind.  25.  the  penalty  does  not  avoid  the  bond ; 

"Britton  v.  State,  115  Ind.  55,  17  X.  it  simply  leaves  the  measurement  of 
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§  555.  Rights  and  duties  of  guardians. — The  appointment 
of  a  statutory  guardian  generally  carries  with  it  the  right  to  the 
custody  of  the  person  of  the  ward,  as  well  as  the  right  to  the  pos- 
session and  control  of  his  estate.  This  is  always  true  where  no 
person  stands  in  the  relation  of  a  natural  guardian  to  such  minor. 
If  the  parents,  or  either  of  them  are  living,  their  right  to  the  cus- 
tody of  the  person  of  the  child  is  superior  to  that  of  the  statutory 
guardian,*^ 

As  we  have  seen,  the  parent  of  a  minor  child  is  entitled  to  its 
custody  even  against  its  legal  guardian  unless  he  has  been  deprived 
of  such  custody  by  a  proper  legal  proceeding.®^ 

The  domicil  of  a  ward  in  the  custody  of  his  guardian,  may 
be  changed  by  such  guardian  from  one  part  of  the  state  to  an- 
other.®^ And  the  right  of  the  guardian  to  change  such  domicil 
from  one  state  to  another,  where  it  is  done  in  good  faith  is  con- 
ceded in  some  of  the  cases.*® 

If  the  statutor}^  guardian  is  also  the  parent  of  the  ward,  he  can 

the  recovery  to  be  ascertained  by  find-  declaratory  of  the  right  as  it  existed 

ing  the  loss  resulting  from  the  failure  at  common  law."     In  Child  v.  Dodd, 

to    perform    the    duties    enjoined    by  51  Ind.  484,  the  court  says :  "The  uni- 

law.'     As  there  is  no  penalty  named,  versal   law    of    all   nations    gives   the 

there  is  no  limit  to  the  amount  of  re-  possession  and  control  of  children  to 

cover}-,  except    *     *     *     by  ascertain-  the  male  parent;  if  begotten  and  born 

ing  the  property  of  the  wards  with  of  wedded  parents.    This  control  may 

which    the    guardian    is    chargeable."  be  taken  away,  when  an  overweening 

State  V.  Britton,  102  Ind.  214,  1  X.  E.  and  strong  necessity  is  shown  as  to 

617.  the    unfitness    of    the    father    of    the 

*^  Bounell  v.   Berryhill,  2  Ind.  613 ;  child  to  protect  and  provide  for  it." 
Johns  V.  Emmert,  62  Ind.  533.  *^  Anderson  v.  Anderson,  42  Vt.  350, 

^  McGlennan  v.  Alargowski,  90  Ind.  1    Am.    Rep.    334;    Jacob's    Domicile, 

150:  Brooke  v.  Logan,  112  Ind.  183,  13  Chap.  11,  2  Kent.  Comm.  227n;  Cutts 

X.  E.  669,  2  Am.  St.  177n.     In  State  v.  Haskins,  9  Mass.  543. 
V.  Banks,  25  Ind.  495,  it  is  said :  "The        *"  Pedan  v.  Robb,  8  Ohio  227;  White 

father  is  the  natural  guardian  of  his  v.    Howard,   52   Barb.    (N.    Y.)    294; 

infant    child,    is    responsible    for    its  Townsend  v.   Kendall,  8   Minn.   315; 

raising   and    education,    and   has    the  Lamar  v.  Micou,  114  U.  S.  218,  29  L, 

right  to  its  custody.    This  is  the  well-  ed.  94,  5  Sup.  Ct.  857 ;  Story  Conflict 

settled  rule,  and  the  statute  is  simply  Laws,  §  506. 
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change  the  domicil  of  such  ward  at  any  time  and  to  any  place, 
for  the  domicil  of  the  parent  is  the  domicil  of  the  child.''' 

It  is  provided  that  "every  guardian  so  appointed  shall  have 
the  custody  and  tuition  of  such  minor,  and  the  management  of 
such  minor's  estate  during  minority,  unless  sooner  removed  or 
discharged  from  such  trust:  Provided,  That  the  father  of  such 
minor  (or  if  there  be  no  father,  the  mother,  if  suitable  persons 
respectively)  shall  have  the  custody  of  the  person  and  the  control 
of  the  education  of  such  minor. "®^ 

This  statute  must  be  construed  in  connection  with  the  sixth 
clause  of  section  3068,  which  is  as  follows:  "When  any  ward 
has  no  father  or  mother,  or  such  father  or  mother  is  unable  or 
fails  to  educate  such  ward,  it  shall  be  the  duty  of  his  guardian  to 
provide  for  him  such  education  as  the  amount  of  his  estate  may 
justify." 

Under  the  provisions  of  these  statutes  it  becomes  the  duty  of 
the  court,  when  a  proper  case  is  presented,  to  direct  the  guard- 
ian to  use  such  an  amount  of  his  ward's  estate  as  may  be  neces- 
sary for  his  maintenance  and  education.  It  is,  however,  the  duty 
of  the  father  to  support  and  educate  his  minor  children,  and  un- 
less he  can  show  affirmatively  that  he  is,  in  point  of  means,  un- 
able to  perform  that  duty,  he  should  not  be  allowed  a  claim  for 

"  Wheeler  v.  Mollis,  19  Tex.  522,  70  a  parent  is  able  to  support  and  edu- 

Am.  Dec.  363 ;  Potinger  v.  Wightman,  cate  his  child  he  will  not  be  allowed 

3  Mer.  67 ;  Pedan  v.  Robb,  8  Ohio  227.  to  charge  the  same  against  the  estate 

*"*  Burns'  R.  S.  1908,  §  3065.  Guar-  of  the  child.  Haase  v.  Roehrscheid, 
dians  of  minors  who  have  no  parents  6  Ind.  66;  Glidewell  v.  Snyder,  72  Ind. 
are  entitled  to  the  custody  and  con-  528.  Guardians  can  only  use  the  es- 
trol  of  their  wards.  Bounell  v.  Ber-  tate  of  their  wards  for  the  support 
ryhill,  2  Ind.  613 ;  Johns  v.  Emmert,  and  education  thereof  when  there  is 
62  Ind.  533.  The  father  of  a  minor  is  no  parent  able  and  willing  to  furnish 
entitled  to  the  custody  thereof  as  such  support  and  education.  State  v. 
against  its  legal  guardian  unless  such  Roche,  91  Ind.  406 ;  State  v.  Roche,  94 
father  is  deprived  of  such  custody  in  Ind.  372.  Wards  should  be  kept  em- 
some  appropriate  proceeding.  Brooke  ployed  when  able  and  not  attending 
V.  Logan,  112  Ind.  183,  13  N.  E.  669,  2  school,  and  when  so  engaged  their 
Am.  St.  177n;  McGlennan  v.  Margow-  means  may  be  used  for  their  support, 
ski,  90  Ind.  150;  Bryan  v.  Lyon,  104  State  v.  Clark,  16  Ind.  97;  Marquess 
Ind.  227,  3  N.  E.  880,  54  Am.  Rep.  v.  La  Baw,  82  Ind.  550. 
309;  State  v.  Banks,  25  Ind.  495.     If 
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such  purpose  out  of  his  children's  estate.  So  long  as  he  has  the 
means  and  ability  to  support  his  infant  child  it  is  a  father's  duty 
to  do  so,  and  not  charge  such  child's  separate  estate  with  its  main- 
tenance.*'' As  one  writer  says:  "This  duty  is  founded  on  the  law 
of  nature.  Whoever  has  been  the  instrument  of  giving  life  to  a 
being  incapable  of  supporting  itself,  is  bound  by  the  law  of  moral- 
ity to  support  such  being  during  such  incapacity.  When  such 
incapacity  ceases  the  obligation  is  at  an  end."'''' 

A  guardianship  imposes  purely  a  personal  trust,  and  under  no 
circumstances  can  its  peculiar  functions  be  delegated  to  another."^ 
The  guardian  must  exercise  a  sound  discretion  in  the  discharge 
of  his  duties  in  the  support  and  education  of  his  ward,  and  in 
cases  of  doubt  or  difficulty  in  this  regard  he  should  apply  to  the 
court  for  direction. '*- 

§  556.  Same — Common-law  rule. — The  theory  of  the  com- 
mon law  was  different.  By  it  a  parent  was  under  no  obligation 
to  support  his  infant  children. '*^  When  physically  able  such  chil- 
dren were  compelled  to  support  themselves  by  their  own  labor. 
Out  of  this  theory  grew  the  doctrine  that  when  a  parent  supports 
his  child  he  is  entitled  to  the  earnings  of  such  child  as  compensa- 
tion for  such  support ;  and  the  doctrine  that  guardians  should  keep 
their  wards  employed  in  earning  their  own  living  rather  than  al- 
low them  to  waste  their  estate  upon  their  own  support.*** 

The  decisions  in  this  state  take  a  middle  course,  and  hold  a 
father  liable  out  of  his  private  means  for  the  support  of  his  minor 
children,  unless  such  father,  as  above  stated,  has  no  estate  of  his 

*'  Haase  v.  Roehrscheid,  6  Ind.  66 ;  and   unable   to   work,    either  through 

Kinsey  v.  State,  98  Ind.  351.  infancy,  disease,  or  accident,  and  then 

°°  Reeve's     Domestic     Relations,     p.  is  only  obliged  to  find  them  with  nec- 

412.  essaries,  the  penalty  on  refusal  being 

^^  Rice     Pro.     Law     489 ;     2     Kent,  no   more  than  20  shillings   a  month. 

Comm.  224.  For  the  policy  of  our  laws,  which  are 

""Tyler,  Infancy,  257.  ever    watchful    to    promote    industry, 

"  Walker's  Am.  Law,  p.  258.     In  1  did  not  compel  a  father  to  maintain 

Black.  Comm.,  p.  449,  it  is  laid  down  his  idle  and  lazy  children  in  ease  and 

that :     "No  person  is  bound  to  pro-  indolence." 

vide  a  maintenance  for  his  issue,  un-  **  State  v.  Clark,  16  Ind.  97. 
less  where  the  children  are  impotent 
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own,  or  is  unable  by  his  labor  to  educate  and  maintain  such  chil- 
dren; and  in  one  case  the  court  substantially  held  that  the  fact 
that  the  father,  who  was  also  guardian  of  his  child,  was  very 
poor  and  in  indigent  circumstances  during  the  time  he  was  guard- 
ian, is  not  sufficient  to  authorize  him  to  use  such  child's  money 
for  its  support,  unless  it  further  appeared  that  such  father  and 
guardian  was  not  able  by  his  labor  to  provide  for  the  proper  sup- 
port, maintenance  and  education  of  his  child. ''^ 

Where  a  ward  is  physically  unable  to  earn  his  own  support,  or 
cannot  do  it,  and  at  the  same  time  acquire  a  good  English  edu- 
cation, and  such  Avard  has  property  of  his  own,  the  guardian  may, 
if  he  finds  it  necessary,  encroach  upon  the  principal  of  such  prop- 
erty for  the  support  and  education  of  the  child.^^  The  rule,  how- 
ever, is  that  a  guardian  should  keep  his  ward  employed  in  earning 
his  own  support.''" 

Where  the  ward  is  received  as  a  member  of  the  guardian's 
family,  there  is  no  implied  obligation  to  pay  for  board  furnished, 
and,  on  the  other  hand,  no  obligation  to  pay  for  services  ren- 
dered.''^ 

Where  an  infant  has  no  father,  its  mother  is  its  natural  guard- 
ian and  entitled  to  custody  and  control  of  such  child,  and  has  a 
right  to  its  wages  so  long  as  it  remains  a  member  of  her  family. 
As  such  natural  guardian,  in  her  capacity  as  mother,  she  may 
maintain  an  action  for  the  injury  or  death  of  such  child,  and  the 
damages  recovered  in  such  action  would  accrue  to  her;  but  as 
such  natural  guardian  she  would  have  no  right  to  assume  control 
or  possession  of  any  separate  estate  belonging  to  such  child."" 

A  guardian  may  occupy  the  position  of  a  parent  to  his  ward, 
but  this  does  not  entitle  him  to  the  personal  services  of  the  ward. 

*"  Myers  v.  State,  45  Ind.  160;  Cor-  nance,    the   guardian    shall    be    reim- 

baley  v.    State,  81   Ind.   62 ;    State   v.  bursed  out  of  the  ward's  estate." 

Roche.  91  Ind.  406.  "  Brown    v.    Yaryan,    74    Ind.    305 ; 

"*  State  V.  Clark,   16  Ind.  97.     It  is  Schouler  Dom.  Rel.  455 ;  Marquess  v. 

said  in  Reeve's  Dom.  Rel.,  314,  that :  La  Baw,  82  Ind.  550. 

"No  guardian   is   bound  to   maintain  "'  Marquess  v.  La  Baw,  82  Ind.  550 ; 

his  ward  at  his  own  expense,  except  Brown  v.  Yaryan,  74  Ind.  305. 

he  be  the   father;   but   whatever  ex-  ""Ohio  &c.  R.  Co.  v.  Tindall,  13  Ind. 

pense  he  is  at  for  the  ward's  mainte-  366,  74  Am.  Dec.  259. 
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So  under  such  circumstances  whatever  wages  may  be  earned 
by  the  ward  for  work  done,  either  for  the  guardian  or 
for  another  person,  constitute  a  trust  fund  for  which  the 
guardian  should  account.  If,  however,  the  ward  hves  with  the 
guardian  and  occupies  the  position  of  a  member  of  his  family, 
the  guardian  would  ha\-e  the  right  to  offset  the  board  and  services 
rendered  by  him  for  the  benefit  of  the  ward  as  against  the  services 
that  the  ward  had  rendered  for  him.^ 

A  guardian  should  not  rear  his  ward  in  idleness,  but  should 
endeavor  to  keep  him  employed  in  fitting  himself  for  the  duties 
of  life  which  may  devolve  upon  him.^ 

§  557.  As  to  right  of  custody. — It  is  a  well-settled  rule  of 
law  that  in  a  controversy  for  the  custody  of  minor  children,  even 
as  between  the  father  and  others,  the  future  welfare  and  interests 
of  the  children  will  determine  to  whose  care  the  custody  should 
be  committed.  The  right  of  the  father  or  mother  to  the  custody 
of  the  children  will,  in  all  cases,  be  fully  considered  and  be  given 
due  weight,  but  that  naked  right  is  secondary  to  the  welfare  of 
the  child.  A  parent's  fitness  to  have  the  custody  of  his  children 
does  not  depend  so  much  upon  his  wealth  as  upon  the  attachment 
and  watchful  guardianship  that  spring  from  the  relation.  It  is 
possible  that  a  parent  might  have  every  other,  qualification  and  so 
lack  in  these  as  to  unfit  him  to  have  the  custody  and  training  of 
his  children.  The  interest  of  the  child  is  the  paramount  considera- 
tion.^ 

In  further  construing  this  clause  of  the  statute,  it  is  said  by  the 
court :  "The  father  is  the  natural  guardian  of  his  infant  child,  is 
responsible  for  its  raising  and  education,  and  has  the  right  to  its 
custody.  This  is  the  well-settled  rule,  and  the  statute  is  simply 
declaratory  of  the  right  as  it  existed  at  common  law.  The  law, 
however,  has  a  tender  regard  for  the  interest  of  the  infant,  and 
in  case  it  is  made  to  appear  that  the  father,  by  reason  of  his  im- 

'  Woerner    Am.    Law    Guard.    160 ;  nail,  103  Ind.  569,  2  N.  E.  229,  53  Am. 

Schouler  Dom.  Rel.,  §  335.  Rep.  545;  Garner  v.  Gordon,  41  Ind. 

'  Bryan  v.  Lyon,  104  Ind.  227,  54  Am.  92 ;  Hurd  on  Habeas  Corpus,  461-463. 

Rep.  309,  3  X.  E.  880 ;  Jones  v.  Dar-  See  ante,  §  545. 
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moral  and  vicious  habits  and  conduct,  is  rendered  unfit  to  have 
the  custody  and  training  of  his  infant  child,  the  court  will  refuse 
to  award  it  to  him,  or  will  even  direct  it  to  be  taken  from  him  and 
placed  where  its  moral  training  will  be  properly  cared  for.  But 
if  the  father  be  a  suitable  person,  the  statute  is  express  that  he 
shall  have  the  custody  of  the  person  and  control  of  the  education 
of  his  minor  child. "^  And  in  another  case  it  is  said :  "The  uni- 
versal law  of  all  nations  gives  the  possession  and  control  of  chil- 
dren to  the  male  parent  if  begotten  and  born  of  wedded  parents. 
This  control  may  be  taken  away,  when  an  overweening  or  strong 
necessity  is  shown  as  to  the  unfitness  of  the  father  of  the  child 
to  protect  and  provide  for  it."'* 

In  a  habeas  corpus  proceeding  to  secure  the  custody  of  his 
ward,  a  guardian  should  file,  with  his  petition  for  a  writ,  a  prop- 
erly authenticated  copy  of  his  letters  of  guardianship,  as  these 
constitute  his  authority  and  show  his  right  to  such  custody.^  In 
reference  to  such  proceedings  the  Supreme  Court  says,  in  one 
case :  "A  habeas  corpus  proceeds  on  the  ground  of  an  illegal  re- 
straint, and  if  upon  the  hearing  such  illegal  restraint  is  found  to 
exist,  it  is  the  duty  of  the  court  to  free  the  person  from  it,  but 
the  court  is  not  bound  to  deliver  an  infant  to  the  custody  of  any 
particular  person,  but  may,  and  indeed  should  do  so,  if,  under  the 
circumstances,  it  is  made  to  appear  that  it  ought  to  be  done.  The 
court  should  judge  upon  the  circumstances  of  the  particular  case, 
and  give  direction  accordingly.  If  no  restraint  is  found  to  exist, 
and  the  infant  is  of  sufficient  age  to  be  capable  of  using  a  dis- 
cretion, the  court  may  simply  declare  it  at  liberty  to  go  where  it 
will.  But  where  the  child  is  too  young  to  exercise  a  discretion  or 
have  a  choice,  it  is  the  duty  of  the  court  to  award  the  custody  to 
the  person  legally  entitled  to  it."'' 

Where  the  mother  or  father  of  a  child,  as  its  natural  guardian, 
seeks  by  writ  of  habeas  corpus  to  get  the  possession  of  such  in- 
fant child  from  the  legal  guardian,  and  such  custody  is  awarded 
to  the  natural  guardian,  such  judgment  is  inoperative  pending  an 

'  State  V.  Banks,  25  Ind.  495.  "  Gregg  v.  Wynn,  22  Ind.  373. 

*  Child  V.  Dodd,  51   Ind.  484;   Mc-        "State  v.  Banks,  25  Ind.  495. 
Glennan  v.  Margowski,  90  Ind.  150. 
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appeal,  and  it  is  error  for  the  court  to  order  such  child  into  the 
custody  of  such  natural  guardian  while  the  appeal  is  pending.' 

§  558.    Duties  as  to  maintenance  and  education. — One  who 

is  guardian  both  of  the  person  and  estate  of  a  ward  has  imposed 
upon  him  the  duty  of  maintaining  such  ward.  If  guardian  of  the 
estate  only,  and  there  is  no  natural  guardian,  or  other  person 
under  obligation  to  support  the  ward,  it  becomes  the  duty  of  the 
legal  guardian  to  see  that  such  ward  is  properly  maintained.  And 
in  determining  the  amount  to  expend  the  guardian  should  take 
into  consideration  the  value  of  the  estate  of  the  ward,  and  that 
position  in  society  the  ward,  through  its  parents  and  friends,  has 
been  accustomed  to,  and  with  these  things  in  view  make  such 
expenditure  as  will  result  to  the  best  possible  advantage  of  the 
ward.  No  hard  and  fast  rule  can  be  formulated  which  will  apply 
in  all  cases.  Much  must  always  be  left  to  the  sound  discretion  and 
judgment  of  the  guardian.*^ 


'  Garner  v.  Gordon,  41  Ind.  92. 

'  Where  a  boy  eighteen  years  of  age 
was  the  owner  of  one  hundred  acres 
of  land,  his  guardian  was  authorized 
to  purchase  him  a  horse  and  buggy,  at 
a  cost  not  to  exceed  $250,  it  being 
made  to  appear  that  other  boys  in  the 
community  had  such  articles.  Another 
case  where  a  girl  fourteen  years  of  age 
had  an  estate  of  $3,000,  the  guardian 
was  authorized  to  purchase  a  piano  at 
a  cost  not  to  exceed  $250.  In  another 
case  where  a  minor  had  an  estate  of 
the  value  of  $200,000,  the  court  ap- 
proved an  expenditure  of  $5,000  a 
year,  to  be  applied  towards  education 
and  maintenance  of  the  ward.  In  an- 
other case  where  a  boy  had  an  estate 
of  $500,  was  eighteen  years  of  age,  the 
guardian  was  authorized  to  purchase 
him  a  watch  not  to  exceed  $30  in 
value.  See  15  Am.  &  Eng.  Ency.  of 
Law,  2nd  ed.  105.  A  guardian  should 
be  permitted  to  exercise  some  discre- 
tion in  allowing  small  sums  of  money 


to  his  ward  for  personal  expenses. 
Brown  v.  Mullins,  24  Miss.  204 ;  Speer 
V.  Tinsley,  55  Ga.  89.  Thus  where  the 
guardian  of  a  girl,  whose  whole  estate 
was  in  his  hands,  amounted  to  $170, 
advanced  to  her  during  the  period  of 
about  six  years  and  a  half  while  she 
was  between  eleven  and  eighteen 
years  of  age,  the  whole  of  the  amount 
in  sums  of  $5  at  a  time,  it  was  held 
that  there  was  no  abuse  of  discretion 
on  the  part  of  the  guardian,  though 
during  that  period  the  ward  was  gra- 
tuitously furnished  by  her  relatives 
with  the  actual  necessaries  of  life  in 
the  matter  of  boarding,  clothing  and 
schooling.  Karney  v.  Vale,  56  Ind. 
542.  The  guardian  may  be  allowed 
for  expenditures  for  necessaries  fur- 
nished before  the  guardianship  begun. 
In  re  Miller,  34  Hun  (N.  Y.)  267; 
Rooker  v.  Rooker,  60  Ind.  550.  In  re 
Gould,  2  Ohio  Dec.  398.  In  this  case 
the  ward  had  a  piano,  about  $375  in 
money  and  a  gold  watch,  which  she 
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It  was  the  rule  of  the  English  law  that  the  expenditures  of  a 
guardian  must  be  limited  to  the  income  from  the  estate  unless 
specific  authority  had  been  given  by  the  court  to  use  the  principal. 
This  rule,  however,  would  hardly  be  enforced  by  our  courts  if  the 
ward's  welfare  demanded  an  expenditure  of  more  than  the  in- 
come. For  whatever  would  be,  in  law,  considered  necessaries,  for 
which  the  ward  himself  would  be  liable,  would,  without  doubt, 
be  such  things  as  the  guardian  ought  to  provide  even  if  the  ex- 
pense of  such  provision  encroaches  on  the  principal  of  the  estate ; 
and  such  expenses  may  be  incurred  by  the  guardian  without  di- 
rect authority  of  the  court,  although  they  may  absorb  the  entire 
estate.^ 

It  being  the  duty  of  the  father  to  support  and  educate  his  minor 
children,  he  can  not  relieve  himself  of  such  duty  by  assuming  the 
legal  guardianship  of  the  estate  of  such  children.  And  the  court 
has  held  in  substance  that  the  fact  that  the  father,  who  was  also 
guardian  of  his  child,  was  in  poor  and  indigent  circumstances  is 
not  of  itself  sufficient  to  authorize  him  to  use  the  money  of  the 
child  for  its  support.  The  court  says :  "While  the  father  may 
have  been  destitute  of  property,  he  may  have  been  able  by  his 
labor  to  provide  for  the  proper  support,"  etc.,  of  his  children.^'' 

But  the  welfare  of  the  child  being  paramount  the  courts  make 
an  exception  to  this  rule  where  the  estate  of  the  children  is  abun- 
dant for  their  support  and  education  in  a  suitable  manner,  and 
the  parent  is  poor  or  comparatively  so,  with  an  income  much  less 
than  that  of  the  children. ^^  Nor  can  a  guardian  in  the  absence 
of  contract  be  charged  with  the  support  of  his  ward,  where  the 

received    from    her    mother's    estate.  The  court  refused  to  allow  him  for 

Her  father  had  about  an  equal  estate  the  expenditure  made,  holding  that  it 

and  he  was  engaged  in  an  occupation  was  his  duty  to  furnish  his  daughter 

that  earned  a  moderate  livelihood  and  with  the  means  of  support  and  educa- 

had  no  other  persons  dependent  upon  tion. 

him  except  this   minor.     He  made  a  *  State  v.  Clark,  16  Ind.  97 ;  Woer- 

charge  for  board  paid  to  the  ward's  ner  Am.  Law  Guard.  167. 

brother    of    $122.50    and    made    some  '"  Myers  v.  State,  45  Ind.  160. 

further  charges  of  $50.60  for  clothing.  "  In  re  Gould,  2  Ohio  Dec.  398. 
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father  is  alive  and  able  to  support  it,  although  the  child  may  not 
be  living  with  the  father/- 

A  guardian  in  whom  is  the  legal  custody  of  his  ward,  is  under 
the  same  duty  to  educate  such  ward  as  he  is  to  furnish  mainte- 
nance. Our  statute  requires  such  guardian,  where  the  ward  has 
no  father  or  mother,  or  where  such  father  is  unable  or  fails  to 
do  so,  to  provide  the  ward  with  such  education  as  the  amount  of 
his  estate  may  justify. ^^ 

Under  this  statute  it  may  become  the  duty  of  the  guardian  to 
furnish  his  ward  an  education  even  though  he  may  not  have  the 
personal  custody  of  the  ward.  And  as  a  rule  the  court  will  not 
interfere  with  the  guardian's  choice  of  a  school  for  his  ward.^^ 

In  the  absence  of  any  direction  in  the  will  of  a  father  as  to  the 
religion  in  which  his  children  shall  be  educated,  it  will  be  pre- 
sumed that  his  wishes  were  that  they  should  be  educated  in  his 
own  religion,  the  rule  being  the  kind  of  religious  teaching  given 
to  the  child  shall  accord  with  that  of  its  parents  and  relatives.^^ 

§  559.    Statutory  duties,  powers  and  liabilities  of  guardian. 

— The  statute  sets  forth  with  some  particularity  the  duty  of  a 
guardian  with  reference  to  the  estate  of  his  ward;  duties  which 
are  devolved  upon  the  guardian  without  regard  to  whether  or  not 
his  appointment  carries  with  it  the  personal  care  and  custody  of 
the  ward  :  The  statute  is  as  follows : 

It  shall  be  the  duty  of  ever}'  guardian  of  any  minor : 
First:  To  make  out,  and  file  within  three  months  after  his  ap- 
pointment, a  full  inventory  verified  by  oath,  of  the  real  and  per- 
sonal estate  of  his  ward,  with  the  value  of  the  same,  and  the  value 
of  the  yearly  rent  of  the  real  estate;  and  failing  so  to  do,  it  shall 
be  the  duty  of  the  proper  court  to  remove  him  and  appoint  a 
successor. 

Second.  To  manage  the  estate  for  the  best  interests  of  his 
ward. 

"Leach  v.  Williams,  30  Ind.   App.  "Hall  v.  Hall,  3  Atk.  721. 

413,  66  X.  E.  172;  Turner  v.  Flagg,  6  "  Woerner    Am.    Law    Guard.    170; 

Ind.  App.  563,  33  N.  E.  1104.  Schouler  Dom.  Rel.,  §  340. 

"  Burns'  R.  S.  1908,  §  3068. 
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Third.  To  render,  on  oath,  to  the  proper  court,  an  account  of 
his  receipts  and  expenditures  as  such  guardian,  verified  by  vouch- 
ers or  proof,  at  least  once  in  every  two  years ;  and  f aiUng  so  to  do, 
he  shall  receive  no  allowance  for  services,  and  be  liable  to  his  said 
ward,  on  his  bond,  for  ten  per  cent,  in  damages  on  the  whole 
amount  of  estate,  both  real  and  personal,  in  his  hands  belonging 
to  such  ward. 

Fourth.  At  the  expiration  of  his  trust,  fully  to  account  for  and 
pay  over  to  the  proper  person  all  of  the  estate  of  said  ward  re- 
maining in  his  hands. 

Fifth.  To  pay  all  just  debts  due  from  such  ward  out  of  the 
estate  in  his  hands,  and  collect  all  debts  due  such  ward,  and  in 
case  of  doubtful  debts  to  compound  the  same,  and  to  appear  for 
and  defend,  or  cause  to  be  defended,  all  suits  against  such  ward. 

Sixth.  When  any  ward  has  no  father  or  mother,  or  such  father 
or  mother  is  unable  or  fails  to  educate  such  ward,  it  shall  be  the 
duty  of  his  guardian  to  provide  for  him  such  education  as  the 
amount  of  his  estate  may  justify.^^ 

Under  this  statute  it  is  the  duty  of  the  guardian  to  manage  the 
estate  for  the  best  interest  of  the  ward,  but  it  places  no  additional 
duty  on  the  guardian  other  than  that  already  imposed  by  the  na- 
ture of  his  trust.  Regardless  of  whether  a  guardian  is  a  trustee 
in  the  strict  legal  sense  of  that  term,  the  principle  is  well  estab- 
lished that  all  the  acts  done  by  him  in  the  management  of  the  es- 
tate of  the  ward,  shall  redound  to  the  benefit  of  the  estate,  and 
the  guardian  will  not  be  permitted  to  act  in  any  capacity  which 
will  result  beneficially  to  himself,  or  which  will  be  of  injury  to 
the  estate.  Ignorance  or  error  of  judgment  may  sometimes  ex- 
cuse him  but  carelessness  or  dishonesty  or  incompetency  never 
will.^' 

"■■  Burns'  R.  S.  1908,  §  3068.  'It  matters  little  to  an  orphan  child,' 

"  Schouler  Dom.   Rel..   §  348.     The  says  Black,  C.  J.,  in  Nicholson's  Ap- 

following  is   from  Woerner :     ''Since  peal  [20  Pa.  St.  50,  54],. 'whether  his 

a  fiduciary  relation  requires  vigilance  interests  are  sacrificed  and  his  pros- 

as   well   as  honesty,   indiflference  and  pects  blighted  by  well-meaning  igno- 

carelessness  is  culpable  in  a  guardian  ranee  or  by  wilful  malice.     Either  is 

and  renders  him  liable  for  losses  in-  within  the  definition  of  misconduct,  a 

currcd  in  respect  to  his  ward's  money,  word  which  applies  not  to  motive,  but 
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A  guardian  is  given  absolute  control  over  the  personal  property 
of  his  ward,  but  his  power  over  the  ward's  real  estate  is  a  limited 
one.  He  does  not  take  the  title  to  such  real  estate.  The  law  never 
allows  him  any  further  control  than  over  the  rents  and  profits.^* 

The  construction  of  the  last  clause  of  this  statute  has  just  been 
treated  of  in  the  preceding  sections.  The  others  will  be  treated  of 
in  detail  in  their  order. 

§  560.  His  duty  to  file  inventory, — By  the  first  clause  of 
the  foregoing  statute  it  is  made  the  duty  of  a  guardian  to  make 
out  and  file  within  three  months  after  his  appointment,  a  full  in- 
ventory, verified  by  oath,  of  the  real  and  personal  estate  of  his 
ward,  with  the  value  of  the  same,  and  the  value  of  the  yearly 
rent  of  the  real  estate;  and  failing  to  do  so  the  court  shall  remove 
him  and  appoint  a-  successor.  This  clause  of  the  statute  is  manda- 
tor}%  and  it  is  the  imperative  duty  of  the  guardian  to  file  an  in- 
ventor}^ of  the  estate  of  the  ward,  as  well  for  the  protection  of 
the  ward,  as  for  the  purpose  of  fixing  his  own  responsibility  and 
the  amount  of  his  liability.^^  And  upon  his  failure  to  file  an  in- 
ventory within  the  time  designated  in  this  statute  it  is  the  duty 
of  the  court  to  summarily  remove  him  and  appoint  his  successor.-" 

A  guardian  has  no  vested  right  to  be  governed  in  relation  to 
the  time  of  filing  inventories  by  the  law  in  force  at  the  date  of 
his  appointment,  but  he  must  comply  with  any  subsequent  changes 
in  the  law.-^ 

to  the  act.' — -'Mere  good  faith,  while  Buchanan  v.  State,  106  Ind.  251,  6  X, 

requisite  and  commendable,  is  not  all  E.  614. 

that  is  required  of  such  a  fiduciary.  ^  Ex  parte  Cottingham,  124  Ind.  250, 

He  must  be  competent  also.' ''  24  X.  E.  750.     In  Kimmel  v.  Kimmel. 

''  Campbell  v.  Fichter,  168  Ind.  645,  48  Ind.  203,  it  was  held  that  at  the 

81  X.  E.  661.  hearing  on  the  motion  to  remove  a 

"Johnson  v.  ^letzger,  95  Ind.  307.  guardian  for  his  neglect  to  file  an  in- 
The  duty  to  inventory  is  one  imposed  ventory,  the  testimony  of  the  clerk  of 
upon  not  only  the  original  guardian  the  court  that  the  practice  of  the  office 
but  upon  all  his  successors.  Wood  v.  was  to  mark  the  inventory  filed  but  to 
Black.  84  Ind.  279.  The  failure  to  file  make  no  formal  entry  of  such  filing, 
such  inventory  is  not  only  cause  for  and  that  a  diligent  search  failed  to  re- 
removal,  but  a  technical  breach  of  the  veal  any  inventory,  was  proof  suffi- 
guardian's  bond,  for  which  nominal  cient  that  none  had  been  filed, 
damages,  at  least,  may  be  recovered.  "'Markel  v.  Phillips,  5  Ind.  510.     In 
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The  sureties  upon  the  bond  of  a  guardian  are  not  concluded 
by  the  in\entory,  either  as  to  the  property  or  the  value  thereof. 
They  may  show  that  such  property  was  not  received,  or  that  it 
did  not  in  fact  belong  to  the  estate  of  the  ward."- 

All  the  estate  of  the  ward,  both  real  and  personal,  which  comes 
to  the  knowledge  or  possession  of  the  guardian,  should  be  in- 
ventoried.-^ 

Distributive  shares  of  an  estate  or  estates  coming  to  a  ward  as 
heir,  or  legacies  to  which  he  becomes  entitled,  are  properly  paid 
to  his  guardian  and  should  be  inventoried  by  the  guardian.-* 

But  where  infants  are  by  will  made  residuary  legatees,  and 
the  management  and  control  of  the  property  during  their  minor- 
ity is  given  by  the  will  to  the  executor,  the  guardian  of  such  in- 
fants cannot  compel  the  payment  to  him  of  the  residue  of  the 
estate  in  the  hands  of  such  executor,  nor  should  he  inventory  such 
legacies.-^ 

Where  a  guardian  of  an  intestate's  minor  children,  without 
letters  of  administration,  takes  possession  of  such  intestate's 
personal  property,  he  is  chargeable  as  guardian  with  the  interests 
in  such  property  belonging  to  his  wards  and  must  inventory  it 

this  case  the  court  says :     "His  whole  389;    Sanders    v.   Forgasson,   3   Baxt. 

defense  is   based   upon   ignorance   of  (Tenn.)  249. 

the  meaning  of  the  language  of  the  ^A  guardian  who  takes  a  convey- 

order  of  the  court  of  common  pleas,  ance  of  real  estate  of  the  ward  in  his 

and    ignorance   of   the   law ;    and   we  own  name,  but  includes  it  in  his  inven- 

deem  it  unnecessary  to  cite  authori-  tory  of  the  ward's  estate,  will  be  held 

ties  to  show  that  such  ignorance  can-  to    hold    such    title    in    trust    for    the 

not  constitute  a  defense.     The  law  in  ward.     Fogler   v.    Buck,   66   Me.   205. 

relation  to  the  time  of  filing  invento-  And  where  notes  are  inventoried  and 

ries,    does    not    give   the    guardian    a  the  guardian's  reports  do  not  charge 

vested  right  to  be  governed  by  that  him  with   interest   on   such  notes,  or 

law  under  which  he  was  sworn,  dur-  show  any  reason  why  it  is  not  done, 

ing  his   continuance   in   office,   but   it  he  will  be  liable  not  only  for  the  notes, 

may  be  changed  at  the  pleasure  of  the  but     for     the     accumulated     interest, 

general     assembly,     and     when     such  Starrett  v.  Jameson,  29  Me.  504. 

changes  are  made  they  must  be  com-  "  Tapley    v.     McGee,     6     Ind.     56; 

plied  with."  Burtch  v.  Thorn,  7  Ind.  508. 

"State    V.    Stewart.    36    Miss.    652;  ="  Branch  v.  Holcraft,  14  Ind.  237. 
Green  v.  Johnson,  3  Gill  &  J.   (Md.) 
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as  part  of  the  estate  of  such  wards,  notwithstanding  he  may  be 
held  Hable  as  executor  de  son  tort.-" 

§  561.  His  right  to  manage  estate. — The  second  clause  of 
this  section  of  the  statute  imposes  upon  a  guardian  the  duty 
of  managing  the  estate  entrusted  to  him  for  the  best  interests 
of  his  ward.  It  is  his  duty  to  keep  his  ward's  money  safely, 
and  invest  it  when  he  can,  so  that  it  will  bear  interest;  and  if  he 
fails  to  loan  or  invest  such  money  profitably  he  will  be  per- 
sonally liable  for  interest  thereon.  And  where  he  allows  such 
money  to  lie  idle  for  an  unreasonable  time,  or  mingles  it  with 
his  own,  he  should  be  charged  with  interest  on  the  amount.-' 

Infants  are  said  to  be  peculiarly  entitled  to  the  favor  and 
protection  of  the  courts,  and  their  rights  and  interests  should 
be  guarded  and  protected  from  all  unfair  acts  and  overreachings 
of  those  who  are  entrusted,  either  by  the  laws  of  nature  or  of 
the  state,  with  the  management  of  their  property,  interest  and 
rights ;  and  for  this  reason  the  utmost  integrity,  fairness  and  good 
faith  is  required  by  the  courts  in  all  transactions  by  guardians 
which  in  any  manner  affect  the  rights  or  interests  of  their  wards. "^ 

While  the  authority  is  not  expressly  given  to  a  guardian  to  lease 
a  ward's  real  estate,  yet  such  power  is  certainly  implied  by  the 
direction  to  manage  the  estate  of  the  ward  for  his  best  interests.^® 

He  cannot,  however,  make  a  lease  wdiich  will  extend  beyond  the 
period  of  the  ward's  minority.  Such  lease  will  be  void  as  to  time 
beyond  such  period.^*^ 

'"  Warwick  v.  State,  5  Ind.  350.  Burnside,   15  111.  62.     Such  lease  ex- 

"  Stumph  V.   Pfeiffer,  58  Ind.  472;  tending  beyond   the   ward's    minority 

Hays  V.  Walker,  90  Ind.  105 ;  Reeve's  would  not,  perhaps,  be  absolutely  void, 

Dom.  Rel.  467 ;  Schouler's  Dom.  Rel.  but  voidable  at  the  election  of  such 

477;    Harshman    v.    JNlcBride,   2    Ind.  ward   upon  his   arrival   at  legal   age. 

App.  382,  28  X.  E.  564.  And  the  same  rule  may  be  said  to  ex- 

°*  Lane  v.  Taylor,  40  Ind.  495.  tend  to  any  assignment  of  a  lease  be- 

"  Huff  V.  Walker,  1  Ind.  193 ;  Wei-  yond    such    period.     Ross    v.    Gill,    4 

don  V.  Lytle,  53  Mich.  1,  18  X.  W.  533.  Call    (Va.)    250.     A    guardian    binds 

^  Emerson  v.  Spicer,  46  X"^.  Y.  594 ;  himself  personally  by  covenants  in  a 

Alexander  v.  Buffington,  66  Iowa  360,  lease    executed    by    him.     Nichols    v. 

23  X.  W.  754;  Palmer  v.  Cheseboro,  Sargent,  125  111.  309,  17  X.  E.  475,  8 

55  Conn.  114,  10  Atl.  508;  Richardson  Am.  St.  378.     Courts  will  not  permit 

V.   Richardson,   49  Mo.  29;    Clark  v.  a  guardian  to  lease  a  ward's  land  for 

3 — Pro.  Law. 
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§  562.  Must  exercise  reasonable  care. — A  guardian  is  not 
held  as  an  insurer  in  the  management  of  his  ward's  estate,  but  he 
is  held  to  that  degree  of  prudence  and  ordinary  care  in  the  exer- 
cise of  his  trust  which  is  exercised  by  an  ordinarily  careful  and 
prudent  man  in  the  conduct  of  his  own  affairs.  Common  skill, 
common  pmdence  and  caution  are  all  that  is  required  of  him  in 
the  management  of  his  trust.^^ 

But  the  Supreme  Court  in  Indiana  Trust  Co.  v.  Griffith,  95  N. 
E.  573,  while  granting  the  correctness  of  the  above  rule,  yet 
shows  a  disposition  to  return  to  the  strictness  of  the  English  rule 
Which  held  the  guardian  to  be,  in  effect,  an  agent  of  the  court  of 
chancery,  and  not  in  a  position  to  rely  upon  his  own  discretion  in 
the  investment  of  his  ward's  funds.  It  is  true  this  case  rests  upon 
a  point  of  statutory  construction,  and  had  regard  to  the  invest- 
ment of  the  money  of  the  ward  in  stocks  and  bonds  of  fluctuating 
and  uncertain  value.  In  this  case  the  court  holds,  that  in  the  ab- 
sence of  a  statute,  it  is  not  necessary  for  a  guardian  to  get  an  or- 
der from  the  court  before  investing  funds  of  the  ward,  and  that 
such  investment  is  at  the  discretion  of  the  guardian,  yet  the  court 
says  "but  while  such  investments  may  be  made,  yet  if  made  with- 
out an  order  from  the  court,  the  risk  is  with  the  guardian. "^^ 

the  purpose  of  taking  therefrom  oil  or  tion,    and    intelligence    manage    their 

other   minerals.     Stoughton's   Appeal,  own  affairs,  not  in  regard  to  specula- 

88  Pa.   St.  198.     He  will  not  be  per-  tion,  but  in  regard  to  the  permanent 

mitted  to  make  any  lease  or  contract  disposition  of  their  funds,  considering 

which  is  in  the  interest  of  anyone  save  the  probable  income,   as  well  as  the 

the  ward.    Thackray's  Appeal,  75  Pa.  probable    safety,    of    the    capital    in- 

St.  132;  Knothe  v.  Kaiser,  2  Hun  (N.  vested.     A  business  man  of  more  than 

Y.)  515.  average  caution  may,  and  often  does, 

^'  Woerner  Am.  Law  Guard.  197.  assume  intentional  risks  in  the  invest- 

■''^ There  is  little  authority  to  show  ment   of   his   own   property;    for  the 

that  a  trustee  may  excuse  himself  by  sake  of  obtaining  a  greater  than  an 

showing   that    he   has    conducted    the  ordinary  income,  he  will  often  invest 

business  of  investing  his  trust  funds  in  such  a  manner  that  the  risk  of  ulti- 

in  the  same  manner  that  an  ordinarily  mate   loss    is   considerable,   and   such 

prudent    man    of    business    might    do  speculative  use  of  his  property  would 

with  his  own  property.     The  trustee  not  be  regarded  as  illegitimate,  nor  as 

must  conduct  himself    faithfully  and  deserving   of   any  censure.     No  such 

exercise  a  sound  discretion.     He  is  to  risk  is  permitted  to  the  trustee.     King 

observe  how  men  of  prudence,  discre-  v.  Talbot,  40  N.  Y.  76;  Mills  v.  HofT- 
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In  negotiating  loans  or  making  investments  of  his  ward's 
money,  a  guardian  is  not  bound  to  do  more  than  a  reasonably 
prudent  man  would  do  under  like  circumstances.  The  utmost 
care  and  prudence  will  not  always  guard  against  loss,  for  in  every 
loan  that  is  negotiated,  or  investment  that  is  made,  there  is  some 
risk  that  no  ordinary  prudence  or  sagacity  can  a.void.  In  one  case 
the  court  says :  "Guardians  must  be  held  to  exercise  care  and 
prudence  in  managing  and  investing  the  money  of  their  wards, 
and  lax  rules  upon  this  subject  would  lead  to  grave  abuses  and 
wrongs,  but,  on  the  other  hand,  guardians  are  not  insurers  of  the 
safety  of  investments  made  by  them,  nor  should  they  be  held  to 
an  extraordinary  degree  of  care,  for  to  require  that  high  degree 
of  care  would  deter  prudent  men  from  undertaking  the  trust,  and 
thus  compel  the  courts  to  appoint  incompetent  and  unworthy  men 
to  manage  the  persons  and  estates  of  infants.  The  interests  of 
infants  placed  under  guardianship  would  suffer  cjuite  as  much 
from  a  rule  too  exacting  and  strict  as  from  one  too  lax  and 
liberal.  The  degree  of  care  and  prudence  required  of  the  guard- 
ian ought  not  to  be  higher  than  such  as  an  ordinarily  prudent 
man  employs  in  his  own  affairs,  and  this  is  the  degree  which  the 
law  requires."^^  And  the  burden  rests  upon  the  guardian  to  show 
that  he  exercised  the  required  degree  of  care.^* 

man,  26  Hun   (N.  Y.)   594;  Adair  v.  Dec.   282;   Marquess   v.   La   Baw,   82 

Brimmer,  74  N.  Y.  529 ;  Worrell's  Ap-  Ind.    550;    Norwood   v.    Harness,   98 

peal,  23  Pa.  St.  44;  Ihmsen's  Appeal,  Ind.   134,  49  Am.  Rep.  739.     The  de- 

43  Pa.  St.  431 ;  Kimball  v.  Reding,  31  gree  of  care  and  prudence  required  of 

X.  H.  352,  64  Am.  Dec.  333 ;  Clark  v.  a   guardian   acting   without    fraud    in 

Garfield,  8  Allen  (Mass.)  427;  Brown  the  affairs  of  his  trust,  is  not  higher 

V.  French,  125  Mass.  410,  28  Am.  Rep.  than  that  which  an  ordinarily  prudent 

254;  Dickinson,  Appellant,  152  Mass.  man  exercises  in  his  own  affairs  of  a 

184,  25   N.   E.   99,  9   L.   R.   A.   279;  like  nature.    There  is  in  such  case  no 

Davis,    Appeal    of,     183     Mass.    499,  presumption  of  improper  conduct  on 

67  N.  E.  604 ;  Mattocks  v.  Moulton,  84  the  part  of  the  guardian.     Wainright 

Me.  545,  24  Atl.  1004 ;  Smith  v.  Smith,  v.  Burroughs,  1  Ind.  App.  393,  27  N. 

7  J.  J.  Marsh  (Ky.)  238.  E.  591;  Wainwright  v.  Smith,  106  Ind. 

^  Slauter  v.  Favorite,  107  Ind.  291,  4  239,  6  N.  E.  333. 
X.  E.  880,  57  Am.  Rep.  106n,  on  294 ;        ='  Line  v.  Lawder,   122  Ind.  548,  23 

Lovell  V.  Minot,  20  Pick.  (Mass.)  116;  X.  E.  758.     If  the  money  of  the  ward 

32  Am.  Dec.  206;  Jones's  Appeal,  In  be  invested,  by  the  guardian,  without 

re,  8  Watts  &  S.   (Pa.)   143;  42  Arru  an  order  of  the  proper  court,  such  an 
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"So  far  as  the  guardian  acts  within  the  scope  of  his  powers 
he  is  bound  only  to  the  observance  of  fideUty,  and  such  dihgence 
and  prudence  as  men  display  in  the  ordinary  affairs  of  life."^^ 

And  in  accordance  with  these  principles,  it  was  held  that 
second  mortgages  upon  real  estate  to  secure  a  loan  were  pre- 
carious securities,  and  that  guardians  should  not  take  them,  but 
that  where  a  guardian  accepts  a  mortgage  as  security  for  a 
loan  of  his  ward's  money,  it  should,  in  all  ordinary  cases,  be  a 
first  mortgage,  for  the  reason  that  such  guardian  has  no  right  to 
incur  the  peril  caused  by  the  existence  of  a  prior  mortgage,  as  it 
might  readily  happen  that  the  estate  of  the  ward  could  not 
furnish  money  to  pay  the  first  mortgage,  in  which  event  the 
security  afforded  by  the  second  mortgage  would  be  valueless."'^ 

Ignorance  of  duty  or  lack  of  business  knowledge  may  be 
equivalent  to  negligence  and  render  the  guardian  liable,  as 
where  through  a  lack  of  ordinary  judgment  he  sold  property 
of  the  ward  at  a  grossly  inadequate  price,  such  sale  was  a  fraud 


investment  is  at  the  personal  risk  of 
the  guardian.  Sherry  v.  Sansberry,  3 
Ind.  320 ;  Powell  v.  North,  3  Ind.  392, 
56  Am.  Dec.  513n.  But  where  a 
guardian,  acting  with  ordinary  care 
and  in  good  faith,  lends  his  ward's 
money  or  deposits  it  in  bank,  and 
takes  an  evidence  of  the  loan  payable 
to  himself  as  guardian,  he  is  not  re- 
sponsible for  the  loss  of  the  money  so 
loaned  or  deposited.  Norwood  v. 
Harness,  98  Ind.  134,  49  Am.  Rep. 
739;  Sanders  v.  State,  49  Ind.  228; 
Marquess  v.  La  Baw,  82  Ind.  550; 
State  v.  Greensdale,  106  Ind.  364,  6  N. 
E.  926,  55  Am.  Rep.  753. 

^'Schouler  Dom.  Rel.,  §  348.  The 
utmost  integrity,  fairness  and  good 
faith  is  required  by  the  courts  in  all 
transactions  by  guardians  which  in 
any  manner  affect  the  rights  or  inter- 
ests of  their  wards.  Lane  v.  Taylor, 
40    Ind.    495.     And   a   guardian    who. 


through  his  acts  or  negligence,  se- 
duces or  allows  to  be  seduced  or  de- 
bauched his  female  ward,  becomes  lia- 
ble to  her  for  any  injury  so  suffered. 
Brattain  v.  Cannady,  96  Ind.  266. 

''  Slauter  v.  Favorite,  107  Ind.  291, 
4  N.  E.  880,  57  Am.  Rep.  106n; 
Shuey  v.  Latta,  90  Ind.  136.  Where 
a  guardian  takes  a  mortgage  on 
property  estimated  to  be  worth 
$3,500,  and  permits  it  to  be  sold 
for  $540,  he  is  guilty  of  such  negli- 
gence as  will  make  him  responsible 
for  such  loss.  McLean  v.  Hosea,  14 
Ala.  194,  48  Am.  Dec.  94.  But  to 
charge  a  guardian  with  failure  to  col- 
lect, etc.,  it  must  be  shown  that  the 
fund  was  one  to  which  he  had  a  legal 
right,  and  that  he  was  under  a  legal 
duty  to  collect  the  same  in  his  official 
capacity.  Leonard's  Appeal,  95  Pa.  St. 
196. 
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Upon  the  ward."'  But  where  a  guardian  has  been  robbed  of  funds 
belonging  to  the  estate  of  the  ward,  through  no  negligence  of 
his  own,  such  loss  is  not  to  be  imputed  to  his  negligence. "^^ 

§  563.    Cannot  purchase  or  invest  in  his  own  name. — The 

investment  of  a  ward's  money  by  his  guardian  in  his  own  business, 
or  in  the  business  of  others  in  which  he  has  an  interest,  for  his 
own  individual  benefit,  or  the  commingling  of  the  estate  of  such 
ward  with  his  own,  or  other  disposition  of  the  estate  by  the 
guardian,  by  which  the  identity  of  the  ward's  money  as  a  sep- 
arate and  distinct  fund  is  destroyed,  is  a  conversion  of  the  estate 
of  the  ward  by  such  guardian. ^^ 

A  guardian  who  purchases  real  estate  in  his  own  name,  with 
money  belonging  to  his  ward,  will  hold  such  real  estate  for  the 
ward,  and  should  account  for  any  profit  arising  from  such  invest- 
ment.*" 

The  rule  seems  to  be  that  a  purchase  of  the  ward's  property 
made  b}-  the  guardian  personally  will  be  set  aside  where  the  inter- 
ests of  the  ward  seem  to  require  it,  but  if  such  sale  is  of  benefit  to 
the  ward,  and  free  from  fraud,  ecjuity  will  uphold  it,  subject,  how- 
ever, to  the  ward's  right  of  disaffirmance,  upon  his  arrival  at 
age."     A  purchase  of  land  of  the  ward,  made  b}^  the  guardian 

"Leonard  v.  Barnum,  34  Wis.  105;  N.   E.    157;   Ray  v.   Ferrell,   127   Ind. 

Nicholson's  App.  20  Pa.  St.  50.  570.  27  N.  E.  159;  Taylor  v.  Calvert, 

''  Atkinson  v.  Whitehead,  66  N.  Car.  138  Ind.  67,  37  N.  E.  531. 

296;    Furman  v.    Coe,    1   Caines    Cas.  *^  Lef  evre  v.  Laraway,  22  Barb.  (N. 

(N.  Y.)  96.     A  guardian  will  be  re-  Y.)  167;  In  re  Chorpenning's  Appeal, 

lieved  from  the  charge  of  notes  taken  32  Pa.  St.  315,  72  Am.  Dec.  789;  Mann 

by  his  predecessor  which  are  shown  v.  McDonald,  10  Hump.  (Tenn.)  275; 

to   be  worthless.     Hipes  v.    State,   69  Beal  v.  Harmon,  38  Mo.  435 ;  Redd  v. 

Ind.   403;    Hammond    v.    Beasley,    15  Jones,   30   Gratt.    (Va.)    123;    Lee   v. 

Lea  (Tenn.)  618.  Howell,  69   N.   Car.  200;   Wyman  v. 

''State  V.  Sanders,  62  Ind.  562.  30  Hooper,  2  Gray  (Mass.)  141.  Where 
Am.  Rep.  203;  Hogshead  v.  State,  120  a  guardian  jointly  with  another  who 
Ind.  327,  22  N.  E.  330;  Covey  v.  Neff,  had  full  knowledge  of  the  relation, 
63  Ind.  391.  A  guardian  cannot  pledge  purchased  the  ward's  property,  neither 
property  of  the  ward  to  secure  his  acquired  title  as  against  the  ward,  re- 
own  debt.  Villalonga  v.  Hicks,  13  S.  gardless  of  the  good  faith  of  the 
Car.  163 ;  Hardy  v.  Citizens'  Nat.  transaction.  Brockett  v.  Richardson, 
Bank,  61  N.  H.  34.  61  Miss.  766;   Small  v.   Small,  74  N. 

'"Hughes  v.  White,  117  Ind.  470,  20  Car.  16.    But  one  who,  without  knowl- 
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in  his  own  name  is  subject  to  a  constructive  trust  in  favor  of  the 
ward.*^ 

A  sale  of  the  guardian's  own  property  made  to  his  ward  can 
be  ignored  by  such  ward  and  the  price  thereof  with  interest  re- 
covered from  the  guardian,  regardless  of  whether  the  sale  was 
made  in  good  faith  or  not.*^ 

In  a  purchase  by  a  guardian  of  his  ward's  property  the  entire 
profit  must  be  accounted  for  to  the  ward's  estate,  and  that  too, 
whether  such  purchase  was  made  directly  by  the  guardian,  or  in- 
directly through  another.  Such  purchases  are  not  absolutely 
void,  but  voidable  at  the  election  of  the  ward  within  a  reasonable 
time.*' 

§  564.  Must  receive  cash. — The  guardian's  account  with  his 
ward  must  be  kept  on  a  cash  basis.  His  receipts  will  be  charged 
to  him  as  cash. 

A  guardian  should  accept  nothing  but  cash  for  his  ward  in  pay- 
ment of  legacies;  or  any  distributive  share  of  an  estate  due  such 
ward.  One  authority  says :  "A  guardian  is  liable,  not  only  for 
what  he  does  receive,  but  for  what  he  ought  to  receive;  and 
if  he  ought  to  receive  a  certain  amount  in  money,  and  does  not, 
but  takes  something  in  the  place  of  money,  he  and  his  sureties 
are  liable."*^  And  in  another  case :  "A  guardian  who  receives 
in  payment  of  a  solvent  debt,  due  to  his  ward,  the  note  of  a  third 

edge,  purchases  from  a  guardian  "  Hendrick  v.  Cleaveland,  2  Vt.  329. 
property  the  guardian  has  bought  with  But  where  a  guardian  assigns  notes 
the  ward's  money,  will  take  the  title  belonging  to  his  ward's  estate,  in  pay- 
free  from  any  equity  in  the  ward,  ment  of  his  own  individual  debt,  the 
Ray  V.  Ferrell,  127  Ind.  570,  27  N.  E.  assignee  having  knowledge  of  the  true 
159.  ownership  of  the  notes,  in  an  action 
*^Ray  V.  Ferrell,  127  Ind.  570,27  N.  thereon  against  the  maker,  it  is  a 
E.  159;  Downs  v.  Rickards,  4  Del.  Ch.  good  defense  that  such  assignee  has 
416;  Hughes  v.  White,  117  Ind.  470,20  no  title  and  is  not  the  real  party  in 
N.  E.  157.  If  the  guardian  purchases  interest.  Mathis  v.  Barnes,  1  Ind. 
a  claim  against  the  ward,  it  will  be  App.  164,  27  N.  E.  308.  See,  also, 
held  to  be  a  purchase  for  the  ward,  Moon  v.  Martin,  55  Ind.  218. 
and  he  is  entitled  to  credit  for  no  "  Wilcox  v.  John,  32  Ohio  St.  532 ; 
more  than  he  paid  for  it.  Lee  v.  Fox,  Woerner  Am.  Law  Guard.  197. 
6  Dana  (Ky.)  172;  Hanna  v.  Spotts,  "■'■  State  v.  Womack,  72  N.  Car.  397. 
5  B.  Mon.  (Ky.)  362,  43  Am.  Dec.  132. 
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person  instead  of  money,  receives  the  same  at  his  peril. ""^  The 
law  on  this  subject  in  Indiana  is  in  harmony  with  this  doctrine 
in  these  cases.*^ 

If  he  should  take  a  note  in  payment  and  the  note  is  afterward 
paid,  this  is  such  a  satisfaction  of  the  original  debt  as  will  relieve 
the  guardian  from  liability.*^  But  where  the  guardian  cannot 
get  money  the  court  may  perhaps  permit  him  to  accept  property 
by  way  of  an  adjustment.^''  If  the  guardian  accepts  his  own 
notes  in  satisfaction  of  a  debt  due  the  ward,  he  will  be  compelled 
to  account  to  the  ward  in  money.^'^ 

The  rule  is  that  a  guardian  acting  in  any  matter  relating  to 
his  trust,  who  does  an  act  which  is  not  within  the  scope  of  his 
powers,  acts  at  his  own  peril,  and  if  such  acts  prove  of  benefit  to 
the  estate  the  court  may  adopt  them,  otherwise  the  guardian  will 
be  held  liable  personally.^^ 

Where  the  guardian  has  contracted  a  lawful  debt  on  account 
of  his  ward,  and  such  debt  is,  by  the  creditor,  personally  released 
to  him  without  his  having  paid  it,  the  guardian  is  entitled  to 
credit  for  the  amount  of  such  debt  in  his  account  with  the  ward.^" 

§  565.  His  duty  as  to  collections,  repairs,  etc. — The  guard- 
ian being  the  legal  custodian  of  the  property  of  his  ward,  it  is 
his  duty  to  collect  and  keep  possession  of  the  assets  of  the  ward's 
estate,  and  for  that  purpose  may  follow  the  property  of  the  ward 
wherever  he  can  find  it.""     It  is  his  duty  to  use  reasonable  care 

^■^  Lane  v.  Mickle,  46  Ala.  600.  a   just  and  proper  one,   Mary   Hipes 

"  Bescher    v.    State,    63    Ind.    302 ;  had  the  right  to  insist  upon  the  full 

State  V.  Greensdale,  106  Ind.  364,  6  N.  payment   of    the   amount   out   of   the 

E.  926,  55  Am.  Rep.  753.  ward's    estate ;  but    she    might    have 

"  Jones  V.  Jones,  20  Iowa  388.  given  her  claim  to  her  grand-daugh- 

"  Mason  v.  Buchanan,  62  Ala.  110.  ter,  the  ward,  or  she  might  give  it  to 

^  Heflin  v.  Bevis,  82  Ind.  388 ;  Wal-  her  son,  the  guardian.     Her  son  was 

lace  V.  Brown,  41  Ind.  436;  Baughn  v.  insolvent,  and  she  gave  it  to  him,  and, 

Shackleford,  48  Miss.  255  ;  Pfeiffer  v.  in  so  doing,  did  no  wrong  to  the  ward, 

Knapp,  17  Fla.  144.  and  if  she  had  given  it  to  the  ward, 

^^  Milner  v.  Harewood,  18  Ves.  259 ;  the    guardian    could    not    have    com- 

May  V.   Duke,  61   Ala.  53 ;    Smith  v.  plained.     She   might   have    demanded 

Dibrell,  31  Tex.  239.  full  payment,  and,  after  it  was  paid, 

"^Kinsey  v.  State.  71  Ind.  32.     Quo-  she  could  have  given  it  to  her  son." 

ting  from  this  case:  "If  the  claim  was  ^Fox  v.  Kerper,  51  Ind.  148;  Bond 
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and  diligence  to  recover  possession  of  propert}'  of  the  ward  in 
the  hands  of  third  persons.  To  permit  it  to  remain  out  of  his 
possession  after  he  has  knowledge  of  it,  is  to  do  so  at  his  own 
risk.^'*  He  must  collect  all  rents  accruing  from  lands  of  the  ward, 
and  if  he  occupies  such  land  himself,  he  should  charge  himself 
with  its  rental  value.^^ 

He  will  be  liable  for  any  waste  permitted  upon  the  ward's 
estate.^*'  It  is  his  duty  to  keep  the  premises  in  repair,  and  if 
he  fails  to  do  so  when  he  has  funds  out  of  which  it  might  be 
done  he  will  be  liable  to  the  extent  of  the  depreciation  in  the  rental 
value  of  the  property  or  of  the  actual  value  of  the  same." 

But  before  making  repairs  of  any  consequence,  and  before 
making  any  improvements  upon  the  property  of  the  ward,  the 
guardian  should  show  to  the  proper  court  the  necessity  therefor 
and  obtain  an  order  of  such  court  authorizing  the  necessary 
expenditure.^®     A  guardian,  however,  may  pay  off  a  valid  lien 


V.  Lockvvood,  33  111.  212.  But  a  guard- 
ian should  not  be  compelled  to  ac- 
count for  the  amount  of  an  uncol- 
lected pension.  IMattox  v.  Patterson, 
60  Iowa  434,  15  N.  W.  262.  He  is  en- 
titled to  a  note  made  payable  to  a 
third  party  for  the  benefit  of  the  ward. 
Carrillo  v.  McPhillips,  55  Cal.  130. 

''  Will's  Appeal,  22  Pa.  St.  325 ;  Cov- 
ington V.  Leak,  65  N.  Car.  594;  Be- 
thune  V.  Green,  27  Ga.  56;  Howell  v. 
Williamson,  14  Ala.  419.  Where  a 
guardian  claims  credit  for  assets  he 
has  not  reduced  to  his  possession,  the 
burden  is  upon  him  to  show  due  dili- 
gence in  his  effort  to  collect  such  as- 
sets. Stewart  v.  McMurray,  82  .-Ma. 
269,  3  So.  47.  The  mere  fact  that 
property  of  the  ward  is  to  be  found  in 
another  state  is  no  excuse  for  a  fail- 
ure on  the  guardian's  part  to  recover 
it.     Potter  V.  Hiscox,  30  Conn.  508. 

"Spelman  v.  Terry,  74  N.  Y.  448; 
Bond  V.  Lockwood,  33  111.  212 ;  Kopp's 
Estate,  17  N.  Y.  St.  832.  2  N.  Y.  S. 


495;  Royston  v.  Royston,  29  Ga.  82. 
Guardians  have  authority  to  lease 
lands,  loan  money,  and  manage  the  in- 
terests of  their  wards  under  the  direc- 
tion of  the  court,  but  such  direction 
ought  to  precede  the  act,  otherwise 
the  guardian  might  become  answera- 
ble personally.  Bates  v.  Dunham,  58 
Iowa  308,  12  N.  W.  309.  The  guard- 
ian, without  any  order  of  court,  ad- 
vanced money  to  his  ward  to  engage 
in  business,  which  proved  to  be  a  fail- 
ure. The  guardian  was  refused  credit 
for  the  money  so  advanced.  In  re 
Mells,  64  Iowa  391,  20  N.  W.  486; 
Shaw  v.  Coble,  63  N.  Car.  377. 

''  Torry  v.  Black,  58  N.  Y.  185. 

"^  Green  v.  Winter,  1  Johns.  Ch.  (N. 
Y.)  26;  Smith  v.  Gummere,  39  N.  J. 
Eq.  27 ;  Willis  v.  Fox,  25  Wis.  646. 

'^  Lane  v.  Taylor,  40  Ind.  495 ;  Pow- 
ell V.  North,  3  Ind.  392,  56  Am.  Dec. 
513n;  Cheney  v.  Roodhouse,  32  111. 
.'\pp.  49;  Cheney  v.  Roodhouse,  135 
III.  257,  25  N.  E.  1019;  Frankenfield's 
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against  the  ward's  land  without  any  order  of  court.^^  And  if  it 
is  necessary  to  use  money  of  his  own  for  the  purpose  of  protecting 
such  land  from  sale,  the  guardian  will  be  entitled  to  an  equitable 
relief  for  the  amount  so  advanced.'^''  But  a  guardian,  in  the  ab- 
sence of  any  statute,  has  no  power  to  mortgage  the  real  estate 
of  his  ward  without  an  order  of  court  for  that  purpose  previously 
obtained.^^ 

A  guardian  has  power  to  release  one  who  has  guaranteed  the 
payment  of  a  note  belonging  to  the  estate  of  his  ward.*'- 

And  he  may  follow  his  ward's  money  and  recover  it  from  one 
who  had  obtained  it  from  a  former  guardian. '^^  The  guardian 
is  also  entitled  to  the  possession  of  a  note  made  for  the  benefit 
of  his  ward  although  such  note  is  payable  to  a  third  person.*'* 

It  is  the  guardian's  duty  to  collect  all  debts  due  to  the  ward  or 
to  his  estate.  Such  duty  is  thus  summed  up  by  one  writer: 
"Among  the  most  obvious  powers  and  duties  of  guardians  in 
respect  of  the  estates  of  their  wards  is  the  collection  of  legacies, 
distributive  shares,  and  other  dues  coming  to  them ;  as  well  as  to 
take  and  hold  property  settled  upon  the  wards  without  the  inter- 
position of  trustees,  and  collect  dividends,  interest,  and  income 
generally,  and  moneys  due  on  bonds  or  mortgages."^''' 

The  guardian  having  power  to  lease  the  ward's  lands  it  becomes 
his  duty  to  collect  the  rents  and  to  charge  himself  with  the  same ; 
and  if  he  occupies  such  lands  himself  he  is  liable  for  rents.*'"  If 
he  rents  the  land  through  an  agent  he  will  be  held  liable  for  any 
loss  of  rents  occasioned  by  the  negligence  of  such  agent.*'' 

§  566.    May  change  investment. — The  proper  court  may, 
on  application  of  a  guardian,  or  of  any  other  person  (said  guard- 
Appeal,  102  Pa.  St.  589 ;  May  v.  Skin-        ""  Ditmar  v.  West,  7  Ind.  App.  637, 
ner,  149  ^lass.  375,  21  N.  E.  870;  Rob-    35  N.  E.  47. 
inson  v.  Hersey,  60  Me.  225.  °^  Fox  v.  Kerper,  51  Ind.  148. 

'"  Cheney  v.  Roodhouse,  135  111.  257,  ^  CarriUo  v.  McPhillips,  55  Cal.  130. 
25  X.  E.  1019.  "^Woerner    Am.    Law    Guard.    180; 

'"  In  re  ^lerkel's  Estate.  154  Pa.  St.     Schouler  Dom.  Rel..  §  352. 
285,  26  Atl.  428.  *=«  Hughes'  Appeal,  53   Pa.   St.  500; 

■^United     States     Mortg.     Co.     v.     Bond  v.  Lockwood,  33  111.  212;  Spel- 
Sperry,  138  U.  S.  313,  34  L.  ed.  969,  11     man  v.  Terry,  74  X.  Y.  448. 
Sup.  Ct.  321.  ''  Wills'  Appeal,  22  Pa.  St.  325. 
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ian  having  notice  thereof),  order  and  decree  any  change  to  be 
made  in  the  investment  of  the  estate  of  any  v^ard  that  may,  to 
such  court,  seem  advantageous  to  such  estate.*^** 

The  real  estate  of  the  ward  may  be  sold  for  the  purpose  of 
making  a  better  investment  of  the  proceeds. ^'^ 

By  authority  of  this  statute  guardians  may,  under  the  order 
of  the  proper  court,  purchase  real  estate  for  their  wards,  make 
improvements  thereon,  etc."*^  It  is  said:  "It  is  the  duty  of  a 
guardian  to  invest  in  the  most  judicious  manner,  according  to 
his  judgment,  the  money  of  his  ward.  It  has  not  formerly  been 
generally  considered  advisable  to  convert  it  into  real  estate,  but 
still  the  guardian  possesses  the  power  to  so  convert  it.  He  may 
and  should  do  this,  if  at  all,  under  an  order  of  the  proper  court; 
and  if  he  do,  the  order  will  protect  him  from  the  consequences  of 
the  act.  If  he  convert  it  without  such  order,  he  may  be  liable  to 
answer  for  any  loss  that  may  accrue,  and  the  ward  will  have  the 
option,  on  coming  of  age,  of  refusing  the  realty,  conveying  it  to 
his  guardian,  and  requiring  the  purchase-money  and  interest, 
or  of  accepting  the  realty.  If  he  do  then  accept  the  real  estate, 
and  thus  affirm  the  act  of  his  guardian,  it  being  done  with  full 
knowledge  of  all  the  facts,  and  without  fraud  on  the  part  of  the 
guardian,  the  ward  will  be  bound  by  such  acceptance.  So  the 
ward  may,  on  arriving  at  majority,  purchase  property  from  his 
late  guardian.  Such  purchase  will  be  closely  scrutinized  by  a 
court  of  equity,  but  if  fairly  made,  it  will  stand. "^^ 

Without  the  authority  of  the  court  the  guardian  has  no  power 
to  invest  money  in  improvements  of  his  wards'  real  estate  and 
thereby  create  a  claim  against  their  estate.'" 

§  567.  His  powers  and  duties  as  to  real  estate. — The  title 
to  the  ward's  real  estate  does  not  vest  in  the  guardian,  but  he  is 
entitled  to  its  possession  even  against  the  wishes  of  the  ward.'^ 

•»  Burns'  R.  S.  1908,  §  3069.  "  Sherry  v.  Sansberry,  3  Ind.  320. 

*»  Burns'  R.  S.  1908.  §  3078.  "  Lane  v.  Taylor,  40  Ind.  495. 

'"  Sherry  v.  Sansberry,  3  Ind.  320 ;        ''  State  v.  Hyde,  29  Conn.  564. 
Powell  V.  North,  3  Ind.  392,  56  Am. 
Dec.  513n. 
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This  right  of  possession,  however,  does  not  give  him  power  to 
convey  the  title  to  the  real  estate.  This  power  can  only  be  exer- 
cised by  a  guardian  under  the  order  and  authority  of  the  proper 
court.  His  right  of  possession  though,  carries  with  it  the  right 
to  lease  the  land  of  his  ward,  but  he  cannot  lease  it  for  a  period 
extending  beyond  the  term  of  the  guardianship ;  nor  can  he,  with- 
out an  order  of  court,  mortgage  such  land  even  though  it  be  for 
the  interest  of  the  ward  to  do  so.  As  an  incident  to  the  right  of 
possession  it  is  the  duty  of  the  guardian  to  keep  the  property 
of  the  ward  insured  and  to  pay  the  taxes  thereon.'^ 

It  is  his  duty  to  keep  the  real  estate  and  the  buildings  thereon 
in  good  repair  and  in  a  tenantable  condition,  if  the  means  in  his 
hands  are  sufficient  for  that  purpose,  and  if  by  reason  of  his  neg- 
lect the  property  becomes  untenantable  he  will  be  liable  for  the 
loss.'^ 

It  is  as  much  the  guardian's  duty  to  protect  his  ward's  real 
property  as  it  is  to  protect  the  personal  property  of  such  ward. 
This  being  true  he  has  power  to  maintain  suits  in  his  own  name 
to  recover  possession  of  the  real  estate  of  the  ward,  and  to  recover 
damages  for  injuries  thereto,  or  to  enjoin  the  commission  of  such 
injuries.'^®  The  court  in  this  case  says :  "In  the  control  given  to 
guardians  over  the  property  of  their  wards  the  law  does  not  seem 
to  distinguish  between  personal  and  real  property,  except  that 
the  guardian  may  not  sell  or  encumber  real  estate  without  an 
order  of  court."  But  as  the  guardian  is  not  the  owner  of  the 
land  of  the  ward  it  is  doubtful  if  he  has  any  authority  to  maintain 
a  suit  in  his  own  name  solely  in  actions  affecting  the  title  to  such 
land.  It  has  been  held  that  he  cannot  maintain  an  action  to  quiet 
title  to  the  real  estate  of  the  ward  when  not  in  possession  of 
such  real  esate." 

It  is  the  duty  of  guardians  to  pay  the  taxes  on  the  property  of 
their  wards  out  of  the  money  of  the  wards  in  their  hands,  and  if 
they  have  no  money,  they  may  sell  real  or  personal  property  for 

^*Woerner  Am.  Law  Guard.  202.  '*  Kinsley  v.  Kinsley,  150  Ind.  67,  49 

"  Smith  V.  Gummere,  39  X.  J.  Eq.  X.  E.  819. 

27;  Willis  v.  Fox,  25  Wis.  646;  Green  "  Tucker  v.  White.  28  Ind.  App.  328, 

V.  Winter.  1  Johns  Ch.  fX.  Y.)  26.  62  X.  E.  758. 
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that  purpose.  If  they  refuse  or  fail  to  pay  such  taxes  they  may 
be  compelled  to  do  so.  And  if  there  is  no  guardian,  one  may  be 
appointed,  and  by  this  means  the  county  treasurer  or  any  other 
person  interested  may  compel  the  payment  of  taxes  on  the  prop- 
erty of  minors.''^ 

Guardians  have  the  right  to  bring  suits  on  behalf  of  their  wards 
for  the  partition  of  real  estate,  the  statute  providing  that  in  all 
proceedings  for  the  partition  of  land,  guardians  may  act  for  their 
wards  as  their  wards  might  have  acted  if  of  full  age;"'*  and  such 
guardian  may  join  in,  and  assent  to,  a  partition  of  the  real  estate 
of  such  ward  in  such  proceeding  under  the  direction  of  the 
court.'*^ 

The  true  meaning  and  intent  of  these  sections  of  the  statute 
seems  to  be  that  whatever  a  minor,  if  of  lawful  age,  might  per- 
sonally do  in  an  action  for  the  partition  of  lands  in  which  he  has 
an  interest,  his  guardian,  as  such,  may  lawfully  do  for  him  and 
on  his  behalf,  without  the  presence  of  the  ward  as  a  party  to  such 
action. ^^  And  the  guardian  will  be  allowed  an  appeal,  on  behalf 
of  his  ward,  from  such  proceeding,  but  he  cannot  maintain  an 
action  for  review.  Such  action  must  be  brought  by  the  minor 
after  his  arrival  at  full  age.^"  A  guardian  may  agree  to  a  com- 
mon-law arbitration  for  his  ward.  And  as  he  has  the  right  to  the 
custody  of  the  personal  property  owned  by  the  ward,  he  may 
maintain  an  action  for  its  possession.^^ 

A  mechanic  making  repairs  or  improvements  upon  the  real 
estate  of  a  minor  at  the  request  of  the  guardian  is  not  entitled  to 
hold  a  lien  therefor  but  must  look  to  the  guardian  for  his  pay- 
ment.^'* A  mechanic's  lien  cannot  be  acquired  against  the  prop- 
erty of  an  infant.  A  lien  implies  a  contract  and  as  an  infant  can- 
not make  a  valid  contract,  no  lien  can  be  obtained  against  his 

'•  Ristine  v.  Johnson,  143  Ind.  44,  41  ''  Bundy  v.  Hall,  60  Ind.  177 ;  Burns' 

N.  E.  538,  42  N.  E.  310.  R.  S.  1908,  §  1366. 

"Burns'  R.  S.  1908,  §  1251.  ^  Kelley  v.  Adams,  120  Ind.  340,  22 

*"  Burns'  R.  S.  1908,  §  3093.  N.  E.  317;   Smith  v.   Kirkpatrick,  58 

"  Bundy  v.  Hall,  60  Ind.  177;  Bowen  Ind.  254;  Boruff  v.  Stipp,  126  Ind.  32, 

V.    .Swandcr,    121    Ind.    164,  22   N.   E.  25  N.  E.  865 ;  Meiser  v.  Smith,  2  Ind. 

725 ;  Miller  v.  Smith,  98  Ind.  226.  App.  37,  27  N.  E.  871. 

'*  Schouler  Dom.  Rel.,  §  351. 
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property.^"  And  unless  authorized  by  statute  or  order  of  court, 
a  guardian  has  no  right  to  dedicate  his  ward's  real  estate  to  a 
public  use,  nor  convey  an  easement  for  a  right  of  way  over  it.""" 

§  568.  Guardian  must  pay  debts. — The  statute  imposes 
upon  the  guardian  the  duty  of  collecting  all  claims  due  his  ward, 
and  of  paying  of  all  just  debts  of  such  ward  out  of  the  estate  in  his 
hands.**'  As  to  how  the  debts  are  to  be  paid  depends  largely  upon 
the  condition  of  the  estate.  If  it  consists  of  money  the  debts  may 
be  easily  paid :  but  if  the  estate  consists  of  realty  it  ma}'  or  it 
may  not  become  necessary  to  sell  it  to  pay  such  debts.  In  one  case 
the  court  says:  "Whether  it  should  be  sold,  depends  upon  cir- 
cumstances. If  it  consists  of  productive  real  estate,  the  rents  of 
which  will,  within  a  reasonable  time,  enable  the  guardian  to  ex- 
tinguish the  debts,  a  sale  of  the  property  at  its  full  value  to  pay 
the  debts  might  not  be  advisable;  if  it  consists  of  unproductive 
real  estate,  that  probably  could  not  be  sold  without  great  sacrifice, 
and  the  encumbrance  can  be  carried  at  a  reasonable  rate  of  inter- 
est until  such  time  as  an  advantageous  sale  can  be  made,  or  the  en- 
cumbrance otherwise  removed,  it  would  seem  that  the  duty  im- 
posed by  statute  would  authorize,  if  not  require,  the  guardian  to 
thus  manage  the  estate.  Otherwise,  the  very  rules  of  law,  adopted 
for  the  protection  of  such  estates  would  operate  to  destroy  them, 
as  the  person  appointed  to  manage  them  is  powerless  to  do  so,  at 
the  very  time  when  management  is  most  needed."^® 

A  guardian  is  guilty  of  fraud  upon  his  ward's  estate  who 
confederates  with  another  and  secures  an  order  of  court  to  pay 
such  confederate  a  claim  not  properly  chargeable  against  such 
estate.*^ 

It  is  the  duty  of  the  guardian  to  pay  the  taxes  accruing  against 
the  property  of  his  ward.^° 

An  order  made  by  a  court  to  a  guardian  to  pay  a  debt  of  the 

''Price  V.  Jennings,  62  Ind.  Ill;  AI-  ^  Ray  v.  McGinnis,  81  Ind.  451. 

vey  V.  Reed,  115  Ind.   148,   17  X.   E.  *"  Wainwright    v.    Smith,    117    Ind. 

265,  7  Am.    St.   418;   Phillips   ^lech.  414,  20  X.  E.  297. 

Liens,  §  108.  ""  Ristine  v.  Johnson,  143  Ind.  44,  41 

^Woerner  Am.  Law  Guard.  178.  X.  E.  538,  42  X.  E.  310. 

"  Burns'  R.  S.  1908,  §  3068,  cl.  5. 
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ward,  when  made  without  notice  to  the  guardian  is  void.  Guard- 
ians are  not  liable  to  be  proceeded  against  in  any  such  way.^^ 
A  father  is  chargeable  with  the  care,  support  and  maintenance  of 
his  minor  child,  and  such  maintenance  and  care  include  medical 
attendance.  For  this  reason  the  guardian  is  not  ordinarily  to  be 
charged  with  such  services.^^ 

The  estate  and  not  the  guardian  personally  is  liable  for  all 
debts  which  exist  at  the  time  the  guardianship  begins  and  for 
all  necessaries  contracted  for  by  the  ward.^^  If  an  allowance 
is  made  against  the  estate  of  a  minor  his  guardian  cannot  be 
compelled  to  pay  it  if  he  has  no  money  or  property  of  his  ward 
out  of  which  it  can  be  paid.^* 

§569.  Must  be  paid  out  of  ward's  estate. — A  guardian  is 
required  to  perform  the  duties  of  his  trust  by  the  payment  of  all 
just  debts  due  from  his  ward,  but  the  payment  is  to  be  made 
out  of  the  estate  of  such  ward  in  his  hands,  and  not  from  his 
individual  means.  For  this  reason  a  court  cannot,  by  its  order, 
compel  a  guardian  to  pay  an  allowance  against  his  ward's  estate 
unless  he  has  money  in  his  hands  belonging  to  such  estate.®^ 

A  complaint  in  an  action  on  a  guardian's  bond,  on  a  claim  for 
boarding,  educating  and  clothing  the  wards  of  such  guardian  is 
defective  if  it  fails  to  aver  a  request  or  promise  by  such  guardian, 
or  that  he  failed  to  provide  for  the  reasonable  wants  of  sucli 
wards  within  the  means  in  his  hands.  A  mere  volunteer  cannot 
render  himself  a  creditor  of  the  guardian,  and  the  law  does  not 

**  Martin  v.  Beasley,  49  Ind.  280.  Wainright  v.  Burroughs,  1  Ind.  App. 

"  Leach  v.  Williams,  30  Ind.  App.  393,  27  N.  E.  591. 
413.  66  N.  E.  172;  Turner  v.  Flagg,  6        "^  Stumph  v.   Geopper,  76  Ind.  323. 

Ind.  App.  563,  33  N.  E.  1104;  Rowe  v.  It  was  held  in  this  case  that  in  a  suit 

Raper,  23  Ind.  App.  27,  54  N.  E.  770,  against  a  guardian  for  clothing  fur- 

77  Am.  St.  411.  nished  his  ward,  an  averment  in  the 

*"  Raymond  v.  Sawyer,  37  Me.  406 ;  complaint  that  he  has  money  belong- 

Bently  v.  Torbert,  68  Iowa  122,  25  N.  ing  to  the  ward  with  which  to  pay  the 

\V.  939;  Coombs  v.  Janvier,  31  N.  J.  claim  is  a  matter  of  no  importance, 

L.  240.  and  a  judgment  upon  such  complaint 

•*  Stumph  V.  Goepper,  76  Ind.  323 ;  does  not  conclude  the  guardian  upon 

such  fact. 
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imply  a  request  or  promise  to  pay  where  the  action  is  against  one 
for  goods  sold  to  another.®" 

In  such  an  action  the  guardian  may  set  off  against  the  claim  in 
suit  the  value  of  any  services  rendered  by  the  v^^ard  or  wards 
of  such  guardian  to  the  plaintiff  in  the  action.®^ 

The  private  property  of  a  guardian  cannot  be  taken  to  satisfy 
taxes  assessed  against  him  as  guardian ;  nor  can  such  property  be 
held  for  any  of  the  debts  of  the  ward.**^ 

The  guardian  should,  if  possible,  make  the  income  from  the 
ward's  estate  pay  the  expenses,  but  he  is  not  required  to  keep 
separate  and  distinct  funds,  or  to  separate  the  income  from  tlie 
principal.  If  it  is  for  the  best  interest  of  the  ward,  he  may 
pay  debts  and  expenses  out  of  the  principal  when  there  is  no 
income  from  the  estate  available  for  that  purpose.^® 

§  570.  When  liable  individually. — ^The  contract  of  a  guard- 
ian in  reference  to  accommodations  furnished  his  wards  is  the 
individual  contract  of  the  guardian,  on  which  he  is  liable  to  a 
personal  judgment.  A  suit  upon  such  a  contract  is  not  against 
the  guardian  in  his  fiduciary  capacity.^ 

A  guardian  is  also  personally  liable  to  one  who,  at  his  request 
and  upon  his  promise  to  repay,  advances  money  to  pay  off  a 
claim  against  the  estate  of  the  ward ;  nor  is  such  promise  a  prom- 


""  Gwaltney  v.  Cannon,  31  Ind.  227. 

'•  Lewis  V.  Edwards,  44  Ind.  333.  It 
was  decided  in  this  case  that  in  a  suit 
against  a  guardian  upon  an  agreement 
to  pay  for  the  board  and  care  of  his 
wards,  in  the  absence  of  any  agree- 
ment by  which  the  wards  were  to  be 
kept  at  work,  the  guardian  can  only 
set  off  against  the  plaintiff's  claim  the 
value  of  services  actually  rendered  by 
such  wards. 

»'  Tousey  v.  Bell,  23  Ind.  423. 

^Rountree  v.  Pursell,  11  Ind.  App. 
522,  39  N.  E.  747.  In  this  case  it  was 
said :  "It  is  the  duty  of  a  guardian  to 
manage  the  property  in  his  hands  to 
the  best  interest  of  his  ward,  and  in 


proper  cases  to  maintain  and  educate 
his  ward.  *  *  *  He  cannot  dis- 
charge the  duties  enjoined  upon  him 
by  statute  unless  he  is  permitted  to 
exercise,  in  a  measure,  his  own  judg- 
ment and  discretion.  Within  the 
sphere  of  his  duty,  the  powers  of  the 
guardian  are  no  less  than  those  of  the 
absolute  owner  of  the  property." 

^  Clark  V.  Casler,  1  Ind.  243 ;  Steven- 
son v.  Bruce,  10  Ind.  397;  Lewis  v. 
Edwards,  44  Ind.  333.  An  infant  is 
not  personally  liable  for  necessaries 
when  they  are  furnished  with  the  per- 
mission of  the  gaurdian  and  charged 
to  him.     Simms  v.  Xorris,  5  Ala.  42. 
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ise  to  pay  the  debt  of  another;  it  is  the  direct  promise  of  the 
guardian,  and  is  not  within  the  statute  of  frauds.-  But  where 
the  guardian  has  been  authorized  by  the  court  to  borrow  money 
for  the  purpose  of  removing  Hens  from  his  ward's  real  estate, 
and  the  money  borrowed  is  so  used,  the  claim  is  against  the  estate 
of  the  ward,  and  not  against  the  guardian  personally,  although, 
in  an  action  to  recover  such  money  the  ward  is  not  a  necessary 
party.  ^ 

Where  services  are  rendered,  upon  a  contract  with  the  guard- 
ian, or  at  his  instance  and  request,  the  guardian  will  be  held 
personally  liable  for  the  value  of  such  services.^ 

Where  necessaries  have  been  furnished  the  ward  upon  an 
agreement  with  the  guardian,  the  guardian  may  be  held  liable 
personally  for  the  full  contract  price.  It  is  said :  ''The  guard- 
ian is  simply  the  minister  of  the  law,  acting  under  the  control, 
and  subject  to  the  approval  of  the  court.  If  the  creditor  relies 
on  the  terms  of  a  contract  with  the  guardian,  he  has  the  remedy  of 
proceeding  against  the  guardian  individually."" 

Summary  proceedings  against  a  guardian  without  notice  can- 
not be  had  to  compel  him  to  pay  debts  claimed  to  be  due  from 
him  or  from  his  wards.     As. guardians  are  not  liable  to  be  pro- 


'  Elson  V.  Spraker,  100  Ind.  374 ; 
Palmer  v.  Blain,  55  Ind.  11.  The 
promise  of  a  guardian  to  pay  the  debt 
of  the  ward  is  not  collateral  within 
the  meaning  of  the  statute  of  frauds 
and  need  not  be  in  writing.  Roche  v. 
Chaplin,  1  Bailey.  L.  (S.  Car.)  419. 

*Ray  V.  McGinnis,  81  Ind.  451.  A 
guardian  who  contracts  debts  beyond 
the  limit  of  the  ward's  estate  is  per- 
sonally liable,  unless  in  such  contract 
he  expressly  limited  his  liability  to  the 
extent  of  the  assets  in  his  hands. 
Sperry  v.  Fanning,  80  111.  371. 

*  Baker  v.  Groves,  1  Ind.  App.  522, 
27  N.  E.  640;  State  v.  Fitch,  113  Ind. 
478.  16  N.  E.  396:  Simms  v.  Norris,  5 
Ala.  42 :  Thacher  v.  Dinsmore,  5 
Mass.  299,  4  Am.  Dec.  61.    If  a  guard- 


ian takes  premises  on  a  lease  for  his 
ward  he  will  be  personally  liable  for 
the  rent,  although  he  is  described  as 
guardian  in  such  lease.  Hannen  v. 
Ewalt,  18  Pa.  St.  9.  Nor  will  a  stipu- 
lation in  a  lease  to  pay  for  improve- 
ments bind  the  ward.  Barrett  v. 
Cocke.  12  Heisk.  (Tenn.)  566. 

^  Turner  v.  Flagg,  6  Ind.  App.  563, 
33  N.  E.  1104;  Curran  v.  Abbott,  141 
Ind.  492,  40  N.  E.  1091,  SO  Am.  St. 
337.  A  note  signed  by  a  guardian  for 
the  payment  of  the  board  and  tuition 
of  the  ward  is  the  personal  obligation 
of  the  guardian,  and  the  sureties  on 
his  bond  cannot  be  held  liable  for  its 
non-payment.  McKinnon  v.  McKin- 
non,  81  N.  Car.  201. 
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ceeded  against  in  any  such  way,  such  action  on  the  part  of  a 
court  would  be  void.'^ 

It  is  a  principle  of  law  that  where  a  person  furnishes  goods, 
necessaries  and  other  things  to  a  ward  at  the  instance  and  request 
of  the  guardian,  a  judgment  therefor  should  not  be  rendered 
against  the  estate  of  the  ward,  but  against  the  guardian  per- 
sonally.* 

§571.  Right  to  reimbursement,  etc. — A  guardian  is  in  a 
o-eneral  sense  a  trustee,  and  the  law  is  well  settled  that  a  trustee 
has  a  right,  in  equity,  to  be  reimbursed  for  all  the  reasonable  ex- 
penses properly  incurred  by  him  in  the  execution  of  his  trust, 
and  that  payments  necessarily  made  by  him  in  the  execution  of 
such  trust  are  a  lien  upon  the  trust  estate  in  his  hands,  and  that 
he  will  not  be  compelled  to  part  with  the  trust  property,  until 
such  reasonable  and  necessary  disbursements  made  by  him  have 
been  paid.* 

But  a  guardian  is  entitled  to  reimbursement  only  to  the  extent 
of  an  amount  which  was  a  just  and  necessary  expenditure.  He 
cannot  bind  the  estate  of  the  ward  by  contract  to  pay  any  fixed 
sum  for  necessaries  furnished,  or  services  rendered,  but  he  may 
recover  only  such  an  amount  as  the  court  in  its  discretion  sanc- 
tions and  approves. **  It  is  said  in  one  case  that,  "it  should  be 
borne  in  mind,  in  such  cases,  that  the  estate  of  the  ward  is  not,  in 
any  instance,  bound  by  the  terms  of  an  agreement  which  may 
have  been  made  by  the  guardian.  The  court  is  to  determine 
whether  the  necessaries  were  furnished  under  such  circumstances 

**  Martin    v.    Beasley,    49    Ind.    280 ;  he  may  have  been  duly  authorized  by 

Curran  v.  Abbott,  141  Ind.  492,  40  N.  the  court  to  make  such  purchase,  but 

E.  109,  50  Am.  St.  Z?>7.  after  such  payment  he  will  be  entitled 

'  Hall  V.  Ferguson,  24  Ind.  App.  532,  to  relief  out  of  the  estate  of  the  ward 

57  N.  E.  153.  in   his   hands,  by  way   of   reimburse- 

'2   Pom.    Eq.   Jur.,    §    1085;    Jones,  ment.  Woodward's  Appeal,  38  Pa.  St. 

Liens,  §§  1175,  1177;  2  Perry,  Trusts,  322;  Low  v.  Purdy,  2  Lans.   (N.  Y.) 

§§  485,  908,  910;   Overton,  Liens,   §§  422. 

587,  589.     If  a  guardian  purchases  for        ''Turner  v.  Flagg,  6  Ind.  App.  563, 

his  ward  a  house  and  lot  subject  to  a  ZZ  X.  E.  1104;  Curran  v.  Abbott,  141 

mortgage,   he  will   be   liable    for   the  Ind.  492,  40  N.   E.   1091,  50  Am.   St. 

payment  of  such  mortgage,  although  337.     Where  a  guardian  without  any 

'\ — Pko.  Law. 
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that  the  law  will  imply  an  obligation  on  those  on  whom  the  duty 
rests  to  pay  therefor."^" 

§  572.  Claims  need  not  be  filed. — It  is  said  that  under  the 
code  there  is  no  such  a  thing  as  filing  a  claim  against  a  guard- 
ianship, or  against  the  estate  of  a  ward/^ 

The  proper  method  is  to  present  the  claim  in  the  form  of  a 
complaint  or  petition  against  the  guardian,  to  the  court  having 
jurisdiction  of  the  ward's  estate  and  of  the  person  of  the  guard- 
ian, and  secure  an  order  by  such  court  for  the  payment  of  the 
claim,  or  whatever  the  court  may  deem  just  and  reasonable,  out 
of  the  trust  estate  in  the  hands  of  the  guardian. ^- 

And  this  is  true  whatever  be  the  nature  of  the  claim  against  the 
estate  of  the  ward  whether  it  be  legal  or  equitable.'^  In  such  pro- 
ceeding the  court  should  determine  whether  or  not  the  expendi- 
ture for  which  allowance  is  asked  was  a  necessar}'  or  proper  one 
to  be  paid  out  of  the  ward's  estate/* 

On  the  trial  of  a  claim  the  declaration  of  the  guardian  that  the 
claim  was  proper  and  would  be  paid  is  admissible.  It  is  held 
that  the  position  the  guardian  occupies  is  analogous  to  that  of  an 
agent  of  an  adult,  and  his  declarations  should  be  put  upon  a  foot- 
ing with  those  of  an  agent ;  with  this  difference  that  the  interests 
of  the  ward  being  under  the  protection  of  the  court,  it  can  always 
intervene  to  relieve  the  ward  from  any  prejudicial  conduct  on  the 
part  of  the  guardian.^^ 

The  practice  requiring  claims  against  a  ward's  estate  to  be 
presented  by  a  complaint  or  petition  against  the  guardian  in  a 

order  of  court  paid  a  mortgage  debt,  "^  Turner  v.  Flagg,  6  Ind.  App.  563, 

interest  and  taxes  out  of  the  income  33  N.  E.  1104. 

and  profits  of  the  ward's  estate,  such  "  Hall   v.    Ferguson,    24    Ind.    App. 

payment  being  for  the  benefit  of  his  532,  57  N.  E.  153. 

wards,  will  be  allowed   against  their  "  Hart  v.  Miller,  29  Ind.  App.  222, 

estate.    Wright  v.  Comley,  14  111.  App.  64  N.  E.  239. 

551.  ''Hart  v.  Miller,  29  Ind.  App.  222, 

"■Turner  v.  Flagg,  6  Ind.  App.  563,  64  N.  E.  239;  Buffalo  Loan  &c.  Co.  v. 

33  N.  E.  1104.  Knights  Templar  &c.  Assn.,  126  N.  Y. 

"  McXabb  v.  Clipp,  5  Ind.  App.  204,  450,  27  N.  E.  942,  22  Am.  St.  839. 
31  N.  E.  858;  Elson  v.  Spraker,  100 
Ind.  374. 
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court  having  jurisdiction  of  the  estate  and  of  the  person  of  the 
guardian  appHes  only  to  disputed  claims. ^^ 

§  573.  Power  to  release  or  compound  debts. — The  statute 
authorizes  a  guardian  "in  case  of  doubtful  debts  to  compound  the 
same.'"^  The  general  rule  is  that  a  trustee  acting  in  good  faith 
may  release  or  compound  a  debt  due  the  trust  estate.  But  it  is 
said,  "if  he  releases  or  compounds  a  debt  without  sufficient  reason 
or  justification,  or  if  he  sells  a  debt  for  a  grossly  inadequate  con- 
sideration, when  by  proper  diligence  more  could  have  been  real- 
ized, he  will  be  answerable  for  it  in  his  accounts. "^^ 

A  guardian  has  the  power,  upon  sufficient  consideration,  in 
the  absence  of  fraud,  to  release  a  guarantor  of  a  debt,  owing  to 
his  ward.  In  such  a  case  a  forbearance  to  sue  is  a  sufficient  consid- 
eration.^^ 

But  in  all  matters  of  compromise  the  guardian  must  act  in  the 
interest  of  his  ward  and  not  in  his  own  interest,  otherwise  he  will 
be  held  liable  personally  for  whatever  loss  or  injury  follows  to 
his  ward's  estate.""  Mr.  Woerner  says,  "Guardians  may  submit 
controversies  respecting  the  property  and  interests  of  their  wards 
to  arbitration,  and  awards  made  in  pursuance  thereof  are  held 
binding  on  all  the  parties  thereto,  leaving  open  the  question  of 
liability  to  their  wards,  if  these  should  subsequently  repudiate 

'*  Stewart  v.  White,  44  Ind.  App.  87,  says  :     "The    powers    of    a    guardian 

88  N.  E.  716.  over  notes  taken  by  himself  are  cer- 

"  Burns'  R.  S.  1908,  §  3068,  CI.  5.  tainly  no  less  than  those  of  an  admin- 

'*2  Perry,  Trusts,  §  482.  In  Fletch-  istrator  over  the  notes  of  the  decedent 
er  V.  Fletcher,  29  Vt.  98,  it  is  said :  which  come  into  his  hands,  yet  it  has 
"They  (the  guardians)  had  the  right,  been  repeatedly  decided,  by  our  Su- 
before  its  delivery  to  the  plaintiflf,  to  preme  Court,  that  an  executor  or  ad- 
release  or  transfer  the  note  to  any  ministrator  has  power  to  transfer 
person."  And  in  Torry  v.  Black,  58  notes  and  to  release  and  discharge 
N.  Y.  185  :  "The  guardian  having  a  makers  of  notes  executed  to  the  de- 
right  of  action  in  her  own  name,  cedent,  unless  fraud  or  collusion  ap- 
while  she  so  continued,  for  the  injury,  pear.''  Citing  Latta  v.  Miller,  109  Ind. 
clearly  had  the  right,  acting  in  good  302,  10  N.  E.  100 ;  Rogers  v.  Zook,  86 
faith,  to  release  and  discharge  the  Ind.  237 :  Underwood  v.  Sample,  70 
claim  upon  a  sufficient  consideration."  Ind.  446;  Hamrick  v.  Craven,  39  Ind. 

"^  Ditmar  v.  West.  7  Ind.  App.  637,  241 ;  Thomas  v.  Reister,  3  Ind.  269. 

35  N.  E.  47.     In  this  case  the  court  -"  Schouler  Dom.  Rel.,  §  343. 
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the  award,  which  it  seems  they  have  a  clear  right  to  do."-^  While 
a  guardian  may  agree  as  to  a  statement  of  the  facts  relating  to 
a  claim  against  his  ward's  estate,  it  is  doubtful  if  he  can  submit 
the  matter  as  an  agreed  case  under  the  statute. ■- 

§  574.  Guardian  may  maintain  suits. — The  duty  of  a  guard- 
ian to  collect  all  debts  due  his  ward  implies  the  right  to  enforce 
such  collection  by  suit  when  necessary.'^  And  as  the  appointment 
of  the  guardian  extends  to  all  the  property  of  the  ward  within 
this  state  and  he  is  required  at  the  expiration  of  his  trust  to  pay 
over  to  the  proper  persons  all  the  estate  of  his  ward  remaining 
in  his  hands,  it  follows,  as  a  matter  of  course,  that  he  may  take 
such  steps  as  are  necessary,  and  avail  himself  of  such  legal  rem- 
edies as  will  put  such  estate  in  his  hands,  so  that  he  may  account 
for  it  as  the  law  requires."* 

It  is  said :  'Tt  would  seem  that  there  could  be  no  doubt  but  that 
the  guardian  has  the  right  to  the  custody  of  the  personal  property 
owned  by  the  ward.  Without  the  right  to  its  custody  he  would  be 
unable,  in  many  instances,  to  comply  with  the  statute  and  manage 
the  estate  of  the  ward,  and  having  right  to  the  possession  he  may 
maintain  an  action  for  its  possession. "^^ 

A  guardian  may  sue  for  and  recover  money  belonging  to  his 
ward  from  one  who  obtained  it  from  a  former  guardian.  He 
may  follow  such  money  wherever  he  can  find  it.-^ 

Where  a  guardian  allows  an  agreement  with  his  ward  to  be 
executed  by  the  ward  and  the  money  on  such  contract  paid  to  the 
ward  without  objection,  he  will  be  estopped  from  collecting  the 
amount  as  guardian.-^ 

"  Woerncr  Am.  Law  Guard.  185.  and  plead  in  their  behalf,  and  in  the 

"'  Robbins  v.  Swain,  7  Ind.  App.  486,  same  name  maintain  an  appeal.  Miller 

34  N.  E.  670;  Henes  v.  Henes,  5  Ind.  v.  Smith,  98  Ind.  226. 

App.  100,  31  N.  E.  832.  ^^  Boruff  v.  Stipp,  126  Ind.  32,  25  N. 

"-^  Shepherd  v.  Evans,  9  Ind.  260.  E.    865.     The    right    extends    to    the 

"  Meiser  v.   Smith,  2  Ind.  App.  37,  jiroperty    fraudulently   obtained    from 

27  N.  E.  871 ;  Deacon  v.  Powers,  57  the   ward   before   the   guardian's    ap- 

Ind.  489;  BorufF  v.  Stipp,  126  Ind.  32,  pointment.      Somes     v.     Skinner,     16 

25  N.  E.  865.     In  a  suit  for  partition  !\Iass.  348. 

against  infants  their  guardian  may  ap-  *' Fox  v.  Kerper,  51  Ind.  148. 

pear  in  their  own  names  as  guardian  "'  Boulton  v.  Black,  68  Ind.  269;  Jen- 
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An  individual  obligation  of  a  guardian  cannot  be  set  off  against 
a  cause  of  action  which  he  holds  as  guardian.-' 

A  judgment  in  favor  of  a  guardian  on  a  claim  due  his  ward  is 
subject  to  the  lien  of  a  prior  mortgage,  and  a  foreclosure  of  such 
mortgage  will  bind  the  ward  if  the  guardian  is  made  a  party  to 
the  proceeding.-^ 

A  guardian  cannot  be  held  liable  for  his  ward's  torts;  such 
action  is  personal  against  the  ward.'^'' 

A  guardian  is  expressly  authorized  to  bring  an  action  for  the 
injury  or  death  of  his  ward,  occasioned  by  the  wrongful  act  or 
omission  of  another,  and  the  damages  recovered  in  such  an  action 
for  an  injury  inure  to  the  benefit  of  the  ward.^^ 

In  construing  this  statute  the  court  holds  that  it  is  entirely 
disconnected  from  section  285,  and  that  the  two  are  not  to  be 
confused  or  confounded  with  each  other,  but  each  is  to  be  con- 
strued independently  of  the  other.  And  further  in  the  same 
case,  on  the  subject  of  damages,  the  court  says:  "If  a  minor 
under  a  guardianship  sustains  an  injury  to  his  person  from 
the  wrongful  conduct  of  another,  his  guardian  may  maintain 
an  action  and  recover  for  the  benefit  of  the  ward,  precisely  as 
the  latter  might  have  recovered  through  the  inter\-ention  of  a 
prochien  ami,  in  case  he  had  not  been  under  guardianship.  This 
is  so  whether  the  ward's  father  or  mother  be  living  or  not.  The 
pain  and  suffering  endured,  and  the  permanent  injury  resulting 
from  the  wounding  or  maiming  of  a  minor,  are  personal  to 
himself,  and  damages  for  such  pain  and  injuries  are  always  re- 
coverable for  his  benefit.     \\'e  know  of  no  principle  or  precedent 

ison  V.  Graves,  2  Blackf.   (Ind.)  440;  ley,  103  Ind.  257,  2  X.  E.  736;  Muller 

Fowler  v.  Burget,  16  Ind.  341.  v.  Benner,  69  111.  108. 

=^  Robertson  v.  Garshwiler,  81  Ind.  ^^  Burns'  R.  S.  1908,  §  267.  Guard- 
463.  ians  cannot  sue  for  injuries  to  the 
^  Loehr  v.  Colborn,  92  Ind.  24.  person  of  their  wards  which  injury 
""  Garrigus  v.  Ellis,  95  Ind.  598.  A  results  in  death,  except  for  the  pur- 
guardian  cannot  maintain  an  action  pose  of  reimbursing  the  estate  of  the 
for  his  ward  for  waste,  trespass  or  in-  ward  for  expenditures  incurred  on  ac- 
jury,  to  the  ward's  inheritance,  but  the  count  of  such  injuries.  Louisville  &c. 
action  must  be  brought  in  the  ward's  Co.  v.  Goodj'koontz,  119  Ind.  Ill,  21 
name  by  next  friend.     Wilson  v.  Ga-  X.  E.  472. 
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which  sustains  the  recovery  of  damages  for  the  death  of  a  human 
being,  no  matter  how  caused,  simply  for  the  purpose  of  enhancing 
the  value  of  the  decedent's  estate.  The  action  is  given  to  afford 
compensation  for  those  who  have  sustained  pecuniary  loss  by  the 
death,  and  not  for  the  benefit  of  the  decedent's  estate.  Doubtless 
a  guardian  who  has  been  required  to  make  expenditures  for  care 
and  medical  attendance  or  for  funeral  expenses,  out  of  his  ward's 
personal  property,  may  maintain  an  action  against  a  wrong-doer 
to  reimburse  the  estate,  but  surely  he  cannot  recover  general  dam- 
ages for  the  death  of  the  ward  for  the  benefit  of  his  estate,  no 
matter  who  inherit  as  his  heirs."^" 

This  construction  applies  only  to  that  part  of  the  section  which 
authorizes  suits  by  the  guardian. 

A  guardian  in  possession  of  his  ward's  real  estate  may  main- 
tain a  suit  for  damages  for  injuries  thereto,  or  may  enjoin  the 
commission  of  such  injuries. ^^ 

The  ward  is  not  a  necessaiy  party  with  his  guardian  in  an  ac- 
tion by  the  latter  to  recover  possession  of  the  ward's  real  estate, 
but  if  the  guardian  should  recover  a  judgment  for  possession  such 
judgment  should  be  rendered  in  favor  of  the  ward.^* 

The  authority  given  a  guardian  to  collect  all  debts  due  his  ward 
carries  with  it  the  power  to  enforce  collection  by  suit.^^ 

Other  exceptions  are  made  to  the  general  rule  by  statute,  where 
a  guardian  is  authorized  to  prosecute  an  action  for  the  seduction 
of  his  ward,  or  for  an  injury  to  his  ward,  and  a  guardian  may 
sue  out  writs  of  habeas  corpus  for  the  possession  of  his  ward; 
and  in  partition  proceedings  a  guardian  may  act  for  his  ward  as 
the  ward  himself  might  have  acted  being  of  full  age. 

§  575.  Must  defend  suits. — The  fifth  clause  of  the  forego- 
ing statute  also  requires  a  guardian  to  appear  for  and  defend,  or 
cause  to  be  defended,  all  suits  against  his  ward,  and  in  such  suits 

"  Louisville   &c.   R.   Co.   v.   Goody-        "^  Kinsley  v.  Kinsley,  150  Ind.  67,  49 
koontz,   119  Ind.   Ill,  21   N.  E.  472;     N.  E.  819. 

Cleveland   &c.    R.    Co.   v.    Moneyhun,        '*  Hurst  v.   Hawkins,   39  Ind.   App. 
146  Ind.  147,  44  N.  E.  1106,  34  L.  R.     467.  79  N.  E.  216,  80  N.  E.  42. 
A.  141.  ''^  Shepherd   v.    Evans,  9   Ind.   260; 

Wilson  V.  Galey,,  103  Ind.  257,  2  N.  E. 
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he  can  admit  nothing  as  against  such  ward ;  but  it  is  his  duty  to 
tile  an  answer  denying  the  material  allegations  of  the  complaint 
prejudicial  to  such  ward,  and  such  answer  need  not  be  sworn  to.^** 

Process  should  be  served  on  infant  defendants  in  the  same 
manner  as  if  they  were  adults,  and  without  such  service  they 
are  not  within  the  jurisdiction  of  the  court.  The  guardian  of 
any  infant  defendant  cannot,  as  a  rule,  waive  such  service  for 
his  ward  and  enter  an  appearance  for  him  in  actions  against  the 
ward.^^ 

It  is  also  further  provided  by  statute  that  "all  courts  shall  have 
power  to  appoint  a  guardian  ad  litem,  to  defend  the  interests  of 
any  minor  impleaded  in  any  suit;  and  to  penriit  any  person,  as 
next  friend,  to  prosecute  any  suit  in  any  minor's  behalf."^*  But 
as  it  is  a  part  of  the  guardian's  duties  to  appear  for  and  defend 
suits,  or  cause  suits  against  his  ward  to  be  defended,  and  where 
the  regular  guardian  appears  in  an  action  for  his  ward,  it  is  not 
necessaiy  for  the  court  to  appoint  a  guardian  ad  litem.^^  But  the 
mere  fact  that  the  minor  has  a  general  guardian  within  the  juris- 
diction of  the  court,  will  not  prevent  the  appointment  of  a  guard- 
ian ad  litem." 

But  a  guardian  ad  litem  has  no  power  to  prosecute  an  affirma- 
tive action  in  behalf  of  an  infant,  either  by  complaint  or  cross- 
complaint,  where  timely  objection  is  made.  He  serves  as  the 
agent  of  the  court  in  protecting  the  rights  of  infant  defendants. 
The  extent  of  his  authority  must  be  found  in  the  statute  authoriz- 
ing his  appointment  and  in  the  order  of  the  court  made  in  pur- 
suance thereof.*^ 

§  576.  Contracts  of  infants. — The  general  rule  is  that  the 
contracts  of  an  infant  are  not  binding  on  him,  his  liability  on 

736;   Burns'  R.  S.   1908,   §§  265,  267,  minors,  and  process   must  be  served 

1164,  1251,  3093;  Bowen  v.  Swander,  before    such    guardian    is    appointed. 

121  Ind.  164,  22  N.  E.  725 ;  Schee  v.  Pugh  v.  Pugh,  9  Ind.  132 ;  Carver  v. 

McQuilken,  59  Ind.  269.  Carver,  64  Ind.  194 ;  Roy  v.  Rowe,  90 

^  Burns'  R.  S.  1908,  §  360.  Ind.  54. 

"  Doe  V.  Anderson,  5  Ind.  33 ;  Guy  ''  Burns'  R.  S.  1908,  §  3067. 

V.  Pierson,  21  Ind.  18;  Abdil  v.  Abdil,  ''Hughes  v.  Sellers,  34  Ind.  337. 

26  Ind.  287.     A  guardian  ad  litem  can-  "  Alexander  v.  Frary,  9  Ind.  481. 

not     waive     service     of     process     on  "  Gibbs  v.   Potter,  166  Ind.  471,  77 
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implied  contracts  for  necessaries  being  an  exception  to  the  rule. 
Some  contracts  are  said  to  be  void  absolutely  by  reason  of  his 
infancy  alone;  but  by  far  the  greater  part  are  voidable  only  at 
the  option  of  the  infant/'  and  while  his  voidable  contracts  might 
be  affirmed  and  ratified  by  the  infant  when  he  comes  of  age.  those 
contracts  which  are  absolutely  void  are  incapable  of  ratification.*^ 

To  make  a  voidable  contract  of  an  infant  binding  upon  him, 
he  must  expressly  ratify  it  after  he  comes  to  his  majority.  A 
ratification  will  not  be  inferred  from  a  mere  acknowledgment 
of  the  debt  without  some  express  act  or  word  confimiing  directly 
the  voidable  act  or  contract.** 

All  business  transactions,  contracts,  etc.,  relative  to  the  estate 
of  a  minor  under  guardianship  should  be  done  by  and  through 
his  guardian.  This  is  by  far  the  safer  practice.  The  law  does  not 
absolutely  prohibit  an  infant  from  engaging  in  business  of  his 
own,  but  it  does  not  encourage  it.  "Its  policy  is  to  keep  infants 
from  engaging  in  business  until  they  have  attained  full  age,  and 
upon  this  ground  it  is  uniformly  held  that  articles  purchased  for 
business  purposes,  whether  that  of  agriculture  or  commerce,  can- 
not be  deemed  necessaries.  This  is  the  law.  as  the  courts  de- 
clare, even  though  the  infant  depends  upon  his  business  for  sup- 
port."*^ 

The  authorities  divide  the  contracts  of  infants  into  three  classes 
— those  which  are  binding  upon  the  infant,  those  which  are 
absolutely  void,  and  those  which  are  only  voidable.**' 

N.  E.  942 ;  Ziegler  v.  Ziegler,  39  Ind.  is  voidal)le  only,  and  may  be  affirmed 

App.  21,  78  N.   E.    1066;    Spencer  v.  by  the  infant  after  he  arrives  at  his 

Robbins,  106  Ind.  580,  5  X.  E.  726.  legal  majority.      Fetrow  v.  Wiseman, 

"Dallas  V.  Hollingsworth,  3  Ind.  40  Ind.  148;  Clark  v.  Van  Court,  100 
537.  If  adult  persons  contract  with  Ind.  113,  50  Am.  Rep.  774. 
minors,  such  contracts  are  binding  on  "  Conklin  v.  Ogborn,  7  Ind.  553 ; 
such  adults  and  may  be  enforced  by  Conaway  v.  Shelton,  3  Ind.  334 ;  Fet- 
the  minors.  Beeson  v.  Carlton,  13  row  v.  Wiseman,  40  Ind.  148. 
Ind.  354 ;  Frazier  v.  Massey,  14  Ind.  *'^  House  v.  Alexander,  105  Ind.  109, 
382:  Garner  v.  Cook,  30  Ind.  331;  4  N.  E.  891,  55  Am.  Rep.  189;  Mason 
Johnson  v.  Rockwell,  12  Ind.  76;  v.  Wright,  13  Met.  (Mass.)  306;  De- 
Guard  V.  Bradley.  7  Ind.  600.  cell  v.  Lewenthal,  57  Miss.  331 ;  Grace 

"  Law  V.  Long.  41  Ind.  586.    A  con-  v.  Hale,  21  Tenn.  27. 
tract  of  suretyship  made  by  an  infant        *"'  1  Story  on  Contracts,  98. 
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The  chief  difficulty  has  arisen  in  trying  to  determine  what 
contracts  are  void  and  what  are  voidable  only.  In  this  state  the 
Supreme  Court  established  the  rule  as  follows :  "From  a  careful 
examination  of  the  modern  decisions  and  text-writers,  we  are 
satisfied  that  the  following  propositions  may  be  regarded  as 
settled :  First,  that  an  infant's  contracts  for  necessaries  are  as 
valid  and  binding  upon  the  infant  as  the  contracts  of  an  adult, 
and  that  such  contracts  cannot  be  disaffirmed,  and  need  not  be 
ratified  before  they  can  be  enforced;  second,  the  contract  of  an 
infant  appointing  an  agent  or  attorney  in  fact  is  absolutely  void 
and  incapable  of  ratification ;  third,  any  contract  that  is  illegal, 
by  reason  of  being  against  a  statute  or  public  policy,  is  absolutely 
void  and  incapable  of  ratification ;  fourth,  all  other  contracts  made 
by  an  infant  are  voidable  only,  and  may  be  affimied  or  disaffirmed 
by  the  infant  at  his  election  when  he  arrives  at  his  legal  ma- 
jority.""*' 

A  mechanic's  lien  cannot  be  acquired  against  the  property  of 
an  infant.  A  lien  implies  a  contract,  and  as  an  infant  cannot 
make  a  valid  contract  no  lien  can  be  obtained  against  his  prop- 
erty.*^ 

It  is  not  the  law  that  an  infant  may  not  make  a  contract.  He 
may  make  contracts  and  may  enforce  them  against  the  other 
party,  and  his  contracts  for  necessaries  ma}'  be  enforced  against 
him.  The  fact  that  he  may  renounce  his  contracts  does  not  de- 
prive him  of  the  power  of  making  them  or  of  enforcing  them. 
Until  he  chooses  to  renounce  them  they  are  valid. *^ 

The  courts  in  this  state,  and  very  generally,  construe  the  con- 
tracts of  infants  as  voidable  and  not  void,  for  the  reason  that  it 
is  for  the  sole  advantage  of  the  infant  that  the  privilege  of  avoid- 
ing a  contract  is  conferred,  and  such  construction  more  often  pro- 
motes public  justice,  and  operates  more  advantageously  to  the 

*'  Fetrow  v.  Wiseman,  40  Ind.  148.  the  minor's  contract  therefor  does  not 

''Alvey  V.  Reed,  115  Ind.  148,  17  N.  bind  him.     Price  v.  Jennings,  62  Ind. 

E.  265,  7  Am.  St.  418;  Phillips  on  Me-  111. 

chanics'  Liens,  §   108.     Materials  fur-  ^  Purviance  v.  Schultz.  16  Ind.  App. 

nished  to  build  a  house  on  the  lands  94,  44  X.  E.  766. 

of  a  minor  are  not  necessaries,   and 


1038  INDIANA  PROBATE  LAW.  §  577 

infant  himself.  What  confusion  exists  upon  the  subject  has 
arisen  from  a  careless  use  of  the  words  "void"  and  "voidable." 
An  infant's  contract  might  be  void  for  reasons  that  would  render 
a  contract  of  an  adult  void.  But  the  better  reasoning  supports 
the  rule  that  no  contract  of  an  infant  is  void  because  of  his  non- 
age, but  all  such  contracts  are  voidable  only,  except  contracts  for 
necessaries,  and  such  contracts  as  he  may  make  by  statutory  au- 
thority; each  of  which  is  binding  upon  him.^° 

§  577.  Contracts  for  necessaries. — The  rule  of  law  deduci- 
ble  from  all  the  authorities  is  that  the  only  contract  binding  upon 
an  infant  is  the  implied  contract  for  necessaries.^^ 

Nor  can  a  guardian  make  any  contract  with  his  ward  except 
for  necessaries  for  the  ward,  which  such  ward  may  not  repudiate 
upon  arriving  at  his  majority.^^ 

Necessaries  are  defined  to  mean  "such  things  as  are  necessary 
to  the  support,  use  or  comfort  of  the  person  of  the  minor,  as 
food,  raiment,  lodging,  medical  attendance,  and  such  personal 
comforts  as  comport  with  his  condition  and  circumstances  in  life, 
including  a  common  school  education. "^^ 

All  other  contracts  made  by  one  under  age  are  voidable  and 
may  be  avoided  by  him  at  any  time  during  infancy  or  ^ipon  his 
arrival  at  full  age.  Even  express  contracts,  such  as  a  bond  or 
note  given  by  an  infant  for  necessaries,  are  not  binding  upon  an 
infant,  unless  like  other  contracts  they  are  ratified  by  him  on 

'"  Shroyer  v.  Pittenger,  31  Ind.  App.  ''  State  v.  Roche,  91  Ind.  406;  Doug- 

158,  67  N.  E.  475 ;  Buchanan  v.  Hub-  lass  v.  State,  44  Ind.  €1. 

bard,    119    Ind.    187,   21    N.    E.    538;  ''Price  v.  Sanders,  60  Ind.  310.     A 

Losey  v.   Bond,  94  Ind.  67 ;   Sims  v.  minor  is  not  bound  by  a  written  con- 

Bardoner,    86   Ind.   87,   44   Am.   Rep.  tract  given  for  necessaries,  though  he 

263n ;    Welch   v.   Bunce,   83   Ind.   382,  may  be  liable  on  an  implied  contract 

Law  V.  Long,  41  Ind.  586.  to  pay  the  value  of  necessaries   fur- 

■'■' Henderson    v.    Fox,    5    Ind.    489;  nished  him.  Henderson  v.  Fox,  5  Ind. 

Towell   v.    Pence,  47   Ind.   304.    The  489;  Ayers  v.  Burns,  87  Ind.  245,  44 

necessaries  for  which  an  infant  is  lia-  Am.  Rep.  759.     And  whether  articles 

ble  are  such  things  as  arc  necessary  to  furnished  to  a  minor  are  necessaries 

his  support,  use  and  comfort,  comport-  or  not,  is  a  question  of  law  for  the 

ing   with    his    condition    and   circum-  court  to  decide.     Garr  v.  Haskett,  86 

stances  in  life.     Price  v.  Sanders,  60  Ind.  ZIZ. 
Ind.  310. 
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arrival  at  his  majority.  The  reason  for  this  is  said  to  be,  that 
whether  the  articles  furnished  were  in  the  particular  case  nec- 
essaries, is  a  question  of  law,  to  be  determined  by  the  court.  And 
if  deemed  necessaries,  then  their  quantity,  quality,  and  reasonable 
price  are  for  the  consideration  of  the  jury.  But  if,  on  the  con- 
trar}%  the  express  contracts  of  infants,  even  when  necessaries,  so 
called,  were  the  consideration,  could  be  enforced,  these  important 
questions  might  be  improvidently  settled  by  the  infant  himself 
beyond  the  supervision  of  the  courts.^* 

And  where  an  infant  has  purchased  personal  property  not 
belonging-  to  the  class  called  "necessaries,"  he  may  rescind  his 
contract  and  recover  the  money  paid  for  such  property,  and  such 
recovery  may  be  had,  although  the  property  received  is  not  re- 
stored or  tendered  prior  to  the  commencement  of  the  action. ^^ 

Money  paid  to  relieve  an  infant  from  a  draft  for  militaiy  duty 
does  not  come  within  the  exception  of  necessaries,  nor  a  horse 
purchased  for  farming  purposes,  nor  improvements  on  the  in- 
fant's real  estate,  such  as  new  houses,  barns,  etc.^'^ 

§  578.  The  right  to  disaffirm. — All  contracts  of  an  infant 
in  reference  to  personal  property  may  be  avoided  by  him  during 
his  minority. ^'^ 

^*  Henderson  v.  Fox,  5  Ind.  489 ;  ian  bought  a  piano  for  his  ward,  and 
Towell  V.  Pence,  47  Ind.  304;  Price  v.  refused  to  give  it  to  her  after  her  mar- 
Sanders,  60  Ind.  310;  Ayers  v.  Burns,  riage,  his  claim  for  such  expenditure 
87  Ind.  245,  44  Am.  Rep.  759;  Tyler  was  properly  disallowed.  Pierce  v. 
on  Infancy,  111.  Articles  furnished  Prescott,  128  Mass.  140.  A  guardian 
to  an  infant  female  as  a  wedding  out-  who  keeps  a  store  may  supply  his 
fit,  and  suitable  to  her  condition  in  ward  with  necessaries  charging  him 
life,  are  necessaries.  Garr  v.  Haskett,  at  the  customary  rates  of  profits. 
86  Ind.  Z72,.  Moore  v.  Shields,  69  N.  Car.  50.     He 

^^  Carpenter  v.  Carpenter,  45  Ind.  should  be  allowed  interest  on  sums 
142 ;  Towell  v.  Pence,  47  Ind.  304 ;  advanced  by  him  for  his  ward.  Hay- 
White  V.  Branch,  51  Ind.  210;  Clark  ward  v.  Ellis,  13  Pick.  (Mass.)  272. 
V.  Van  Court,  100  Ind.  113,  50  Am.  But  see  Evarts  v.  Nason,  11  Vt.  122. 
Rep.  774 ;  House  v.  Alexander,  105  "  Carpenter  v.  Carpenter,  45  Ind. 
Ind.  109,  4  N.  E.  891,  55  Am.  Rep.  189.  142 ;   Briggs  v.  McCabe,  27  Ind.  327, 

'"  Dorrell  v.  Hastings,  28  Ind.  478 ;  89  Am.  Dec.  503 ;  House  v.  Alexander, 

House  V.  Alexander,  105  Ind.   109,  4  105  Ind.  109,  4  N.  E.  891,  55  Am.  Rep. 

N.  E.  891,  55  Am.  Rep.  189;  Price  v.  189;  Rice  v.  Boyer,  108  Ind.  472,  9  N. 

Sanders,  60  Ind.  310.  Where  a  guard-  E.  420,  58  Am.  Rep.  53.  A  minor  after 
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Infancy  is  never  presumed,  and  where  relief  is  sought  on  that 
ground  it  must  be  shown,  and  where  it  is  reHed  upon  as  a  defense 
it  must  be  pleaded,  or  given  in  evidence. ^^  It  is  a  personal  privi- 
lege that  can  onlv  be  taken  advantage  of  bv  the  infant  after  ar- 
riving  at  full  age,  or  by  his  personal  representatives,  and  not  by 
the  other  party  or  parties  to  the  contract  or  transaction. ^''' 

And  as  infancy  is  purely  a  personal  privilege,  it  may  be  waived 
bv  the  minor;  and  if  he  should  fail  to  avail  himself  of  such 
privilege  at  the  proper  time,  and  suffer  a  judgment  on  any  con- 
tract of  his  to  be  taken  against  him  by  default,  such  judgment 
will  be  binding  upon  him.®° 

An  indenture  of  apprenticeship,  entered  into  by  a  minor  with- 
out the  sanction  of  his  parent  or  guardian,  is  such  a  contract  as 
the  minor  has  the  right  to  disaffirm  at  his  pleasure."^ 

A  contract  by  an  infant  to  perform  work  and  labor  for  a 
definite  stated  period  may  be  avoided  by  quitting  such  service; 
and  where  he  does  so  quit  before  the  expiration  of  the  time  for 
which  he  hired,  he  is  entitled  to  recover  for  such  service  as  he  did 
render  as  if  the  work  had  been  done  and  the  labor  perfomied  at 
the  request  of  the  defendant  without  any  special  contract  respect- 
ing it.^^ 

becoming  of  age  may  disaffirm  a  con-  minor  avoids  it  ab  initio  and  it  is  not 

tract  made  by  him  with  his  guardian  effective    for    any    purpose.      Rice    v. 

during  such  minority.     Clark  v.  Van  Boyer,   108  Ind.  472,  9  N.  E.  420,  58 

Court,  100  Ind.  113,  50  Am.  774.  Am.  Rep.  S3. 

■■'Pitcher  V.  Laycock,  7  Ind.  398.  '"Blake  v.  Dougla.ss,  27  Ind.  416. 
Minors  may  at  any  time  before  arriv-  '^Harney  v.  Owen,  4  Blackf.  (Ind.) 
ing  at  full  age  avoid  contracts  made  Zn,  30  Am.  Dec.  662.  A  parol  con- 
by  them  and  recover  back  the  consid-  tract  apprenticing  a  child  during  its 
eration.  Indianapolis  &c.  Mfg.  Co.  v.  minority,  which  is  made  by  the  par- 
Wilcox,  59  Ind.  429 ;  Carpenter  v.  Car-  ent  may  be  avoided  by  the  child, 
penter,  45  Ind.  142 ;  House  v.  Alexan-  Tague  v.  Hayward,  25  Ind.  427.  Al- 
der, 105  Ind.  109,  4  N.  E.  891,  55  Am.  though  articles  of  indenture  may  be 
Rep.  189;  Rice  v.  Boyer,  108  Ind.  472,  void  yet  they  may  be  sufficient  to 
9  N.  E.  420,  58  Am.  Rep.  53.  preclude    a   parent   from   holding   the 

™  Beeson   v.    Carlton,    13    Ind.    354;  master    liable    for    the    minor's    serv- 

Price  V.  Jennings,  62  Ind.  Ill;  Frazier  ices.     Kerwin  v.  Wright,  59  Ind.  369. 

V.    Massey,    14    Ind.    382;    Blake    v.  ""Dallas    v.    Hollingsworth,    3    Ind. 

Douglass,  21   Ind.   416.     A   disaffirm-  537;  Van  Pelt  v.  Corwine,  6  Ind.  363; 

ance    of    a    voidable    contract    by    a  overruling  Harney  v.  Owen,  4  Blackf. 
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On  the  question  of  the  ratification  or  disaffirmance  of  his 
contracts  by  an  infant,  it  is  said  in  one  case :  "There  is  a  well 
defined  distinction  between  the  acts  to  be  done  by  the  infant 
on  arriving  at  age,  where  the  contract  is  executory  and  where  it 
is  executed.  Where  the  contract  is  executory,  such  as  a  promise 
to  pay  money,  the  infant  must,  to  render  him  liable  thereon,  on 
arriving  at  full  age,  expressly  ratify  it,  and  expressly  promise  to 
pay  it.  Where  the  act  is  executed,  as  where  a  deed  has  been  made, 
the  infant  must,  on  attaining  full  age,  do  some  act  to  disaffirm  the 
contract.  In  other  words,  where  the  contract  is  executory,  there 
must  be  an  affirmance  to  render  the  contract  valid,  and  where 
it  is  executed,  there  must  be  a  disaffirmance  to  avoid  the  operation 
of  the  deed.  There  seems  to  be  a  difference  between  contracts 
simply  for  the  payment  of  money  or  the  performance  of  any  per- 
sonal duty,  and  those  which  are  connected  with  land,  or  grow 
out  of  an  interest  therein.""^ 

Disaffirmance  does  not  consist  wholly  of  some  act  done,  but 
is  a  matter  of  both  act  and  intention,  and  is  accomplished  where 
the  party,  after  full  age,  and  intending  to  disaffirm,  does  some 
act  of  positive  and  distinct  dissent,  inconsistent  with  the  con- 
tinued validity  of  the  contract  made  during  infancy.'^* 

The  rule  that  infancy  is  a  personal  privilege  and  not  assignable 
so  as  to  vest  the  right  to  disaffirm  in  another  applies  to  those  cases 
where  the  advantage  is  sought  by  one  who  is  but  a  privy  in  estate. 
A  privy  in  blood  may  avail  himself  of  the  right."^ 

§  579.  Disaffirmance  by  subsequent  deed,  without  entry. — 
The  rule  is  thus  stated  :  "If  any  act  of  disaffirmance  is  necessary 

(Ind.)  337,  30  Am.  Dec.  662.     Where  services  he  may  disafifirm  such  agree- 

a  minor  has  performed  services   un-  ment  and  sue  to  recover  for  his  serv- 

der   invaUd  articles   of   apprenticeship  ices.      Indianapolis    &c.    Mfg.    Co.    v. 

such    minor    maj'    recover    the    value  Wilcox,   59  Ind.  429. 

of  his  services  rendered  under  them.  "^  Law   v.   Long,   41    Ind.   586 ;    Bar- 

Hunsucker   v.    Elmore,    54    Ind.    209;  naby  v.  Barnaby,  1  Pick.  (Mass.)  221. 

Kerwin  v.  Myers,  71  Ind.  359;  Tague.  **  Shroyer  v.  Pittenger,  31  Ind.  App. 

V.   Hayward,  25   Ind.  427.     And  if  a  158,  67  N.  E.  475. 

minor    agrees    to    receive    certain    ar-  ^^  Gillenwaters  v.  Campbell,  142  Ind. 

tides  of  property  in  payment  for  his  529,  41   N.   E.   1041. 
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to  enable  an  infant,  after  attaining  his  majority,  to  avoid  his 
conveyance  made  while  a  minor,  it  is  now  well  settled  that  the 
execution  of  a  second  deed,  which  is  inconsistent  with  the  former 
deed  is  itself  a  disaffiiTnance  of  the  former  deed,  although  the 
infant  has  not  previously  manifested  any  intention  to  avoid  it 
and  had  made  no  entry  upon  the  premises  conveyed.  The  old 
rule  requiring  such  enti^  before  the  infant  could  make  another 
conveyance  has  long  since  been  done  away  with."*'*' 

But  while  such  second  deed,  without  entry,  operates  as  a  dis- 
affinnance  of  the  first  deed  made  during  the  grantor's  minority, 
it  is  void  as  to  the  third  persons  in  adverse  possession  of  the  prem- 
ises conveyed.  It  is  good  though  as  between  the  parties  and  all 
others  except  the  persons  in  adverse  possession. ^^ 

To  make  such  deed  valid  to  convey  title,  where  the  lands  con- 
veyed are  in  the  adverse  possession  of  some  one  else,  whether 
under  a  former  deed  from  such  minor,  or  otherwise,  the  minor 
must,  when  he  arrives  at  full  age,  first  obtain,  by  entiy  or  other 
proper  proceedings,  possession  of  such  lands.  His  second  deed 
will  then  be  effectual  to  put  the  grantee  in  possession.  And  while 
such  deed  is  void  as  to  third  persons  in  adverse  possession,  it 
nevertheless  is  sufficient  to  authorize  the  grantee  therein  to  prose- 
cute a  suit  in  the  name  of  the  grantor  for  the  recovery  of  the  land 
conveyed  for  the  benefit  of  such  grantee."^ 

An  infant  who  has  conveyed  his  land  may  disaffirm  such  con- 
veyance on  attaining  his  majority.  He  may  revoke  his  deed  made 
during  minority  by  conveying  the  same  land,  when  he  arrives  at 
age,  to  another  person,  and  it  is  not  necessary  for  him  to  return 
the  purchase-money  to  make  such  disaffirmance  effectual;  and 
such  deed  and  disaffinnance  can  be  done  without  prior  entry  upon 
the  premises. "" 

§  580.  Disaffirmance  before  suit. — While  there  are  many 
cases  which  hold  that  an  infant  is  not  required,  on  arriving  at 

"M  Parsons  on  Contracts.  328.  ""Pitcher   v.  Laycock,   7    Ind.    398; 

"Riggs  V.  Fisk,  64  Ind.  100;  Steeple  Riggs  v.   Fisk,  64  Ind.   100;  Miles  v. 

V.  Downing,  60  Ind.  478.  Lingerman,  24  Ind.  385. 
"Riggs  V.  Fisk,  64  Ind.  100. 
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age,  to  disaffirm  his  deed  before  bringing  his  action,  the  rule  in 
Indiana  appears  to  be  the  other  way,  and  requires  a  disaffirmance 
of  the  deed  prior  to  bringing  an  action. 

In  one  case  the  court  says :  "We  are  satisfied,  from  a  very  care- 
ful and  thorough  examination  of  the  text  books  and  adjudged 
cases  that  the  very  decided  weight  of  authority  requires  that  there 
must  be  a  disaffirmance  of  the  deed  before  the  action  is  brought, 
and,  in  our  opinion,  this  view  is  supported  by  reason  and  required 
by  pubHc  policy. "'° 

The  reason  for  the  rule  requiring  a  disaffirmance  of  a  contract 
is  for  the  avoidance  of  litigation,  and  to  enable  the  parties,  if 
possible,  to  correct  the  evils  without  suit  and  costs. ^^ 

The  disaffirmance  by  an  infant  of  a  voidable  contract  avoids 
it  from  the  beginning  and  renders  such  contract  ineffectual  for 
any  purpose. '^^ 

The  statute  of  limitation  runs  from  the  time  of  disaffirmance, 
as  it  is  the  disaffirmance  which  avoids  the  deed  and  not  the  bring- 
ing of  the  action,  and  the  right  must  be  exercised  before  the  stat- 
ute of  limitation  has  become  a  bar  to  an  action  to  recover  the 
land.^^ 

There  are  several  well  recognized  modes  of  disaffirming  a 
voidable  deed.  The  disaffirmance  may  be  by  entry  upon  the  land, 
by  a  written  notice  of  disaffirmance,  by  a  subsequent  conveyance, 
or  by  any  other  equally  emphatic  act,  declaratory  of  an  intention 
to  disaffirm."* 

An  infant's  conveyance  of  lands,  not  being  void,  but  merely 
voidable  cannot  be  avoided  or  disaffirmed  because  of  nonage 
only,  until  the  infant  reaches  majority;  and  no  right  of  action 
because  of  infancy  at  the  time  of  the  conveyance,  so  far  as  lands 
conveyed  are  concerned,  exists  until  the  conveyance  has  been 

"  Law  V.  Long,  41  Ind.  586.  ''  Sims  v.  Bardoner,  86  Ind.  87,  44 

"  McClanahan  v.  Williams,  136  Ind.  Am.    Rep.    263n ;    Shroyer    v.    Pitten- 

30,  35  N.  E.  897;   Ashmead  v.   Rey-  ger,  31  Ind.  App.  158,  67  N.  E.  475. 

nolds,    127    Ind.    441,    26    N.    E.    80;  '*Long   v.    Williams,    74   Ind.    115; 

Lange  v.  Dammier,   119  Ind.  567,  21  McCarty  v.   Woodstock  Iron   Co.,  92 

N.   E.   749.  Ala.  463,  8  So.  417,  12  L.  R.  A.  136n ; 

"Rice  V.  Boyer,  108  Ind.  472,  9  N.  Craig  v.  Van  Bibber,  100  Mo.  584,  13 

E.  420,  58  Am.   Rep.  53.  S.  W.  906,   18  Am.  St.  569n. 
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avoided  or  disaffirmed.  While  a  conveyance  of  the  same  land  to 
some  one  else  after  arriving  at  majority,  and  in  disregard  of  tne 
other  deed,  is  a  disaffirmance  of  the  deed  made  during  infancy, 
yet  the  doctrine  that  the  act  of  disaffirmance  must  be  by  an  in-^ 
strument  of  equal  solemnity  with  the  instrument  sought  to  be 
avoided  no  longer  obtains.  Nor  must  the  act  of  disaffirmance 
necessarily  be  in  writing.'^ 

§  581.  The  right  of  ratification. — The  right  of  disaffirm- 
ance also  implies  the  right  of  ratification.  And  a  ratification 
made  by  a  person  of  sound  mind  on  arriving  at  his  majority  will 
be  held  valid,  if  untainted  by  fraud  or  other  undue  influence, 
though  the  party  making  it  was  not  at  the  time  aware  that  it 
bound  him  in  law.  If.  however,  the  ignorance  of  the  party  ratify- 
ing be  in  any  way  induced  by  the  other  side,  then  the  ratification 
will  not  be  regarded  as  operative.'''  Or,  as  is  more  fully  stated  by 
an  eminent  law-writer :  "The  promises  of  an  infant  for  the  future 
payment  of  money,  and  all  his  executory  contracts  which  are 
voidable,  can  be  ratified  only  by  a  new  promise  to  pay,  or  such 
express  acts  as  will  be  equivalent  to  a  new  contract.  The  most 
that  can  be  said  of  the  original  contract  made  during  infancy, 
is  that  it  is  a  valid  consideration,  and  will  afford  aliment  upon 
which  to  predicate  a  binding  undertaking  of  the  minor  after  he 
attains  to  full  age.  The  original  contract  not  being  binding  on 
the  infant,  the  new  promise  must  possess  all  the  ingredients  of 
a  complete  agreement.  Anything  short  of  this  will  fail  to  make 
the  infant  liable  on  the  demand.     So  stringent  is  this  doctrine, 

■"  Shroyer  v.  Pittenger,  31  Ind.  App.  94  Ind.  67.     The  retention  by  an  in- 

158,  67  N.  E.  475.  fant  for  a  considerable  period  of  time, 

"  Wharton  on  Contracts,  §  57 ;  after  arriving  at  age,  of  property  ac- 
Clark  V.  Van  Court,  100  Ind.  113,  50  quired  by  virtue  of  a  contract  made 
Am.  Rep.  774.  To  make  voidable  during  minority,  may  amount  to  a 
contract  of  an  infant  binding  upon  ratification  of  the  contract.  McClure 
him,  he  must  expressly  ratify  it  after  v.  McClure,  74  Ind.  108.  fut  where 
he  obtains  full  age,  and  a  ratification  he  has  tried  to  rescind,  the  mere  re- 
will  not  be  inferred  from  a  mere  ac-  tention  of  tlic  property  will  not  be  a 
knowledgment  of  the  debt.  Conklin  ratification  of  the  contract.  House 
V.  Ogborn,  7  Ind.  553;  Fetrow  v.  v.  Alexander,  105  Ind.  109,  4  N.  E. 
Wiseman,  40  Ind.  148;  Loscy  v.  Bond,  891,  105  Am.  Rep.  189. 
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that  a  full  acknowledgment  or  promise  to  pay  a  part,  or  even 
actual  payment  of  a  part,  will  not  render  the  infant  liable  to  pay 
the  whole  debt.  This  view  is  sustained  by  all  the  most  approved 
authorities  of  the  present  day.  As  no  agreement  is  complete  until 
the  minds  of  the  parties  meet,  it  follows  that  the  new  promise,  to 
be  binding  on  the  infant,  must  be  made  to  the  creditor  in  person, 
or  to  his  agent.  The  new  promise  of  an  infant  must  be  voluntary, 
free,  and  with  full  knowledge,  that  otherwise  he  would  not  be 
liable."" 

§  582.  Restoring  the  consideration. — It  is  said  an  infant  is 
not  bound,  as  a  condition  precedent  to  the  avoidance  of  his  con- 
veyance on  attaining  his  majority,  to  restore  the  consideration, 
received  for  the  property  conveyed  or  transferred,  provided  the 
consideration  has  been  wasted  or  lost  during  minority  or  has 
become  absorbed  in  other  property.'® 

It  is  said :  "The  true  rule  seems  to  be,  where  the  specific  prop- 
erty received  as  a  consideration,  whatever  it  be,  exists  and  re- 
mains in  the  hands  of  the  infant  at  the  time  of  disaffirmance,  and 
is  capable  of  return,  the  latter  is  bound  to  give  it  up.  If,  after  ar- 
riving at  age,  he  disposes  of  the  property  received,  or  asserts  title 
to  it  as  his  own,  he  thereby  confirms  the  contract,  and  cannot 
recover  that  which  he  conveyed." 

An  infant,  after  attaining  majority,  cannot  disaffirm,  so  far  as 
avoiding  his  own  deed,  and  yet  affirm  by  holding  on  to  the  specific 
consideration  received,  then  remaining  in  his  possession,  and 
capable  of  restoration.  He  becomes  the  trustee  for  the  other 
party,  so  far  as  the  specific  property  is  concerned,  and  he  must 
respect  his  right  of  reclamation.     The  authorities  all  concur  in 

"  Tyler,    Infancy   and   Coverture,    §  arriving  of  age  conveys  the  same  sub- 

46.    A  pleading,  setting  forth  in  gen-  ject  to  the  mortgage,  this  is  an  affirm- 

eral  terms   that  after  arrival   at   age  ance    of    such    mortgage.      Losey    v. 

a  minor  ratified  a  contract  made  dur-  Bond,  94  Ind.  67;  Buchanan  v.  Hub- 

ing   minority,    is    not    subject   to    de-  bard,  119  Ind.  187,  21  N.  E.  538. 

murrer  for  want  of  facts.     Voiles  v.  '*  Mustard   v.    Wohlford,    15    Gratt. 

Beard,  58  Ind.  510.     If  a  minor  exe-  (Va.)   329,  !(>  Am.  Dec.  209. 
cutes  a  mortgage  on  land,  and  after 


5 — Pro.  Law. 
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holding  that,  if  one  who  has  conveyed  property  during  infancy 
is  shown  to  have  had  possession  of  the  consideration  received  in 
specie,  upon  arriving  at  age,  and  if  it  appears  that  he  thereafter 
disposed  of  it,  so  that  it  cannot  be  restored,  or  if  he  refuses,  upon 
request,  to  surrender  it,  such  conduct  may  amount  to  a  confirma- 
tion or  ratification  of  the  conveyance,  and  defeat  the  recovery  of 
the  property  conveyed.  Having  the  consideration  at  the  time  of 
reaching  his  majority,  if  he  thereafter  puts  it  out  of  his  power  to 
restore  it,  he  wih  not  be  permitted  to  avoid  his  conveyance."'^ 

If  an  infant  wife  and  her  husband  who  is  of  full  age,  convey 
her  land,  she  cannot  disaffirm  the  deed  without  returning  the  con- 
sideration received.®*' 

There  is  a  statute  which  provides  that  in  all  sales  of  real  estate 
by  an  infant  such  infant  shall  not  be  permitted  to  disaffirm  said 
sale  without  first  restoring  to  the  person  owning  the  property  sold 
the  consideration  received  in  said  sale,  if  said  infant  falsely  rep- 
resented himself  or  herself  to  said  purchaser  to  be  over  the  age 
of  twenty-one  years,  and  the  party  buying  acted  in  good  faith, 
and  relied  upon  said  representation  in  such  sale,  and  had  good 
cause  to  believe  said  infant  of  full  age.®^ 

It  has  been  held  that  the  provisions  of  this  statute  apply  to 
mortgages  of  his  real  estate  made  by  an  infant  as  well  as  to  his 
deeds  of  conveyance.®^ 

§  583.  Effect  of  false  representation  as  to  age. — A  minor's 
false  representation  that  he  is  of  full  age  does  not  make  his  con- 
tract valid,  nor  estop  him  from  avoiding  such  contract;  and  while 
he  may  not  be  held  liable  upon  the  contract,  the  better  rule  seems 
to  be  that  he  would  be  liable  in  tort  for  any  actual  loss  resulting 
from  the  false  and  fraudulent  representations  as  to  his  age.  On 
this  proposition  our  Supreme  Court  says :  "It  is  laid  down  as  a 
general  rule  by  all  the  text-writers,  that  infants  are  liable  for 
their  torts,  but  many  of  these  writers,  when  they  come  to  consider 

'"Buchanan    v.    Hubbard,    119    Ind.  ^Burns'  R.  S.  1908,  §  3980. 

187,  21  N.  E.  538.  ''United    States    Sav.    &c.    Co.    v. 

^Burns'  R.   S.   1908.   §  3979;  Blair  Harris,  142  Ind.  226,  40  N.  E.  1072; 

V.    Whittaker.    31    Ind.    App.    664,   69  41  N.  E.  451. 
N.   E.    182. 
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such  a  question  as  we  have  here,  are  sorely  perplexed  by  the 
early  English  decisions,  and,  by  subtle  refinement,  attempt  to 
discriminate  between  pure  torts  and  torts  connected  with  con- 
tracts, and  to  create  an  artificial  class  of  actions.  Their  rea- 
soning is  not  satisfactory.  Aside  from  mere  personal  torts, 
it  is  scarcely  possible  to  conceive  a  tort  not  in  some  way 
connected  with  a  contract,  and  yet  all  the  authorities  agree  that 
the  liability  of  infants  is  not  confined  to  mere  personal  torts. 
There  is  a  connection  between  a  contract  and  a  tort  in  every  case 
of  bailment,  of  the  bargain  and  sale  of  personal  property,  and 
of  the  purchase  and  sale  of  real  estate ;  and  if  an  infant  is  not 
responsible  for  his  fraudulent  representations  of  his  age  in  con- 
nection with  such  transactions,  there  is  not  within  the  whole 
range  of  business  transactions  any  case  in  which  he  could  be  made 
liable  for  his  fraud.  There  are  many  cases,  far  too  numerous  for 
citation,  where  there  is  some  connection  between  the  contract  and 
the  tort,  and  yet  it  is  unhesitatingly  held  that  the  infant  is  liable 
for  his  tort.  The  cases  certainly  do  agree;  it  is,  indeed,  difficult, 
if  not  impossible,  to  perceive  how  it  could  be  otherwise  that, 
although  there  may  be  some  connection  between  the  contract  and 
the  wrong,  the  infant  may  be  liable  for  his  tort.  It  seems  to  us 
that  the  only  logical  and  defensible  conclusion  is  that  he  is  liable, 
to  the  extent  of  the  loss  actually  sustained,  for  his  tort,  where  a 
recover}^  can  be  had  without  giving  efifect  to  his  contract.  The 
test,  and  the  only  satisfactory  test,  is  supplied  by  the  answer 
to  the  question :  Can  the  infant  be  held  liable  without  directly  or 
indirectly  enforcing  his  promise?  There  is  no  enforcement  of  a 
promise  where  an  infant  who  has  been  guilty  of  a  positive  fraud 
is  made  to  answer  for  the  actual  loss  his  wrong  has  caused  to  one 
who  has  dealt  with  him  in  good  faith  and  has  exercised  due  dili- 
gence. Xor  does  such  a  rule  open  the  way  for  a  designing  man 
to  take  advantage  of  an  infant,  for  it  holds  him  to  the  exercise 
of  good  faith  and  reasonable  diligence,  and  does  not  enable  him  to 
make  any  profit  out  of  the  transaction  with  the  infant,  because  it 
allows  him  compensation  only  for  the  actual  loss  sustained."*^ 

®  Rice  V.  Boyer,  108  Ind.  472,  9  N.     resentation  as  to  his  age  made  by  an 
E.  420,  58  Am.  Rep.  53.    A  false  rep-     infant  at  the   time   of   his  making   a 
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It  is  further  said  that  this  rule  "will  not  apply  to  an  executory 
contract  which  an  infant  refuses  to  perform,  for,  in  such  a  case, 
the  action  would  be  on  the  promise,  and  the  only  recovery  that 
could  be  had  would  be  for  the  breach  of  contract,  and  the  terms 
of  our  rule  forbid  such  a  result,  but  it  will  apply  where  an  infant, 
on  the  faith  of  his  false  and  fraudulent  representation,  obtains 
property  from  another  and  then  repudiates  his  contract.  Any  other 
rule  would  in  many  cases,  suffer  a  person  guilty  of  positive  fraud 
to  escape  loss,  although  his  fraud  had  enabled  him  to  secure  and 
make  way  with  the  property  of  one  who  had  trusted  in  good  faith 
to  his  representation,  and  had  exercised  due  care  and  diligence. 
We  are  imwilling  to  sanction  any  rule  which  will  enable  an  infant 
who  has  obtained  the  property  of  another  by  falsely  and  fraudu- 
lently representing  himself  of  full  age  to  enjoy  the  fruits  of  his 
fraud,  either  by  keeping  the  property  himself  or  selling  it  to  an- 
other, and  when  asked  to  pay  its  just  and  reasonable  value  success- 
fully plead  his  infancy.  Such  a  rule  would  make  the  defense  of 
infancy  both  a  shield  and  a  sword,  and  this  is  a  result  which  the 
principles  of  justice  forbid,  for  they  require  that  it  should  be 
merely  a  shield  of  defense."** 

An  infant  cannot  be  estopped  from  asserting  his  true  age,  nor 
from  avoiding  his  contract  by  pleading  his  disability.  This  doc- 
trine rests  upon  the  principle  that  a  disability  cannot  be  removed 
by  a  representation.*^ 

If  an  infant  procures  an  agreement  to  be  made  through  false 
and  fraudulent  representations  that  he  is  of  age,  a  court  of  equity 
will  enforce  his  liability  as  though  he  were  an  adult.*"  But  compen- 
sation for  actual  loss  sustained  is  all  that  is  allowed.    If  he  obtains 

contract  may  constitute  a  cause  of  ac-  Reed,   US  Ind.   148,   17  N.  E.  265,  7 

tion  for  a  tort.    Carpenter  v.  Carpen-  Am.  St.  418;  Pittsburgh  &c.  R.  Co.  v. 

ter,  45  Ind.  142.     Minors  are  person-  Adams,  105  Ind.  151,  5  N.  E.  187. 

ally  liable  for  injuries  committed  by  ™  Carpenter    v.    Carpenter,    45    Ind. 

them  on  the  person  of  another.    Pe-  142;   Price  v.  Jennings,  62  Ind.   Ill; 

terson  v.  Haffner,  59  Ind.  130,  26  Am.  Rice  v.  Boyer,  108  Ind.  472,  9  N.  E. 

Rep.  81n.  420,  58  Am.  Rep.  53;  Alvey  v.  Reed, 

"Rice  V.  Boyer,  108  Ind.  472,  9  N.  115  Ind.  148,  17  N.  E.  265,  7  Am.  St. 

E.   420,   58   Am.    Rep.    53;    Carpenter  418. 

V.   Carpenter,  45   Ind.    142;   Alvey  v.  '*2  Pomeroy  on  Equity,  §  945. 
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property  by  falsely  representing  himself  to  be  of  full  age  an  action 
in  tort  will  lie  against  him  either  to  recover  the  property  or  dam- 
ages.*^ 

§  584.  Rights  of  foreign  guardians. — It  is  provided  by  stat- 
ute that :  Where  any  minor  or  other  person  shall  be  under  guar- 
dianship without  this  state,  the  foreign  guardian  may  file  an  au- 
thenticated copy  of  his  or  her  appointment  in  the  office  of  the  clerk 
of  the  circuit  court  of  the  county  in  which  there  may  be  personal 
estate  or  assets  of  his  or  her  ward,  after  which  he  or  she  may  pro- 
ceed to  take  possession  of  said  personal  property  or  assets,  and 
may  sue  for  and  recover  possession  thereof  in  the  circuit  courts 
of  this  state,  and  execute  all  proper  and  necessary  receipts.^'' 

And  when  it  shall  appear  to  the  courts  of  this  state  that  such 
foreign  guardian  is  bound  in  sufficient  sureties  in  the  state  or 
country  where  he  or  she  is  appointed  to  account  for  the  proceeds 
of  such  personal  property  or  assets,  and  an  authenticated  copy  of 


*'  Eckstein  v.  Franks,  1  Daly  ( N. 
Y.)  334.  For  a  full  discussion  of  the 
liability  of  infant  for  tort  in  such  case, 
see  note  to  Lowery  v.  Cate,  57  L.  R. 
A.  673.  In  Commander  v.  Brazile,  9  L. 
R.  A.  (N.  S.)  on  page  1118,  the  court 
says:  "Perhaps  there  is  no  subject 
in  the  law  that  has  received  more 
elaborate  discussion,  or  wherein  there 
is  more  hopeless  conflict  of  author- 
ity, than  the  subject  now  presented 
for  decision  by  this  court.  It  may 
be  stated  that  the  great  weight  of 
earlier  authorities  on  this  subject 
hold  that  a  minor  cannot  be  held 
liable  on  his  contract,  but  the  tend- 
ency of  all  modern  text-books  and 
decisions  is  in  favor  of  holding  a 
minor  responsible  under  his  contract, 
where  he  deliberately  makes  a  false 
representation  as  to  his  age,  and  in 
this  way  induces  another  to  contract 
with  him,  and  accept  the  benefit  of  the 
contract.  Whatever  may  be  the 
weight  of  earlier  authorities   on  this 


subject,  common  justice  outweighs 
the  unsatisfactory  distinctions  at- 
tempted to  be  set  up  as  reason  why  a 
minor  should  not  be  held  liable  under 
these  circumstances."  An  infant  re- 
scinding a  purchase  of  a  bicycle  and 
claiming  the  return  of  the  installments 
paid  upon  it,  must  account  for  the 
use  of  the  wheel  and  its  deterioria- 
tion  in  value  while  in  his  possession. 
Rice  V.  Butler,  160  N.  Y.  578,  55  N. 
E.  275,  12>  Am.  St.  703,  47  L.  R.  A. 
303n.  In  Fitts  v.  Hall,  9  N.  H.  441, 
it  was  decided  that  an  infant  was  lia- 
ble for  deceit  in  falsely  representing 
himself  to  be  of  age,  and  thereby  in- 
ducing the  plaintiff  to  sell  him  goods 
on  credit,  and  afterward  avoiding  his 
promise  by  pleading  infanc}'.  As 
bearing  further  on  this  subject  see 
note  to  Craig  v.  Van  Bebber,  18  Am. 
St.,  on  pages  633  and  720.  Also  note 
to  Humphrey  v.  Douglass,  Z2)  Am. 
Dec.  180. 

^  Burns'  R.  S.  1908,  §  3091. 
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such  bond  shall  be  filed  in  such  court,  no  further  bond  shall  be  re- 
quired ;  otherwise,  he  or  she  shall  give  bond  as  in  case  of  guardian 
appointed  in  this  state.-'' 

Where,  under  these  statutes,  a  foreign  guardian  sues  to  recover 
personal  estate  of  his  ward  located  in  this  state,  the  proper  practice 
would  be  for  his  complaint  to  show  that  he  has  complied  with  the 
statutes  of  this  state  by  filing  an  authenticated  copy  of  his  appoint- 
ment and  bond.^" 

As  has  been  elsewhere  shown,  the  domicil  of  the  parents  at 
their  death  is  the  domicil  of  their  infant  children  and  such  chil- 
dren cannot,  during  infancy,  change  such  domicil  of  their  own 
volition;  and  the  personal  property  belonging  to  such  parents  at 
their  death,  which  would  descend  from  them  to  such  infant  chil- 
dren, is  distributed  according  to  the  law  of  the  place  of  the  domicil 
of  such  parents,  no  matter  where  such  property  may  be  situated.''^ 

So  where  the  proper  domicil  of  infants  is  in  a  foreign  state  or 
country  and  a  guardian  is  appointed  for  the  persons  and  estates  of 
such  infants  in  such  foreign  state  or  country,  such  foreign  guar- 
dian is  entitled  to  the  personal  estate  of  such  wards  located  in  any 
foreign  jurisdiction  as  well  as  to  the  custody  of  their  persons ;''" 
and  by  a  compliance  with  these  statutes  he  will  be  competent  to 
receive  the  estate  and  the  custody  of  such  wards,  located  or  dom- 
iciled in  this  state,  and  may  remove  both  to  the  state  where  he 
received  his  appointment. 

Letters  of  guardianship  by  the  common  law  are  local  to  the 
jurisdiction  in  which  they  are  granted,  and  a  foreign  guardian  ap- 
pointed from  the  domicil  of  the  infant  cannot,  by  virtue  of  his  let- 
ters granted  him  l)y  a  foreign  jurisdiction,  claim  as  a  legal  right 
to  recover  money  belonging  to  his  ward  in  the  hands  of  a  guardian 

*"  Burns'  R.  S.  1908,  §  3092.  ing  in  another  state  has  no  right  to 

""Shook  V.  State,  53  Ind.  403;  Wade  demand    moneys    in    the    hands    of    a 

V.  Fite,  5  Blackf.    (Ind.)   212.  guardian  in  this   state,  but  the  court 

"  Ante,  §  546.  may  direct  the  local  guardian  to  pay 

"Warren    v.    Hofcr,    13    Ind.    167;  the    money    to   the    foreign   guardian. 

Hiestand   v.    Kuns,   8   Blackf.    (Ind.)  Earl  v.  Dresser,  30  Ind.   11,  95  Am. 

345,   46   Am.    Dec.   481;    McClerry   v.  Dec.  66Dn;   Marts  v.   Brown,  56  Ind. 

Matson,  2  Ind.  79.     A  guardian  rcsid-  386. 
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of  such  ward's  estate  resident  in  this  state.  But  the  proper  court 
by  virtue  of  its  chancery  power  may,  on  proper  showing,  order 
such  funds  to  be  transmitted  or  paid  over  to  such  foreign  guar- 
dian. The  exercise  of  this  power,  however,  is  addressed  to  the 
sound  judicial  discretion  of  the  court,  to  be  determined  upon  prin- 
ciples of  comity,  equity  and  justice;  and  the  court  should  grant 
the  order  in  such  case  where  it  appears  for  the  best  interest  of  the 
ward,  and  violates  no  principle  of  public  policy  and  does  not  injure 
or  impair  the  legal  rights  of  any  of  the  citizens  of  this  state. ^" 

The  ward  in  a  foreign  jurisdiction  has  no  right  of  his  own  voli- 
tion to  change  his  domicil,  and  cannot  by  running  away  from  his 
guardian  in  a  foreign  state,  effect  any  change  of  his  domicil.''* 

§  585.  Guardian  must  report. — It  is  provided  by  statute 
that  a  guardian  shall  "render,  on  oath,  to  the  proper  court,  an  ac- 
count of  his  receipts  and  expenditures  as  such  guardian,  verified 
by  vouchers  or  proof,  at  least  once  in  every  two  years ;  and  failing 
so  to  do,  he  shall  receive  no  allowance  for  services,  and  be  liable 
to  his  said  ward,  on  his  bond,  for  ten  per  cent,  in  damages  on  the 
whole  amount  of  estate,  both  real  and  personal,  in  his  hands  be- 
longing to  such  ward."''^ 

In  rendering  such  report  it  is  his  duty  to  exercise  the  utmost 
good  faith.  He  must  not  conceal  any  material  fact,  nor  untruth- 
fully represent  any  matter  to  the  court,  but  should  make  a  full 
disclosure  of  all  his  transactions  in  such  guardianship.^^' 

The  intention  and  purpose  of  this  clause  of  the  statute  is  to  re- 
quire guardians  having  charge  of  the  estates  of  minors  to  furnish, 
in  permanent  and  reliable  form,  from  time  to  time,  statements  of 
the  condition  of  the  estates  entrusted  to  their  management,  for  the 
information  of  the  proper  court  and  the  protection  of  the  wards. 
The  duty  imposed  is  a  reasonable  one,  which  the  guardian  should 

''Earl    V.    Dresser,    30    Ind.    11,    95  ter  v.  Favorite,  107  Ind.  291,  4  N.  E. 

Am.  Dec.  660n;   Marts  v.  Brown,  56  880,  57  Am.  Rep.  106n.     If  a  guard- 

Ind.  386.  ian  fails  to  render  an  account  of  his 

'^Grimes    v.    Butsch,    142    Ind.    113,  trust  every  two  years  he  becomes  Ha- 

41   N.   E.  328.  ble  to  ten  per  cent,  damages  on  the 

"  Burns'  R.  S.  1908,  §  3068,  CI.  3.  whole    amount    of    the    estate    in    his 

*"  Asher  v.  State,  88  Ind.  215 ;  Slau-  hands.     Eiceman  v.  State,  75  Ind.  46. 
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willingly  and  faithfully  discharge,  and  one  which  he  cannot  fail 
to  perform  except  through  considerable  indifference  to  the  inter- 
ests of  those  whose  estates  he  has  undertaken  to  manage  and  pre- 
serve. If  he  neglects  this  duty,  voluntarily  assumed,  he  should 
bear  without  complaint  the  burden  imposed  by  the  statute.^''* 

Where  one  is  acting  as  guardian  for  several  wards  who  have  an 
estate  in  common,  it  is  his  duty  to  keep  a  separate  account  with 
each  ward,  and  make  his  reports  accordingly.^^^ 

There  are  constructive  as  well  as  actual  guardians ;  and  an  in- 
fant has  the  right  to  consider  any  person  who  may  enter  upon  his 
land,  and  receive  the  profits  thereof,  as  his  guardian,  and  may 
compel  him  to  account  for  such  profits  in  a  court  of  equity.^'' 

A  guardian,  in  his  accounts,  may  be  allowed  credit  for  small 
sums  of  money  advanced  to  his  ward  for  personal  expenses,  which 
are  usually  called  "pin  money."  A  guardian  has  the  same  right  to 
judge  as  to  what  are  necessaries,  considering  the  estate  and  social 
position  of  the  ward,  that  a  parent  has  for  his  own  child.^ 

Such  current  reports,  however,  are  not  conclusive,  either  for 
or  against  a  guardian,  but  are  to  be  regarded  as  only  prima  facie 
correct.  Any  frauds  or  mistakes  in  them  may  be  corrected  at  any 
time  before  final  settlement.^ 

The  account  should  include  only  such  matters  as  constitute 
transactions  between  the  guardian  and  the  estate  of  the  ward,  and 
the  guardian  should  charge  himself  not  only  with  all  the  estate 
set  forth  in  his  inventory,  but  with  all  the  property  which  comes 
into  his  hands  during  the  course  of  the  guardianship,  including 

'"Eiceman    v.    State,    75    Ind.    46;  "'Wood  v.  Black,  84  Ind.  279. 

Baldridge  v.  State,  69  Ind.  166.     Par-  *«  Hiestand  v.  Kuns,  8  Blackf.  (Ind.) 

tial   accounts  made  by  guardians  are  345;  46  Am.  Dec.  481, -Crimes  v.  Wil- 

not    subject    to    collateral    attack    in  son,  4  Blackf.  (Ind.)^p. 

other  courts.     Candy  v.  Hanmore,  76  ^  Karney  v.  Vale,  56  Ind.  542. 

Ind.  125.     Such  reports  must  be  first  "State     v.     Roche,    94     Ind.     372; 

approved   before  they   are  competent  Bescher  v.   State,  63  Ind.  302;   State 

as  evidence.     Beedle  v.  State,  62  Ind.  v.  Wilson,  51  Ind.  96;  State  v.  Wheel- 

26.    After  their  approval  by  the  court  er,  127  Ind.  451,  26  N.  E.  552,  1008; 

such    reports   are    regarded   as   prima  Naugle  v.  State,  101  Ind.  284. 
facie  correct.    Glidewell  v.  Snyder,  72 
Ind.  528. 
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interest  on  the  funds  and  profits  from  any  investments,  as  well 
as  the  rents  and  profits  arising  from  the  real  estate.  He  should 
not  only  be  charged  with  what  funds  and  property  have  actually 
come  to  his  hands,  but  also  with  that  which  he  should  have  re- 
ceived but  which  was  lost  by  his  failure  to  exercise  a  proper  de- 
gree of  diligence.  It  is  the  duty  of  a  guardian  to  keep  the"  funds 
in  his  hands  profitably  invested  and  if  he  neglects  to  do  so  he 
should  be  charged  with  legal  interest,  and  such  other  profits  as  it 
can  be  shown  were  lost  through  his  negligence.  His  account  with 
the  ward's  estate  should  be  kept  on  a  cash  basis. 

The  report  when  filed  should  contain  a  complete  and  orderly 
statement  of  all  the  receipts  and  expenditures  of  the  guardian, 
and  in  addition  it  would  be  well  to  set  out  a  full  itemized  list  of 
the  investments  showing  clearly  how  the  fund  is  invested.  With 
the  account  should  be  filed  vouchers  for  each  item  of  expenditure. 
In  such  account  the  guardian  is  entitled  to  credit  for  whatever 
expenditure  he  has  made  which  was  necessary  and  proper  in  the 
discharge  of  his  duty. 

It  is  the  duty  of  a  guardian  to  take  proper  care  of  his  ward, 
and  if  the  ward  has  no  home  or  parents  and  is  in  the  custody  of 
the  guardian,  to  furnish  a  suitable  home,  board  and  clothing  and 
other  necessaries,  and  the  reasonable  value  of  such  supplies  is  a 
proper  charge  against  the  ward's  estate  for  which  the  guardian  is 
entitled  to  take  credit  in  his  account.' 

The  approval  by  the  court  of  the  various  reports  filed  by  a 
guardian  in  current  settlement  of  the  estate  is  ex  parte  usually 
and  only  determines  that  such  reports  are  prima  facie  correct.  As 
a  rule  the  whole  matter  is  within  the  control  of  the  court  until 
final  settlement  of  the  guardianship,  and  any  orders  made  as  to 
current  reports  may  be  corrected  or  modified  before  final  settle- 
ment or  discharge  of  the  guardian,  if  the  requirements  of  justice 
demand  it.* 

Such  partial  settlements,  however,  when  approved  by  the  court 

-ISIiller  V.  Hart,  135  Ind.  201,  34  *  Indiana  Trust  Co.  v.  Griffith,  — 
N.  E.  1003 ;  Taylor  v.  Taylor,  43  Ind  Ind.  — ,  95  N.  E.  573 ;  State  v.  Peck- 
App.  367,  87  X.  E.  25.  ham,    136  Ind.   198,  36  X.  E.  28. 
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cannot  be  attacked  collaterally,  but  are  binding  as  to  all  matters 
properly  embraced  therein  and  adjudicated  until  set  aside,  cor- 
rected or  modified  in  some  direct  proceeding  brought  for  that 
purpose.^ 

But  when  exceptions  are  filed  to  a  final  report  they  bring  up 
for  review  all  previous  reports  made  by  the  guardian.®  The  whole 
guardianship  remains  in  fieri  until  the  final  settlement." 

§  586.  The  final  settlement. — By  statute  it  is  made  a  guard- 
ian's duty,  at  the  expiration  of  his  trust,  to  fully  account  for,  and 
pay  over  to  the  proper  person,  all  of  his  ward's  estate  which  re- 
mains in  his  hands.^  Such  trust  may  be  brought  to  an  end  by  the 
arrival  of  the  ward  at  full  and  legal  age,  by  the  death  of  the  ward, 
or  if  a  female,  by  her  marriage  to  a  husband  of  full  age;  by  the 
death,  resignation,  or  removal  from  the  trust,  of  the  guardian. 

A  minor  attains  the  legal  age  of  twenty-one  years  on  the  day 
preceding  the  twenty-first  anniversary  of  his  birth. ^ 

And  when  a  minor  who  is  under  guardianship  arrives  at  law- 
ful age,  the  guardian's  trust  expires  by  limitation  of  law,  and 
under  this  clause  of  the  statute  it  becomes  his  duty  to  at  once 
fully  account  for  and  pay  over  to  such  ward  all  of  the  estate  of 
said  ward  yet  in  his  hands. ^'^ 

A  final  report  and  resignation  by  a  guardian  before  the  estate 
is  closed  is  not  a  final  settlement  of  such  estate  as  is  contemplated 
by  the  statute. ^^ 

A  final  settlement  must  be  of  such  a  nature  as  to  fully  discharge 
the  guardian  from  his  trust  and  all  duties  in  regard  thereto,  and 

"  State  V.  Parsons,  147  Ind.  579,  47  '  Burns'  R.  S.  1908,  §  3068,  CI.  4. 

N.  E.  17 ;  State  v.  Peckham,  136  Ind.  '  Wells  v.  Wells,  6  Ind.  447. 

198,  36  N.  E.  28;  Parsons  v.  Milford,  "  Stroup  v.  State,  70  Ind.  495;  Lam- 

67  Ind.  489;  Naugle  v.  State,  101  Ind.  bert  v.  Billheimer,  125  Ind.  519,  25  N. 

284;  Taylor  v.  Calvert,  138  Ind.  67,  37  E.  451 ;  Bundy  v.  Hall,  60  Ind.  177. 

N.  E.  531;  Wainwright  v.  Smith,  106  "Parsons  v.   IMilford,  67  Ind.  489; 

Ind.  239,  6  N.  E.  333.  Lang  v.  State,  67  Ind.  577;   State  v. 

"Peterson   v.   Erwin,  28   Ind.   App.  Peckham,  136  Ind.  198,  36  N.  E.  28; 

330,    62    N.    E.    719;    Duckworth    v.  State  v.  Parsons,  147  Ind.  579,  47  N. 

Kirby,  10  Ind.  App.  139,  37  N.  E.  729.  E.  17,  62  Am.  St.  430. 

''  State    V.    Peterson,    36    Ind.    App. 
269,  75  N.  E.  602. 
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including  a  payment  to  the  persons  entitled  of  whatever  balance 
may  remain  in  his  hands,  so  that  nothing  shall  remain  to  be  done 
by  him  in  his  fiduciary  capacity/' 

Whenever  a  final  settlement  is  made  by  a  guardian  with  his 
ward,  or  with  some  other  person  acting  for  said  ward,  the  settle- 
ment should  be  reported  to  the  court  having  jurisdiction  of  the 
estate,  and  it  is  necessary  for  such  court  to  approve  the  report  and 
confirm  such  settlement  before  it  is  in  any  proper  or  legal  sense  a 
settlement.  Such  approval  of  a  final  report  in  settlement  of  an 
estate  is  an  adjudication  of  the  court  upon  all  matters  involved  in 
■  such  report,  or  which  properly  belonged  to  the  proper  accounting 
of  money  or  personal  property  of  the  ward  in  the  guardian's  hands 
and  chargeable  to  him.  It  does  not  adjudicate  anything  relative 
to  the  guardian's  negligence  in  the  management  of  the  ward's  real 
estate,  unless  that  subject  was  embraced  in  the  report.  In  other 
words,  such  adjudication  is  binding  only  as  to  such  matters  as  are 
properly  involved  in  such  final  report  and  no  others.^^ 

The  approval  of  such  report  does  not,  however,  adjudicate  the 
subject  of  the  guardian's  negligence  in  the  management  of  the 
ward's  estate  and  the  execution  of  the  trust,  unless  such  subjects 
were  involved  in  the  adjudication  or  embraced  in  the  report.^* 

There  being  no  provision  in  the  statute  requiring  notice  of  the 
final  report  of  a  guardian,  the  ward  is  bound  to  take  notice  there- 
of.^^ 

"Angevine   v.   Ward,  66   Ind.   460;  ters  not  properly  embraced  in  the  ad- 

Dufour  V.  Dufour,  28  Ind.  421.  judication.    Lang  v.  State,  67  Ind.  577. 

"Davis  V.  State,  68  Ind.  104;  Par-  "  Castetter  v.  State,  112  Ind.  445, 
sons  V.  Milford,  67  Ind.  489;  Briscoe  14  N.  E.  388;  Doan  v.  Dow,  8  Ind. 
V.  Johnson,  7Z  Ind.  573;  Xaugle  v.  App.  324,  35  N.  E.  709.  In  Castetter 
State,  101  Ind.  284;  Wainwright  v.  v.  State,  the  court  says:  "Such  ad- 
Smith,  106  Ind.  239,  6  N.  E.  ZZZ.  judications  are  conckisive,  because  the 

"  Naugle  V.  State,  101  Ind.  284 ;  law  requires  that  guardians  and  ad- 
Wainwright  v.  Smith,  106  Ind.  239,  ministrators  make  reports  from  time 
6  N.  E.  'h2)7> ;  State  v.  Peckham,  136  to  time,  and  that  they  make  final  re- 
Ind.  198,  36  N.  E.  28.  While  such  port  and  settlement  when  their  re- 
settlement is  binding  upon  the  persons  spective  trusts  have  been  administered, 
interested  in  the  estate  as  to  the  mat-  Of  the  making  of  all  such  reports 
ters  properly  embraced  in  the  report  those  interested  must  take  notice,  un- 
and  in  its  approval  by  the  court  it  is  less  the  statute  makes  provision  that 
no  bar  to  a  suit  on  the  bond  for  mat-  notice   be   given." 
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§  587.  Termination  by  death  of  guardian. — If  the  guardian 
should  die  pending  the  trust,  the  duty  devolves  upon  his  executor 
or  administrator  to  render  a  final  account  in  the  guardianship  and 
pay  over  to  the  proper  person  the  amount  due  the  ward. 

The  general  rule  is  that  until  the  ward  is  of  full  age  he  cannot 
compel  his  guardian  to  make  a  settlement  of  his  account  with  such 
ward;  but  if  a  guardian  dies  during  the  continuance  of  his  trust, 
the  ward  then  has  a  right  to  compel  a  settlement  of  the  guardian- 
ship by  the  personal  representatives  of  the  guardian.  It  is  a  per- 
sonal trust,  which  terminates  with  the  death  of  the  guardian." 

But  where  such  personal  representatives  have  made  a  final  set- 
tlement in  the  guardianship  matter,  such  settlement  is  not  conclu- 
sive upon  the  sureties  upon  the  bond  of  said  deceased  guardian. 
It  is  only  prima  facie  evidence.^' 

§  588.  Termination  by  death  of  ward. — The  death  of  the 
ward  also  puts  an  end  to  the  guardianship,  and  it  becomes  the  duty 
of  the  guardian  to  account  in  the  proper  court  to  the  heirs  or  per- 
sonal representatives  of  such  ward,  unless  the  personal  estate  of 
such  ward  is  five  hundred  dollars  or  less  in  value,  in  which  case 
the  statute  provides :  "Upon  the  decease  of  any  ward  whose  per- 
sonal estate  does  not  exceed  five  hundred  dollars,  it  shall  be  the 
duty  of  his  or  her  guardian  to  report  the  fact  of  the  ward's  death, 
and  the  amount  and  condition  of  the  ward's  estate  to  the  proper 
court;  and  such  guardian  shall  proceed  to  settle  his  or  her  ward's 
estate  without  letters  of  administration.  Claims  against  such  es- 
tate shall  be  filed,  litigated,  or  allowed,  and  paid,  the  same  as  in 
cases  of  executors  or  administrators,  and  distribution  of  the  estate 
made  under  the  same  rules  and  regulations :  Provided,  The  court 
shall  require  additional  bond  when  those  already  given  are  deemed 
insufficient."^** 

Under  this  statute  the  court  held  that  when  the  fact  of  the 
ward's  death,  and  the  amount  and  condition  of  the  estate  were  re- 
ported to  the  court,  the  jurisdiction  of  the  court  over  the  set- 

"Peck  V.  Braman,  2  Blackf.  (Ind.)        "State  v.  Martin,  18  Mo.  App.  468. 
141.  "Burns'  R.  S.   1908,   §  3070. 
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tlement  of  the  ward's  estate  continued  precisely  the  same  as  if  the 
ward  were  yet  alive.  ^'* 

The  administrator  of  such  deceased  ward  cannot  ignore  the  set- 
tlement made  by  the  guardian,  and  require  another  account."** 

The  death  of  the  ward  ends  the  guardianship,  and  the  only  duty 
left  to  the  guardian  is  to  make  his  final  report  unless  the  personal 
estate  amounts  to  five  hundred  dollars  or  less,  in  which  case  it  be- 
comes his  duty  to  settle  such  estate  without  letters  of  administra- 
tion."^ 

While  the  ward  is  not  a.  necessary  party  with  the  guardian  in  an 
action  brought  by  the  guardian  to  recover  possession  of  real  estate 
of  the  ward,  yet  if  the  guardian  is  successful  the  judgment  should 
be  rendered  in  favor  of  the  ward;  and  an  appeal  taken  from  such 
judgment,  and  after  the  death  of  the  ward,  in  which  the  guardian 
only  is  made  the  appellee  is  a  nullity  and  should  be  dismissed.  The 
court  says  :  "Wheij  the  appeal  was  brought  naming  the  guardian 
of  the  person  in  whose  favor  the  judgment  was  rendered  as  ap- 
pellee, there  was  no  such  guardian,  and  the  heir  should  have  been 
made  appellee  at  the  institution  of  the  appeal. "" 

A  guardian,  being  a  creature  of  the  statute,  must  find  his  author- 
ity to  sue  in  the  statute,  and  the  death  of  the  ward  ends  the  powers 
of  the  guardian  over  the  estate  of  the  ward  unless  the  estate  does 
not  exceed  five  hundred  dollars ;  and  where  a  deceased  ward  had 
an  interest  in  real  estate  the  guardian  is  not  the  proper  person  to 
assert  such  interest  in  the  absence  of  averments  in  his  complaint 
showing  his  right  to  settle  such  estate  under  Sec.  3070,  Burns'  R. 
S.  1908." 

The  death  of  the  ward  eo  instanti  terminates  the  guardianship 
and  it  then  becomes  the  duty  of  the  guardian  fully  to  account  for 
and  turn  over  to  the  proper  person  the  estate  of  his  ward  remain- 
ing in  his  hands.'* 

"^Wingate  v.  James,  121  Ind.  69,  22  ^Martin  v.  Caldwell,  —  Ind.  App. 

N.  E.  735.  —  96  N.  E.  660 ;  Campbell  v.  Fichter, 

'"Foust  V.  Chamblee,  51  Ala.  75.  168  Ind.  645,  81   N.  E.  661;   Masters 

^  Hurst  V.   Hawkins,  39  Ind.  App.  v.  Jones,  158  Ind.  647,  64  N.  E.  213. 

467,  79  N.  E.  216,  80  N.  E.  42.  "  Masters  v.  Jones,  158  Ind.  647,  64 

="  Hurst  V.  Hawkins,     39  Ind.  App.  N.  E.  213;  Stumph  v.  Pfeiffer,  58  Ind. 

467,  79  N.  E.  216 :'  80  N.  E.  42.  472. 
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The  statute  set  out  above  only  applies  where  the  estate  of  the 
deceased  ward  does  not  exceed  five  hundred  dollars;  when  it 
amounts  to  more  than  this  there  should  be  an  administrator  ap- 
pointed and  the  guardian  will  then  be  required  to  account  to  such 
administrator.  The  personal  representative  of  the  ward  becomes 
entitled  to  all  of  his  estate  remaining  in  the  hands  of  his  guardian 
at  the  ward's  death.  For  in  such  case  the  power  of  the  guardian 
ceases  at  the  death  of  the  ward,  and  thereafter  he  is  without  any 
authority  to  do  any  act  which  could  affect  or  be  binding  upon  the 
estate.  He  no  longer  holds  the  property  as  a  guardian  but  merely 
as  a  custodian.-'^  But  the  guardian  is  not  discharged  from  liabil- 
ity until  he  has  paid  over  to  the  proper  person  the  balance  the  court 
finds  due  the  estate  of  the  deceased  ward.  This  balance  passes 
to  the  executor  or  administrator  of  the  ward  for  settlement  and 
distribution,  subject  to  all  legitimate  claims  or  liabilities  existing 
against  it  at  the  time  of  the  death  of  the  ward.-*^ 

§  589.  Termination  by  marriage  of  ward. — The  statute 
further  provides  that  "the  marriage  of  any  female  ward  to  a  per- 
son of  full  age  shall  operate  as  a  legal  discharge  of  the  guardian- 
ship; and  the  guardian  shall  be  authorized  to  account  to  the  wife, 
with  the  assent  of  the  husband.""^ 

It  is  held  that  this  statute  should  be  construed  as  requiring  the 
guardian  to  account.  The  marriage  puts  an  end  to  or  discharges 
the  guardianship,  and  it  follows  as  a  consequence  that  the  guard- 
ian must  close  up  his  account  with  the  ward  and  pay  over  the 
amount  due  her  in  his  hands.-** 

In  one  case  it  is  said  that  "to  hold  that  a  married  woman  with 
a  husband  over  twenty-one  years  of  age,  though  she  be  a  minor, 
may  or  must  have  a  general  guardian  other  than  her  husband,  for 

="15   Am.   &  Eng.   Encyc.   Law    (2d  ""  Bums'  R.  S.  1908,  §  3073. 

ed.)    li.  ''Kidwell  v.  State,  45  Ind.  27;  Spi- 

^  Masters    v.    Jones,    158    Ind.    647,  cer  v.   Hockman,   12   Ind.    120;   Lam- 

64    N.    E.    213;    Carter    v.    Bcckwith,  bert   v.    Billheimcr,    125    Ind.   519,   25 

128   N.   Y.   312,  28   N.   E.  582;   Van  N.   E.   451. 
Horn  V.  Hann,  39  N.  J.  L.  207. 
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her  person  or  property,  would  be  a  violation  of  all  our  ideas  of 
secular  and  divine  law."'*' 

The  effect  of  this  statute  is  that  an  infant  female,  when  married 
to  a  man  of  full  age,  can  have  no  guardian,  and  she  may  receive 
her  estate  from  her  guardian,  and  may  also  recei\e  her  distril)utive 
share  of  an  estate  with  the  assent  of  her  husband.  And  any  such 
payment  made  to  the  husband  with  her  consent  is  in  substance  a 
I)ayment  to  her.'^** 

The  fiduciary  relation  ceases  and  the  guardian  becomes  her 
debtor  for  the  balance  in  his  hands  not  previously  accounted  for; 
and  the  ward  is  bound  by  the  payment  of  such  balance  to  her  hus- 
band by  the  guardian  if  it  is  made  by  her  consent  and  direction. ^^ 

A  suit  by  the  ward  against  the  guardian  is  an  action  for  money 
had  and  received  and  is  governed  by  the  general  statute  of  limita- 
tions and  not  by  the  three-year  limitation  imposed  by  Sec.  2925, 
Burns'  R.  S.  1908.^- 

§  590.  Paying  balance  to  ward, — To  relieve  himself  of  all 
liability  a  guardian  should  make  a  full  and  fair  disclosure  to  the 
court  of  the  condition  of  the  ward's  estate  at  the  time  of  the  settle- 
ment, and  show  that  he  has  paid  over  to  the  ward  the  amount 
found  due,  either  in  money  or  in  such  securities  as  may  have  been 
taken  by  him  pursuant  to  the  order  of  the  court,  or  in  the  exercise 
of  such  diligence  and  prudence  as  men  display  in  the  conduct  of 
their  own  affairs.^^ 

""Ex  parte  Post,  47  Ind.  142.  Ind.  67,  2,1  N.   E.   531.     The  burden 

^  State  V.  Joest,  46  Ind.  235 ;  Spicer  rests  upon  the  guardian  to  show,  af- 
V.  Hockman,  72  Ind.  120;  Swihart  v.  firmatively,  that  he  exercised  the  re- 
Shaffer,  87  Ind.  208 ;  Burkam  v.  quired  degree  of  care  in  taking  the 
State,  88  Ind.  200 ;  Haines  v.  State,  securities  he  turned  over  to  his  ward, 
60  Ind.  41.  or  that  they  were  good  beyond  perad- 

^^  State  V.  Parrish,  1  Ind.  App.  441,  venture    and    can    be    collected    when 

27  N.  E.  652 ;  Spicer  v.  Hockman,  72  they  become  due.     Slauter  v.  Favor- 

Ind.  120 ;  Roberts  v.  Smith,  165  Ind.  ite,  107  Ind.  291,  4  N.  E.  880,  57  Am. 

414,  74  N.  E.  894.  Rep.  106n;  Lovell  v.  Minot,  20  Pick. 

''Roberts    v.    Smith,    165    Ind.    414.  (Mass.)    116,  i2  Am.   Dec.  206.     The 

74  N.  E.  894.  ward  may  accept  the  guardian's  note 

'^  Line  v.  Lawder,  122  Ind.  548,  23  in  settlement.     Price  v.  Barnes,  7  Ind, 

N.    E.    758;    Taylor    v.    Calvert,    138  App.  1,  31  N.  E.  809,  34  N.  E.  408. 
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Where  adequate  care  is  observed  and  the  condition  of  the  es- 
tate and  the  character  of  the  investments  are  truthfully  reported 
to  the  court  as  the  law  requires,  a  guardian  may  relieve  himself 
and  his  sureties  by  turning  over  the  estate  to  his  ward,  who  has 
attained  his  majority,  in  the  condition  in  which  it  actually  exists 
at  the  time  a  settlement  is  made ;  and  where  such  a  settlement  is 
thus  made,  and  it  afterwards  turns  out  that  securities  taken  by 
such  guardian,  and  turned  over  to  the  ward,  were  worthless,  in 
order  to  justify  a  cancellation  of  the  settlement  there  must  appear 
to  have  been  negligence  or  bad  faith  on  the  part  of  the  guardian.^'* 

A  settlement  out  of  court,  without  turning  over  to  the  ward  the 
money,  property,  or  securities,  which  actually  constitute  the  trust 
estate,  is  not  such  a  settlement  as  will  stand  in  a  court  of  equity 
when  reasonably  assailed. ^'^ 

A  ward  may,  upon  attaining  his  majority,  with  a  full  knowl- 
edge of  all  the  facts,  ratify  any  transaction  of  his  guardian,  and 
make  such  guardian's  acts  in  connection  therewith  as  effectually 
his  own  as  if  he  had  been  of  age  at  the  time  and  had  done  them 
himself.^** 

A  receipt  given  by  a  ward  to  his  guardian  assuming  to  be  in  full 
of  all  demands  against  such  guardian,  is  not  conclusive  evidence 
of  a  final  settlement  between  the  guardian  and  such  ward.  The 
rule  is  that  such  a  receipt  may  be  explained,  controlled,  qualified, 
or  even  contradicted  by  parol  evidence. ^^ 

^Line  v.  Lawder,   122  Ind.  548,  23  6  N.  E.  926,  55  Am.  Rep.  753;  Man- 

N.  E.  758;  Hardin  v.  Taylor,  78  Ky.  ning  v.  Manning,  61  Ga.  137;  Schou- 

593.       Where,     however,     unsecured  ler   Dom.    Rel.,    §   388.     All   arrange- 

notes,    the   makers    of   which    are    of  ments     between     the     guardian     and 

doubtful    solvency,    have    been    taken  ward    soon    after   the   arrival    of    the 

in  the  individual  transacations  of  the  ward   at   full   age,    should  be   closely 

guardian,   and   such  notes  have  been  scrutinized  by  the  courts.     Taylor  v. 

accepted  in   lieu  of  money  upon  the  Calvert,  138  Ind.  67,  27  N.  E.  531 ;  1 

faith   that   they  were   solvent   securi-  Story    Eq.,      §    317;    Bigelow    Fraud, 

ties,    the    receipt    and    release    of    the  p.  252. 

ward  will  not  bar  him  from  having  a  ""  Tyner  v.   Hamilton,  51   Ind.  259; 

final    settlement    so    obtained    opened  Voiles  v.  Beard,  58  Ind.  510. 

up.     Breneman's  Appeal,   121   Pa.   St.  "  Beedle  v.  State,  62  Ind.  26;  Henry 

M\,  15  Atl.  650.  V.   Henry,   11   Ind.  236,  71  Am.  Dec. 

"State  V.  Greensdale,  106  Ind.  364,  354;  Krutz  v.  Craig,  53  Ind.  561. 
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Where  a  guardian  has  made  a  final  settlement  with  his  ward 
and  is  discharged  without  having  paid  over  the  balance  of  money 
in  his  hands  due  such  ward,  neither  the  guardian  nor  the  sureties 
upon  his  bond  are  released  from  liability  by  such  discharge. ^^ 

§  591.  Guardian's  compensation. — The  statute  provides 
that  every  guardian  shall  be  allowed  by  the  court  settling  his  ac- 
counts the  amount  of  all  his  reasonable  expenses  incurred  in  the 
execution  of  his  trust,  and  also  such  compensation  for  his  services 
as  the  court  shall  deem  reasonable.  ^'^ 

Under  this  statute  the  court  is  in  duty  bound  to  allow  a  guard- 
ian some  compensation,  and  cannot  refuse  his  claim  for  services 
because  the  guardian  does  not  show  that  he  has  not  used  the 
money  in  his  hands. '"^ 

The  guardian's  claim  for  compensation  for  services  rendered  in 
the  guardianship  is  a  proper  set-off  in  an  action  by  the  ward  upon 
the  bond  of  such  guardian.*^ 

All  reasonable  and  necessary  expenses  should  be  allowed  the 
guardian  when  paid  by  him  in  good  faith,  although  the  amount  is 
rather  large.'*'  And  reasonable  expenses  for  attorney  fees  may 
be  allowed  to  the  guardian.*"  Where  he  is  compelled  to  defend 
his  ward's  estate  from  attacks  made  upon  it  through  the  courts,  he 
should  be  allowed  his  attorney  fees  even  though  he  had  a  personal 
interest  in  the  claim  sued  upon.** 

If  the  guardian  fails  to  make  a  report  of  his  account  with  the 
ward  once  at  least  in  every  two  years  he  forfeits  his  right  to  any 
compensation.*^ 

''  Naugle  V.  State,  101  Ind.  284.  "  Ex  parte  Nettleton,  10  Ind.  352. 

''  Burns'  R.  S.  1908,  §  3094.  A  "  Kinsey  v.  State,  71  Ind.  32. 
guardian's  duties  are  personal  and  ^"  Cummins  v.  Cummins,  29  III.  452; 
honorary  and  the  position  is  not  to  Owens  v.  Peebles,  42  Ala.  338;  Pax- 
be  assumed  with  a  view  to  making  ton  v.  Gamewell,  82  Va.  706,  1  S.  E. 
a  profit  out  of  it,  but  still  the  courts  92;  McNeill  v.  Hodges,  83  N.  Car. 
should    allow    such    reasonable    com-  504. 

pensation    as    the    circumstances     of        *^  Ashley   v.    Martin,    50    Ala.    537; 

the  particular  trust  warrant.     Gott  v.  Caldwell  v.  Young,  21  Tex.  800. 
Culp,  45  Mich.  265,  7  N.  W.  767.    By        "Kingsbury  v.  Powers,  131  III.  182, 

the   English   rule   a   guardian's    serv-  22  N.  E.  479;   In  re  Flinn,  31   N.  J. 

ices  are  rendered  gratuitously.  Schou-  Eq.  640. 
ler  Dom.  Rel.,    §  375.  ''  State  v.  Parrish,  1  Ind.  App.  441, 

6 — Pko.  Law. 
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The  question  of  a  guardian's  riglit  to  compensation,  or  to  the 
amount  claimed  by  him,  can  be  raised  by  exceptions  to  his  report; 
and  where  he  may  have  taken  credit  in  any  current  report  for  any 
allowance  for  seiwices  to  which,  under  the  law,  he  is  not  entitled, 
the  question  may  be  raised  by  exceptions  to  his  final  report,  for  the 
guardianship  is  open  to  review  until  it  is  terminated  by  the  court's 
approval  of  the  final  settlement.'**' 

In  the  course  of  the  guardianship  the  guardian  may  be  allowed 
reasonable  sums  as  compensation  for  the  services  of  an  attorney ; 
but  a  contract  between  a  guardian  and  an  attorney  relative  to  at- 
torney's fees  in  the  guardianship,  is  not  conclusive  upon  the  pro- 
bate court.*^ 

The  compensation  to  be  allowed  a  guardian  being  within  the 
discretion  of  the  court,  it  ought  to  take  into  consideration,  in  mak- 
ing such  allowance,  the  size  of  the  estate,  the  character  and 
amount  of  services  required,  and  the  conduct  of  the  guardian  in 
the  management  of  the  estate.     While  no  hard  and  fast  rule  can 


27  X.  E.  652 ;  In  re  Hall,  19  111.  App. 
295.  A  guardian  will  not  be  allowed 
compensation  for  taking  care  of  the 
trust  fund  while  he  is  a  borrower  of 
such  fund.  Farwell  v.  Steen,  46  Vt. 
678 ;  Pierce  v.  Prescott,  128  Mass.  140. 
His  right  to  compensation  may  be 
forfeited  by  any  misconduct  on  his 
part  in  the  management  of  his  trust. 
Knowlton  v.  Bradley,  17  N.  H.  458, 
43  Am.  Dec.  609;  Starrett  v.  Jame- 
son, 29  Me.  504;  Royston  v.  Roy- 
ston,  29  Ga.  82;  Reed  v.  Ryburn,  23 
Ark.  47;  Bond  v.  Lockwood,  33  111. 
212.  If  he  uses  the  fund  for  per- 
sonal speculation,  he  should  not  be 
allowed  commissions  although  the 
venture  is  successful  and  the  ward's 
estate  profited  thereby.  Seguin's 
Appeal,  103  Pa.  St.  139;  Burke  v.  Tur- 
ner, 85  N.  Car.  500.  Where  the  es- 
tate in  the  hands  of  the  guardian  is 
small  the  court  can  allow  the  guard- 
ian   the    interest    upon    the    fund    by 


way  of  compensation.  Mattox  v. 
Patterson,  60  Iowa  434,  15  N.  W.  262. 
Where  the  compensation  is  based 
upon  a  commission  on  the  sums  re- 
ceived and  paid  out,  the  guardian 
should  only  be  allowed  commission 
upon  such  sums  as  he  has  actually 
received  and  paid  out.  Reed  v.  Tim- 
mins,  52  Tex.  84.  But  where  the 
guardian  is  also  trustee  the  double 
function  being  only  nominal,  and  the 
estate,  in  effect  the  same,  he  should 
be  allowed  commissions  in  only  one 
capacity.  Blake  v.  Pegram,  101  Mass. 
592.  He  should  not  be  allowed  com- 
missions on  funds  disbursed  by  him 
after  his  ward  came  of  age.  McNeill 
v.  Hodges,  83  N.  Car.  504. 

*"  Peterson  v.  Erwin,  28  Ind.  App. 
330,  62  N.  E.  719;  Duckworth  v. 
Kirby,  10  Ind.  App.  139,  37  N.  E.  729. 

"  Hudspeth  v.  Kitchen,  45  Ind. 
App.  524,  89  N.  E.  375. 
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be  adopted,,  the  courts  in  some  of  the  states  where  the  statute  has 
fixed  no  rule,  allow  a  percentage  upon  the  amount  of  money  han- 
dled by  the  guardian.  Thus  in  New  York,  whose  statute  is  simi- 
lar to  ours,  five  per  cent,  is  allowed,  two  and  one-half  per  cent,  on 
moneys  received  by  the  guardian,  and  two  and  one-half  per  cent, 
on  that  paid  out  by  him,  on  sums  not  exceeding  one  thousand  dol- 
lars ;  and  a  total  of  two  and  one-half  per  cent,  on  the  excess  to  five 
thousand  dollars,  and  one  per  cent,  for  all  above  five  thousand  dol- 
lars. But  with  that  the  courts  do  not  deny  the  guardian  addi- 
tional remuneration  for  his  sen-ices.'*^ 

§  592.  Effect  of  final  settlement. — And  so  long  as  such 
final  settlement  stands,  interested  parties  are  bound  by  it,  and  it 
cannot  be  assailed  in  a  collateral  attack.*® 

The  order  of  the  court  approving  a  final  settlement  and  dis- 
charging the  guardian  is  a  final  judgment  from  which  an  appeal 
will  lie.^"  And  such  final  settlement,  unless  revoked,  reopened  or 
appealed  from,  is  conclusive  upon  all  the  parties  interested.^^ 

Such  settlement  is  conclusive  against  all  parties  interested  as  to 
all  matters  lawfully  embraced  therein. ^^ 

The  final  settlement  when  made  does  not  have  the  force  and 
effect  of  a  judgment  as  to  any  amount  which  may  be  found  due 
either  the  ward  or  the  guardian.  It  is  only  evidence  of  an  indebt- 
edness.^^ 

**In  re  Roberts,  3  John.  Ch.  (X.  563.  Upon  an  accounting  for  final 
Y.)  42;  Morgan  v.  Morgan,  39  settlement,  the  whole  account  of  the 
Barb.  (N.  Y.)  20.  guardian    is    brought    under    review, 

**  Carver  v.  Lewis,  104  Ind.  438,  2  and  all  his  previous  current  reports 
N.  E.  705;  Candy  v.  Hanmore,  76  are  subject  to  review  and  correction. 
Ind.  125;  Barnes  v.  Bartlett,  47  Ind.  Duckworth  v.  Kirby,  10  Ind.  App. 
98;  State  v.  Slauter,  80  Ind.  597.  139,  2,7  N.  E.  729. 

""  Angevine  v.  Ward,  66  Ind.  460 ;  ^  Brent  v.  Grace,  30  Mo.  253 ;  Hut- 
Pfeiflfer  v.  Crane,  89  Ind.  485.  ton  v.   Williams,   60  Ala.   133.     If  it 

"Reed  v.  Reed,  44  Ind.  429;  appears  at  the  final  settlement  that 
Barnes  v.  Bartlett,  47  Ind.  98;  Hoi-  there  is  a  balance  due  the  guardian, 
land  V.  State,  48  Ind.  391 ;  Castetter  the  court  has  no  power  to  render 
V.  State,  112  Ind.  445,  14  N.  E.  388.  judgment  against  the  ward  for  such 
°^  Holland  v.  State,  48  Ind.  391;  balance,  unless  there  be  an  express 
State  V.  Slauter,  80  Ind.  597 ;  Garton  or  implied  promise  to  pay  on  the  part 
v.  Botts,  73  Mo.  274 ;  Lynch  v.  Rotan,  of  the  ward.  Brown  v.  Chadwick, 
39  111.  14;  Brodrib  v.  B'rodrib,  56  Cal.     79  Mo.  587. 
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A  guardian  cannot  make  a  final  settlement  during  the  minority 
of  the  ward.     Such  settlement  would  be  void."^* 

Such  final  settlement  can  only  be  set  aside  or  opened  up  for 
some  illegality,  fraud  or  mistake ;  in  all  other  cases  it  will  be  con- 
clusive unless  appealed  from  and  the  mistakes  contemplated  in  the 
statute  are  mistakes  of  fact  and  not  errors  of  law.^° 

The  rule  is  well  settled  that  matters  not  involved  in  the  final  set- 
tlement report  of  the  guardian  are  not  adjudicated  therein,  and  it 
is  not  necessaiy  to  set  aside  such  report  in  order  to  attack  the 
transaction.  ^"^ 

The  final  settlement  of  a  guardian  made  with  his  ward,  after 
the  ward  becomes  twenty-one  years  old,  or  if  a  female  after  she 
marries  a  man  of  that  age,  and  approved  by  the  court,  cannot  be 
set  aside,  modified,  or  corrected,  except  for  fraud  or  mistake,  and 
then  only  in  a  direct  proceeding  brought  for  that  purpose  within 
three  years.  And  the  approval  of  such  final  settlement  and  dis- 
charge of  the  guardian  will  preclude  the  bringing  an  action  against 
him  on  his  bond  concerning  any  matter  embraced  in  such  settle- 
ment, so  long  as  it  remains  in  force.  A  settlement  so  made  is  im- 
pervious to  collateral  attack."" 

§  593.  Setting  aside  final  settlement. — Final  settlements 
made  by  a  guardian  have  been  held  to  fall  within  the  provisions  of 
the  same  statute  governing  the  setting  aside  of  final  settlements 
made  by  executors  or  administrators.^^     And  therefore  the  same 

"Glass  V.  Glass,  76  Ala.  368;  Cox  47  N.   E.   17,  62  Am.   St.  430;   State 

V.  Johnson,  80  Ala.  22.  v.   Petersen,  36  Ind.  App.  269,  75  N. 

"  Camper  v.   Hayeth,    10   Ind.   528 ;  E.  602 ;  Horton  v.  Hastings,  128  Ind. 

State  V.  Hughes,  15  Ind.  104;  Bennet  103,  27  N.  E.  338;  Campbell  v.  First's 

V.  East,  7  Ind.  174;  Dufour  v.  Du-  Estate,  —  Ind.  App.  — ,  97  N.  E.  954. 
four,  28  Ind.  421 ;   Favorite  v.   Slau-         °'  In  the  absence  of  any  statute  pro- 

ter,    79   Ind.   562;    Reed   v.    Reed,   44  viding    for   the    setting    aside    of    the 

Ind.  429.  final    reports   of   guardians,    such   ac- 

"*  Taylor    v.    Calvert,    138    Ind.    67,  tions  are  held  to  fall  within  the  pro- 

yi  N.  E.  531 ;  Wainwright  v.  Smith,  visions  of  the  act  concerning  the  set- 

106   Ind.   239,   6   N.    E.   ZZZ;    Naugle  tlcment   of   decedents'   estates.      Bris- 

V.    State,    101    Ind.   284;    Campbell   v.  coe  v.  Johnson,  17)  Ind.  573;  Horton 

First's  Estate,  —  Ind.  App.  — ,  97  N.  v.   Hastings,   128  Ind.    103,  27  N.   E. 

E.  954.  338;  La  Follette  v.  Higgins,  129  Ind. 

"  State    v.    Parsons.    147    Ind.    579,  412,  28  N.  E.  768. 
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limitation,  viz..  three  years,  applies  to  an  action  to  set  aside  the 
settlement  of  a  guardian  as  does  to  cases  of  final  settlements  by 
executors  or  administrators. ■^'' 

An  action  to  set  aside  a  final  settlement  of  an  executor  or  ad- 
ministrator must  be  commenced  in  three  years,  unless  the  party  in- 
terested is  under  some  legal  disability  at  the  time  the  settlement  is 
made,  in  which  case  such  person  has  three  years  after  the  removal 
of  his  disability."** 

Where  no  disability  is  alleged  it  will  be  presumed  not  to  exist; 
ability  being  the  rule  and  disability  the  exception. ^^ 

The  right  to  have  the  final  settlement  of  an  executor,  adminis- 
trator, or  guardian  set  aside,  in  certain  cases,  is  conferred  by  stat- 
ute, and  can  only  be  exercised  within  the  time  limited.  If  the 
complaint,  therefore,  shows  that  an  action  to  have  a  final  settle- 
ment set  aside  was  not  commenced  in  time,  it  will  be  held  insuffi- 
cient on  demurrer.''''  In  one  case  it  is  said  :  "There  may  be  cases 
where  to  apply  the  doctrine  of  res  adjudicata,  and  the  limit  fixed 
by  the  statute  within  which  final  settlements  may  be  set  aside,  may 
work  a  hardship,  but  doubtless  such  cases  will  be  very  few  in  com- 
parison with  the  wrongs  that  would  result  from  an  opposite  doc- 
trine, and  a  statute  fixing  a  much  longer,  or  no  limit.  If  the  doc- 
trine w^ere  not  so  applied,  and  the  statute  fixed  no  limit,  great 
wrongs  might,  and  doubtless  would,  result  from  the  prosecution 
of  unfounded  claims.  "^^ 

A  set-ofif  cannot  be  pleaded  to  a  complaint  to  set  aside  a  guard- 
ian's report,®* 

In  an  action  to  set  aside  a  final  settlement  the  burden  of  proving 

^'  State    V.    Hughes,    15    Ind.     104 ;  ecutors   and   administrators.     Briscoe 

Holland  v.  State,  48  Ind.  391 ;   Bris-  v.  Johnson,  Ti  Ind.  573. 

coe  V.  Johnson,  IZ  Ind.  573.  ^  Palmer  v.  Wright,  58  Ind.  486. 

*°  The    same    limitation    applies    to  '"  Briscoe  v.  Johnson,  TZ  Ind.   573 ; 

the  time  within  which  an  action  may  Potter  v.  Smith,  36  Ind.  231 ;  Angell 

be    commenced    to    set    aside    a    final  on  Limitations,   §  294. 

settlement    of   a    guardian    as   to    ac-  ^  Carver  v.  Lewis,   104  Ind.  438,  2 

tior.j  to   set  aside   settlement  by  ex-  N.    E.   705. 

"  Marquess  v.  La  Baw,  82  Ind.  550. 
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the  fraud  or  mistake  sufficient  to  set  it  aside  is  upon  the  one  at- 
tacking such  settlement."^ 

x\s  has  been  shown  an  order  of  final  settlement  is  impervious  to 
collateral  attack,  but  a  direct  attack  on  account  of  fraud  or  mis- 
take of  fact  may  be  made  within  three  years  after  such  final  settle- 
ment has  been  acted  on,  and  the  setting  aside  of  such  settlement 
opens  up  the  entire  estate  for  examination  and  investigation,  and 
the  court  may  make  such  corrections  of  errors  as  may  have  crept 
into  the  proceedings  of  the  guardian  as  are  shown  to  be  grounded 
on  fraud  or  mistake  of  fact.*^*^ 

Where  upon  the  petition  of  a  guardian  the  court  directed  that 
he  be  given  credit  with  the  balance  in  his  hands  for  the  board  and 
care  of  the  ward,  and  that  he  be  discharged  from  the  trust,  the 
ward,  being  yet  a  minor  and  not  represented  in  any  way  in  such 
proceeding,  is  not  bound  thereby,  and  may  on  his  arrival  at  age 
maintain  an  action  on  the  bond  of  such  guardian  for  conversion 
notwithstanding  such  order  of  discharge.  The  order  did  not  con- 
stitute a  settlement  between  the  guardian  and  ward.  For  where 
there  has  been  no  settlement  between  the  guardian  and  the  ward, 
such  ward  has  the  right  upon  attaining  his  majority  to  compel  a 
settlement  of  his  accounts  notwithstanding  an  order  of  discharge 
has  been  made  by  the  court  upon  a  showing  by  the  guardian."' 

§  594.  Suits  on  bonds. — The  general  bond  of  a  guardian 
extends  to  and  covers  all  the  estate  of  the  ward  which  comes  into 
the  hands  of  the  guardian,  except  it  may  be  the  proceeds  of  the 
sale  of  the  ward's  real  estate,  for  which  an  additional  bond  is  re- 
quired."^ 

The  liability  of  the  sureties  upon  any  bond  is,  however,  limited 
to  the  amount  of  the  penalty  fixed  in  the  bond.'"'"     But  where  no 

•"Taylor   v.    Taylor,   43    Ind.    App.  530,  63  N.  E.  321;  State  v.  Burkam, 

367,  87  N.  E.  25.  23  Ind.  App.  271,  55  N.  E.  237. 

"State   V.    Petersen,    36    Ind.    App.        "'Hunt  v.  State,  53  Ind.  321. 
269,  75  N.   E.  602;   Horton  v.  Hast-        "  Colburn  v.  State,  47  Ind.  310.    An 
ings,    128    Ind.    103,    27    N.    E.    338;  error  of  the  clerk  of  the  court  in  fix- 
State  V.  Parsons,  147  Ind.  579,  47  N.  ing  the   penalty  in   the  bond,   in  not 
E.    17,  62  Am.   St.   430.  making  it  large  enough,  is  a  mistake 

"  State  V.   Stockwell,  28  Ind.   App.  of  law  made  by  a  public  officer  and 
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penalty  is  fixed  in  the  bond  the  liability  extends  to  the  entire  value 
of  the  ward's  estate  wasted,  etc.'°  The  proper  remedy  in  cases 
of  loss,  injur}',  etc.,  occasioned  by  the  fault,  mismanagement,  dis- 
honesty, etc.,  of  the  guardian,  is  by  a  suit  upon  his  bond  brought 
in  the  name  of  the  state  upon  the  relation  of  the  ward,  or  persons 
interested.'^ 

It  is  provided  by  statute  in  this  state  that:  "Any  bond  given 
by  any  guardian  may  be  put  in  suit  by  any  person  entitled  to  the 
estate,  and  such  suit  shall  be  governed  by  the  law  regulating  suits 
on  the  bonds  of  executors  and  administrators."'- 

For  the  law  applicable  to  and  regulating  suits  on  the  bonds  of 
executors  and  administrators  see  chapter  twelve.  The  principles 
announced  there  are,  to  a  large  extent,  applicable  to  suits  upon  the 
bonds  of  guardians. 

Actions  on  the  bond  of  a  guardian  for  a  breach  of  such  bond 
are  regarded  as  actions  at  law,  and  on  the  trial  of  such  actions  a 
jury  may  be  permitted  at  the  request  of  either  party. '^ 

An  action  upon  such  bond  should  be  brought  in  the  name  of  the 
state  upon  the  relation  of  a  succeeding  guardian,  or  of  any  one  of 
the  wards,  or  any  other  person  interested  in  the  estate.'*  A  ward, 
upon  attaining  his  majority,  may  sue  on  the  bond  of  his  guardian 
in  the  name  of  the  state,  if  he  elects,  but  he  is  not  bound  to  do  so. 

cannot    be    corrected    by    the    courts,  "Burns'  R.  S.  1908,  §  3074.    When 

and    the    sureties,    after    default    on  a  ward  attains  full  age  and  has  been 

such  bond,  cannot  be  permitted  to  es-  fully  settled  with  by  his  guardian,  he 

cape  liability  by  reason  of  such  mis-  cannot    maintain    an    action    against 

take.     Peele  v.  State,  118  Ind.  512,  21  such  guardian  after  the  expiration  of 

N.   E.  288.  three   years    from    the    time    of   such 

™  State  V.   Britton,    102   Ind.  214,    1  final  settlement,  where  such  ward  is 

N.   E.   617;    State   v.    Richardson,   29  laboring    under    no    legal    disability. 

Mo.  App.  595.     By  omitting  to  name  The  same  rule  of  law  applies  to  suits 

the  penalty  the  guardian  was  not  re-  against  guardians  a?  applies  to  suits 

lieved  from  any  duty,  nor  the  surety  against  executors  and  administrators, 

from  any   responsibility,   for  the  law  State  v.  Hughes,  15  Ind.  104;  Briscoe 

defines  the   duty  and  the  surety  un-  v.  Johnson,  IZ  Ind.  573. 

dertakes   that   it   shall  be   performed.  "  Galway  v.  State,  93  Ind.  161. 

""  Potter  V.  State,  23  Ind.  607;  Da-  "  Blackwell   v.    State,  26   Ind.  204; 

vis  V.   Dickson,  2   Stew.    (Ala.)    370;  Potts  v.   State,  65  Ind.  273;   State  v. 

Pearson  V.  McMillan,  37  Miss.  588.  Fitch.    113   Ind.   478,    16   N.   E.   396; 
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He  may  proceed  against  the  guardian  individually  for  a  breach  of 
duty.     Either  course  is  open  to  him.'^ 

This  statute  should  be  construed  with  Sec.  2981,  Burns'  R.  S. 
1908,  and  from  such  construction  a  creditor  of  a  ward's  estate, 
who  has  been  injuriously  affected  by  the  misconduct  of  the  guard- 
ian, derives  authority  to  sue  upon  the  bond  of  such  guardian  for 
any  of  the  causes  for  which  an  executor  or  administrator  may  be 
sued  upon  his  bond  as  specified  in  said  section,  for,  as  is  said : 
"When  a  person  becomes  a  creditor  of  a  ward,  having  an  estate  in 
the  hands  of  a  guardian,  he  thereby  acquires  an  interest  in,  and 
the  right,  in  a  certain  sense,  to  demand  a  part  of,  such  estate."'® 
He  then  became  entitled  to  the  estate  within  the  meaning  of  the 
statute. 

Where  the  guardian  has  converted  assets  of  the  ward's  estate  to 
his  own  use,  and  dies  without  having  refunded  such  assets,  a  claim 
may  be  filed  and  maintained  against  the  estate  of  such  deceased 
guardian  by  his  successor  in  the  trust. ^' 

Suit  may  be  brought  by  husband  and  wife  where  the  wife  has 
been  the  ward.  If  she  is  still  an  infant,  it  is  necessary  to  a  recov- 
ery that  her  husband  be  shown  to  be  a  man  of  full  age.^^ 

Where  a  ward  has  died,  any  claim  in  favor  of  the  ward  against 
his  guardian  must  be  prosecuted  by  the  administrator  of  such 
ward  before  his  final  settlement  of  the  ward's  estate.  The  ap- 
proval of  the  final  report  and  discharge  of  the  administrator  pre- 
cludes the  bringing  of  an  action  against  the  guardian,  either  upon 
his  bond  or  to  set  aside  his  report. ^° 

Ordinarily,   such  action  may  be  maintained  on  a  guardian's 

Moody  V.  State,  84  Ind.  433 ;  Jackson  "  Harshman    v.    McBride,     2     Ind. 

V.    Rounds,    59    Ind.    116;    Britton    v.  App.  382,  28  N.  E.  564. 

State,  115  Ind.  55,  17  N.  E.  254.  '« Burkam  v.  State,  88  Ind.  200. 

''Hays    V.    Walker,    90    Ind.    105;  ™  Horton  v.  Hastings,  128  Ind.  103, 

Jones  V.  Jones,  91  Ind.  378;  Lambert  27  N.   E.  338;   Carver  v.   Lewis,   104 

V.  Billheimer,  125  Ind.  519,  25  N.  E.  Ind.    438,    2    N.    E.    705;    Carver    v. 

451;  State  v.  Peckham,  136  Ind.  198,  Lewis,  105  Ind.  44,  2  N.  E.  714;  In 

36  N.  E.  28.  re  Wood,  71   Mo.  623,   State  v.   Par- 

"  State   V.    Fitch,    113   Ind.   478,    16  sons,   147   Ind.   579,  47   N.   E.   17,  62 

N.  E.  396;    Miller  v.   Hart,   135   Ind.  Am.    St.    430;    State   v.    Petersen,    36 

201,  34  N.  E.  1003 ;  Baker  v.  Groves,  Ind.  App.  269,  75  N.  E.  602. 
1  Ind.  App.  522,  27  N.  E.  640. 
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bond  against  the  guardian  and  sureties  without  previous  demand.'*' 
And  in  such  action  no  demand  is  necessary  by  the  ward  before 
bringing  suit.  The  ward's  right  to  maintain  such  action  against 
his  guardian  will  be  barred  in  six  years  from  the  time  the  ward  be- 
comes of  age.*^ 

It  is  not  necessary  that  the  estate  under  guardianship  should 
ha^■e  been  settled,  nor  that  the  guardian  should  be  removed  prior 
to  the  commencement  of  an  action  on  his  bond."  And  it  is  not 
necessarv'  that  the  ward  should  first  compel  an  accounting  by  the 
guardian  and  legally  establish  a  claim  against  such  guardian  be- 
fore bringing  suit  upon  his  bond.^^ 

The  statute  provides  that :  ''Whenever  such  guardian  has  re- 
moved from  the  state  of  Indiana,  suit  may  be  brought  upon 
his  bond  for  any  cause  now  allowed  by  law,  without  first  discharg- 
ing or  removing  him  from  such  guardianship."** 

A  failure  to  sue  on  his  bond  when  he  removes  from  the  state 
during  the  minority  of  the  ward,  will  not  prevent  the  ward  from 
suing  on  the  bond  of  the  guardian  on  his  arrival  at  full  age.*" 

If  the  court  in  which  suit  is  brought  on  a  guardian's  bond  is  the 
one  that  had  control  over  the  settlement  in  the  guardianship,  there 
may  be  joined  with  such  suit  an  action  to  set  aside  the  final  settle- 
ment made  by  the  guar-dian.  ■*' 

It  is  provided  by  statute  "that  whenever  any  public  officer  or 
other  person  is  required  by  the  laws  of  this  state  to  give  bond  for 
the  performance  of  his  duties  and  more  than  one  bond  is  given  by 
the  same  officer  or  person  for  the  performance  of  such  duties, 
either  during  the  same  period  of  time  or  for  successive  periods  of 
time,  anv  person  entitled  to  sue  upon  either  of  said  bonds  may 

^Voris  V.   State,  47  Ind.  345;   Bu-  v.   Railsback,   7   Ind.  634;    overruling 

chanan  v.   State,   106   Ind.  251,   6  N.  Hunt  v.  White,  1  Ind.  105. 

E.  614;  Shook  v.  State,  53  Ind.  403;  **  Bums'  R.   S.   1908,   §  3072;  Eng- 

Hudson  V.  State  54  Ind.  378 ;  Higgins  lish  v.   State,  81   Ind.  455. 

V.  State,  87  Ind.  282.  "  Peele   v.    State,    118   Ind.    512,  21 

^  Jones  V.  Jones,  91  Ind.  378;  Lam-  N.  E.  288. 

bert  V    Billheimer,    125    Ind.   519,  25  ^  State    v.    Parsons,    147    Ind.    579, 

X.   E.  451.  47  N.   E.   17,  62  Am.  St.  430;   State 

^  Bescher  v.   State,  63  Ind.  302.  v.  Peckham,  136  Ind.  198,  2>6  N.  E.  28. 

»  State  V.  Strange,  1  Ind.  538 ;  State  . 
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bring  a  joint  suit  upon  all  or  any  number  of  said  bonds,  and  in 
such  action  the  liability  of  all  the  respective  sureties  thereon  shall 
be  determined  by  the  court  or  jury."*^ 

Under  this  statute  it  has  been  held  that  any  guardian  who  may 
have  given  more  than  one  bond  for  the  performance  of  his  duties 
may  be  sued  upon  all  or  any  one  or  more  of  said  bonds  in  the  same 
action  though  such  bonds  are  not  signed  by  the  same  sureties.^** 
The  primary  object  of  such  suit  being  to  collect  the  amount  due 
on  the  bond,  the  ward  may  join  in  his  complaint  such  other  mat- 
ters as  are  necessary  for  a  complete  remedy  and  speedy  satisfac- 
tion including  an  action  to  set  aside  a  fraudulent  conveyance  of 
land  made  by  the  guardian.^® 

The  successor  of  a  guardian  may  sue  on  the  bond  of  a  former 
guardian.*"* 

§  595.    As  to  separate  suits — Liability  of  sureties,  etc. — It 

has  been  held  that  a  guardian  is  liable  on  his  bond  to  each  ward  as 
he  comes  of  age,  or  to  a  subsequent  guardian  of  those  who  are 
minors,  and  that  each  ward  or  guardian  would  have  a  separate 
right  of  action  upon  such  bond,  and  that  a  judgment  of  any 
one  or  more  who  are  thus  entitled  would  not  be  a  bar  to  another 
suit  on  the  same  bond  by  one  who  was  not  a  party  to  the  suit  in 
which  such  judgment  was  rendered.^^  But  it  was  afterwards  de- 
cided that  where  a  recovery  in  any  one  case  is  for  the  entire 
amount  for  which  the  guardian  is  liable,  or  for  the  entire  penalty 
of  the  bond,  that  such  judgment  will  be  for  the  benefit  of  all  con- 

"  Burns'  R.  S.  1908,  §  254.  penalty  of  the  bond,  and  where  there 

^  State  V.  Parsons,  147  Ind.  579,  47  is    no    penalty    named    in    the    bond, 

N.  E.  17,  62  Am.  St.  430,  47  N.  E.  17.  there  is  then  no  limit  to  the  liability 

**  State  V.  Parsons,  147  Ind.  579 ;  47  of    the     sureties    thereon,     and    the 

N.  E.   17;   Bowen  v.   State,   121   Ind.  amount    recoverable    against   them    is 

235,  23   N.  E.  75.  co-extensive  vi^ith  the  liability  of  the 

'''Cogswell  V.    State,  65   Ind.    1.  guardian.      The    omission    to    fix    the 

"  Cotton   V.    State,  64  Ind.   573.    A  penalty  of  the  bond  does  not  invali- 

guardian  is  personally  liable  for  the  date    the    bond.      Hunt    v.    State,    53 

full  amount  of  his  ward's  estate  con-  Ind.  321 ;   State  v.   Britton,    102  Ind. 

verted   and   misappropriated,   but   the  214,    1    N.    E.  617;    Britton   v.    State, 

liability  of  the  sureties  upon  his  bond  115  Ind.  55,  17  N.  E.  254. 

cannot    exceed    the    amount    of    the 
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cerned,  and  the  fund  realized  therefrom  be  distributed  according 
to  their  respective  interests,  and  if  such  judgment  is  for  the  en- 
tire penalty  of  the  bond  it  would  be  a  bar  to  any  other  suit  on  such 
bond.  In  this  latter  case  the  doctrine  is  enunciated,  also,  that  a 
suit  upon  such  bond,  by  whomsoever  brought,  must  be  brought 
for  all  breaches  existing  at  the  time  of  the  commencement  of  the 
suit  and  for  the  entire  amount  of  the  liability  due  on  such  bond  at 
that  time.®^ 

Of  course,  this  rule  would  not  bar  subsecjuent  actions  for 
breaches  afterwards  committed  so  long  as  the  penalty  of  the  bond 
remains  unexhausted. 

Such  sureties  are  liable  only  for  breaches  of  the  particular  bond 
signed  by  them.^^  And  where  a  guardian  has  converted  his 
ward's  estate  to  his  own  use,  redress  must  be  sought,  if  on  any 
bond,  upon  the  bond  in  force  at  the  time  of  such  conversion.^*  So, 
where  a  new  bond  is  given  in  place  of  an  old  one,  the  liability  upon 
such  new  bond  is  prospective  only.^^ 


"-Moody  V.  State,  84  Ind.  433.  In 
their  reasoning  the  court  says :  "The 
wisdom  of  the  requirement  that  any 
suit  brought  upon  such  bond  shall  be 
for  the  benefit  of  all  concerned,  is  ex- 
emplified by  this  case.  The  evidence 
shows  that  the  entire  liability  of  the 
guardian  exceeded  the  penalty  of  the 
bond;  and,  in  such  cases,  the  relator 
who  could  first  obtain  a  judgment,  in 
an  action  for  his  sole  benefit,  would 
gain  an  undue  and  inequitable  pref- 
erence; and,  on  the  other  hand,  if, 
for  alleged  existing  breaches,  a  sep- 
arate suit  could  be  brought  on  the 
relation  and  for  the  use  of  each  bene- 
ficiary of  the  bond,  there  might  be  a 
needless  and  burdensome  multiplicity 
of  actions  concerning  the  same  mat- 
ters, brought  one  after  another  by 
each  ward,  so  long  as  the  statute  of 
limitations  had  not  barred  the  claim 
of  the  youngest;  and  in  a  case  where 
the  guardian  was   not  in   default,   as 


charged,  such  proceedings  might  be 
made  oppressive,  if  not  disastrous,  to 
him  and  his  bondsmen;  and,  if  he 
were  wrong,  an  end  of  the  litigation 
would  be  no  less  desirable  and  bene- 
ficial." 

"^Lowry  v.  State,  64  Ind.  421; 
Hogshead  v.  State,  120  Ind.  327,  22 
N.  E.  330;  Parker  v.  Medsker,  80 
Ind.  155.  Where  a  guardian  is  re- 
moved or  resigns  it  is  his  duty  to 
account  for  and  pay  over  any  bal- 
ance in  his  hands  due  the  ward,  fail- 
ing in  which  suit  will  lie  on  his  hand 
without  previous  demand.  Shook  v. 
State,  53  Ind.  403;  Hudson  v.  State, 
54  Ind.  378. 

"State  v.  Sanders,  62  Ind.  562,  30 
Am.  Rep.  203.  A  general  averment 
of  conversion  by  the  guardian  shows 
a  suable  breach  of  his  bond.  Shook 
V.  State,  53  Ind.  403. 

**  State  V.  Page,  63  Ind.  209. 
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The  sureties  upon  a  guardian's  bond  are  estopped  by  the  recitals 
therein,  in  an  action  upon  such  bond,  from  pleading,  by  way  of  de- 
fense, any  illegality  in  the  appointment  of  such  guardian,  or  that 
he  was  never  appointed  guardian. ^^ 

In  a  suit  upon  a  guardian's  bond  for  money  not  accounted  for, 
neither  he  nor  his  sureties  can  be  relieved  from  liability  unless  it 
is  shown  that  the  money  has  been  applied  in  strict  compliance  with 
the  law,''^  and  in  all  such  cases  of  delinquency  the  presumption  is 
as  strongly  against  the  guardian  and  in  favor  of  the  ward  as  the 
facts  will  warrant."'^ 

Where  money  has  been  paid  by  mistake  to  a  guardian,  and  the 
guardian  has  charged  himself  therewith,  the  money  does  not 
thereby  become  the  money  of  his  ward,  and  the  sureties  upon  the 
bond  of  such  guardian  cannot  be  held  liable  for  the  misappropria- 
tion of  such  money. ^^ 

Where  a  guardian  pays  money  of  his  ward  to  the  clerk  of  the 
court  without  first  obtaining  an  order  of  the  judge  of  such  court 
authorizing  such  payment,  the  sureties  upon  the  bond  of  such 
guardian  are  liable  for  any  money  so  paid.  Without  such  previ- 
ous order  the  clerk  cannot  become  the  legal  custodian  of  such 
fund.^ 

Where  the  bond  is  joint  and  several,  judgments  may  be  had 
thereon  against  the  sureties  alone. ^ 

Sureties  upon  the  general  bonds  of  a  guardian  executed  by  him 
at  the  time  of  his  appointment  and  during  the  course  of  the  guard- 
ianship are  liable  for  all  the  funds  received  by  the  guardian  except 
those  derived  from  the  sale  of  lands. ^  The  sureties  upon  the 
several  bonds  executed  by  a  guardian  are  not  liable  for  defalca- 

""Gray  v.  State,  78  Ind.  68,  41  Am.  "Jennings  v.  Kee,  5  Ind.  257. 

Rep.  545;  State  v.  Mills,  82  Ind.  126.  '"' State  v.  Bond,  121  Ind.  187,  22  N. 

Defects   in   guardians'  bonds,    and   in  E.  998. 

the    conditions    of    such    bonds    are  ^  Scott  v.  State,  46  Ind.  203 ;   State 

cured     by      statute.        Stevenson     v.  v.    Fleming,   46   Ind.   206 ;    Burns'   R. 

State,  69  Ind.  257;   Fee  v.  State,  74  S.   1908,  §  9420. 

Ind.   66;    Hurlburt   v.    State,   71    Ind.  '  Peelle  v.    State,    118    Ind.    512,   21 

154.  N.  E.  288. 

"State  V.  Roche,  91  Ind.  406;  State  'Hunt  v.  State,  53  Ind.  321. 
V.  Roche,  94  Ind.  372. 
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tions  occurring  before  the  execution  of  the  bonds  signed  by  them 
respectively.^ 

A  surety  upon  a  guardian's  bond  may  pay  the  amount  for  which 
he  is  hable  as  soon  as  such  habiHty  is  found  to  exist  without  wait- 
ing for  a  judgment  to  be  rendered.  And  where  sureties  on  bonds 
of  a  guardian  executed  at  different  times  agree  among  themselves 
upon  an  apportionment  of  the  Habihty  of  each  for  a  defalcation,  a 
recovery  cannot  be  had  by  one  of  them  upon  an  indemnifying 
mortgage  given  to  him  by  the  guardian  unless  he  can  make  proof 
of  his  liability  as  such  surety.  He  could  only  recover  on  such 
mortgage  whatever  sum  he  w-as  legally  liable  for  regardless  of 
such  apportionment,  and  which  he  had  actually  paid  upon  the  par- 
ticular bond  executed  by  him.^ 

In  an  action  by  a  ward  upon  the  bond  against  the  former  guard- 
ian and  his  sureties  for  conversion,  an  answer  that  the  guardian 
full}'  and  properly  accounted  for  and  paid  out  all  money  received 
by  him  as  guardian  is  insufficient,  where  it  appears  that  the  pay- 
ment was  not  made  to  the  ward,  or  accounted  for  to  the  court. 
Xor  in  such  a  case  can  a  claim  for  services  in  favor  of  the  guard- 
ian be  set  off  against  the  amount  due  the  ward,  for  if  the  guardian 
was  guilty  of  conversion  he  was  not  entitled  to  compensation  for 
services.*^ 

The  estate  of  a  surety  upon  the  bond  of.  a  guardian  is  liable  for 
a  default  of  the  guardian  occurring  after  the  death  of  the  surety, 
and  before  the  settlement  of  such  estate ;  and  the  heirs  of  such 
surety  are  likew'ise  liable  for  such  default  to  the  extent  of  the 
property  received  by  them.' 

§  596,  Liability  for  proceeds  of  real  estate, — The  sureties 
upon  the  general  bond  of  a  guardian  cannot  be  held  liable  for  the 
proceeds  of  a  sale  of  his  ward's  real  estate  by  such  guardian.^ 

*  Howe   V.    White,    162    Ind.    74,   69  '  Vorls  v.  State,  47  Ind.  345 ;  Cotton 

N.  E.  684 ;  Parker  v.  Medsker,  80  Ind.  v.  State,  64  Ind.  573. 

155 ;  Moody  V.  State,  84  Ind.  433.  "Warwick    v.     State,     5    Ind.    350; 

'  Howe  V.  White,  162  Ind.  74,  69  N.  Reno  v.   Tyson,  24   Ind.   56.     But   if 

E.  684.  the  land  is  sold  by  some  other  per- 

°  State   V.    Stockwell,   28   Ind.    App.  son  and  the  proceeds  paid  over  to  the 

530,   63  N.   E.   321.  guardian  the  sureties  on  the  general 


1074  INDIANA  PROBATE  LAW.  §  596 

Where  the  money  converted  by  a  guardian  is  partly  the  pro- 
ceeds of  the  sale  of  a  ward's  real  estate,  and  partly  the  general  as- 
sets of  his  estate  in  the  hands  of  such  guardian,  and  the  evidence 
does  not  show  which  fund  was  really  converted,  it  is  no  error  for 
the  court,  in  a  suit  upon  the  bonds  of  such  guardian,  to  render  a 
judgment  against  the  sureties,  both  upon  the  guardian's  general 
bond  and  upon  the  additional  bond  given  for  the  sale  of  the  real 
estate  of  the  ward,  for  a  pro  rata  share  of  the  amount  so  found 
converted.^ 

Whatever  may  be  the  measure  of  damages  in  an  action  upon 
any  bond  of  a  guardian,  the  amount  of  recovery  so  far  as  the  sure- 
ties upon  such  bond  are  concerned,  is  subordinate  to  the  general 
rule  that  a  surety  cannot  be  held  liable  for  a  greater  sum  than  the 
penalty  fixed  in  the  bond.  In  such  case  he  is  entitled  to  stand 
upon  the  letter  of  the  bond  as  to  his  liability." 

A  change  made  by  the  court  in  the  terms  of  the  sale  of  land  by 
a  guardian  after  the  execution  of  the  bond  in  such  matter  does  not 
affect  the  liability  of  the  sureties  upon  such  bond.^^ 

Where  two  persons  as  guardians  of  separate  wards  joined  in  an 
application  to  sell  land  belonging  to  both  wards,  and  executed  a 
joint  bond  in  such  proceeding  it  was  held  that  such  bond  was  the 
separate  bond  of  each  guardian,  and  that  each  was  liable  only  for 
the  proceeds  of  the  sale  received  by  him  individually. ^- 

A  complaint  on  the  bond  of  a  guardian  for  failure  to  account 
for  the  proceeds  of  the  sale  of  real  estate  need  not  aver  that  the 
sale  was  approved  by  the  court. ^^ 

In  an  action  upon  the  bond  given  on  the  sale  of  land  the  sureties 

bond    will    then    be    liable    for    their  v.    Steele,  21    Ind.   207,   83   Am.   Dec. 

proper  application.     Colburn  v.  State,  346;   Shook  v.   State,  53  Ind.  403. 

47  Ind.  310.  "  Graeter  v.  DeWolf,  112  Ind.  1,  13 

"Yost  V.  State,  80  Ind.  350;   State  N.    E.    Ill;    Meadows   v.    State,    114 

V.  Mitchell,  132  Ind.  461,  2,2  N.  E.  86.  Ind.  537;  17  N.  E.  121;  Line  v.  State, 

The  sureties  upon  the  additional  bond  131   Ind.  468,   30   N.   E.   703;   Brandt 

given  on  the  sale  of  land  are  liable  Suretyship,   §  93;  2   Sedgwick  Dam., 

for  the  proper  application  of  the  pro-  §   208. 

ceeds  of  such  sale  independent  of  any  "  Stevenson  v.  State,  69  Ind.  257. 

liability  on  the  general   bond.     State  ^'Hurlburt  v.  State,  71  Ind.  154. 

"  Hudson  v.  State,  54  Ind.  378. 
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may  set  up  any  proper  expenditures  made  by  the  guardian  for  the 
use  of  the  ward  for  which  the  guardian  may  not  already  have  re- 
ceived credit.^* 

§  597.  Liability  for  failure  to  report. — The  statute  provides 
that  it  shall  be  the  duty  of  every  guardian  of  any  minor  "to  ren- 
der, on  oath,  to  the  proper  court,  an  account  of  his  receipts  and 
expenditures  as  such  guardian,  *  *  *  and  failing  so  to  do, 
he  shall  '^'  *  *  be  liable  to  his  said  ward,  on  his  bond,  for  ten 
per  cent,  in  damages  on  the  whole  amount  of  estate,  both  real  and 
personal,  in  his  hands  belonging  to  such  ward,"^^ 

Construing  this  statute,  the  Supreme  Court  says :  "It  seems 
to  us  that  the  language  of  this  clause  of  the  statute  is  free  from 
doubt,  uncertainty  or  ambiguity,  that  no  technical  word  or  words 
of  two-fold  import  are  used  or  found  therein,  and  that  its  sense 
and  meaning  are  so  clear  and  plain  as  not  to  admit  of  con- 
struction. The  duty  of  the  guardian  to  render  to  the  proper 
court,  at  least  biennially,  a  verified  account  of  his  receipts  and  ex- 
penditures, is  declared  and  clearly  expressed ;  and  the  penalty  and 
liability  of  the  guardian  for  his  failure  to  perfonn  this  particular 
duty  are  set  forth  in  terms  of  no  doubtful  meaning.  For  a  breach 
of  the  duty  enjoined  upon  a  guardian,  it  is  clear  that  he  would  be 
liable  on  his  bond  to  his  ward,  by  the  express  letter  of  the  statute, 
'for  ten  per  cent,  in  damages  on  the  whole  amount  of  estate,  both 
real  and  personal,  in  his  hands  belonging  to  such  ward,'  "^^ 

Where  the  breach  relied  on  in  a  suit  is  a  failure  of  the  guardian 
to  account  to  the  ward  when  he  became  of  age,  and  it  does  not  ap- 
pear that  the  guardian  had  misappropriated  assets,  the  measure  of 
recovery  as  against  the  sureties,  at  least,  is  the  amount  due,  includ- 

"  Myers     v.     State,     45     Ind.     160;  State,    64    Ind.    421.      Sureties    in    an 

Kinsey  v.  State,  71  Ind.  32;  Corbaley  action  on  the  bond  by  the  ward  may 

V.  State,  81  Ind.  62.  set  up  the  same  defenses  the  princi- 

"  Burns'    R.    S.    1908,    §    3068,    CI.  pal  would  have  been  entitled  to  have 

3.     Sureties  are  not  estopped  by  the  made.    Hughart  v.  Spratt,  78  Ky.  313. 

reports  of  the  guardian,  as  to  amount  ^*  Baldridge  v.    State,   69   Ind,    166; 

in  his  hands,  but  they  may  show  such  Peelle  v.    State,   118  Ind.   512,  21   X, 

reports     to    be     untrue,       Lowry     v.  E.  288, 
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ing  simple  interest,  to  which  sum  the  court  may,  if  it  deems  proper 
in  the  particular  case,  add  ten  per  centum  penalty." 

The  failure  of  a  guardian  to  file  an  inventory,  as  required  by  the 
statute,  is  a  technical  breach  of  his  bond,  but  is  such  a  breach  as 
will  only  authorize  nominal  damages  unless  some  actual  damages 
were  shown. ^* 

§  598.  Complaint  in  suits  on  bonds. — In  an  action  upon  a 
guardian's  bond,  the  complaint  should  contain  an  averment  that 
such  bond  was  executed,  not  only  by  the  guardian,  but  also  by  the 
sureties ;  otherwise,  a  demurrer  should  be  sustained  to  it  for  want 
of  sufficient  facts. ^"^ 

In  such  an  action,  where  the  breach  of  the  bond  assigned  in 
the  complaint  is  not  assigned  with  sufficient  certainty,  such  uncer- 
tainty must  be  remedied  by  a  motion  to  make  the  complaint  more 
specific  and  certain,  and  not  by  demurrer  for  want  of  facts."° 

It  is  not  necessary,  in  such  action,  that  each  alleged  breach  of 
the  bond  should  be  assigned  in  a  separate  paragraph  of  com- 
plaint;"^ for  when  there  are  several  breaches,  each  breach  so  as- 
signed, taken  in  connection  with  the  introductory  averments  in  the 
complaint,  may  be  regarded  as  a  separate  paragraph  of  the  com- 
plaint, and  as  constituting  a  distinct  cause  of  action.-- 

"  Peelle  v.    State,    118  Ind.  512,  21  302.     And  one  ward  may  sue  on  such 

N.  E.  288.     The  liability  of  a  guard-  bond    without    joining   the    others    in 

ian  on  his  bond  for  ten  per  cent,  in  the  action.     Cotton  v.   State,  64  Ind. 

damages    for    failure    to    account    to  573. 

the   proper   court  once   in   every  two  ""  Davis  v.  State,  68  Ind.  104. 

years,  is  not  dependent  upon  a  show-  ^  Richardson  v.   State,  55  Ind.  381. 

ing   of   actual    damage   to    the    estate  The  successor  of  a  guardian  may  sue 

resulting  from  such  failure.     Eiceman  on  the  bond  of  the  former  guardian 

V.   State,  75   Ind.  46.  for  a  failure  to  pay  over  balance,  etc. 

"Buchanan  v.   State.    106  Ind.  251,  Cogswell  v.   State,   65   Ind.   1. 

6  N.  E.  614.  -State  v.  Roche,  94  Ind.  372;  Bo- 

"  Fee  v.  State,  74  Ind.  66.    A  com-  den   v.   Dill,   58   Ind.   273 ;    Buskirk's 

plaint   on   a  bond   for   failure   to   ac-  Practice,    180.     A  creditor  whose   in- 

count  for  the  proceeds  of  the  sale  of  terests  have  been  injuriously  affected 

land  need  not  aver  that  the  sale  was  by   the   action    of   the    guardian    may 

approved    by    the    court.      Hudson    v.  maintain     an     action     on     his     bond. 

State,   54   Ind.   378.     A   suit  may  be  State   v.    Fitch,    113   Ind.   478,    16   N. 

brought  on  a  bond  against  the  guard-  E.  396. 
ian  alone.     Bescher  v.  State,  63  Ind. 
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Where  a  complaint  on  a  guardian's  bond  exhibits  a  copy  of 
the  bond  and  the  clerk's  approval  thereof,  such  complaint  will  be 
deemed  sufficient  without  an  allegation  that  such  bond  was  ap- 
proved."^ 

In  an  action  upon  a  guardian's  bond  which  has  been  lost  or  mis- 
laid, the  existence,  loss  and  contents  of  such  bond  are  necessary 
facts  to  be  established  by  a  fair  preponderance  of  the  evidence; 
and  under  the  general  denial  these  facts  may  be  controverted  by 
the  defendants  as  well  as  the  fact  that  such  bond  was  executed  by 
them.'* 

The  removal  of  a  guardian  from  his  trust,  and  a  failure  on  his 
part  to  account,  is  a  sufficient  averment  as  a  breach  of  his  bond."'''' 

Where  the  breach  assigned  in  an  action  on  the  bond  of  a  guard- 
ian is,  that  such  guardian  converted  the  assets  of  the  estate  of  his 
ward  to  his  own  use,  and  such  assets  consist,  in  whole  or  in  part, 
of  notes  not  yet  due  and  uncollected,  the  guardian  cannot  be  held 
liable  for  the  amount  of  such  notes  until  they  have  been  collected, 
unless  there  is  some  allegation  of  negligence,  or  some  allegation 
in  the  complaint  in  reference  to  such  notes  that  would  make  the 
guardian  responsible  for  the  amount.  The  mere  failure  to  do  his 
duty  in  collecting  notes  due  the  estate  will  not  render  him  liable 
for  a  conversion  of  assets,  or  sustain  such  allegation  in  the  com- 
plaint, but  in  alleging  the  conversion  to  his  own  use  of  money  be- 
longing to  the  ward,  it  is  not  necessary  in  the  complaint  to  set  out 
all  the  facts  of  such  conversion. ^^ 

§  599.  Defenses — Plea  of  set-off. — In  an  action  upon  a 
guardian's  bond  a  plea  of  set-off  by  either  the  guardian  or  his 
sureties,  of  any  indebtedness  of  the  ward  to  the  guardian,  is  a 
good  plea  in  defense  of  such  action."     And  to  such  a  plea  the 

^  State  V.  Roche,  94  Ind.  372.  of    the    guardian.      Sanders    v.    For- 

^Millikan    v.    State,    70    Ind.    310;  gasson,  3  Baxt.    (Tenn.)   249. 

Pattison  v.  Shaw,  82  Ind.  32.  "*  Kidwell  v.  State,  45  Ind.  27;  San- 

""  Moody  V.   State,  84  Ind.  433.     A  ders  v.   State,  49  Ind.  228;   Hipes  v. 

suit  against  the  guardian  is  not  a  bar  State,   69   Ind.   403;    Shook  v.    State, 

to  a  suit  against  the  sureties,  but  in  53  Ind.  403. 

such   suit  the   sureties    should  be   al-  "Myers  v.  State,  45  Ind.  160;  Cor- 

lowed   credit  for  any  sum    recovered  baley  v.    State,   81   Ind.   62;    State  v. 

7 — Pro.  Law. 
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ward  cannot  reply,  by  way  of  set-off,  for  the  value  of  services 
rendered  the  guardian  during  the  period  of  the  guardianship 
in  a  suit  pending  upon  the  additional  bond  of  a  guardian  given 
to  secure  the  proceeds  of  a  sale  of  such  ward's  real  estate,  with- 
out first  showing  that  the  penalty  of  the  original  bond  had  been 
exhausted  without  the  ward  obtaining  the  credit  due  for  such 
services."^ 

But  a  guardian  cannot,  in  such  action,  claim  an  allowance 
for  services,  if  he  has  failed  in  his  statutory  duties  as  such 
guardian.^" 

Where  the  suit  is  upon  the  bond  of  the  guardian  for  conversion 
and  the  complaint  charges  that  the  guardian  fraudulently  ob- 
tained his  discharge,  the  sureties  cannot  set  off  a  claim  for  services 
rendered  by  the  guardian  to  the  ward,  for  in  such  case  the  guard- 
ian would  not  be  entitled  to  compensation.®*' 

§  600.  Defenses — Limitations. — A  guardianship  is  a  con- 
tinuing trust,  and  so  long  as  such  trust  continues  the  statute  of 
limitations  will  not  bar  an  action  to  enforce  it.  The  ward's 
right  of  action  against  the  guardian  accrues  on  the  arrival  of 
the  ward  at  his  majority,  and  the  statute  of  limitations  will  then 
begin  to  run  in  favor  of  such  guardian,  and  after  the  lapse  of 
sufficient  time,  a  plea  by  the  guardian  of  the  statute  of  limitations 
is  a  good  defense  in  bar  of  an  action  against  him  by  the  ward.^^ 

The  statute  of  limitations  is  a  defense  and  it  is  not  necessary  to 
anticipate  and  avoid  such  defense  in  the  complaint ;  for  when  any 
statute  of  limitations  is  pleaded  as  a  defense,  if  the  facts  bring 
the  case  within  any  of  the  exceptions  to  the  statute,  they  may  be 

Wylie,  86   Ind.  396;    State  v.   Roche,  288;  Lambert  v.  Billheimer,   125  Ind. 

94  Ind.  372;  Glidewell  v.   Snyder,  72  519,    25    N.    E.    451.      The    limitation 

Ind.  528;  Burns'  R.  S.  1894,  §  352.  begins    to    run    from   the   time    when 

^Kinsey  v.    State,   71    Ind.   32.  the    guardian    settles    his    account    in 

"*  State  V.  Parrish,  1  Ind.  App.  441,  court  and  not  from  the  date  of  filing 

27    N.    E.   652.  his   report.     Probate   Court  v.   Child, 

'"State  V.    Stockwell,   28  Ind.   App.  51  Vt.  82;  Marlow  v.  Lacy,  68  Tex. 

530,  63  N.  E.  321.  154,   2    S.   W.   52;    Nunnery   v.    Day, 

^  Jones    V.     Jones,    91     Ind.     378;  64  Miss.  457,  1  So.  636.     The  limita- 

Peele  v.  State,  118  Ind.  512,  21  N.  E.  tion    runs    only    from    the    time    the 
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set  up  in  the  reply.^'  The  statute  provides  that  final  settlement  of 
an  estate  may  be  vacated  within  three  years  on  account  of  illegal- 
ity, fraud  or  mistake  in  such  settlement  or  in  the  prior  proceed- 
ings.^^ Another  section  requires  that  suits  on  guardians'  bonds 
shall  be  governed  by  the  law  regulating  suits  on  the  bonds 
of  executors  and  administrators."*  By  virtue  of  this  latter  section 
it  has  been  settled  that  the  fonner  section  applies  to  guardianships 
and  that  the  lapse  of  three  years  is  a  complete  bar.^^ 

A  guardian  is  not  a  public  officer  within  the  meaning  of  the 
statute  which  limits  the  time  for  the  bringing  of  actions  upon 
the  bonds  of  such  officers  to  five  years. ^®  A  personal  claim  by  the 
ward  after  he  reaches  full  age,  for  money  in  the  hands  of  his 
guardian,  is  barred  after  a  lapse  of  six  years. ^^ 

§  601.  Defenses — Release,  etc. — Where  the  complaint  in 
an  action  on  a  guardian's  bond  assigns  specific  breaches,  a  gen- 
eral answer  by  the  guardian  that  he  had  faithfully  discharged  the 


cause  of  action  accrues  and  not  from 
the  date  of  the  bond.  Bonham  v. 
People,  102  111.  434. 

''  State  V.  Parsons,  147  Ind.  579,  47 
N.  E.  17,  62  Am.  St.  430. 

='  Burns'  R.  S.  1908.  §  2925. 

^'Burns'  R.  S.  1908,  §  3074. 

=' State  V.  Parsons,  155  Ind.  67,  57 
N.  E.  711. 

^'Peelle  v.  State,  118  Ind.  512,  21 
N.  E.  288.  In  State  v.  Hughes,  15 
Ind.  104,  the  court  says:  "The  law, 
we  have  seen,  does  not  permit  a  suit 
on  the  bond  of  an  executor  or  adm.in- 
istrator,  even  for  fraud  or  mistake 
in  his  final  settlement,  unless  it  be 
brought  within  three  years  from  the 
settlement.  Suits  against  guardians 
on  their  bonds  are  to  be  governed 
by  the  same  law ;  hence  it  would  seem 
to  follow,  that  they  must  be  brought 
within  three  years  from  the  final  set- 
tlement of  the  guardian.  Settlements 
made  by  executors  and  administra- 
tors,   and   those   made   by   guardians, 


seem   to   stand   on   the   same   general 
basis." 

''Jones  V.  Jones,  91  Ind.  378; 
Heady  v.  State,  60  Ind.  316;  Bescher 
V.  State,  63  Ind.  302.  The  estate  of 
a  deceased  surety  is  liable  for  a  de- 
fault of  the  guardian  which  occurred 
after  the  surety's  death  and  before 
the  final  settlement  of  the  guardian- 
ship. Voris  V.  State,  47  Ind.  345; 
Cotton  V.  State,  64  Ind.  573.  But  to 
make  such  claim  available  it  must  be 
presented  within  the  time  required  by 
law  for  presenting  claims  against 
intestate  estates,  otherwise  it  will  be 
barred.  Brooks  v.  Rayner,  127  Mass. 
268;  Glass  v.  Woolf,  82  Ala.  281,  3 
So.  11.  If  one  surety  is  dead  his 
personal  representative  may  be  joined 
in  a  suit  against  the  others.  Lynch 
V.  Rotan,  39  111.  14.  Barred  after  the 
lapse  of  six  years  from  the  discovery 
of  the  defalcation.  Campbell  v.  First's 
Estate,  —  Ind.  App.  — ,  97  N.  E.  754. 
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duties  of  the  guardianship  is  bad/®  and  if  more  than  one  breach  is 
assigned,  a  demurrer  to  the  whole  complaint  should  be  overruled 
if  any  one  breach  assigned  is  found  sufficient.  The  demurrer 
should  be  to  each  breach  separately.^^ 

If  a  ward,  upon  arriving  at  full  age,  executes  a  release  to  one 
or  more  of  the  sureties  upon  his  guardian's  bond,  it  vitiates  the 
bond  and  discharges  all.  A  release  of  one  or  more  joint  obligors 
in  a  bond  is  a  release  of  all.*° 

The  estate  of  a  deceased  surety  upon  a  guardian's  bond  is 
liable  for  a  breach  of  such  bond  by  the  guardian  subsequent  to 
the  death  of  such  surety  and  prior  to  the  final  settlement  of  his 
estate,  and  evert  after  the  final  settlement  of  the  estate  the 
heirs  of  such  deceased  surety  will  be  held  liable  for  all  such 
subsequent  defalcations  of  a  guardian  to  the  extent  of  the  prop- 
erty inherited  by  them  from  the  estate  of  such  deceased  surety.*^ 

A  surety  on  a  guardian's  bond  is  not  required  by  law  to  keep 
the  title  to  all  his  property  in  himself  in  anticipation  of  some 
future  liability  upon  such  bond,  which  he  may  have  good  reason 
to  believe  will  never  occur;  but  he  may,  in  good  faith,  before 
any  breach  in  such  bond,  dispose  of  his  property  as  he  may  see 
fit.  If  by  such  disposition  the  security  is  weakened  the  remedy  is 
to  require  the  guardian  to  give  a  new  or  additional  bond.*" 

The  extraordinary  remedy  given  against  an  embezzling  ex- 
ecutor or  administrator,  by  Sec.  2772  Burns'  R.  S.  1908,  is  not 

**  Cottingham    v.    State,    7    Blackf.  44  Ind.  67.     A  ward  at  full  age  re- 

(Ind.)  405.  leased  his   guardian   under   such   cir- 

^  Colburn    v.    State,    47    Ind.    310 ;  cumstances  as  showed  fraud  upon  the 

State  V.  Roche,  94  Ind.  372.     Several  part  of  the  guardian,  yet  a  delay  of 

breaches    of   a   guardian's   bond    may  four  years  on  the  part  of  the  ward 

be  joined   in  the  same  paragraph   of  was    held   such    laches    as    to    release 

complaint.      Richardson    v.    State,    55  the  sureties  upon  the  guardian's  bond. 

Ind.  381.  Aaron  v.  Mendel,  78  Ky.  427,  39  Am. 

'"Tyner  v.   Hamilton,   51   Ind.  259.  Rep.  248n;   Johnson  v.    Chandler,    15 

An  agreement  with  a  ward  after  he  B.  Mon.  (Ky.)  584. 

arrives    at    age   to    give    time   to   the  "  Voris  v.  State,  47  Ind.  345;   Ste- 

guardian    in    which    to    make    settle-  vens  v.   Tucker,  87  Ind.   109. 

ment,  unless  based  on  a  valid  consid-  "Robinson  v.  Rogers,  84  Ind.  539; 

eration,  is  not  a  release  of  the  sure-  Bowen  v.   State.   121  Ind.  235,  23  N. 

ties  on  the  bond.     Douglass  v.  State,  E.  75. 
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applicable  to  the  case  of  a  guardian  either  of  a  minor  or  of  a 
person  of  unsound  mind.*^ 

§  602.  Measure  of  damages  in  suits  on  bonds. — /\s  suits  on 
the  bonds  of  guardians  are  governed  by  the  law  regulating  suits 
on  the  bonds  of  executors  and  administrators/^  the  measure 
of  damages  in  such  suits,  with  perhaps  one  exception,  is  regu- 
lated by  the  same  law.  In  actions  on  the  bonds  of  executors  and 
administrators,  the  statute  prescribes  the  following  as  the  rule 
for  estimating  the  damages  to  be  recovered:  "The  measure  of 
damages  in  all  such  suits  shall  be  the  value  of  the  property  con- 
verted, destroyed,  embezzled  or  concealed;  the  injury  sustained 
by  the  estate,  or  any  person  interested  therein ;  interest  on  money 
retained ;  such  exemplary  damages  as  the  court  or  jur}^  trying  the 
case  may  be  willing  to  give,  and  ten  per  centum  on  the  whole 
amount  assessed. "*° 

The  exception  noted  is  found  in  the  third  clause  of  Sec.  3068, 
Bums'  R.  S.  1908,  where,  for  a  failure  to  make  biennial  reports, 
a  guardian  subjects  himself  to  a  penalty  of  ten  per  cent,  damages 
upon  the  whole  amount  of  estate  in  his  hands  belonging  to  his 
ward,  which  may  be  recovered  in  an  action  upon  the  bond  of 
such  guardian.  The  penalty  prescribed  in  this  clause  of  the 
statute  may  be  enforced  at  any  time  against  the  guardian,  after 
his  failure  to  report,  as  required  by  the  statute.**'  The  amount 
of  recovery  in  such  action  is  limited  to  the  ten  per  centum  upon 
the  aggregate  value  of  the  estate  in  the  hands  of  the  guardian.*^ 
Such  penalty  is  more  in  the  nature  of  a  spur,  or  incentive  to  a 

*^  Stumph  V.  Pfeiffer,  58  Ind.  472.  ages  the  ward's  estate  may  suffer  in 
**  Bums'  R.  S.  1908,  §  3074.  consequence   of  such  failure,  not  ex- 
«  Burns'  R.  S.  1908,  §  2982.  ceeding  ten  per  cent. ;  that  the  breach 
"Ely    V.    Hawkins,     15    Ind.    230:  is  therefore  bad,  because  it  does  not 
Eiceman  v.  State,  75  Ind.  46.  state    facts    showing   that   any   actual 
*'Peelle  v.  State,  118  Ind.  512,  21  N.  damage  had  resulted  to  the  estate  of 
E.  288.     In  Eiceman  v.  State,  75  Ind.  the  ward  from  the  failure  of  the  ap- 
46,  it  is  said:    "It  is  insisted  by  the  pellant  to   render  his  account  as   re- 
appellant,     that     the     above     section  quired. 

should  be  construed  to  mean  that  a        We  cannot  adopt  this  view  of  the 

guardian    failing    to    account,    as    re-  statute.     Its  language  is  too  clear  to 

quired,   shall   be  liable   for  any   dam-  require  or  admit  of  construction." 
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guardian  to  be  prompt  in  his  accounting,  than  it  is  in  the  nature 
of  a  measure  of  damages  in  the  real  sense  of  that  term. 

The  only  rule  of  damages  prescribed  by  the  act  touching  the 
relation  of  the  guardian  and  ward,  is  expressly  limited  to  a  breach 
of  the  particular  duty  required  of  the  guardian  "to  render  on 
oath  to  the  proper  court  an  account  of  his  receipts  and  expendi- 
tures as  such  guardian,  verified  by  vouchers  or  proof,  at  least 
once  in  every  two  years."  It  is  said  that  such  act  "from  its 
enacting  clause  down  to  and  including  the  last  word  of  the  last 
section  therein,"  contains  no  other  provision  whereby  this  rule 
of  damages  "is  made  applicable  to  any  other  breach  of  any  other 
duty  of  a  guardian  to  his  ward."*^ 

This  being  the  case,  for  a  measure  of  damages  in  actions  on 
bonds  of  guardians  for  breaches  other  than  the  one  above  noted, 
heed  must  be  had  to  the  rule  established  by  statute  in  suits  brought 
upon  the  bonds  of  executors  or  administrators.  This,  in  efifect, 
establishes  two  rules  of  measurement  of  damages  in  suits  on 
guardians'  bonds,  the  proper  rule  to  apply  depending  upon  the 
character  of  the  breach  alleged.*^ 

§  603.  Same — Rule  as  announced. — The  court  lays  down 
the  following  rule :  "The  court  below  should  have,  in  the  first 
place,  ascertained  the  amount  of  the  principal  with  which  the 
guardian  was  chargeable.  To  this  should  have  been  added  what- 
ever increase  had  resulted  from  loans  or  investments  of  such  es- 
tate. If  the  money  had  not  been  loaned  or  invested,  then  the  court 
should  have  added  such  sum  as  could  have  been  realized  by  loan- 
ing the  same.  Upon  the  aggregate  amount,  interest  should  have 
been  computed  at  six  per  cent.,  as  that  is  the  legal  rate  of  interest 
in  this  state  in  the  absence  of  an  agreement  in  writing  to  pay  a 

*' Baldridge  V.  State,  69  Ind.  166,  on  512,    21    N.    E.    288;    Bernhamer    v. 

this  point  overruling  the  case  of  Rich-  Steeg,  10  Ind.  App.  119,  Zl  N.  E.  420; 

ardson  v.  State,  55  Ind.  381.  English  v.  State,  81  Ind.  455;  Buchan- 

**  Potter  V.  State,  23  Ind.  607;  Col-  an  v.  State,  106  Ind.  251,  6  N.  E.  614; 
burn  V.  State,  47  Ind.  310;   Richard-  Stroup  v.   State,  70  Ind.  495;    Mead- 
son  V.  State,  55  Ind.  381 ;  Bescher  v.  ows  v.  State,   114  Ind.  537,  17  N.  E. 
State,  ()Z  Ind.  302;  Baldridge  v.  State,  121. 
69  Ind.  166;  Peelle  v.  State,  118  Ind. 
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higher  rate,  not,  however,  exceeding  ten  per  cent.  To  the  sum 
thus  ascertained,  ten  per  cent,  should  have  been  added." 

These  items  are  imperatively  required  by  the  statute  to  be  taken 
into  consideration  in  fixing  the  amount  of  the  recovery  in  an 
action  upon  the  bond  of  a  guardian,  executor,  or  administrator. 

In  addition  to  these  sums,  the  court  or  jury  is  invested  with  the 
discretionary  power  to  assess  exemplary  damages.  The  statute 
does  not  impose  a  limit  upon  the  discretion  conferred,  but  we 
think  it  should  be  construed  to  mean  a  sound  legal  discretion,  to 
be  exercised  in  a  proper  case,  to  be  governed  by  the  facts  and  cir- 
cumstances attending  each  case.  If  exemplary  damages  are  as- 
sessed, the  amount  should  be  added  to  the  aggregate  amount 
before  the  ten  per  cent,  is  added,  as  that  is  to  be  added  to  the 
whole  amount  assessed. ^'^ 

The  ten  per  cent,  penalty  can  only  be  assessed  where  the  money 
has  been  converted,  embezzled,  or  concealed,  and  is  in  the  way  of 
a  punishment  for  a  wrong.  The  court  says  further:  "We  think 
that  before  it  can  be  said  that  there  has  been  such  a  conversion 
as  will  authorize  the  imposition  of  the  ten  per  cent,  penalty,  there 
must,  at  least,  be  a  demand  for  the  money  and  a  refusal  to  pay."^^ 

§  604.  Same — Exemplary  damages. — The  rule  announced 
and  the  statute  upon  which  it  is  based  provide  for  the  award 
of  exemplary  damages  at  the  discretion  of  the  court  or  jury  try- 
ing the  case. 

Exemplary  or  punitive  damages,  the  terms  being  synonymous, 
are  defined  to  be  "damages  allowed  as  a  punishment,  or  by  way 
of  example,  to  deter  others  from  the  like  offenses,  for  torts  com- 
mitted with  accompanying  fraud,  malice  or  oppression."^-  The 
power  to  assess  such  damages  in  actions  on  guardians'  bonds  has 

^  Colburn    v.    State.    47    Ind.    310;  the  moneys,  etc.,  in  his  hands  belong- 

Baldridge  v.  State,  69  Ind.  166.  ing   to   said  wards.     It   was   held   in 

"Buchanan  v.   State,    106  Ind.  251,  Snyder  v.   Baber,  74  Ind.  47,  that  a 

6  N.  E.  614.     In  Bernhamer  v.  Steeg,  demand  was  implied  from  such  an  al- 

10  Ind.  App.   119,  2)1  N.  E.  420,   the  legation.     See  also  Burns  v.  Fox,  113 

court   says:     "The   allegation   in   this  Ind.  205,  [14  N.  E.  541]." 

case    is    that    appellant    "failed,    neg-  "  State  v.  Stevens,  103  Ind.  55,  2  N. 

lected,    and    refused    to    account    for,  E.  214,  53  Am.  Rep.  482. 
pay  over  and  deliver,  to  his  successor, 
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been   frequently  recognized  and  asserted  both  directly  and  in- 
directly by  the  courts  of  this  state.^^ 

But  in  one  case  it  was  held  that  under  the  rule  declared  in  State, 
ex  rel.,  v.  Stevens,  103  Ind.  55,  2  N.  E.  214,  53  Am.  Rep.  482, 
the  court  had  no  authority  to  award  exemplary  damages,  the 
court  saying:  "In  that  case  it  was  held  that  a  definite  penalty 
might  be  designated,  but  that  an  unrestricted  right  to  assess 
exemplary  damages  could  not  be  conferred  upon  the  courts.  In 
cases  of  this  class,  if  there  is  a  violation  of  law  deserving  punish- 
ment, the  guardian  should  be  prosecuted  for  a  crime;  if  there  is 
not  such  a  violation,  then  his  sureties  should  not  be  punished.  It 
is  doubtful  whether,  in  any  case,  a  surety  guilty  of  no  personal 
wrong  can  be  punished,  for  all  that  should  be  required  of  him  is 
that  he  make  adequate  compensation  to  the  injured  party."^* 

§  605.  Form  of  judgment  in  such  suit. — The  form  of  judg- 
ment to  be  rendered  in  such  action  is  the  same  as  that  rendered  in 
actions  on  the  bonds  of  executors  and  administrators,  and  shall 
be  collectible  without  relief  or  stay  of  execution. ^^ 

In  such  cases  the  statute  is  prospective  in  its  operation  ,and 
does  not  affect  bonds  executed  prior  to  its  enactment.-'''^ 

^^Colburn  v.  State,  47  Ind.  310;  that  exemplary  damages  are  allowed 
Baldridge  v.  State,  69  Ind.  166;  Eng-  in  any  case  which  is  punishable  crim- 
lish  V.  State,  81  Ind.  455;  Stroup  v.  inally,  the  defendant  is  or  is  liable  to 
State,  70  Ind.  495 ;  Meadows  v.  State,  be  twice  punished  for  the  same  of- 
114  Ind.  537,  17  N.  E.  121;  Peele  v.  fense,  once  by  the  state  for  the  pub- 
State,  118  Ind.  512,  21  N.  E.  288;  lie  grievance,  and  again  by  the  in- 
Bernhamer  v.  Steeg,  10  Ind.  App.  119,  jured  party  for  example's  sake,  for 
2)1  N.  E.  420.  the  supposed  benefit  of  the  public,  to 

"Peelle  v.  State,  118  Ind.  512,  21  N.  deter  others  from  the  like  offending." 

E.  288.     In  State  v.  Stevens,  103  Ind.  Austin   v.    Wilson,    4    Cush.    (Mass.) 

55,  2  N.  E.  214,  53  Am.  Rep.  482,  it  273,  50  Am.  Dec.   766n. 
is    said :     "E.xemplary    damages    only        ^°  Burns'  R.   S.  1908,   §   605 ;   Potter 

commence  at  the  point  where  full  pri-  v.    State,    23    Ind.    550;    Williams    v. 

vate    or   compensatory    damages    end.  State,  89  Ind.  570. 
and  so  long  as  there  remains  any  pri-        ^  Williams    v.    State,    89    Ind.    570 ; 

vate  injury  to  be  redressed,  no  exem-  Bronson  v.   Kinzie,   1   How.    (U.    S.) 

plary  damages  are  or  can  be  awarded.  311,   11  L.  ed.  143;  Hutchins  v.  Bar- 

The  result  of  it  is  that  to  the  extent  nett,   19  Ind.   15. 
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Judgment  may  be  rendered  against  the  sureties  only  on  the 
bond  where  there  has  been  no  process  sensed  upon  the  guardian.^^ 

Judgments  rendered  in  actions  on  the  bonds  of  a  guardian  are 
Hens  upon  the  lands  of  the  defendants  from  the  date  of  the  com- 
mencement of  the  actions."** 

The  judgment  rendered  on  the  bond  of  a  guardian  is  a  judg- 
ment founded  on  contract,  and  the  judgment  defendant  is  entitled 
to  his  statutory  exemptions  as  a  resident  householder.^^ 

§  606.  Removal  of  guardian. — The  statute  provides  that : 
"The  court  by  whom  or  by  whose  clerk  any  guardian  has  been  or 
may  be  appointed,  or  the  judge  thereof  in  vacation,  may,  at 
any  time,  remove  such  guardian,  upon  written  application  of  his 
ward  or  wards,  or  any  person  in  behalf  of  said  wards,  for 
habitual  drunkenness,  neglect  of  his  duties,  incompetency,  fraudu- 
lent conduct,  removal  from  the  state,  or  any  other  cause  which, 
in  the  opinion  of  such  court,  or  the  judge  thereof  in  vacation, 
renders  it  for  the  interests  of  the  ward  that  such  guardian  shall 
be  removed,  he  having  ten  days'  notice  thereof;  except  that  where 
such  guardian  so  conceals  himself  that  notice  cannot  be  sensed,  or 
his  residence  is  unknown,  or  he  has  removed  from  the  state,  and 
such  facts  appear  by  the  return  of  the  sheriff,  or  affidavit  of  such 
[facts],  notice  may  be  given  by  publication  in  a  weekly  newspaper 
for  three  weeks  successively,  ten  days  before  the  first  day  of  the 
term  or  time  of  hearing.  And  provided,  also,  That  whenever 
an  unmarried  woman  who  is  a  guardian  marries,  she  shall  be 
removed,  unless  her  husband  shall  signify  to  the  court  his  assent 
in  writing,  filed  in  open  court,  to  her  continuance  in  said  trust, 
which  assent  shall  make  him  jointly  liable  with  her  for  the  due 
execution  of  said  trust."®*' 

°'  Peelle  v.    State,   118  Ind.   512,  21  who  fails  to  file  an  inventory  as  re- 

N.   E.  288.  quired  shall  be  removed,  and  this,  in 

"^  Burns'  R.  S.  1908,  §  636;  Day  v.  case    of    resignation,    applies    to    the 

Worland.  92  Ind.  75.  successor.     Wood   v.    Black,   84   Ind. 

''  Green  v.  Simon,  17  Ind.  App.  360,  279.     The  removal  of  a  guardian  for 

46  N.  E.  693.  failure    to    file    an    inventory    virithin 

■^Burns'   R.    S.    1908,    §   3071.     The  three   months   from   his   appointment, 

statute  is  imperative,  that  a  guardian  is  much  in  the  discretion  of  the  court. 
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To  authorize  a  court  to  remove  a  guardian,  the  appHcation  for 
such  removal  should  show  some  good  cause  which  renders  such 
removal  necessary  in  the  interest  of  the  ward  or  of  his  estate."^ 

The  matter  of  removing  or  refusing  to  remove  a  guardian  is 
one  which  is  very  much  in  the  discretion  of  the  court,  and  upon 
appeal  the  Supreme  Court  will  not  interfere  unless  it  appears 
clearly  that  there  has  been  an  abuse  of  such  discretion  of  the 
circuit  court.  The  rule  is  thus  stated  in  one  case :  "In  cases  like 
this,  a  large  discretion  must  necessarily  be  left  to  the  courts  hav- 
ing original  jurisdiction,  and  we  will  not  disturb  their  action 
unless  that  discretion  is  grossly  abused. '"^^ 

A  guardian,  who  has  been  appointed  by  the  court  while  a  minor 
is  under  the  age  of  fourteen  years,  will  not  necessarily  be  removed 
at  the  instance  of  such  minor  when  he  attains  that  age.*'^ 


and  its  action  in  refusing  to  remove 
will  not  be  reversed,  if  an  excuse  be 
shown  for  the  guardian's  failure  which 
is  not  clearly  insufficient.  Wood  v. 
Black,  84  Ind.  279,  distinguished. 
Johnson  v.  Metzger,  95  Ind.  307. 

"'Dibble  v.  Dibble,  8  Ind.  307;  Mor- 
gan V.  Anderson,  5  Blackf.  (Ind.) 
503;  Pickens  v.  Clayton,  7  Blackf. 
(Ind.)    321. 

^^  Young  V.  Young,  5  Ind.  513; 
Johnson  v.  Metzger,  95  Ind.  307.  A 
guardian  of  several  wards  having  an 
estate  in  common  must  keep  separate 
accounts  with  each,  and  if  he  fail  in 
this  because  he  is  too  ignorant,  he 
should  be  removed;  so,  also,  if  he. 
manage  the  estate  of  his  wards  for 
his  own  benefit  instead  of  theirs. 
Wood  V.  Black,  84  Ind.  279.  A  judg- 
ment removing  a  guardian,  upon  a 
special  verdict  that  he  had  failed  to 
provide  suitable  homes  and  to  attend 
properly  to  the  school  education  of 
his  wards,  was  reversed  upon  the 
evidence  showing  that  he  had  done  as 
well   as   he   could   under  the   circum- 


stances in  furnishing  homes  for  his 
wards  and  not  showing  that  he  had 
failed  to  attend  properly  to  their 
school  education.  Rooker  v.  Wise,  75 
Ind.  306.  The  marriage  of  a  female 
ward  to  a  person  of  full  age  operates 
as  a  legal  discharge  of  the  guardian, 
and  he  is  authorized  to  account  to  the 
wife,  with  the  assent  of  her  husband. 
Swihart  v.  Shaffer,  87  Ind.  208.  The 
marriage  of  a  female  ward  to  a  per- 
son of  full  age  terminates  the  guard- 
ianship, and  the  guardian  must  then 
account.  Upon  such  marriage  the 
fiduciary  relation  ceases,  and  her 
guardian  becomes  her  debtor  for  the 
remainder  then  in  his  hands.  State 
V.  Parrish,  1  Ind.  App.  441,  27  N.  E. 
652.  The  Supreme  Court  will  not  re- 
verse the  action  of  a  court  of  probate 
jurisdiction  in  removing  a  guardian, 
except  for  abuse  of  the  large  discre- 
tion vested  in  it.  Bernhamer  v.  Mil- 
ler, 114  Ind.  501,  17  N.  E.  115. 

"'Dibble    v.    Dibble,    8     Ind.     307; 
Burns'  R.  S.  1908,  §  3058. 
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The  removal  of  a  guardian  from  this  state  is  good  cause  for 
the  removal  of  such  guardian  from  his  trust.®* 

It  is  the  duty  of  the  court  to  require  a  guardian  to  give  an 
additional  bond  whenever  the  original  bond  given  by  him  proves, 
from  any  cause,  insufficient;  and  for  a  failure  to  execute  such 
additional  bond  when  so  required,  such  guardian  may  be  re- 
moved.^^ 

The  statute  requires  that  the  guardian  shall,  within  three 
months  after  his  appointment,  make  out  a  complete  inventory  of 
the  property  and  the  value  of  his  ward's  estate ;  and  for  a  failure 
to  do  so,  it  makes  it  the  duty  of  the  proper  court  to  remove  him 
and  appoint  his  successor.*'*' 

This  statute  was  enacted  for  the  benefit  and  protection  of 
wards,  and  its  provisions  apply  to  all  classes  of  guardians.  If 
this  statute  is  complied  with,  such  inventory  establishes  the  value 
of  the  ward's  estate,  so  as  to  fix  the  responsibility  of  his  guard- 
ian, and  secures  permanent  evidence  of  his  liability.  It  is  a  rea- 
sonable duty  the  statute  imix)ses,  and  is  intended  to  protect  those 
who  cannot  protect  themselves;  and  the  statute  seems  to  make 
it  the  imperative  duty  of  the  court  to  remove  a  guardian  who  fails 
to  comply  with  its  requirements.*'' 

Letters  of  guardianship  must  be  approved  or  rejected  by  the 
proper  court  at  its  next  ensuing  term  after  such  appointment  is 
made,  and  the  guardian  is  bound  to  know  that  such  letters  are 
subject  to  the  approval  of  the  court,  and  that  therefore  no  notice 
to  him  is  necessary  when  such  court  revokes  the  letters  and  re- 
moves the  guardian.  The  notice  required  by  this  statute  relates 
to  guardians  appointed  in  open  court,  or  whose  appointment, 

"Nettleton  v.  State,  13  Ind.  159;  Barnes  v.  Powers,  12  Ind.  341;  Kim- 
English  V.  State,  81  Ind.  455.  mel  v.  Kimmel,  48  Ind.  203;   Markel 

*"West   V.    Forsythe,    34    Ind.    418;  v.  Phillips,  5  Ind.  510;  Gregg  v.  Wil- 

Potter  V.   State,  23   Ind.   550.  son,  24  Ind.  227.     It  is  within  the  dis- 

'*  Burns'  R.  S.   1908,  §  3068,  CI.   1;  cretion    of    the    court    to    remove    a 

Ex   parte   Cottingham,    124   Ind.   250,  guardian  for  a   failure  to   file  inven- 

24  N.  E.  750.  tory.      Johnson    v.    ^Metzger,    95    Ind. 

''Wood    V.    Black,    84    Ind.    279;  307. 
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made  by  the  clerk  in  vacation,  has  been  confirmed  by  the  court. 
In  such  cases  the  guardian  is  entitled  to  notice  before  removal. ^^ 

A  peremptory  and  unconditional  order  removing  a  guardian 
at  once  terminates  the  guardianship,  and  deprives  the  guardian 
of  any  right  to  act  further  in  that  capacity.  Such  an  order  of 
court  is  in  the  nature  of  a  final  judgment,  from  which  an  appeal 
will  lie.*"' 

Where  the  only  relief  asked  in  a  complaint  for  the  removal  of 
a  guardian  is  that  the  court  "discharge  and  remove  the  defendant 
from  his  said  trust  as  such  guardian,"  it  is  error  for  the  court,  in 
its  judgment  of  removal,  to  require  such  guardian  to  make  an 
immediate  report  and  pay  into  court  the  assets  in  his  hands  be- 
longing to  his  ward.^° 

In  Cottrell  v.  Booth,  i66  Ind.  469,  76  N.  E.  546,  it  was  held 
that  the  only  way  to  deprive  an  unfit  guardian  of  the  right  to  the 
legal  custody  of  his  ward,  was  to  remove  such  guardian  from  his 
trust,  but  in  Shoaf  v.  Livengood,  172  Ind.  707,  88  N.  E.  598,  this 
case  was  overruled,  and  it  was  held  that  the  right  of  the  guardian 
might  be  overthrown  upon  a  showing  of  his  unfitness  without  fil- 
ing a  petition  for  his  removal. 

§  607.  Suits  by  infants. — The  general  rule  is  that  all  suits 
in  his  favor  must  be  maintained  in  the  name  of  the  infant,  or 
by  a  next  friend  appointed  for  him.'^^  And  when  a  guardian 
is  permitted  to  maintain  a  suit  in  his  own  name,  such  authority 
is  in  the  nature  of  an  exception  to  the  rule. 

It  is  provided  that  where  an  infant  shall  have  a  right  of  action, 

°'Lee  V.  Ice,  22  Ind.  384;   State  v.  is   a   nullity.      Martin   v.    Beasley,    49 

Chrisman,  2  Ind.  126;  Dibble  v.  Dib-  Ind.  280.     A  court  cannot  remove  a 

ble,  8  Ind.  307.    An  ex  parte  order  of  guardian    summarily    without    giving 

the  circuit  court  removing  a  guardian,  him  an  opportunity  to  be  heard  or  to 

made  without  notice  to  the  guardian,  show  cause  why  he  should  not  be  re- 

and    without    appearance   by    him,    is  moved.     Ward   v.   Angevine,   46   Ind. 

void  and  may  be  collaterally  attacked.  415. 

Colvin  v.  State,  127  Ind.  403,  26  N.  E.  '"'  Ward  v.  Angevine,  46  Ind.  415. 

888.     An  order  removing  a  guardian  ^"Hancock  v.  Heaton,  53  Ind.  111. 

without  notice  being  served  on  him,  "  Wilson  v.   Galey,   103  Ind.  257,  2 

or  his  appearance  to  the   proceeding,  N.  E.  736. 
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such  infant  shall  be  entitled  to  bring  suit  thereon,  and  the  same 
shall  not  be  delayed  or  deferred  on  account  of  such  infant  not  be- 
ing of  full  age.'- 

But  before  any  process  shall  be  issued  in  the  name  of  an  infant 
who  is  a  sole  plaintiff,  a  competent  and  responsible  person  shall 
consent  in  writing  to  appear  as  the  next  friend  of  such  infant, 
and  such  next  friend  shall  be  responsible  for  the  costs  of  such 
action ;  and  thereupon  process  shall  issue  as  in  other  cases.  But 
where  it  shall  appear  to  the  court  that  such  next  friend  is  in- 
competent or  irresponsible,  the  court  may  remove  him,  and  per- 
mit some  suitable  person  to  be  substituted,  without  prejudice  to 
the  progress  of  the  action." 

The  court,  in  its  discretion,  may  require  the  next  friend  of  an 
infant,  in  an  action  for  the  recovery  of  any  debt  or  damages,  to 
execute  a  written  undertaking  to  such  infant,  with  sufficient 
sureties  to  be  approved  by  the  court,  that  the  next  friend  shall 
duly  account  to  the  infant  for  all  moneys  which  may  be  recovered 
in  such  action. ''* 

The  right  of  action  for  waste  or  trespass  to  an  infant's  real 
estate,  under  Sec.  289  Burns'  R.  S.  1908,  is  in  such  infant  and  not 
in  his  guardian,  and  the  action  must  be  brought  in  the  name 

"Burns'  R.  S.  1908,  §  256.  If  an  Whittem  v.  State,  2>6  Ind.  196.  The 
adult  plaintiff  describes  himself  in  signing  of  a  complaint  by  the  next 
the  complaint  as  the  next  friend  of  an  friend  is  a  sufficient  consent  in  writ- 
infant  plaintiff  it  will  be  sufficient,  ing.  Rowe  v.  Arnold,  39  Ind.  24.  If 
Resor  v.  Resor,  9  Ind.  347.  If  a  suit  an  infant  married  woman  sues  alone 
is  brought  by  a  next  friend  the  in-  she  must  sue  by  next  friend;  but  if 
fancy  of  the  plaintiff  should  be  al-  her  husband  is  joined  as  plaintiff  a 
leged.  Shirley  v.  Hagar,  3  Blackf.  next  friend  is  not  necessary.  Welch 
(Ind.)  225.  It  need  not  be  alleged  v.  Bunce,  83  Ind.  382. 
that  the  consent  of  the  next  friend  to  "  Burns'  R.  S.  1908,  §  258.  When 
act  as  such  has  been  filed.  Lump-  the  defendant  pleads  that  the  plaintiff 
kins  V.  Justice,  1  Ind.  557.  is  an  infant,  the  court  may  allow  a 

"Burns'   R.   S.    1908,   §§  257,  3067.  responsible  person  to  appear  as  next 

In  a  suit  before  a  justice  of  the  peace  friend,  and  file  the  proper  undertak- 

the  naming  of  a  next  friend  in  the  ing    over    the    defendant's    objection, 

summons  is  sufficient.   Usher  v.  Corn-  Greenman    v.    Cohee,    61    Ind.    201 ; 

well,  3  Ind.  210.     The  next  friend  of  Bush  v.  Groomes,  125  Ind.  14,  24  N. 

an  infant  is  not  a  party  to  the  suit.  E.  81. 
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of  the  infant  by  his  next  friend  as  provided  by  the  section  of 
the  statute  above  quoted. ^^ 

The  presumption  of  the  law  is  that  all  parties  to  suits  are  adults, 
unless  the  contrary  is  made  to  appear  ;^*^  and  whenever  it  is  shown, 
by  proper  plea  on  the  part  of  the  defendant,  that  a  sole  plaintiff  in 
the  action  is  an  infant  for  whom  no  next  friend  or  guardian  is  ap- 
pearing, the  court  may  allow  some  responsible  person  to  appear 
as  next  friend  for  such  plaintiff,  even  over  the  objection  of  the 
defendant.  In  this  connection  the  statute  is  held  to  be  directory, 
and  the  court  says :  "Between  substituting  one  next  friend  for 
another  after  the  suit  is  brought,  and  admitting  a  next  friend 
after  suit  is  brought,  when  there  was  none  at  first,  there  is  no 
substantial  difference;  and,  if  a  new  party  may  be  introduced 
after  the  commencement  of  the  suit,  we  do  not  see  why  a  new 
next  friend  may  not  be.  Admitting  a  next  friend  after  the  suit  is 
commenced  does  not  affect  either  the  claim  or  defense. "'^^ 

An  infant  plaintiff  cannot  be  held  liable  for  costs;  the  costs 
should  be  taxed  against  the  next  friend.^* 

It  is  only  when  an  infant  is  sole  plaintiff  that  a  next  friend  is 
required  by  the  statute.^® 

A  suit  by  the  guardian  in  the  name  of  his  infant  ward  has  been 
held  unobjectionable,  and  that  in  such  suit  it  was  not  necessary 
to  appoint  a  next  friend. ^^ 

§  608.  Suits  against  infants. — By  statute,  as  has  been 
shown,  one  of  the  duties  imposed  upon  a  guardian  is  to  appear 
and  defend  suits  against  his  ward;  but  the  fact  that  an  infant 
has  no  guardian  to  make  such  defense  does  not  prevent  him 

"Wilson  V.  Galey,   103  Ind.  257,  2  next   friend;   but  the  latter   is  not   a 

N.   E.   IZd;    Spencer  v.   Robbins,    106  party  to  the   suit;   the  infant   is.     If 

Ind.   580,   5    N.   E.   726;    Maxedon  v.  he  attain  majority  during  the  pend- 

State,  24  Ind.  370.  ency  of  the  suit,  the  fact  should  be 

™  Rowe  V.  Arnold,  39  Ind.  24.  noted,  and  the  suit  stand  afterward  in 

"  Greenman  v.  Cohee,  61  Ind.  201.  his  own  name.     Holmes  v.  Adkins,  2 

"  Holmes   v.    Adkins,    2    Ind.    398 ;  Ind.  398. 

Bouche  V.  Ryan,  3  Blackf.  (Ind.)  472.  »»Rucke    v.     McNeely,    4      Blackf. 

™Resor  v.  Resor,  9  Ind.  347.     An  (Ind.)  179;  Bouche  v.  Ryan,  3  Blackf. 

infant  cannot  appoint  an  agent  or  ap-  (Ind.)    472;    Keeran    v.    Clowser,    5 

pear    by    attorney.     He    appears    by  Blackf.    (Ind.)    604. 
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from  being  sued  in  a  proper  case.  The  statute  provides  that 
"an  infant  defendant  shall  appear  and  defend  by  a  guardian  ap- 
pointed by  the  court  or  chosen  by  such  infant  with  the  consent  of 
the  court."^'^ 

And  "all  courts  shall  have  power  to  appoint  a  guardian  ad 
litem,  to  defend  the  interests  of  any  minor  impleaded  in  any 
suit;  and  to  permit  any  person,  as  next  friend,  to  prosecute  any 
suit  in  any  minor's  behalf."^" 

And  no  person  appointed  as  guardian  shall  be  liable  for  the 
costs  of  the  action,  unless  charged  by  the  special  order  of  the 
court  for  some  personal  misconduct  in  the  same.^^ 

The  court  may  appoint  a  guardian  ad  litem  for  any  infant 
defendant,  although  he  may  have  a  regular  guardian  living  in 
the  jurisdiction  of  the  court,  but  if  such  regular  guardian  appear 
for  such  infant  defandant,  it  is  unnecessary  for  the  court  to  ap- 
point a  guardian  ad  litem  in  the  case.** 

Process  must  be  served  upon  infant  defendants  in  the  same 
manner  as  upon  adults;  the  guardian  ad  litem  has  no  power  to 
waive  such  process.*^  And  it  is  error  to  render  a  decree  or 
judgment  against  infant  defendants  without  full  proof  of  the 
matters  in  issue,  notwithstanding  the  admissions  of  his  guardian 
ad  litem.  ^'^ 

An  infant  has  no  power  to  appoint  an  agent  or  attorney." 

The  ward  is  not  a  proper  party  defendant  to  an  action  by  a 
county  treasurer  to  recover  unpaid  taxes.^* 

The  land  of  an  infant  may  be  levied  upon  and  sold  upon  an 
execution  issued  on  a  judgment  against  him.*^ 

""  Burns'  R.  S.  1908,  §  259.  Driver,  6  Ind.  286;  McEndree  v.  Mc- 

^  Burns'  R.   S.   1908,   §   3067.  Endree,  12  Ind.  97. 

^Burns'  R.  S.  1908,  §  260.  "Tapley  v.  McGee,  6  Ind.  56;  True- 

"  Alexander  v.   Frary,  9   Ind.  481 ;  blood  v.  Trueblood,  8  Ind.  195,  65  Am. 

Hughes  V.  Sellers,  34  Ind.  337.  Dec.    756;    Wetherill    v.    Harris,    dl 

^  Pugh  V.  Pugh,  9  Ind.  132 ;  Martin  Ind.  452. 

•v.  Starr,  7  Ind.  224;  Hughes  v.  Sel-  "^  Vogel    v.    Vogler,    78    Ind.    353; 

lers,  34  Ind.  l>2n .  State  v.   Howard,   80   Ind.   466;    Ray 

^  Hough  V.  Doyle,  8  Blackf.  (Ind.)  v.  McGinnis,  81  Ind.  451. 

300;    Grain    v.    Parker,    1    Ind.    374;  *' Shaffner  v.  Briggs,  36  Ind.  55,  10 

Ward  V.  Kelly,  1  Ind.  101 ;  Driver  v.  Am.  Rep.  1. 
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A  minor  defendant  in  a  divorce  proceeding  may  have  the  same 
reviewed  at  any  time  within  one  year  after  arriving  at  the  age 
of  twenty-one  years, ^° 

As  an  incident  to  their  jurisdiction  courts  have  inherent  power 
to  appoint  guardians  ad  Htem  to  protect  the  interests  of  minor 
defendants.  This  does  nothing  more  than  restate  this  authority. 
The  statute,  however,  gives  no  authority  to  such  guardians  to 
prosecute  suits,  either  by  complaint  or  cross-complaint  on  behalf 
of  a  minor.  It  imposes  on  them  the  sole  duty  of  defending  suits. 
The  order  of  the  court  in  appointing  a  guardian  ad  litem  might 
enlarge  his  duties  beyond  that  prescribed  by  the  statute,  but  if 
this  is  not  done  such  guardian's  power  is  limited  to  a  defense  in 
the  particular  action.®^ 

If  a  guardian  ad  litem  in  the  course  of  the  suit  should  file  a 
cross-complaint  on  behalf  of  a  minor  defendant  and  no  objection 
was  made  in  the  trial  court,  such  objection  could  not  be  made  for 
the  first  time  on  appeal.  An  objection  can  be  made  either  by 
motion  or  demurrer  in  the  court  where  such  pleading  was  filed. ''^ 

'"  Burns'  R.  S.  1894,  §  1064,  "'  Ziegler   v.    Ziegler,   39   Ind.    App. 

'^Gibbs  V.  Potter,  166  Ind.  471,  77  21,  78  N.  E.   1066;   Spencer  v.   Rob- 

N.  E.  942;  Ziegler  v.  Ziegler,  39  Ind.  bins,  106  Ind.  580,  5  N.  E.  726;  De 

App.  21,  78  N.  E.  1066.  Priest  v.  State,  68  Ind.  569n. 
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§  609.  Power  to  sell. — Courts  have  no  inherent  original 
jurisdiction  to  order  or  direct  the  sale  of  the  real  estate  of  an  in- 
fant. Where  such  jurisdiction  exists,  it  will  be  found  to  rest 
altogether  upon  statutor\'  enactments.^  Even  the  English  chan- 
cery courts  assumed  no  jurisdiction  to  decree  the  sale  of  an 
infant's  land,  save  where  such  sale  was  shown  to  be  necessars^ 
to  pay  the  debts  accrued  against  the  estate  of  such  infant."  But 
as  a  person's  property,  without  regard  to  the  age  of  such  person, 
is  always  liable  for  the  payment  of  the  debts  of  such  person,  a 
court  exercises  no  discretionar}^  power  in  ordering  a  sale  of  real 
estate  for  such  purpose. 

'  Tyler  Inf.  &  Gov.,  §  193.  Taylor  v.   Phillips,  2  Vesey  23 ;   Cal- 

=  Schouler  Dom.  Rel.,   §§  356,   357;     vert  v.  Godfrey,  6  Beav.  97. 
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The  chancery  courts  of  this  country  have,  however,  often  as- 
sumed and  exercised  a  wider  power  in  such  matter  than  did  the 
same  courts  in  England."  In  Indiana,  however,  the  whole  matter 
of  the  sale  of  an  infant's  real  estate  by  a  guardian  rests  in 
statute.  His  authority  to  sell  depends  upon  the  grant  expressly 
from  the  court  under  whose  jurisdiction  he  acts,  and  such  author- 
ity, when  granted  by  the  court,  can  only  be  granted  in  strict  con- 
formity to  the  statute  regulating  the  guardianship  upon  such  mat- 
ters.^ 

From  this  it  can  be  seen  that  there  is  no  inherent  power  in 
the  guardian  to  sell  the  ward's  land.  Before  he  can  sell  he  must 
have  the  power  to  do  so  conferred  by  the  court  of  proper  juris- 
diction acting  under  authority  of  the  statute.  A  sale  of  an  in- 
fant's real  estate,  made  by  a  guardian  without  the  sanction  and 
order  of  the  court,  properly  obtained,  would  be  void.^  x-\nd  an 
order  to  sell  obtained  by  one  not  the  authorized  guardian  would 
be  a  nullity,  and  a  sale  made  under  such  order  would  be  void.^^ 


'Goodman  v.  Winter,  64  Ala.  410, 
38  Am.  Rep.  13;  In  re  Salisbury,  3 
Johns.  Ch.  (N.  Y.)  347;  Wood  v. 
Mather,  38  Barb.  (N.  Y.)  473;  An- 
derson V.  Mather,  44  N.  Y.  249 ;  Wil- 
liams V.  Harrington,  11  Ired.  (N. 
Car.)  616;  Huger  v.  Huger,  3  Desau's 
Eq.  (S.  Car.)  18;  Downin  v.  Sprech- 
er,  35  Md.  474.  But  in  this  last  case 
it  was  held  that  the  courts  of  chan- 
cery could  not  stretch  their  discretion 
so  far  as  to  interfere  to  order  the 
sale  of  lands  of  infants  yet  unborn. 
And  a  sale  ordered  in  chancery  can- 
not be  made  contrary  to  the  provi- 
sions of  a  will.  Rogers  v.  Dill,  6 
Hill  (N.  Y.)  415;  Sutphcn  v.  Fow- 
ler, 9  Paige  (N.  Y.)  280.  An  undi- 
vided interest  in  real  estate  may  be 
sold  on  the  proper  order,  although 
the  parties  owning  the  remaining  in- 
terests do  not  join  in  the  proceedings. 
Gilmore  v.  Rodgers,  41  Pa.  St.  120; 
Erwin  v.  Garner,  108  Ind.  488.  9  N. 
E.  417.  Such  sale  may  include  any 
reversionary    interest    the    ward    may 


have  in  the  land  ordered  sold.  Foster 
V.  Young,  35  Iowa  27;  but  see  Jen- 
kins v.  Fahey,  11  Hun  (N.  Y.)  351. 

*  Morris  v.  Goodwin,  1  Ind.  App. 
481,   27   N.   E.   985. 

'  Doty  v.  Hubbard,  55  Vt.  278 ;  Mor- 
rison V.  Kinstra,  55  Miss.  71.  Like- 
wise an  order  to  sell  granted  by  the 
wrong  court  would  be  invalid  and 
render  a  sale  under  it  void.  Spell- 
man  V.  Dowse,  79  111.  66;  Foresman 
V.  Haag,  36  Ohio  St.   102. 

'aGuynn  v.  McCauley,  32  Ark.  97; 
Dooley  v.  Bell,  87  Ga.  74,  13  S.  E. 
284;  Pope  v.  Jackson,  11  Pick. 
(Mass.)  113.  The  husband  of  an  in- 
fant wife  has  no  power  to  sell  her 
land,  and  an  order  of  court  to  that 
effect,  based  upon  his  application, 
confers  no  authority.  Dengenhart  v. 
Cracraft.  36  Ohio  St.  549.  But  if 
one  not  a  guardian  has  been  author- 
ized to  sell,  and  has  sold  an  infant's 
land,  he  will  be  required  to  account 
for  the  proceeds  of  such  sale.  Pope 
v.  Jackson,   11   Pick.   (Mass.)    113. 
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But  a  petition  to  sell  a  ward's  real  estate,  in  which  persons  other 
than  the  guardian  unite,  if  otherwise  unobjectionable,  is  not,  for 
that  reason,  defective,  and  an  order  of  court  on  such  petition  and 
sale  thereunder  are  not  void.*'  Nor  will  an  order  and  sale  based 
upon  the  joint  petition  of  guardians  of  different  wards  be  ren- 
dered invalid  for  that  reason,'' 

§  610.  When  land  may  be  sold. — The  statute  authorizes 
the  proper  court,  in  its  discretion,  to  order  the  sale  of  an  infant 
ward's  real  estate  under  circumstances  as  follows :  Whenever 
necessary  for  the  education,  support  or  payment  of  the  just  debts 
of  any  minor,  or  for  the  discharge  of  any  liens  on  the  real  estate 
of  such  minor,  or  whenever  the  real  estate  of  such  minor  is  suf- 
fering unavoidable  waste  or  a  better  investment  of  the  value 
thereof  can  be  made,  the  proper  court  may,  on  the  application  of 
such  guardian,  order  the  same,  or  a  part  thereof,  to  be  sold.® 


"Doe  V.  Wise,  5  Blackf.  (Ind.)  402. 
"The  objection  urged  against  the  val- 
idity of  the  order  of  sale  are,  The 
record  does  not  show  any  petition  by 
the    guardian    of    Frederick    Graeter 

*  *     *     for  the  sale  of  his  property. 

*  *  *  The  petition  purports  to  be 
by  several  persons  as  the  guardians 
of  all  the  minor  heirs  of  Christian 
Graeter,  of  whom  *  *  *  the  plain- 
tiff was  one.  This  is  sufficient,  prima 
facie,  to  give  the  probate  court  juris- 
diction. That  only  one  of  the  peti- 
tioners was,  in  point  of  fact,  the 
guardian  of  Frederick  Graeter  does 
not  afifect  the  jurisdiction  of  the 
court;  nor  is  it  sufficient  to  impeach 
the  order  of  sale  for  fraud."' 

'Walker  v.  Hill,  111  Ind.  223,  12 
N.  E.  387.  In  this  case  the  court 
says :  "Under  the  law  of  this  state, 
in  force  at  the  time,  the  probate  court 
of  Jennings  county  was  a  court  of 
general     jurisdiction,     and     specially 


vested  with  jurisdiction  of  the  peti- 
tions of  the  guardians  of  minors  for 
the  sale  of  the  real  estate  of  their 
wards.  However  irregular  and  er- 
roneous the  proceedings  and  orders  of 
that  court  may  have  been,  in  relation 
to  the  sale  and  conveyance  of  the 
real  estate  of  the  appellants,  upon 
the  petition  of  their  respective  guard- 
ians, such  proceedings  and  orders 
were  not  void,  but  must  be  held  valid 
and  conclusive  against  appellants 
when  questioned  collaterally." 

'Burns'  R.  S.  1908,  §  3078.  This 
section  confers  power  on  the  court  to 
direct  an  exchange  of  the  lands  of 
the  ward  for  other  lands.  Nesbit  v. 
Miller,  125  Ind.  106,  25  N.  E.  148. 
The  court  where  the  guardianship  is 
pending  may  direct  the  sale  of  lands 
of  the  ward  situated  in  any  county 
of  the  state.  Ex  parte  Shockley,  14 
Ind,  413, 


1096  INDIANA  PROBATE  LAW.  §  61  I 

Some  one  or  more  of  the  reasons  for  selling  a  minor's  real 
estate,  set  forth  in  the  section  of  the  statute  quoted,  must  appear 
to  the  court,  or  the  order  to  sell  such  land  should  be  refused. 

The  "proper  court"  in  which  to  make  such  application  for 
an  order  of  sale  is  the  court  in  which  the  letters  of  guardianship 
were  first  issued,  and  the  jurisdiction  of  that  court  extends 
to  all  the  ward's  property  in  this  state.^ 

The  guardian  of  an  infant  is  under  obligation  to  pay  the  taxes 
accruing  against  the  property  of  his  ward,  and  if  necessary  to 
raise  money  for  that  purpose  he  may  sell  real  estate  of  the  ward.^" 

Whenever  necessary  to  pay  debts  of  the  ward,  or  liens  against 
his  property  the  court  may,  upon  the  application  of  the  guardian, 
order  a  sale  of  the  ward's  real  estate,  or  so  much  thereof  as  may 
be  found  needed  for  such  purposes." 

§  611.  What  court  has  jurisdiction. — The  question  of  juris- 
diction to  order  a  sale  of  real  estate  where  the  same  is  situated 
in  different  counties  is  one  not  literally  fixed  by  the  statute,  and 
whether  such  jurisdiction  was  exclusively  in  the  probate  court 
of  the  county  in  which  the  guardian  was  appointed,  or  whether 
the  jurisdiction  was  concurrent  only  with  the  court  or  courts  of 
the  counties  in  which  the  land  was  situated,  is  a  question,  the 
answer  to  which  is  found  in  the  construction  given  the  statutes 
by  the  Supreme  Court.  In  an  early  case^-  the  rule  was  laid  down 
as  follows :  "It  is  believed  to  have  been  the  practice  in  this  state, 
for  a  long  series  of  years,  for  executors,  administrators,  and 
guardians,  to  institute  proceedings  for  the  sale  of  the  real  estate 
of  their  decedents,  or  wards,  in  the  court  where  the  letters  testa- 
mentary, of  administration,  or  of  guardianship,  were  issued, 
whether  the  land  lay  in  that  county  or  any  other  county  in  the 
state.  This  we  think  the  correct  practice  under  our  present  stat- 
utes. It  is  generally  much  more  convenient,  and  much  less  ex- 
pensive, than  to  be  required  to  institute  separate  proceedings  in 
each  county  where  a  piece  of  land  might  happen  to  lie.   There  are 

» Bums'  R.  S.  1908,  §  3056.  "■  Alcon  v.  Koons,    42  Ind.  App.  537, 

^ORistine   V.   Johnson,   143   Ind.   44,     82  N.  E.  92,  84  N.  E.  1104. 
41  N.  E.  538,  42  N.  E.  310.  ""  Ex  parte  Shockley,  14  Ind.  413. 
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many  reasons  why  the  court  granting  letters  should  have  ex- 
clusive jurisdiction  to  order,  on  petition,  the  sale  of  real  estate 
situate  in  any  county  of  the  state."  The  statutes  upon  which  the 
court  based  its  decision  in  this  case  were  not  so  definite  upon  the 
question  of  jurisdiction  as  are  the  present  statutes,  and  therefore, 
in  Williamson  v.  Miles,  25  Ind.  55,  while  the  court  sustained  the 
above  rule,  it  further  held  that  such  jurisdiction  was  not  ex- 
clusively with  the  court  issuing  the  letters,  but  that  proceedings 
to  sell  real  estate  might  be  brought  in  the  county  where  the  real 
estate  was  situated  as  well  as  in  the  county  issuing  the  letters.  The 
present  statutes,  however,  are  definite  enough  upon  the  subject  of 
jurisdiction  to  remove  all  doubt  and  uncertainty,  and  the  rule  of 
exclusive  jurisdiction  quoted  may  be  accepted  as  the  correct  rule. 

§  612.  What  interest  may  be  sold. — In  the  absence  of  any 
limitation  in  the  order  of  sale,  the  entire  interest  of  the  ward  in 
the  real  estate  may  be  sold  by  the  guardian.  But  such  sale  can 
only  operate  upon  some  present  vested  interest  of  the  ward  and 
not  upon  any  mere  expectancy  or  anticipated  future  reversion. ^^ 

Where  the  guardian,  who  also  owns  an  interest  in  the  real 
estate  with  the  ward,  applies  for  an  order  for  the  sale  of  the 
real  estate  of  the  ward,  and  in  such  application  describes  the 
entire  title  as  being  owned  by  the  ward,  making  no  mention, 
either  in  the  petition  or  in  any  of  the  subsequent  proceedings,  of 
any  other  interest  therein,  and  the  order  of  sale  directs  the  sale 
of  the  entire  land  as  the  land  of  the  ward,  and  the  guardian  makes 
and  completes  the  sale  according  to  such  order  and  asserts  no 
claim  or  title  in  himself,  he  will  be  estopped  to  afterward  assert 
title,  and  the  purchaser  takes  the  entire  land.^* 

"^Erwin  v.  Garner,  108  Ind.  488,  9  ings  of  the  probate  court,  it  will   at 

N.  E.  417;  Brj'an  v.  Uland,  101  Ind.  once  be   seen   that   the  property  was 

477;   Thorp  v.   Hanes,    107  Ind.   324,  sold  by  the  plaintiff,  as  guardian,  un- 

6  N.  E.  920;  Worthington  v.  Dunkin,  conditionally  without  reference  to  any 

41   Ind.  515.  claim  of  dower,  and  as  the  absolute 

"  Wiseman  v.  Macy,  20  Ind.  239,  83  property  of  the  ward.    *    *    *    Now 

Am.   Dec.  316;  Dougrey  v.   Topping,  these    facts    being    true,    the   plaintiff 

4  Paige   (N.  Y.)  94;  1  Story  Equity,  has   no   right   to   recover,   because    it 

§  185.    In  Wiseman  v.  Macy  the  court  must  be  presumed  that  she  was   ap- 

says :    "In  looking  into  the  proceed-  prised  of  her  rights,  and  having  her- 
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An  undivided  interest  in  real  estate  belonging  to  a  ward  may 
be  sold  by  the  guardian  without  regard  to  those  who  own  the 
other  interests  in  such  real  estate/^ 

In  the  absence  of  any  statute  prohibiting  it,  the  court,  it 
would  seem,  could  authorize  the  guardian  of  an  infant  ward  to 
sell  and  convey  any  interest  in  real  estate  owned  by  such  ward 
which  the  ward  himself  could  sell  and  convey  if  of  full  age/** 

The  term  real  estate  generally  includes  every  estate,  right,  and 
interest,  whether  legal  or  equitable  in  lands  of  which  a  person  is 
possessed  or  in  any  manner  entitled." 

A  mistake  in  describing  the  interest  of  the  ward  in  the  real 
estate  as  a  reversionary  one  where  it  is  an  interest  in  remainder 
is  immaterial.^^ 

§  613.  What  the  application  shall  specify. — Such  applica- 
tion shall  set  forth  specifically — 

First.  The  value  and  character  of  all  personal  estate  belonging 
to  such  ward. 

Second.    The  disposition  made  of  such  personal  estate. 

Third.  The  amount  and  condition  of  the  ward's  personal 
estate,  if  any,  dependent  upon  the  settlement  of  any  estate  or  the 
execution  of  any  trust. 

Fourth.    The  annual  value  of  the  real  estate  of  the  ward. 

Fifth.  The  amount  of  rent  received,  and  the  application 
thereof. 

Sixth.  The  proposed  manner  of  reinvesting  the  proceeds  of 
the  sale,  if  asked  for  that  purpose. 

self  made  the  sale  without  any  reser-  Thaw  v.  Ritchie,  136  U.  S.  519,  34 
vation  as  to  her  dower  interest,  she  L.  ed.  531,  10  Sup.  Ct.  1037;  Jenkins 
is  in  point  of  law,  estopped  from  set-  v.  Fahey,  11  Hun  (N.  Y.)  351;  Gil- 
ting  it  up  against  the  title  and  inter-  more  v.  Rodgers,  41  Pa.  St.  120; 
est  which  she  sold  and  caused  to  be  Worthington  v.  Dunkin,  41  Ind.  515. 
conveyed."  "Jenkins  v.   Fahey,  12>   N.   Y.  355; 

"Erwin  v.  Garner,  108  Ind.  488,  9  Dodge  v.  Stevens,  105  N.  Y.  585,  12 

N.   E.  417;   Gilmore  v.   Rodgers,   41  N.  E.  759. 

Pa.    St.    120;    Bryan    v.    Manning,    6  "Worthington    v.    Dunkin,   41    Ind. 

Jones    (N.   Car.)    334.  515. 

"  Foster    v.    Young,    35    Iowa    27 ; 
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Seventh.  Each  item  of  indebtedness,  or  the  amount  and  char- 
acter of  the  hen,  if  the  sale  be  prayed  for  the  hquidation  thereof. 

Eighth.    The  age  of  the  ward ;  where  and  with  whom  residing. 

Ninth.  All  other  facts  connected  with  the  estate  and  condi- 
tion of  the  ward  necessary  to  enable  the  court  to  fully  understand 
the  same.  If  there  be  no  personal  estate  belonging  to  such  ward 
in  possession  or  expectancy,  and  none  has  come  into  the  hands  of 
such  guardian,  and  no  rents  have  been  received,  the  facts  shall 
be  stated  in  the  application.^^ 

The  application  should  describe  with  sufficient  certainty  the 
particular  real  estate  which  is  sought  to  be  sold,  and  show  just 
what  interest  the  ward  has  therein.-*' 

Such  proceeding  is  one  purely  in  rem,  and  the  court  obtains 
jurisdiction  at  once  upon  filing  the  petition  above  required, 
without  notice  to  the  ward.  It  is  a  matter  in  the  interest  of  the 
ward,  addressed  to  the  discretion  of  the  probate  court. "^ 

Such  petition  must  be  in  writing  and  signed  by  the  guardian 
and  verified  by  his  oath.-- 

On  an  application  by  a  guardian  to  sell  real  estate  of  the  ward, 

"Burns'  R.  S.  1908,  §  3079.  of  rent  received  and  the  application 
'"  Worthington  v.  Dunkin,  41  Ind.  thereof;  sixth,  the  ages  of  the  wards, 
515 ;  Nesbit  v.  Miller,  125  Ind.  106,  where  and  with  whom  residing." 
25  N.  E.  148;  Doe  v.  Wise,  5  Blackf.  "Hlohr  v.  Manierre,  101  U.  S.  417, 
(Ind.)  402.  In  Lane  v.  Taylor,  40  25  L.  ed.  1052;  Dexter  v.  Cranston, 
Ind.  495,  it  is  said  in  respect  to  the  41  Mich.  448,  2  N.  W.  674;  Doe  v. 
requisites  of  a  petition,  "The  petition  Jackson,  51  Ala.  514;  Spring  v. 
was  wholly  defective  and  insufficient.  Kane,  86  111.  580.  Pending  the  guard- 
It  lacked  six  of  the  statutory  re-  ianship  the  court  has  authority,  on 
quirements.  It  did  not  show  the  fol-  the  guardian's  application,  to  sell  the 
lowing  facts :  first,  the  value  and  real  estate  of  the  ward  for  the  pur- 
character  of  all  personal  estate  be-  pose  of  completing  the  education  of 
longing  to  his  wards  that  had  come  such  ward,  or  to  reimburse  the  guard- 
to  the  knowledge  or  possession  of  ian  for  such  expenditures  for  that 
such  guardian;  second,  the  disposi-  purpose,  already  properly  made  by 
tion  made  of  such  personal  estate ;  him ;  but  after  the  termination  of 
third,  the  amount  and  condition  of  the  guardianship  there  can  be  no  valid 
the  ward's  personal  estate,  if  any,  sale  made  of  the  ward's  lands  to  re- 
dependent  upon  the  settlement  of  any  pay  the  guardian  for  such  expenses, 
estate,  or  the  execution  of  any  trust;  Pendleton  v.  Trueblood,  3  Jones  (N. 
fourth,  the  annual  value  of  the  real  Car.)  96. 
estate  of  the  wards;  fifth,  the  amount  ''Burns'  R.  S.  1908,  §  3080. 
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he  should  set  forth  fully  and  in  detail  the  facts  connected  with 
the  estate  which  seem  to  him  to  justify  such  application.  For 
before  making  any  order  the  court  ought  to  be  fully  informed  as 
to  the  necessity  therefor.-^ 

§  614.  Defects  in  petition  cured  by  order  and  sale. — Where 
a  court  of  competent  jurisdiction,  which  has  acquired  jurisdiction 
over  the  subject-matter  and  of  the  person,  has  held  an  application 
to  be  good  and  sufficient  when  in  point  of  fact  it  was  not,  and  has 
ordered  a  sale  of  the  real  estate  thereon,  it  is  error  only  and  not 
such  a  defect  in  the  jurisdiction  as  would  vacate  the  sale.  Hav- 
ing passed  upon  the  sufficiency  of  the  petition  and  ordered  the  sale 
the  court  will  protect  a  bona  fide  purchaser  for  value."* 

It  has  been  held  that  a  failure  to  verify  a  petition  is  not  a 
fatal  defect;  but  while  our  statute  positively  requires  the  peti- 
tion to  be  sworn  to,  and  while  an  objection  addressed  to  the 
petition  for  the  reason  that  it  is  not  verified,  if  interposed  at  a 
proper  stage  of  the  proceeding,  should  be  sustained,  yet  where, 
after  an  order  of  sale,  and  a  sale  and  confirmation,  the  objection 
is  first  raised,  it  would  certainly  be  too  late  to  affect  the  propert}^ 
in  the  hands  of  a  bona  fide  purchaser."^ 

Nor  will  a  failure  to  properly  locate  the  land  or  describe  the 
same  so  oust  the  jurisdiction  of  the  court  as  to  render  a  sale  upon 
such  defective  petition  void.^" 

The  sale  should,  of  course,  be  made  in  conformity  to  the  order 
of  sale,  but  if  there  has  been  any  departure  from  such  order  the 

^  Alcon  V.  Koons,  42  Ind.  App.  537,  ^  But  confirmation  will  not  validate 

82  N.  E.  92;  84  N.  E.  1104.  a  sale  where  it  was  expressly  required 

"*  Worthington    v.    Dunkin,   41    Ind.  by    statute    that    a    guardian    should 

515 ;   McKeever  v.   Ball,  71   Ind.  398.  take   an   oath   before   fixing  the  time 

In  the   last  case  it   is  said :    "In   the  and  place  of  sale,  and  neglected  to  do 

case   at  bar,   we   are   of   the   opinion  so.      Blackman  v.  Baumann,  22  Wis. 

that    the    sale    of   the    real    estate    in  611. 

question    was   authorized   by   a   court  ^^  Scarf  v.  Aldrich,  97  Cal.  360,  32 

of    competent    jurisdiction,    notwith-  Pac.  324,  33  Am.    St.    190;   Johns  v. 

standing  the  many  defects  and  omis-  De  Rome,  5  Blackf.  (Ind.)  421;  Rog- 

sions    in    the    guardian's    petition    for  ers  v.  Abbott,  37  Ind.   138;  Angle  v. 

such   sale,    complained  of  by  the  ap-  Speer,  66  Ind.  488;  Ryder  v.  Wood, 

pellants."       See    Dequindre    v.    Wil-  29  N.  Y.  St.  62,  8  N.  Y.  S.  421. 
liams,  31   Ind.  444. 
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defect  will  be  held  cured  by  the  confirmation  of  the  sale,  and  such 
confirmation,  however  erroneous,  holds  good  until  set  aside  in  a 
direct  proceeding.^' 

It  is  not  necessary  to  the  validity  of  the  order  of  sale  that  the 
record  should  show  that  evidence  was  heard  in  support  of  the 
matter  set  out  in  the  petition.-* 

Where  a  court  having  jurisdiction  to  order  a  sale,  in  so  far  as 
the  subject-matter  and  the  ward  are  concerned,  erred  in  holding 
an  insufficient  petition  by  the  guardian  to  sell  to  be  good,  it  consti- 
tuted no  defect  in  the  court's  jurisdiction.^® 

§  615.  The  proceedings  ex  parte. — The  statute  nowhere 
provides  for  the  notice  of  a  guardian's  application  to  sell  real 
estate  of  his  ward.  It  makes  such  proceedings  ex  parte  and 
makes  it  the  duty  of  the  guardian  to  institute  them,  and  does 
not  contemplate  the  necessity  of  any  party  other  than  the 
guardian. ^'^  It  is  said  in  one  case  that :  "The  proceedings  upon 
a  guardian's  petition  for  the  sale  of  the  real  estate  of  his  ward 
are  ex  parte  in  their  character.  ^  ^  ^  The  wards  are  not 
parties  to  the  proceedings.  They  are  not  required  to  be  noti- 
fied. They  have  no  attorney  in  court  to  watch  over  and  pro- 
tect their  rights.  They  cannot  even  appeal  to  this  court  from 
an  order  of  sale  of  their  real  estate.  They  are  left  completely 
at  the  mercy  of  an  unconscionable  and  dishonest  guardian."^^ 

="  Hammann  v.   Mink,  99  Ind.  279 ;  X.  W.  462.     A  deed  when  made,  etc., 

Spaulding  v.    Baldwin,    31    Ind.   2)76;  in  the  absence  of  any  evidence  to  the 

Maxwell   v.    Campbell,    45    Ind.    360;  contrary,   is  proof   sufficient  that  the 

Brown    v.    Christie,    27    Tex.    7Z,    84  sale    was    reported    to    and    approved 

Am.   Dec.   607 ;    Bunce   v.    Bunce,    59  by  the  court.     Edwards  v.  Powell,  74 

Iowa   533,    13   N.    W.   705;    Watts   v.  Ind.    294. 

Cook,    24    Kan.    278.      An    order    of  ^Adkins  v.  Sidener,  5  Ind.  228. 

confirmation  of  a  guardian's  sale  ad-  "^  Worthington   v.    Dunkin,    41    Ind. 

judicates  only  that  the  sale  was  fairly  515. 

conducted    and   in   a   lawful    manner,  ^Davidson  v.  Lindsay,  16  Ind.  186; 

and  that  the   sum   bid   was   not   dis-  Williams  v.  Williams,  18  Ind.  345. 

proportionate  to  the  real  value  of  the  ^  Lane  v.  Taylor,  40  Ind.  495.     In 

property  sold,  or  if  so,  that  no  great-  this  case  it  is  said:    "This  failure  of 

er    sum    could    have    been    realized,  the  legislature  to  guard  and  protect 

Such  order  is  proof  of  no  other  facts,  their   rights   and   interests   imposes   a 

Dawson  v.  Helmes,  30  Minn.  107,  14  weighty  responsibility  upon  the  courts, 
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Being  of  an  ex  parte  character,  it  is  not  necessary  to  the  vahdity 
of  an  order  of  sale  that  the  court  should  have  heard  evidence 
on  the  petition  before  authorizing  the  sale."' 

There  being  no  adverse  party,  no  suit  will  lie  by  the  ward 
or  any  person  on  his  behalf  to  review  a  judgment  thereon.  The 
ward  is  not  a  party  to  the  proceeding,  and  he  has  no  right  of 
appeal. ^^ 

§  616.  Appraisers  and  their  duties. — The  statute  provides 
that:  "Upon  such  application  being  filed  in  writing,  verified  by 
the  oath  of  the  guardian,  the  court,  if  satisfied  of  the  propriety 
of  selling  such  real  estate,  shall  appoint  two  freeholders  of  the 
county  wherein  such  land  is  situated  to  appraise  such  real  estate ; 
and  in  case  where  such  lands  are  situated  in  more  than  one 
county,  the  court  shall,  if  deemed  necessary,  appoint  two  free- 
holders of  each  county  wherein  such  lands  are  situated,  to  ap- 
praise the  real  estate  in  each  of  such  counties."^* 

Before  proceeding  with  their  duties  "said  appraisers  shall  take 
an  oath  to  truly  and  impartially  appraise  said  premises  at  their 
fair  cash  value,  which  oath  shall  be  indorsed  on  the  certificate 
of  their  appointment."^^ 

While  it  is  required  by  statute  that  the  appraisement  should 

and     should     increase     their     jealous  tate,    it   is    sufficient.     The   statute   is 

watchfulness,  and  should  induce  them  silent  as  to  the  means  to  be  resorted 

to  apply  the  strictest  and  most  rigid  to,  to  satisfy  the  court.  And  when  the 

rules     to     the     transactions     between  record  shows  that  the  result  has  been 

them  and  their  guardians,  and  should  produced  we  will  presume  in  favor  of 

demand  and  require  of  guardians  the  judicial  action,  that  the  end  was  at- 

utmost  fairness,  good   faith,   and  un-  tained      by      proper      and      adequate 

bending  integrity  in  all  of  their  trans-  means." 

actions  which,   in  any  manner,   affect  ^  Lane  v.  Taylor,  40  Ind.  495. 

the     rights     and     interests     of     their  =>' Bums'   R.   S.    1908,    §   3080.     The 

wards."  statute   requires  the  appraisers  to  be 

^"  Adkins  v.  Sidener,  5  Ind.  228.    In  freeholders.     In  Maine,  under  a  simi- 

this  case  the  court  says :    "It  is  ob-  lar  requirement,  it  was  held  that  an 

jected  that  the  record  does  not  show  appraisement     by     those     who     were 

that  any  evidence  was  offered  to  sus-  householders    instead    of    freeholders 

tain   the   matters   set   out   in   the   pe-  would  not   render   the  proceeding  to 

tition.      It   does    not   seem   to   be   re-  sell    void.      Exendine    v.    Morris,    76 

quired.     If  the  court  is  satified  with  Me.    416. 

the  propriety  of  selling  such  real  es-  '"^  Burns'  R.  S.  1908,  §  3081. 
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be  made  in  writing  and  signed  by  the  appraisers  before  an  order 
of  sale  can  be  made,  yet  if  such  appraisement  should  be  returned 
and  filed  unsigned,  and  an  order  of  sale  entered  and  a  sale  thereon 
made,  the  failure  of  the  appraisers  to  sign  their  appraisement 
would  not  be  such  a  defect  as  would  avoid  the  sale  as  against 
a  purchaser  in  good  faith."*' 

The  mere  fact  that  the  appraisers  were  appointed,  and  that 
they  qualified  and  made  and  filed  their  appraisement  all  the  same 
day,  and  that  an  order  of  sale  was  made  at  once  thereon,  does  not 
render  a  sale  under  such  order  invalid.^ ^ 

A  guardian  cannot  hold  money  obtained  from  a  sale  of  real 
estate  of  his  ward  upon  the  ground  that  the  sale  was  made  with- 
out a  proper  appraisement.^^ 

§  617.  Additional  bond  to  be  filed. — Upon  the  appraise- 
ment of  said  real  estate  being  filed  in  writing,  signed  by  said  ap- 
praisers, ithe  court  shall  require  such  guardian  to  execute  bond, 
with  sufficient  freehold  sureties,  payable  to  the  state  of  Indiana 
in  double  the  appraised  value  of  such  real  estate,  with  condition 
for  the  faithful  discharge  of  his  duties  and  the  faithful  payment 
and  accounting  for  of  all  moneys  arising  from  such  sale,  ac- 
cording to  law.'® 

This  statute  vests  in  the  court  no  discretion.  It  can,  in  no 
case,  order  the  real  estate  of  a  ward  sold  without  requiring  from 
the  guardian  the  additional  bond  provided  for  by  this  statute. 

^  Worthington    v.    Dunkin,    41    Ind.  tacked  on   account   of  the   failure   of 

515;   Shook  v.   State,  53  Ind.  403.  the    guardian    to    file    an    additional 

^Adkins  v.  Sidener,  5  Ind.  228.  bond.     Davidson    v.    Bates,    111    Ind. 

''  Corbaly  v.  State,  81  Ind.  62.  391,  12  X.  E.  687.     Sureties  on  addi- 

"^  Bums'  R.  S.  1908,  §  3082.     If  the  tional  bonds  are  liable  for  the  proper 

guardian    fails    to    file    an    additional  application  of  the  proceeds  of  sale  of 

bond,   and   does  not  account   for  the  the    lands    ordered    sold.      State    v. 

proceeds    of    sale,    the    sale    will    be  Steele,  21  Ind.  207,  83  Am.  Dec.  346; 

void.     McKeever  v.  Ball,  71  Ind.  398.  Cogswell  v.  State,  65  Ind.  1 ;  Yost  v. 

If    the    court    approves    a   bond    with  State,    80    Ind.    350.      Changing    the 

only  one  surety,  the  sale  will  not  be  terms  of  sale  after  the  execution  of 

thereby  rendered  invalid.     Marquis  v.  the  bond  will  not  release  the  sureties. 

Davis,    113   Ind.   219,    15    N.    E.   251.  Stevenson  v.  State.  69  Ind.  257;  Ste- 

The    sale    cannot    be    collaterally    at-  venson  v.   State,   71   Ind.  52. 
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But  the  failure  of  a  guardian  to  file  such  additional  bond  does 
not,  in  any  case,  perhaps,  render  such  sale  absolutely  void,  but 
rather  for  such  failure  such  sale  may  be  avoided  in  a  direct  suit 
or  proceeding  brought  for  that  purpose  by  the  proper  parties 
within  the  proper  time.  The  sale  would  be  impervious  to  a  col- 
lateral attack.-'" 

And  if  the  record  fails  to  show  that  such  additional  bond 
had  been  filed,  an  order  directing  the  sale  of  the  land  cannot  be 
entered  nunc  pro  tunc ;  and  such  order,  if  so  entered,  would  be 
irregular  for  the  reason  that  there  is  nothing  in  the  record  of 
such  proceedings  to  authorize  the  court  to  make  such  amend- 
ment." 

Where  a  bond  has  been  actually  filed  and  approved,  and  an 
order  directing  a  sale  of  the  land  thereon  made  by  the  court,  and 
in  pursuance  of  such  order  the  guardian  sells  the  real  estate,  the 
sale  will  not  be  set  aside,  even  though  the  court  may  have  com- 
mitted an  error  in  accepting  and  approving  an  insufiicient  bond, 
and  notwithstanding  the  fact  that  the  guardian  may  have  failed 
to  account  for  the  proceeds  of  such  sale.*^ 

The  statute  provides  that  the  guardian  shall  "execute  a  bond 
with  sufficient  freehold  sureties."  It  has  been  held  that  one 
surety  upon  such  bond  may  be  sufficient.*^  On  this  point  the 
court  sav  that  "the  presentation  of  a  bond  with  but  one  surety 
thereon  invoked  the  judgment  of  the  court  as  to  whether  the 

*" Davidson  v.   Bates,    111    Ind.   391,  for  an  entry  nunc  pro  tunc  of  a  for- 

12  N.  E.  687.  mal    order   directing   the   sale   of   the 

*^A  petition  having  been  filed  b}'  a  land.     It  was  held  that  as  the  record 

guardian  for  the  sale  of  the  real  es-  failed    to    show    that    the    additional 

tate  of  his  ward,  appraisers  were  ap-  bond  required  had  been  filed,  an  or- 

pointed,    who    reported    an    appraise-  der  of  sale  would  have  been  irregular, 

ment  of  the  land.     The   record  then  and    that    there    was    nothing    in    the 

shows  a  report  by  the  guardian  of  a  other  proceedings  authorizing  such  an 

sale  of  the  land,  which  the  report  re-  entry.     Makepeace  v.  Lukens,  27  Ind. 

cited  to  have  been  made  in  pursuance  435,  92  Am.  Dec.  263. 

of  the  order  of  the  court.     The  re-  *^  Marquis  v.  Davis,  113  Ind.  219,  15 

port  was  confirmed  by  the  court  and  N.  E.  251. 

the  guardian  was  ordered  to  make  a  *'  Schneck  v.  Cobb,   107  Ind.  439,  8 

deed  to  the  purchaser.     At  a   subse-  N.   E.  271. 
quent  term   an  application   was  made 
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bond  was  such  as  the  statute  required.  The  court  had  power 
to  pass  upon  that  question.  That  power  gave  it  jurisdiction  over 
the  subject,  and  whether  it  decided  right  or  wrong,  the  court  had 
jurisdiction  to  decide,  none  the  less.  All  that  a  purchaser  who 
has  paid  his  money  is  bound  to  do  in  such  a  case  is  to  see  that 
the  court  acquired  jurisdiction  to  make  the  order.  When  he 
ascertains  that  jurisdiction  was  complete,  he  is  not  bound  to  look 
behind  the  judgment."  And  it  was  further  held  in  that  case  that 
while  the  bond  may  have  but  one  surety,  and  while  in  fact  that 
one  surety  is  worthless,  and  this  fact  may  be  known  to  the  pur- 
chaser, still  it  will  not  affect  the  sale.  The  purchaser  has  a  right 
to  rely  upon  the  order  and  judgment  of  the  court,  after  having 
first  assured  himself  that  it  had  acquired  complete  jurisdiction 
in  the  premises.** 

§  618.  Is  not  a  subsidiary  bond, — Such  bond  is  an  inde- 
pendent undertaking  to  secure  the  faithful  payment  and  account- 
ing for  of  the  proceeds  derived  from  the  sale  of  the  ward's  real 
estate,  and  is  not  merely  subsidiary  to  the  general  bond  of  the 
guardian ;  and  suit  may  be  brought  upon  it  whenever  it  is  broken 
without  having  to  resort  first  to  the  original  bond.*^ 

It  was  held  that  this  bond  was  entirely  distinct  from,  and  dis- 
connected with,  the  guardian's  original  bond.  It  is  not  treated 
as  additional  to  it,  to  make  up  its  sufficiency.  No  matter  how 
ample  and  satisfactory  the  original  bond  may  be  as  a  security, 
the  sale  cannot  be  permitted  upon  it  but  only  upon  a  new  and  inde- 
pendent obligation.  Such  bond  can  only  be  discharged  by  the 
actual  payment  of  the  money  arising  from  the  sale  of  the  real 
estate  according  to  law,  to  the  ward  or  some  other  person  entitled 
to  receive  the  same.  The  mere  production  of  the  proceeds  of  the 
sale  to  the  court  is  no  discharge  of  the  obligation  of  such  bond.**' 

"Marquis    v.    Davis,    113    Ind.    219,  ficient  upon  which  to  avoid  a  sale  in 

15  N.  E.  251.  a   collateral   attack.     Emery  v.   Vro- 

*^  State    V.    Steele,   21    Ind.   207,    83  man,  19  Wis.  689,  88  Am.  Dec.  726. 
Am.  Dec.   346;   Colbum  v.   State,  47        **  Warwick    v.    State,    5    Ind.    350; 

Ind.  310;  Shook  v.  State,  53  Ind.  403.  State  v.   Steele,  21  Ind.  207,  83  Am. 

The    failure    to    make    a    formal    ap-  Dec.    346.      A    bond    payable    to    the 

proval  of  the  bond  is  not  ground  suf-  county  instead   of  the  persons   inter- 
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The  cases  of  Salyer  v.  The  State,  5  Ind.  202,  and  Salyers  v. 
Ross,  15  Ind.  130,  are  based  upon  a  different  statute,  and  the  doc- 
trine of  those  decisions  can  have  no  weight  in  the  interpretation 
of  the  statute  under  consideration. 

A  guardian's  additional  bond  given  to  secure  the  sale  of  his 
ward's  real  estate  should  be  conditioned,  not  only  for  "the  faith- 
ful discharge  of  his  duties,"  but  also  for  the  "faithful  payment 
and  accounting  for  all  moneys  arising  from  such  sale;"  but  it  will 
be  valid  and  binding,  after  the  sale  has  been  made,  if  by  mistake 
the  first  condition  alone  has  been  inserted.*^ 

§  619.  Effect  on  general  bond. — The  original  or  general 
bond  of  a  guardian  is  only  designed  to  secure  the  honest  and 
faithful  application  and  investment  of  his  ward's  personal  estate 
and  the  rents  and  profits  arising  from  the  ward's  real  estate, 
and  the  guardian  cannot  be  held  liable  upon  such  general  bond 
for  the  proceeds  of  a  sale  of  the  ward's  real  estate  made  by  him 
pursuant  to  an  order  of  court  ;'*^  but  where  the  sale  of  such  real 
estate  was  made  by  some  other  person  than  the  guardian,  such  as 
a  commissioner  in  partition,  foreign  guardian,  or  commissioner 
under  the  statute,  and  the  proceeds  of  such  sale  were  paid  over  to 
the  guardian  who  charged  himself  therewith,  he  and  his  sureties 
upon  his  general  bond  become  liable  for  such  proceeds  as  so  much 
money  received.*" 

In  an  action  upon  the  bonds  of  a  guardian,  where  the  evidence 

ested  is  not  for  that  reason  vitiated,  want  of  a  bond,  but  a  bond  should  be 

but  inures  to  the  benefit  of  those  for  required  of  the  guardian  before  pay- 

whose    benefit    it    should    have    been  ing  to  him  the  proceeds  of  such  sale. 

made.      Pursley    v.    Hayes,    22    Iowa  Owens  v.   Cowan,   7   B.    Mon.    (Ky.) 

11,  92  Am.  Dec.  350n.  152. 

"Stevenson    v.    State,    71    Ind.    52.  "'Warwick    v.    State,    5    Ind.    350; 

The  failure  of  a  guardian  to  give  a  Worgang   v.    Clipp,   21    Ind.    119,    83 

general  bond   at  the  time  of  his  ap-  Am.  Dec.  343 ;  State  v.  Steele,  21  Ind. 

pointment,  will  not   invalidate  a   sale  207,    83    Am.    Dec.     346;    Potter     v. 

of  his  ward's  real  estate  made  by  him  State,  23  Ind.  607;  Reno  v.  Tyson,  24 

afterward.      Cuyler  v.  Wayne,  64  Ga.  Ind.    56;    Colhurn    v.    State,    47    Ind. 

78.     Where    the    money    paid    at    the  310. 

sale  is  still  in  the  hands  of  the  court  "  Colburn    v.    State,    47    Ind.    310; 

the    sale    should   not   be   avoided    for  McKeever  v.   Ball,  71   Ind.  398. 
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fails  to  show  whether  the  amount  unaccounted  for  was  derived 
from  the  sale  of  the  ward's  real  estate  or  from  some  other  source, 
the  condition  of  each  bond  is  broken  to  the  extent  of  the  defalca- 
tion, and  the  plaintiff  becomes  entitled  to  recover  the  whole  sum 
of  the  sureties  upon  either  bond/° 

§  620.  Effect  of  change  in  terms  of  sale. — The  additional 
bond  required  under  the  section  of  the  statute  we  are  considering 
is  not  vacated  and  made  void  as  to  the  surety  in  the  bond  by  a 
change  in  the  terms  of  the  sale  set  out  in  the  order  of  the  court. 
On  this  point  it  is  said  that  "the  terms  of  sale,  as  fixed  by  the 
first  order  of  the  court,  constituted  no  part  of  the  contract  evi- 
denced by  the  bond ;  and  the  changing  of  the  order  as  to  the  terms 
of  the  sale  did  not  in  the  least  change  the  obligation  of  the  bond. 
The  law  contemplates  the  filing  and  approval  of  the  bond  before 
any  sale  is  ordered ;  and,  when  the  bond  is  filed  and  approved,  the 
court  orders  the  sale  and  provides  for  the  terms  thereof. 

It  is  thus  apparent  that  no  particular  terms  of  sale  can  be  re- 
garded as  contemplated  by  the  bond,  for  the  terms  of  sale  are 
not  fixed  until  after  the  bond  is  executed  and  approved.  The 
bond,  therefore,  will  be  good,  whatever  may  be  the  terms  of  sale 
afterward  legally  provided  for  by  the  order  of  the  court.  And  we 
do  not  doubt  that  the  court  may,  in  its  discretion,  alter  the  terms 
of  the  sale  after  having  fixed  them,  without'in  the  slightest  degree 
impairing  the  obligation  of  the  bond."^^ 

§  621.  Effect  of  sale  without  bond. — If  a  sale  of  a  ward's 
real  estate  is  made  without  the  filing  of  the  additional  bond  herein 

'"  Yost  V.  State,  80  Ind.  350.     If  the  his   general   account.      State   v.    Har- 

sale   is   made   without   the   additional  bridge,   43   Mo.   App.    16. 

bond,  this  will  not  make  the  sureties  "^  Stevenson  v.    State,  69  Ind.  257 ; 

on  the  general  bond  liable  for  the  pro-  Stevenson  v.  State,  71  Ind.  52.    In  the 

ceeds  of  the  sale.     Allen  v.  State,  61  last  case  it  was  held  that  a  bond  given 

Ind.  268,  28  Am.   Rep.  673 ;   Colburn  by  a  guardian  to  procure  an  order  of 

V.  State,  47  Ind.  310;  Potter  v.  State,  court  to  sell  his  ward's  real  estate  at 

23  Ind.  550;  Warwick  v.  State,  5  Ind.  private  sale,  which  order  is  granted, 

350 ;  Foster  v.  Birch,  14  Ind.  445.     In  is  not  avoided  by  a  subsequent  order 

such  case  the  general  bond  is  not  lia-  changing  the  sale  from  a  private  sale 

ble    though    the    guardian    may    have  to  a  public  one. 
charged  the  proceeds   of  the   sale   in 
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required,  and  the  proceeds  of  such  sale  are  lost  to  the  ward,  the 
interest  of  the  ward  in  such  real  estate  is  not  divested,  and  he  is 
not  estopped  from  asserting  title  thereto.  On  this  point,  in  one 
case,  the  court  says :  "In  the  case  at  bar,  as  it  comes  before  this 
court,  the  appellants  allege,  and  the  appellees  admit,  that  the  ap- 
pellants' guardian,  upon  her  application  for  the  sale  of  her  wards' 
real  estate,  never  gave  the  additional  bond  required  by  the  statute 
in  such  a  case;  and  that,  for  the  want  of  such  additional  bond, 
the  proceeds  of  the  sale  of  their  real  estate  were  wholly  lost  to 
the  wards  of  the  guardian.  Upon  these  allegations  and  admis- 
sions, we  held,  and  still  hold,  that  the  appellants  have  a  title  to, 
and  an  interest  in,  the  real  estate  in  controversy,  which  have  never 
been  sold  away  from  them  in  conformity  with  law  and  which 
they  are  not  estopped  from  asserting  upon  legal  or  equitable 
grounds  apparent  in  the  record.  We  are  of  the  opinion  that  the 
fact  that  the  guardian's  sale  was  made  by  a  commissioner,  who 
had  given  bond  for  the  faithful  performance  of  his  duties,  does 
not  in  any  manner  affect  the  appellants'  cause  of  action,  or  estop 
them  from  asserting  the  same  and  seeking  the  relief  demanded  in 
their  complaint."^' 

But  where  a  guardian  has  fully  accounted  to  the  proper  person 
for  the  proceeds  of  a  sale  of  his  ward's  real  estate,  to  the  satis- 
faction of  the  court  having  jurisdiction  of  the  matter,  and  the 
ward  has  lost  nothing,  the  mere  fact  that  prior  to  such  sale  the 
guardian  had  failed  to  file  the  additional  bond  required  will  not 
avoid  the  sale.^^  The  cases  announcing  this  doctrine,  however, 
were  decided  upon  the  particular  facts  of  each  case,  and  while  the 
court  approves  them  upon  those  particular  facts,  it  has  declined 
to  extend  their  doctrine  further  and  apply  it  to  other  and  differ- 
ent facts.'* 

'-McKeever   v.    Ball,    71    Ind.    398;  "  McKeever    v.    Ball,    71    Ind.    398. 

Marquis  v.  Davis,  113  Ind.  219,  15  N.  The  court  in  this  case  says:     "While 

E.  251.  the    cases    cited    meet    our    full    ap- 

"^  Foster    v.    Birch,     14    Ind.    445;  proval,  upon   the   facts   of  the   cases, 

Dequindre  v.   Williams,  31   Ind.  444;  we  are  not  disposed  to   extend  their 

Jones  V.  French,  92  Ind.  138;  Marquis  doctrine    and    make    it    applicable    to 

V.  Davis,  113  Ind.  219,  IS  N.  E.  251.  other  and  different  facts." 
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§  622.  Defect  in  bond. — The  statute  provides  that:  "Such 
guardian's  bond  shall  not  be  void  on  account  of  any  informality, 
illegality  or  defect,  either  formal  or  substantial,  in  the  same ;  nor 
on  account  of  any  defect,  informality  or  illegality  in  the  appoint- 
ment of  such  guardian ;  but  shall  have  the  same  force  and  effect  as 
if  such  appointment  had  been  legally  made  and  such  bond  legally 
executed. "^^ 

By  virtue  of  this  statute  any  illegality,  defect  or  informality  ap- 
parent on  the  face  of  the  bond  will  not  render  such  bond  void. 
And  where  such  bond  is  defective,  such  defect,  in  a  suit  upon  the 
bond,  may  be  suggested  in  the  complaint  of  the  party  suing,  and  a 
recovery  thus  had  to  the  same  extent  as  if  such  bond  were  perfect 
in  all  respects. ^'^ 

§  623.  The  order  of  sale. — After  the  filing  of  the  appraise- 
ment and  the  additional  bond,  the  court,  if  satisfied  of  the  neces- 
sity for  the  sale,  must  make  an  order  to  that  effect.  The  statute 
reads,  "Upon  such  bond  being  filed  and  approved  by  the  court,  the 
court  shall  order  the  sale  of  such  real  estate,  providing  in  the  or- 
der for  reasonable  notice  of  such  sale,  the  credits  to  be  given  for 
the  payment  of  the  purchase-money,  and  the  mode  of  securing  the 
same:  Provided,  however,  That  if  the  appraised  value  of  the 
real  estate  ordered  to  be  sold  shall  not  exceed  one  thousand  dol- 

^  Burns'  R.  S.  1908,  §  3060.   Defects  form  or  substance  or  recital  or  condi- 

and  omissions  in  the  bonds  of  guard-  tion,    nor  the   principal   or  surety  be 

ians  are  cured  by  statute.     Potter  v.  discharged ;     but    the    principal    and 

State,    23     Ind.     550;     Stevenson     v.  surety  shall  be  bound  by  such  bond, 

State,  71  Ind.  52;  Fee  v.  State,  74  Ind.  recognizance,   or  written  undertaking 

66;    Hurlburt  v.    State,   71   Ind.    154;  to    the    full    extent    contemplated    by 

Britton  v.   State,   115  Ind.  55,    17   N.  the  law  requiring  the  same,  and  the 

E.  254;  Peelle  v.  State,  118  Ind.  512,  sureties  to  the  amount  specified  in  the 

21  N.  E.  288.  bond  or  recognizance.     In  all  actions 

^  Fee  V.  State,  74  Ind.  66.     See   §  on  a  defective  bond,  recognizance,  or 

1278,  Burns'  R.  S.  1908.     This  section  written   undertaking,    the   plaintiff   or 

of  the  statute  reads  as  follows :    "No  relator  may  suggest  the  defect  in  his 

official  bond  entered  into  by  any  offi-  complaint,    and   recover   to   the    same 

cer,   nor   any  bond,    recognizance,    or  extent  as  if  such  bond,  recognizance, 

written  undertaking  taken  by  any  of-  or   written   undertaking   were   perfect 

ficer  in  the  discharge  of  the  duties  of  in  all  respects.'' 
his   office,   shall  be  void  for  want  of  ■• 

9— Pro.  Law. 
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lars,  the  court  may  order  said  real  estate  to  be  sold  at  private  sale 
without  notice.  "^^ 

The  court  may  empower  such  guardian  to  make  sale  of  such 
real  estate,  or  may  appoint  a  commissioner  or  commissioners  for 
that  purpose.^® 

But  whether  the  sale  be  made  by  a  guardian  or  by  a  commis- 
sioner, it  is  necessary  for  a  guardian  'to  file  an  additional  bond  to 
secure  the  proceeds  of  the  sale.  No  bond  will  be  required  of  the 
commissioner.^'' 

It  is  necessary  to  the  validity  of  guardian's  sale  of  the  ward's 
real  estate  that  it  be  properly  authorized  by  an  order  of  the  court 
having  jurisdiction  of  the  guardianship. °-  The  guardian's  power 
to  sell  depends  upon  the  express  authority  of  the  court  under 
whose  jurisdiction  he  acts,  which  authority  must  be  granted  in 
strict  conformity  to  the  statute  authorizing  such  sales.  He  has 
no  power  to  make  a  binding  contract  of  sale  prior  to  the  filing  of 
his  petition  and  procuring  the  order  of  court  to  sell.  And  money 
paid  by  a  would-be  purchaser  upon  such  contract  may  be  recov- 
ered back."^ 

The  order  of  sale  does  not  operate  in  prsesenti  and  convert  the 
land  into  assets  in  the  hands  of  the  guardian  so  as  to  prevent  any 
intervening  liens  or  rights  from  being  acquired. *'- 

'"''  Burns'  R.  S.   1908,  §  3083.     Sales  pointment,    and    no    duty    or    trust    is 

and   conveyances   of   land    by    guard-  imposed  upon  such  commissioner,  in 

ians,   made  pursuant  to   an   order  of  connection  with  the  sale,  except  that 

the  common  pleas  court,  without  the  he  'shall  make  report  thereof  to  such 

reasonable  notice  of  sale  required  by  court    and    produce    the    proceeds    of 

this  section,  were  legalized  by  the  act  sale.'     These    proceeds    would    go    at 

of  December  20,  1865.     (See  1865  S.,  once    upon   the   confirmation    of   sale, 

p.  179.)     2  R.  S.  1876,  p.  596.  under  the  law,  into  the  possession  of 

'-^  Burns'  R.  S.  1908,  §  3085.  the  guardian." 

'"McKeever    v.    Ball,    71    Ind.    398.  ''"House  v.  Brent,  69  Tex.  27,  7  S. 

In    this    case    the    court    says:     "The  W.  65;  Mason  v.  Wait,  4  Scam.  (111.) 

sale,  though  made  by  a  commissioner  127;    Wells    v.    Chaffin,    60    Ga.    677; 

under  the  appointment  of  the  court,  Hudson     v.     Helmes,    23     Ala.     585; 

is  none  the  less  the  guardian's   sale.  Shamlefifcr  v.  Council  Grove  &c.  Co., 

The    statute    does    not    even    provide  18  Kan.  24. 

that      the      commissioner      appointed  "'  Morris   v.   Goodwin,    1    Ind.    App. 

shall     be     required     to     execute     any  481,  27  N.  E.  985. 

bond,   either   before   or   after   his   ap-  *'  Shaflner  v.  Briggs,  36  Ind.  55,  10 
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Where  the  court  has  properly  taken  jurisdiction  of  an  applica- 
tion by  a  guardian  for  the  sale  of  a  ward's  real  estate,  an  order  of 
sale  made  in  such  matter  is  impervious  to  a  collateral  attack.''^ 

While  it  is  error  for  the  court  to  order  land  sold  at  guardian's 
sale,  where  the  appraised  value  thereof  exceeds  one  thousand  dol- 
lars, without  providing  in  such  order  that  notice  of  such  sale  shall 
be  given,  yet  if  such  an  order  is  made  and  the  land  properly  sold, 
the  sale  approved  by  the  court,  and  the  proceeds  duly  accounted 
for,  such  error  will  not  render  such  sale  void,  nor  is  it  even  void- 
able on  a  collateral  attack."^* 

§  624.  Power  to  plat  before  sale. — Authority  is  given  by 
statute  to  executors  and  administrators,  under  order  of  the  court, 
"previous  to  the  sale,  to  lay  out  all  or  any  portion  of  the  lands  into 
town  lots,  streets,  alleys,  and  squares,  and  make  the  necessary 
dedication  to  public  use  of  the  streets,  alleys,  and  squares. "*^°  The 
proper  court  has  authority  to  exercise  the  same  power  over  the 
lands  of  a  ward  in  the  hands  of  his  guardian  for  sale,  and  direct 
the  guardian  to  make  a  plat  of  such  land  for  the  approval  of  the 
court.  In  deciding  this  question  the  court  says :  "We  think  that  a 
guardian,  acting  under  the  order  of  a  court  of  competent  jurisdic- 
tion and  proceeding  in  conformity  with  the  order  of  the  court,  has 
authority  to  lay  out  additions  to  cities  and  towns,  and  if  the  au- 
thority to  lay  out  such"  additions  does  exist,  then  there  must  also 

Am.  Rep.  1.  In  this  case  the  court  as  a  lien  thereon.'  This  position,  in 
says :  "At  the  time  of  the  recovery  our  opinion,  is  not  well  taken.  In  re 
of  the  judgment,  the  land  was  as  Boggert's  Estate,  20  Pa.  St.  17;  Jack- 
much  the  property  of  the  judgment  son  v.  Davenport,  20  Johns.  (N.  Y.) 
debtor  as  it  ever  was,  although  there  537. 

had  been  an  order  for  the  sale  there-  ^  Meikel  v.   Borders,   129  Ind.  529, 

of  by  his  guardian.     It  is  contended  29  N.  E.  29;  Walker  v.  Hill,  111  Ind. 

by  counsel  for  the  appellees  that  upon  223,    12    N.    E.    387 ;    Pepper   v.   Zan- 

the  order  being  made  for  the  sale  of  singer,     94     Ind.     88;     Davidson     v. 

the  land  by  the  guardian,  'the  order  Koehler,    76    Ind.    398;    Worthington 

operated  in  prassenti,  and  in  contem-  v.  Dunkin,  41  Ind.  515;  Dequindre  v. 

plation    of    law    the    lands    were    re-  Williams,  31  Ind.  444. 

duced  to  and  converted  into  assets  in  **  Eliason  v.  Brownenberg,  147  Ind. 

the  hands  of  the  guardians  so  as  to  248,  46  N.  E.  582. 

prevent  the  judgment  from  operating  *^  Bums'  R.  S.  1908,  §  2869. 
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exist  the  incidental  authority  to  dedicate  lands  to  the  public  for 
streets  and  alleys.  It  would  be  illogical  and  unreasonable  to  affirm 
the  existence  of  the  principal  and  yet  deny  the  existence  of  the  inci- 
dental power.  Courts  have  ample  authority  over  the  estate  of  in- 
fant wards,  and  may  direct  the  sale  of  their  real  property  when  it 
will  promote  their  welfare,  and  within  this  general  and  compre- 
hensive authority  is  the  implied  one  that  the  court  may  determine 
what  course  will  best  subserve  the  interests  of  the  ward,  and  this 
course  it  may  direct  the  guardian  to  pursue.  To  be  sure,  the  pro- 
visions of  the  statute  must  govern,  and  the  discretion  of  the  court 
cannot  be  exercised  in  such  a  manner  as  to  infringe  upon  any  stat- 
utory rule,  but  in  directing  that  plats  be  made  and  streets  and  al- 
leys be  laid  out,  the  court  having  jurisdiction  of  the  matter  of  the 
guardianship  does  not  contravene  any  statute."^® 

This  decision  is  based  upon  an  act  approved  February  14,  1853, 
which  act  is  the  basis  of  the  above  statute,  and  as  originally  en- 
acted applied  in  express  terms  to  guardians  as  well  as  to  executors 
and  administrators.  By  the  re-enactment  of  the  chapter  provid- 
ing for  the  settlement  and  distribution  of  decedents'  estate,  ap- 
proved April  14,  1881,  the  act  of  1853  was  changed  to  its  present 
form,  and  expressly  applies  to  executors  and  administrators  only. 
But  the  doctrine  of  the  above  decision,  taken  in  connection  with 
Sec.  1252,  Burns'  R.  S.  1908,  providing  for.the  platting  of  minors' 
lands  by  commissioners,  seems  to  imply  a  like  power  in  guardians 
when  exercised  under  the  direction  of  the  proper  court.  It  cer- 
tainly is  a  power  within  the  discretion  of  the  court  to  exercise. 
To  exercise  such  discretionary  power  is  in  contravention  of  no 
statute.  While  the  statute  no  longer  expressly  grants  such  power 
to  a  court,  it  nowhere  prohibts  the  exercise  of  such  power. 

§  625.  The  sale,  terms,  etc. — It  is  provided  by  statute  that : 
"Whenever  such  real  estate  is  ordered  by  the  court  to  be  sold  at 

"Indianapolis     v.     Kingsbury,     101  at  any  time  when   manifestly  to  the 

Ind.  200,  51  Am.  Rep.  749.     An  act  interest  of  the  ward,  to  order  a  plat- 

of  1853   (p.  74)   authorizes  the  court,  ting  into  town  lots,  and  that  the  plat 

on   the   application   of   the   guardian,  be  recorded. 
when  the  order  of  sale  is  made,  or 
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private  sale,  the  same  shall  not  be  sold  for  less  than  its  appraised 
value ;  and,  when  ordered  to  be  sold  at  public  auction,  for  not  less 
than  two-thirds  of  its  appraised  value."*'" 

It  is  a  well  settled  rule  that  a  guardian,  upon  a  sale  of  his  ward's 
jDroperty,  cannot  receive  anything  but  monej'  in  payment  therefor, 
and  that,  if  he  should  do  so  and  afterward  fail  to  account  for  and 
pay  over  in  money  the  proceeds  of  such  sale  to  his  ward,  the  ward 
may  maintain  an  action  against  the  purchaser  for  the  purchase- 
money,  or  to  set  aside  the  sale.*'^ 

The  guardian  cannot  receive  in  payment  for  such  property  his 
own  notes  in  the  hands  of  the  purchaser.  If  he  should  do  so,  the 
purchaser  becomes  liable  to  the  ward.  This  is  in  accordance  with 
the  rule  that  where  a  person  knowingly  receives  from  a  trustee  the 
trust  property  in  satisfaction  of  the  individual  debt  of  the  trustee 
to  him,  such  person  must  be  regarded  as  participating  in  the  fraud- 
ulent diversion  of  the  trust  property,  and  becomes  liable  to  the 
beneficiary  of  the  trust. ^'^ 

The  guardian  in  making  the  sale  must  be  governed  by  the  order 
of  the  court  as  to  the  terms  and  conditions  of  the  sale.  So  if  the 
order  is  for  cash  the  sale  cannot  be  made  for  part  cash  with  the 
balance  on  time.'^''  Nor  will  the  fact  that  the  record  of  the  pro- 
ceedings shows  such  sale  to  have  been  made  for  cash  prevent  in- 
terested parties  from  proving  the  contrary  by  evidence  dehors  the 
record.'^     But  in  an  action  upon  the  bond  of  a  guardian  for  the 

"Burns'  R.  S.  1908,  §  3087.  his  wrongul  participation  in  this  un- 

''Bevis  V.  Heflin,  63  Ind.  129;  Wal-  lawful  act  would  do  violence  to  every 

lace  V.  Brown,  41   Ind.  436;   Fox  v.  sense   of   right   and   fair   dealing.     It 

Kerper,  51  Ind.  148.  is  a  maxim  of  the  law  of  high  au- 

**  Bevis  V.  Heflin,  63  Ind.  129 ;  Wal-  thority  that  one  shall  not  profit  by  his 

lace  v.  Brown,  41  Ind.  436;  Heflin  v.  own  wrong.     The  appellant  acquired 

Bevis,  82  Ind.  388;  Mathis  v.  Barnes,  no  title  to  the  notes  by  the  indorse- 

1    Ind.  App.   164,   27   N.   E.  308.     In  ment   of   the   guardian."     And   citing 

this   case   it   is   said:    "The  guardian  Nugent     v.     Laduke,     87     Ind.     482; 

was  guilty  of  malfeasance  in  office  in  Krutz  v.  Stewart,  Id  Ind.  9;  Thomas- 

the  transfer  of  the  notes  to  the  appel-  son  v.  Brown,  43  Ind.  203. 

lant,  and  the  appellant,  knowing  this,  '°  Ashier    v.     State,    88    Ind.    215 ; 

became  a  participant  in  the  wrongful  Lowry  v.    State,   64   Ind.   421 ;    Bren- 

diversion   of   the   trust   fund,    and   to  ham  v.  Davidson,  51  Cal.  352. 

hold   that    he    could    acquire   title   by  "Bevis   v.    Heflin,    di   Ind.    129,   49 
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proceeds  of  a  sale  of  real  estate,  where  such  sale  was  reported  as 
a  cash  sale,  the  sureties  will  not  be  permitted  to  dispute  the  record 
and  deny  that  such  guardian  really  received  cash.'- 

A  sale  of  the  ward's  land  ordered  sold  for  cash  and  confirmed 
as  a  cash  sale  made  for  the  purpose  of  the  support  and  education 
of  such  ward  is  not  invalidated  by  proof  of  the  fact  that  the  actual 
consideration  was  the  agreement  of  the  purchaser  to  support  and 
educate  the  ward." 

Where  one  who  has  purchased  land  at  a  sale  by  a  guardian,  and 
who  has  failed  to  comply  with  the  terms  of  the  sale  by  paying 
cash,  as  required  by  the  order  of  sale,  afterwards  sells  such  land 
to  a  bona  fide  purchaser  for  value  without  knowledge  of  any  irreg- 
ularity in  the  guardian's  sale,  the  title  of  the  latter  purchaser  will 
be  protected.^* 

A  private  sale  for  an  amount  less  than  the  appraised  value 
should  not  be  confirmed,  but  if  confirmed,  such  sale  is  not  void, 
but  is  voidable  in  a  direct  attack.  It  is  not  subject  to  an  attack  in 
a  collateral  proceeding." 

If  the  ward  should  die  before  the  sale  is  completed,  and  the  per- 
sonal estate  of  such  ward  does  not  exceed  five  hundred  dollars, 
the  guardian  may  complete  the  sale  without  any  further  order  or 
authority  from  the  court/" 

§  626.  Guardian  cannot  purchase. — The  same  principle 
which  prevents  an  administrator,  executor  or  other  trustee  from 
purchasing  the  property  which  he  holds  in  trust  applies  to  a  sale 
by  a  guardian.  The  rule  is  well  settled  that  a  guardian  cannot 
be  allowed  to  become  a  purchaser  of  his  ward's  property  at  a  sale 
thereof  by  himself,  nor  can  he  make  such  purchase  through  an- 
other for  his  own  benefit.  It  is  a  well  known  principle  that  no 
person  can  be  permitted  to  purchase  an  interest  in  property  where 
he  has  a  duty  to  perform  which  is  inconsistent  with  the  character 

Am.    Rep.    83n ;    Ferguson    v.    Shep-  Worthington  v.  Dunkin,  41   Ind.  515. 

herd,  58  Miss.  804.  "  Meikel  v.   Borders,    129  Ind.  529, 

''State   V.    Weaver,   92    Mo.   673,   4  29    N.    E.    29;    Eliason    v.    Bronnen- 

S.  W.  697.  berg,  147  Ind.  248,  46  N.  E.  582. 

''Parrel!  v.  Hennesy,  21  Wis.  632.  ™Wingate  v.  James,  121  Ind.  69,  22 

"Bevis    V.    Heflin,    63    Ind.     129;  N.  E.  735. 
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of  a  purchaser.  He  is  not  allowed  to  unite  the  two  opposite  char- 
acters of  buyer  and  seller.' ' 

Where  a  guardian  purchases  land  for  himself,  upon  his  own 
credit,  and  takes  the  deed  thereto  in  his  own  name,  and  after- 
wards uses  trust  funds  in  his  hands  as  guardian  in  payment  of 
the  purchase-money  due  upon  such  land,  no  trust  in  the  land  re- 
sults or  arises  in  favor  of  the  ward  whose  money  was  so  used ; 
and  where  a  guardian  uses  money  of  his  w^ard  in  the  payment 
of  liens  against  his  own  land  the  ward  is  not  entitled  to  be  sub- 
rogated to  the  rights  of  such  lien-holders."'* 

The  rule  is  thus  stated :  "To  create  the  equity  either  to  charge 
the  lands,  or  to  raise  a  resulting  trust,  a  payment  of  the  trust 
funds  at  the  time  of  the  purchase  is  indispensable.  A  subsequent 
payment  by  the  trustee  of  the  debt  he  may  have  contracted  in 
the  purchase  of  the  lands  will  not,  by  relation,  attach  any  trust  or 
lien  to  the  original  purchase."'"  The  trust  results  from  the  orig- 
inal transaction  at  the  time  it  takes  place,  and  at  no  other  time. 

"  Gwinn  v.   Williams,  30  Ind.  374 ;  title  has  once  passed  to  the  purchaser 

Wallace     v.     Brown,     41     Ind.     436;  by  deed  it  is  impossible  to  create  a  re- 

Michoud   V.   Girod,   4   How.    (U.    S.)  suiting    trust    by    the    application    of 

503,   11   L.   ed.   1076;   Lane  v.   Taylor,  trust  funds  to  the  subsequent  payment 

40  Ind.  495.  of  the  purchase-money;  that  the  trust 

"*  French  v.  Sheplor,  83  Ind.  266,  43  insisted  upon  by  the  appellants  must 

Am.  Rep.  67.     In  this  case  it  is  said :  be,  if  a  trust  at  all,  a  resulting  trust. 

"The  appellees,  in  substance,  contend  We    have    examined    carefully    the 

that,   upon  the   facts   stated,   no   trust  contested  question  and  the  authorities 

can  arise,  for  the  reason  that  the  title  referred     to    by     counsel,     and     have 

to  the  land  in  controversy  passed   to  come  to  the  conclusion  that  the  posi- 

Sheplor  on  the   18th   day  of   Septem-  tion   of  the   appellees  is   sustained  by 

ber,  1874,  before  he  had  in  his  hands  the  decided  weight  of  authority." 

any  part  of  said  trust  funds ;  that  he  '"  Tilford   v.    Torrey,    53   Ala.    120 ; 

in  fact  bought  the  land   for  himself,  Lehman   v.    Lewis,    62   Ala.    129.     In 

upon  his  own  credit  and  not  in  trust  this  case  the  court  says  :    "The  result- 

for    any    one;    that    the    use    of    the  iiig   trust    not    within    the    statute    of 

wards'  money  in  paying  out  the  pur-  frauds,    and    which    may    be    shown 

chase-money    was    the    application    oi  without    writing,    is    when    the    pur- 

the  trust  funds  to  the  payment  of  his  chase  is  made  with  the  proper  moneys 

debt,   and  that   no   trust   in   the   land  of  the  cestui  que  trust  and  the  deed 

can  result  or  arise  from  such  use  of  not  taken  in  his  name." 
the   trust   fund ;    that   after   the   legal 
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It  must  be  coeval  with  the  execution  of  the  deeds  of  conveyance, 
or  it  cannot  exist  at  all.^° 

But  where  the  purchase  is  made  by  the  guardian  with  money 
of  his  ward  and  the  title  to  the  land  taken  in  the  name  of  such 
guardian  individually,  the  result  is  different,  and  a  constructive 
trust  is  created  in  such  land  in  favor  of  the  ward.  As  is  said  in 
one  case:  "The  guardian,  having  purchased  and  improved  the 
lots  in  controversy  with  his  ward's  money,  and  taken  the  title 
in  his  own  name,  a  resulting  or  constructive  trust  in  the  lots  was 
thereby  created  in  favor  of  the  ward.  The  consideration  thus 
paid  drew  to  it  the  equitable  right  of  property,  and  the  ward 
became  the  true  and  beneficial  owner  of  the  lots."®^ 

It  is  also  said  that  an  abuse  of  a  trust  can  confer  no  rights  on 
the  party  abusing  it,  nor  on  those  who  claim  privity  with  him, 
and  that  such  abuse  can  deprive  the  cestui  que  trust  of  no  rights 
so  long  as  the  property,  or  its  proceeds,  can  be  traced  and  identi- 
fied in  the  hands  of  those  who  have  full  knowledge  of  all  the 
equities.*^ 

But  a  purchaser  in  good  faith  for  a  valuable  consideration, 
without  notice  of  the  fraudulent  acts  of  the  guardian  in  effecting 
the  sale  of  his  ward's  property,  will  be  protected  in  his  title 
thereto."^ 

'"Botsford   V.    Burr,   2    Johns.    Ch.  7;  Pillars  v.  McConnell,  141  Ind.  670, 

(N.   Y.)    405;    Pillars   v.   McConnell,  40  N.  E.  689;  Pugh  v.  Pugh,  9  Ind. 

141  Ind.  670,  40  N.  E.  689;  Blodgett  132;  Riehl  v.  Evansville  Fdry  Assn., 

V.  Hildreth,   103  Mass.  484;  Coles  v.  104  Ind.  70,  2  N.  E.  633;   Pom.  Eq. 

Allen,  64  Ala.  98.     In  Rogers  v.  Mur-  Jur.,  §  981. 

ray,  3  Paige   (N.  Y.)    390,  the  court  '=  Perry  on  Trusts,  §  835;  Willey  v. 

says :    "After  the  legal  title  has  once  Tindal,  5  Del.  Ch.  194. 

passed  to  the  grantee  by  the  deed,  it  ^'^  Gwinn  v.  Williams,  30  Ind.  374; 

is  impossible  to  raise  a  resulting  trust  Worthington  v.   Dunkin,  41   Ind.  515. 

so  as  to  divest  that  legal   estate,   by  In  Ray  v.  Ferrell,  127  Ind.  570,  27  N. 

the     subsequent     application     of     the  E.   159,  it  is  said :     "While  the  legal 

funds   of   a   third   person   to   the   im-  title    remained   in    the   guardian,   one 

provement  of  the  property,  or  to  sat-  who  should,  in  good   faith,  buy  and 

isfy     the     unpaid     purchase     money,  acquire  title  from  him,  or  take  a  mort- 

The  resulting  trust  must  arise,  if  at  gage    from    him    on    such    property, 

all,   at  the  time   of  the   execution   of  without    any    notice    of    the    ward's 

the  conveyance."  equity,  would  acquire  superior  rights 

•"Ray  V.    Ferrell,    127   Ind.   570,   27  therein." 
N.  E.  159;  Rhodes  v.  Green,  36  Ind. 
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§  627.  As  to  rights  of  way  and  easements. — A  guardian  has 
no  power  to  donate  the  right  of  way  for  a  raih'oad  over  the  lands 
of  his  ward,  and  a  deed  given  for  that  purpose  conveys  no  title 
and  is  void.  The  only  statute  in  this  state  which  authorizes  a 
guardian  to  convey  a  right  of  way  to  a  railroad  company  over 
and  across  his  ward's  lands,  and  the  only  statute  that  em- 
powers a  court  to  authorize  a  guardian  to  make  a  deed  of  con- 
veyance for  any  such  right  of  way,  is  found  in  section  5236, 
Burns'  R.  S.  1908.  The  part  of  this  section  bearing  directly  upon 
this  point  reads  as  follows:  "The  corporation  may,  by  its  di- 
rectors, purchase  any  such  lands,  materials,  right  of  way,  or  inter- 
est of  the  owner  of  such  land,  or,  in  case  the  same  is  owned  by  a 
person  insane  or  an  infant,  at  a  price  to  be  agreed  upon  by  the 
parent  or  regularly  constituted  guardian  of  said  insane  person  or 
infant,  if  the  same  shall  be  approved  by  the  court  in  which  the  de- 
scription aforesaid  shall  be  filed ;  and  on  such  agreement  and  ap- 
proval, the  owner,  guardian,  or  parent,  as  the  case  may  be,  shall 
convey  the  said  premises,  so  purchased,  in  fee  simple  or  otherwise, 
as  the  parties  may  agree,  to  such  railroad  company ;  and  the  deed, 
when  made,  shall  be  deemed  valid  in  law." 

The  provisions  of  this  statute  must  be  strictly  followed.  The 
Supreme  Court  in  placing  a  construction  upon  the  provision  here 
quoted  has  said :  *'A  guardian  has  no  power,  with  or  without  an 
order  of  the  court,  to  donate  to  a  railroad  company  a  right  of  way 
for  its  railroad  over  the  land  of  his  ward.  *  *  *  The  statute 
expressly  provides  for  a  purchase  by  the  company  of  such  right  of 
way,  'at  a  price  to  be  agreed  upon,'  which  clearly  contemplates  the 
payment  by  the  company  to  the  guardian,  for  his  ward,  of  a  money 
or  other  valuable  consideration  therefor,  and  not  supposed  benefits 
that  will  flow  to  the  land  by  the  construction  of  the  railroad.  It  is 
only  when  the  agreement,  referred  to  in  the  statute,  fixing  the 
price  agreed  upon  for  such  right  of  way,  has  been  submitted  to 
and  approved  by  the  court,  that  the  guardian  has  the  right  or 
power  to  make  a  deed  therefor  to  the  company.  The  court  pos- 
sesses no  power  to  divest  itself  of  its  duty,  imposed  by  the  statute, 
to  examine  and  approve,  if  proper,  the  agreement  of  the  guardian 
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with  the  company,  fixing  the  price  to  be  paid  for  such  right  of 
way;  nor  can  the  court  make  an  order,  in  advance  of  such  agree- 
ment, by  which  such  supervisory  power  and  approval  by  the  court 
shall  be  dispensed  with."^^ 

§  628.  Purchaser's  title. — A  purchaser  of  land  at  a  guard- 
ian's sale  takes  only  the  title  which  is  in  the  ward  at  the  time  of 
the  sale.  There  is  no  warranty  in  such  sale,  and  the  guardian  has 
no  power  to  bind  his  ward  by  covenants  in  the  deed ;  he  only  has 
power  to  sell  and  convey  under  the  order  of  the  court.  The  deed 
of  conveyance  is,  in  effect,  only  a  quitclaim,  and  passes  the  interest 
of  the  ward  in  the  land  sold.  And  if  such  land  has  descended  to 
the  ward  from  some  ancestor,  he  takes  the  title  subject  to  the  para- 
mount claim  of  the  creditors  of  the  ancestor;  and  when  the  admin- 
istrator of  such  ancestor  finds  it  necessary  to  sell  and  convey  such 
lands  for  the  payment  of  the  debts  of  such  ancestor,  the  guardian 
of  the  ward  is  not  bound  to  protect  the  title  of  a  prior  purchaser  of 
such  land  at  a  sale  made  by  such  guardian.  The  purchaser  at  such 
prior  sale  made  by  the  guardian  stands  in  the  place  of  an  heir  and 
takes  the  land  subject  to  the  debts  of  the  ancestor,  and  the  admin- 
istrator has  power  to  sell  it,  if  necessary,  for  the  payment  of  such 
debts. '^^ 

Where  a  purchaser  of  real  estate  at  a  guardian's  sale,  under  a 
valid  order  of  court,  has  paid  the  purchase  money,  and  the  sale 
has  been  confirmed,  and  he  has  taken  possession  of  the  real  estate 
under  a  deed  which  afterward  proves  invalid  or  defective,  he  has 
such  an  equitable  title  as  will  entitle  him  to  retain  possession  of 
such  real  estate  against  the  wards  of  such  guardian.""'' 

The  general  doctrine  which  applies  to  all  judicial  sales  that 
where  one  buys  in  good  faith  he  is  entitled  to  a  vendee's  lien  to  the 
extent  of  the  sum  paid  l)y  him,  although  tlic  sale  is  void,  may  be 

'**  Indiana  &c.  R.  Co.  v.  Brittingham,  and  rights  of  way  in  the  lands  of  an 
98  Ind.   294;    Indiana  &c.    R.    Co.    v.  infant,   viz.:  Acts   1897,   p.  263;   Acts 
Allen,   100  Ind.  409.     There  are  now  1899,  p.  74;  Acts  1901,  p.  461,  &c. 
several  other  statutes  similar  in   im-  ""  State  v.  Clark,  28  Tnd.  138 ;  Mar- 
port  to  the  one  set  out  above,  author-  tin  v.  Beasley,  49  Ind.  280. 
jzing    the    acquirement    of    easements  "  Maxwell  v.  Campbell,  45  Ind.  360. 
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held  to  apply  to  sales  made  by  guardians.     This  doctrine  is  based 
upon  the  principle  of  subrogation.^' 

A  purchaser  of  land  at  a  guardian's  sale,  where  the  court  had 
general  jurisdiction  to  appoint  guardians,  who  pays  for  the  land, 
relying  in  good  faith  on  the  order  of  the  court  made  in  the  matter, 
will  be  protected  in  the  title  he  has  so  acquired;  if  the  guardian  has 
properly  applied  the  proceeds  of  such  sale  although  the  court  was 
without  jurisdiction  to  make  the  particular  appointment.-^ 

§  629.  Sale  after  ward  is  of  age. — As  a  rule  of  law  a  guard- 
ian has  no  power  or  authority  over  the  ward's  estate  after  such 
ward  arrives  at  legal  age,  and  if  he  should,  after  that  time,  make 
a  sale  of  the  ward's  land,  it  would  undoubtedly  be  invalid,  and  if 
attacked  in  the  proper  manner  at  the  proper  time  might  be  set 
aside.  But  the  w^ard  in  such  case  may  estop  himself  from  ques- 
tioning the  validity  of  such  a  sale.  In  one  case  where  this  objec- 
tion was  urged  against  the  validity  of  such  sale,  the  court  says : 
"What  effect  the  tirst  objection  above  stated  might  have  had  upon 
the  guardian's  sale,  if,  after  she  became  of  age,  she  had  objected  to 
it,  we  do  not  inquire;  but  we  think,  after  the  sale  was  made  with 
her  full  knowledge,  without  objection;  and  after  she  had  know- 
ingly received  the  purchase  money  of  the  land;  *  *  *  the 
objection  has  no  validity. "^^ 

§  630.  Report  of  sale. — The  title  does  not  pass  to  the  pur- 
chaser until  after  the  sale  has  been  reported  and  confirmed.  It  is 
provided  by  statute  that,  "At  the  term  of  the  court  next  after  such 
sale,  such  guardian  or  commissioner  shall  make  report  thereof  to 
such  court,  and  produce  the  proceeds  of  sale,  and  the  notes  or  ob- 
ligations or  other  securities  taken  to  secure  the  payment  of  the 
purchase  money.  "^'^ 

The  guardian  is  required  by  this  statute  to  produce  the  proceeds 
of  the  sale  in  court  with  his  report,  but  this  does  not  mean  that 

^  Sheldon    on    Subrogation,    §   209 ;  ''  Decker  v.  Fessler,  146  Ind.  16,  44 

Walton  V.  Cox,  67  Ind.  164 ;  Jones  v.  N.  E.  657. 

French,   92    Ind.    138 ;    Burns'    R.    S.  "*  Webster  v.  Bebinger,  70  Ind.  9. 

1908,  §§  808,  1131.  '"Burns'  R.  S.  1908,  §  3086. 
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such  proceeds  shall  be  delivered  to,  or  paid  over  to  the  judge  or 
clerk  of  the  court.  The  guardian  alone  is  the  proper  custodian  of 
the  proceeds  and  securities  arising  from  such  sale.''^ 

Private  sales  made  by  a  guardian  must  be  reported  to  the  court 
for  its  approval  and  confirmation  in  the  same  manner  as  sales 
made  at  a  public  auction. ^- 

The  statute  relating  to  the  vacation  of  sales  and  a  re-sale  of  the 
propert}'  w^hen  the  proceedings  have  been  unfair,  or  the  property 
sold  for  a  great  deal  less  than  its  value,  or  that  ten  per  cent,  in  ex- 
cess of  the  amount  bid,  exclusive  of  the  costs,  is  offered,  etc.,  ap- 
plies alike  to  guardians'  sales  of  a  ward's  real  estate  as  to  sales  by 
executors  and  administrators;  and  if  a  sale  is  set  aside  and  a  re- 
sale ordered,  it  may  be  ordered  by  the  court  under  the  same  regu- 
lations governing  the  first  order  and  sale.^^ 

While  the  guardian  is  in  duty  bound  to  properly  apply  the 
proceeds  arising  from  a  sale  of  the  ward's  real  estate,  yet  the  valid- 
ity of  the  purchaser's  title  does  not  require  such  purchaser  to  see 
that  the  purchase  money  is  properly  applied.^* 

§  631.  Confirmation  of  the  sale,  deed,  etc. — After  the  sale 
has  been  duly  reported  it  is  the  duty  of  the  court  to  enter  an  order 
confirming,  and  directing  the  guardian  to  execute  and  deliver  to 
the  purchaser  a  deed  for  the  premises,  and  the  statute  provides 
that  "the  court,  in  confirming  such  sale  and  directing  a  convey- 

"^  State  V.  Steele,  21  Ind.  207,  83  purchase  money  are  insufficient,  such 
Am.  Dec.  346.  sale  shall  not  be  confirmed  until  ad- 
"-  Maxwell  v.  Campbell,  45  Ind.  360.  ditional  surety,  to  the  satisfaction  of 
"'  §  2875,  Burns'  R.  S.  1908,  is  as  f ol-  the  court,  be  given ;  and  if  such  pur- 
lows  :  "But  if  such  court  shall  be  chaser  fail  to  give  such  surety  within 
satisfied  that  such  proceedings  were  the  time  required  by  the  court,  the 
unfair;  or  that  the  sum  for  which  sale,  as  to  such  purchaser,  shall  be  va- 
the  real  estate  or  any  part  thereof  cated.  When  any  such  sale,  in  whole 
was  sold  is  greatly  disproportioned  to  or  in  part,  shall  be  vacated,  the  court 
the  real  value  thereof ;  or  that  a  sum  shall  direct  another  sale  to  be  made, 
exceeding  such  sum  at  least  ten  per  under  the  same  regulations  governing 
cent,  exclusive  of  the  expense  of  such  the  first  order  and  sale  as  to  the  real 
sale,  can  be  obtained  therefor,  the  estate  necessary  to  re-expose  to  sale." 
court  may  vacate  such  sale,  in  whole  **  Strong  v.  Moe,  8  Allen  (Mass.) 
or  in  part.  Or  if  it  shall  appear  that  125 ;  Fitzgibbon  v.  Lake,  29  111.  165,  81 
the  sureties  taken  on  the  notes  for  the  -^^"i-  Dec.  302. 
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ance,  shall  be  governed  by  the  law  regulating  the  confirming  of 
sales  of  real  estate  made  by  executors  or  administrators  and  the 
making  of  conveyances  on  such  sales. "^^ 

Where  all  the  proceedings  up  to  and  including  the  sale  have 
been  regxilar,  and  where,  after  making  the  sale,  the  guardian  con- 
veyed land  to  the  purchaser  before  the  sale  was  reported  to  or  con- 
firmed by  the  court,  the  conveyance,  being  without  authority, 
would  be  inoperative  and  void.  But  it  has  been  held  that  after  a 
deed  has  been  so  made,  and  after  the  sale  has  been  reported  to  the 
court  and  confirmed  and  a  conveyance  ordered  and  the  guardian 
then  reports  the  deed  so  previously  made  and  has  the  same  ap- 
proved by  the  court,  that  this,  if  the  deed  is  otherwise  sufficient, 
will  render  such  deed  operative  and  effective  to  pass  the  title  to  the 
purchaser  at  and  from  the  time  of  its  approval.^"  But  in  case  the 
guardian  dies  before  reporting  such  sale  and  deed,  and  they  are  re- 
ported by  a  subsequently  appointed  guardian  and  are  approved  by 
the  court,  such  deed  passes  an  equitable  title  at  least,  and  the  ven- 
dee would  be  entitled  to  a  new  and  valid  deed.*^^ 

And  it  is  further  held  that,  however  irregular  and  erroneous  the 
proceedings  and  orders  of  a  court  may  be  in  relation  to  the  sale 
and  conveyance  of  a  ward's  real  estate  upon  the  petition  of  his 
guardian,  such  proceedings  and  orders  are  not  void,  but  must  be 
held  valid  and  conclusive  when  questioned  collaterally.®^ 

A  guardian's  deed  to  his  ward's  estate  is  in  effect  only  a  quit- 
claim deed ;  he  has  no  power  to  bind  the  ward  by  any  covenants 
therein.^® 

The  statute  providing  when  a  sale  of  real  estate  by  a  guardian 

^Burns'    R.    S.    1908,    §    3088.     To  ""Hammann  v.  Mink,  99  Ind.  279; 
perfect  the  title  not  only  must  the  sale  Edwards  v.  Powell,  74  Ind.  294. 
be  reported  and  confirmed,  but  a  deed  "''  Maxwell  v.  Campbell,  45  Ind.  360. 
executed     in     accordance     with     the  "'Walker  v.   Hill,   111   Ind.  223,   12 
court's   direction.     No  title  will  pass  N.  E.  387;  Dequindre  v.  Williams,  31 
even   when  the  purchase  money   has  Ind.  444;   Gavin  v.  Graydon,  41   Ind. 
been  paid  until  these  things  have  been  559 ;  Porter  v.  Stout,  73  Ind.  3 ;  Mill- 
done.     Doe  V.  Jackson,  51  Ala.  514;  ion  v.  Board,  89  Ind.  5;  Anderson  v. 
Hammann  v.  Mink,  99  Ind.  279;  In  re  Wilson,  100  Ind.  402. 
Dickerson,  111  N.  Car.  108,  15  S.  E.  "^  State  v.  Clark,  28  Ind.  138. 
1025;  Ordway  v.  Smith,  53  Iowa  589, 
5  N.  W.  757. 
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shall  not  be  avoided  on  account  of  any  irregularity  or  defect  in  the 
proceedings  is  set  out  elsewhere/ 

A  conveyance  made  by  a  guardian  or  commissioner  does  not  re- 
late back  to  the  date  of  the  order  of  sale  so  as  to  divest  liens  ac- 
acquired  after  such  order  is  made  but  before  the  sale.- 

§  632.  Suit  to  recover  land  sold — Limitation. — Suits  for 
the  recovery  of  lands  sold  at  a  sale  by  a  guardian  must  be  brought 
within  five  years  after  the  sale  has  been  confirmed."' 

And  the  title  of  a  purchaser  at  a  guardian's  sale  who  has  been 
in  possession  for  the  requisite  length  of  time  is  protected  by  the 
statute  of  limitations,  though  the  sale  through  which  he  claims 
title  may  be  void.  It  is  said  that  the  statute  of  limitations  "is  a 
statute  of  repose,  and  it  is  not  necessary  that  a  person  shall  have  a 
good  title  to  invoke  its  aid.  Such  persons  do  not  need  it.  It  is 
only  those  who  cannot  assert  a  good  title.  It  protects  those  who 
hold  under  void  sales."* 

The  statute  of  limitations  begins  to  run  against  a  minor  at  the 
time  his  cause  of  action  accrues,  notwithstanding  his  infancy.  The 
only  effect  of  such  disability  is  to  give  him,  if  the  full  time  of  the 
limitation  expires  during  his  infancy,  two  years  in  addition  after 
such  disability  has  been  removed.'' 

The  statute  gives  those  under  legal  disability  when  the  cause  of 
action  accrues  two  years  after  the  removal  of  the  disability  in 
which  to  bring  an  action." 

^A  deed  should  be  in  the  form  re-  ''White    v.    Clawson,    79    Ind.    188; 

quired  by  statute,  but  if  it  does  not  Smith    v.    Bryan,    74    Ind.    515;    Van 

clearly  identify  by  reference  the  book  Cleave     v.     Milliken,     13     Ind.     105 ; 

and  page  of  the  record  where  the  or-  Brown  v.  Maher,  68  Ind.  14;  David- 

der  is  entered,  it  will  nevertheless  be  son  v.  Bates,   111   Ind.  391,   12  N.  E. 

valid.      Hammann    v.    Mink,   99    Ind.  687;  Wright  v.  Wright,  97  Ind.  444; 

279 ;  Worthington  v.  Dunkin,  41  Ind.  Sell  v.  Keiser,  —  Ind.  App.  — ,  96  N. 

515;  Menage  v.  Jones,  40  Minn.  254,  E.  812. 

41  N.  W.  972.     A  deed  executed  be-  =  Walker  v.  Hill,  111  Ind.  223,  12  N. 

fore  the  sale  is  confirmed  is  invalid.  E.  387 ;  Wright  v.  Kleyla,  104  Ind.  223, 

Hammann  v.  Mink,  99  Ind.  279.  4  N.   E.   16;   Davidson  v.   Bates,    111 

-  Shaffner  v.  Briggs.  36  Ind.  55,  10  Ind.  391,  12  N.  E.  687. 

Am.  Rep.  1.  *  Burns'  R.  S.  1908,  §  298;  Davidson 

'Burns'  R.  S.  1908,  §  295,  CI.  4.  v.  Bates,  111  Ind.  391,  12  N.  E.  687. 
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In  an  action  to  set  aside  a  sale  of  land  made  by  a  guardian, 
where  it  is  desired  that  the  record  of  the  proceedings  upon  the 
petition  of  the  guardian  to  sell  such  land  should  form  a  part  of 
the  complaint,  such  record  must  be  set  out  in  the  complaint  and 
not  merely  attached  to  it  as  an  exhibit.' 

Where  the  real  estate  of  an  infant,  idiot  or  insane  person  has 
been  sold  for  taxes,  it  may  be  redeemed  in  the  same  manner  pro- 
vided for  redemption  by  other  persons  whose  lands  have  been  so 
sold. 

As  proceedings  to  sell  real  estate  brought  by  a  guardian  are  ex- 
parte,  they  are  not  subject  to  review  in  a  suit  brought  for  that  pur- 
pose." But  for  any  irregularities  which  substantially  afTect  the 
rights  of  the  ward,  the  ward  may  have  a  sale  made  by  his  guardian 
set  aside. ^  Such  suit,  however,  can  only  be  maintained  by  the 
ward  or  those  who  stand  in  his  stead. ^"^ 

Where  a  purchaser  of  real  estate,  sold  by  a  guardian,  under  a 
valid  order  of  sale,  has  paid  the  full  purchase  price  and  has  en- 
tered into  possession,  and  the  sale  to  him  has  been  confirmed,  al- 
though no  deed  may  have  been  made,  he  is  yet  the  equitable  owner 
and  is  entitled  to  the  land  as  against  the  wards." 

The  statute  commences  to  run  from  the  time  of  the  confirma- 
tion of  the  sale.^'  Sales  by  guardians  in  adversary  proceedings, 
under  our  statutes,  are  very  rare,  while  sales,  in  ex  parte  proceed- 
ings are  numerous,  and  are  the  rule.  So  where  such  sale  is  made 
and  confirmed  in  an  ex  parte  proceeding,  while  it  is  different  in 
form  from  a  judgment  in  an  adversary  proceeding,  yet  it  has  the 
force  and  effect  of  a  final  judgment,  and  the  legislative  intent  in 
the  above  statute  was  to  make  it  applicable  to  such  sales.  And  the 
heirs  of  a  deceased  ward  are  proper  parties  to  bring  an  action  to 
set  aside  a  sale  of  the  ward's  land  made  by  the  guardian. ^^ 

■  McKeever  v.  Ball.  71  Ind.  398.  "  Maxwell  v.  Campbell,  45  Ind.  360. 

nVilliams  V.  Williams,  18  Ind.  345;  ^  Sell  v.  Keiser.  —  Ind.  App.  — ,  96 

Davidson  v.  Lindsay,  16  Ind.  186.  N.  E.  812. 

'McKeever    v.    Ball,    71    Ind.    398;  '' Sell  v.  Keiser,  —  Ind.  App.  —,  96 

Marvin  v.  Schilling,  12  Mich.  356.  N.  E.  812. 

^"Kenniston  v.  Leighton,  43  X.  H. 
309. 
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§  633.  Sales  by  foreign  guardian. — Like  a  foreign  executor 
or  administrator,  a  foreign  guardian  has  no  right  to  sell  real  es- 
tate of  his  ward  in  this  state  until  he  has  complied  with  the  stat- 
utes of  this  state  authorizing  such  sale.  Any  order  he  may  obtain 
in  some  other  state  to  sell  land  in  this  state  would  be  of  no  effect.'* 

The  statutes  of  this  state  are  as  follows  :  "When  any  minor  or 
other  person  shall  be  under  guardianship  without  this  state,  and 
shall  have  no  guardian  in  this  state,  the  foreign  guardian  may  file 
an  authenticated  copy  of  his  appointment  in  the  office  of  the  clerk 
of  the  circuit  court  of  the  county  in  which  there  may  be  real  estate 
of  his  ward ;  after  which  he  may  proceed  to  sell  the  real  estate  of 
his  ward  in  this  state  as  if  he  were  a  resident  guardian,  except  as 
is  provided  in  the  next  section."'^ 

Which  next  section  is  as  follows  :  "When  it  shall  appear  to  the 
courts  of  this  state  that  such  foreign  guardian  is  bound  with  suf- 
ficient sureties  in  the  state  or  country  where  he  was  appointed  to 
account  for  the  proceeds  of  such  sale,  and  an  authenticated  copy 
of  such  bond  shall  be  filed  in  such  court,  no  further  bond  shall  be 
required;  otherwise,  he  shall  give  bond  as  in  case  of  sales  by  a 
guardian  appointed  in  this  state. "'** 

§  634.  Guardian's  power  to  mortgage. — As  there  is  no  in- 
herent power  in  a  guardian  to  sell  his  ward's  real  estate,  and  as  his 
authority  to  make  any  such  sale  must  be  found  in  some  statute,  so 
with  the  right  to  mortgage  the  real  estate  of  the  ward.     In  respect 

» Wans  V.Wilson,  93  Ky.  495,  20  s.  "Burns'    R.    S.    1908,    §    3090.    A 

W    505      The  capacity  of  persons  to  guardian,  after  his  ward  became  dom- 

take  or  transfer  real  estate  depends  iciled  here,  was  instrumental  in  sell- 

upon  the  law  of  the  country  where  ing    land    of    such    ward    m    another 

the  land  is  situated.  Whether  an  alien  state,  bringing  the  proceeds  of   such 

can  take  land,  or  whether  a  person  is  sale  into  this  state  and  paymg  them 

of  sufficient  age  to  transfer  the  same  to  such  ward  before  she  arrived  at 

by    deed    or    by    will,    are    questions  lawful  age  under  the  statutes  of  Indi- 

which  cannot  be  determined  by  the  ana.     He   was   held   accountable    for 

law  of  the  situs.    The  law  of  the  situs  such  proceeds ;  such  payment  was  no 

governs  exclusively  as  to  descent  and  excuse.     A  minor  retains  the  domicile 

heirship     of     real     estate.    2     Kent,  of  his   parents   and   cannot  generally 

Comm.  429;   Watkins  v.   Holman,   16  during    such    minority    change    such 

Pet.  (U.  S.)  25,  10  L.  ed.  873;  Callo-  domicile.    Hiestand  v.  Kuns,  8  Blackf. 

•way  V.  Doe,  1  Blackf.  (Ind,)  372.  (Ind.)  345,  46  Am.  Dec.  481. 

«  Burns'  R.  S.  1908,  §  3089. 
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to  authority  to  mortgage  a  ward's  real  estate  it  is  provided  by  stat- 
ute :  "That  a  guardian  may,  by  leave  of  the  proper  court,  mort- 
gage the  real  estatq  of  his  ward  for  any  period  of  time  not  ex- 
tending more  than  one  year  beyond  the  minority  of  the  ward :  It 
being  provided,  however,  That  if  it  is  shown  to  the  court  in  the 
petition  to  be  filed  by  the  guardian,  that  it  is  advantageous  to  the 
estate  of  said  ward  or  wards  to  have  said  mortgage  executed  for 
a  period  of  more  than  one  year  beyond  the  minority  of  said  ward 
or  wards,  then  upon  a  finding  of  the  court  to  that  effect,  the  guard- 
ian may  mortgage  the  real  estate  of  his  said  ward  or  wards  for 
a  period  longer  than  one  year  beyond  the  minority  of  said  ward  or 
wards,  but  in  no  case  for  a  period  extending  more  than  five  years 
beyond  the  minority  of  said  ward  or  wards. "^^ 

The  purpose  of  this  statute  is  to  provide  a  method  of  raising 
money  for  the  benefit  of  the  ward  or  of  his  estate  without  com- 
pelling a  sale  of  the  real  estate.  In  this  way  the  land  is  made 
security  for  the  necessary  funds  while  the  title  to  it  and  the  use  of 
it  is  preserved  for  the  ward.  In  order,  however,  to  make  a  mort- 
gage valid  so  that  it  cannot  afterward  be  questioned  and  perhaps 
defeated  by  the  ward  the  statute  must  be  strictly  complied  with. 

In  one  case  it  was  held  that,  where  the  statute  provided  that  the 
order  of  court  should  specify  the  amount  to  be  secured  by  the 
mortgage,  the  rate  of  interest  to  be  paid,  and  the  length  of  time 
the  mortgage  should  run,  and  the  order  of  the  court  failed  to  de- 
termine these  questions,  the  mortgage  was  absolutely  void.^*  And 
in  another  case  where  the  statute  required  the  guardian  to  report 
to  the  court  in  reference  to  the  mortgage,  its  terms,  etc.,  and  he 
failed  to  make  such  report,  the  mortgage  was  held  to  be  valid.''' 
In  a  proceeding  brought  for  the  purpose  of  securing  an  order  to 
sell  real  estate  of  the  ward,  the  court  has  no  power  to  make  an 
order  to  mortgage  it.-"  Nor  in  a  proper  proceeding  can  the  court 
order  the  execution  of  a  mortgage  for  some  other  purpose  than  is 
specified  in  the  statute.'^ 

"  Burns'  R.  S.  1908,  §  3075.  '"  Woerner  Am.  Law  Guard.  282. 

"  Edwards  v.  Taliaf  ero,  34  Mich.  13.        "^  Woerner  Am.  Law  Guard.  284. 
"  Battell  V.  Torrey,  65  X.  Y.  294. 

10— Pro.  Law. 


1 1 26  INDIANA    PROBATE    LAW.  §    635 

§  635.  Requisites  of  petition. — The  statute  requires  a  peti- 
tion to  be  filed  by  the  guardian  reciting  specifically  certain  facts. 
It  is  as  follows  : 

''Before  any  such  mortgage  shall  be  made,  the  guardian  shall 
petition  the  proper  court  for  an  order  authorizing  such  mortgage 
to  be  made,  in  which  petition  shall  be  set  forth  specifically : 

First.  The  value  and  character  of  all  personal  estate  belonging 
to  such  ward  that  has  come  to  the  knowledge  or  possession  of  such 
guardian. 

Second.     The  disposition  made  of  such  personal  estate. 

Third.  The  amount  and  condition  of  the  ward's  personal  es- 
tate, if  any,  dependent  upon  the  settlement  of  any  estate,  or  the  ex- 
ecution of  any  trust. 

Fourth.     The  annual  rental  value  of  the  real  estate  of  the  ward. 

Fifth.     The   amount   of    rent   received,    and    the    application 

thereof. 

Sixth.  The  proposed  manner  of  using  the  proceeds  of  the 
mortgage. 

Seventh.  Each  item  of  indebtedness,  and  the  amount  and 
character  of  any  lien  on  any  real  estate  of  the  ward  for  the  pay- 
ment of  which  the  proceeds  of  the  mortgage  are  to  be  used. 

Eighth.     The  age  of  the  ward,  where,  and  with  whom  residing. 

Ninth.  All  other  facts  connected  with  the  estate  and  condition 
of  the  ward  necessary  to  enable  the  court  to  fully  understand  the 
same.  If  there  be  no  personal  estate  belonging  to  such  ward  in 
possession  or  expectancy,  and  none  has  come  into  the  hands  of 
such  guardian,  and  no  rents  have  been  received,  the  facts  thereof 
shall  be  stated  in  the  application."^^ 

§  636.  Additional  bond  must  be  filed. — As  in  application  by 
a  guardian  to  sell  real  estate  of  his  ward,  so  in  his  application  un- 
der the  above  statute  to  mortgage  such  real  estate,  the  court,  be- 
fore making  any  order  to  that  effect,  must  require  such  guardian 
to  file  an  additional  bond  to  account  for  the  proceeds  of  any  mort- 
gage which  may  be  ordered.     The  statute  reads:     "Before  the 

"  Burns'  R.  S.  1908,  §  3076. 
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court  shall  make  any  order  authorizing  a  guardian  to  execute  such 
mortgage,  such  guardian  shall  execute  a  bond  to  be  approved  by 
the  court,  with  two  resident  freeholders  of  the  county  as  sureties 
thereon,  payable  to  the  state  of  Indiana  in  a  penal  sum  double  that 
of  the  mortgage  and  conditioned  that  said  guardian  shall  honestly 
and  faithfully  account  for  all  the  proceeds  of  said  mortgage."^^ 

^  Burns'  R.  S.  1908,  §  3077. 
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§  637.  What  constitutes  unsoundness  of  mind. — The  words 
"persons  of  unsound  mind,"  as  used  in  this  act  or  any  other  statute 
of  this  state,  shall  be  taken  to  mean  any  idiot,  non  compos,  luna- 
tic, monomaniac,  or  distracted  person.^ 

This  definition  necessarily  includes  partial  insanity  as  one  of  the 
forms  of  mental  unsoundness;  in  fact,  the  phrase  "of  unsound 
mind"  includes  every  species  of  unsoundness  of  mind." 


'  Burns'  R.  S.  1908,  §  3100 ;  also  see 
§  1309,  third  clause. 

'Willett  V.  Porter,  42  Ind.  250;  Eg- 
gers  V.  Eggers,  57  Ind.  461 ;  McCam- 
mon  V.  Cunningham,  108  Ind.  545,  9  N. 
E.  455.  An  instruction  to  the  jury 
in  an  insanity  proceeding  that  one  so 
far  deprived  of  reason  as  to  be  in- 
capable of  understanding  and  acting 
with  discretion  in  the  ordinary  affairs 
of  life  is  insane  within  the  meaning 

II 


of  the  law,  is  a  correct  definition  of 
insanity,  and  is  unobjectionable.  Fis- 
cus  V.  Turner,  125  Ind.  46,  24  N.  E. 
662.  Where  the  jury  in  an  action 
to  have  a  guardian  appointed  because 
of  the  defendant's  inability  to  man- 
age her  estate,  was  instructed,  in  sub- 
stance, that  if  the  impairment  of  the 
defendant's  mind  is  such  that  she  can- 
not resist  the  entreaties  of  others 
when  her  judgment  does  not  approve; 
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It  is  not  necessary  that  a  person  should  be  of  unsound  mind 
upon  all  subjects.  He  may  be  perfectly  sane  upon  some  subjects 
and  yet  afflicted  with  an  insane  delusion  upon  others.  An  insane 
delusion  is  said  to  exist  when  a  person  conceives  the  existence  of 
something  extravagant  which,  in  fact,  has  no  existence,  and  he  is 
incapable  of  being  reasoned  out  of  this  belief.  Such  delusion  is 
partial  insanity." 

The  mere  fact  that  an  individual  believes  in  witchcraft  does  not 
prove  that  he  is  insane  or  of  unsound  mind.* 

The  state  of  mind  resulting  not  from  mental  lesion,  but  solely 
from  evil  and  ungovernable  passions,  or  that  condition  of  mind 
which  usually  and  immediately  follows  the  excessive  use  of  alco- 
holic liquors,  is  not  unsoundness  of  mind  within  the  meaning  of 
the  law.^ 

The  phrase  non  compos  mentis  is  defined  to  signify  "not  of 
sound  mind,"  and  is  said  to  be  a  generic  term  including  all  the 
species  of  madness,  whether  it  arise  from  idiocy,  sickness,  lunacy, 
or  drunkenness.® 

The  same  authority  defines  idiocy  to  be  ''that  condition  of  mind 
in  which  the  reflective,  or  all,  or  a  part,  of  the  affective  powers  are 
either  entirely  wanting,  or  are  manifested  to  the  least  possible  ex- 
tent.    Idiocy  depends  upon  organic  defects."     To  the  same  effect 

or,  if  from  such  impairment,  she  is  in-  *  Johnson  v.  Johnson,   10  Ind.  387; 

capable    of    conducting    the    ordinary  Addington  v.  Wilson,  5  Ind.   137,  61 

business   affairs  of  life  with  reason-  Am.  Dec.  81. 

able   prudence   and   safety    from   her  '  Guetig    v.    State,    66    Ind.    94,    32 

own   folly  and  the  fraud  of  others,  Am.  Rep.  99n;   Sanders  v.   State,  94 

then  you  should  find  her  a  person  of  Ind.  147.     In  the  case  first  cited  it  is 

unsound  mind  and  incapable  of  man-  said :    "Frenzy  arising  solely  from  the 

aging  her  own  estate;    such   instruc-  passions    of   anger   and    jealousy,   no 

tion  is  clearly  right.  Hamrick  v.  State,  matter  how  furious,  is  not  insanity.  A 

134  Ind.  324,  34  N.  E.  3.  man  with  ordinary  will  power,  which 

"  Wray  v.  Wray,  32  Ind.  126 ;  Coch-  is  unimpaired  by  disease,  is  required 

ran  v.  Amsden,  104  Ind.  282,  3  N.  E.  by  law  to  govern  and  control  his  pas- 

934.     The  words  "of  unsound  mind,"  sions.      If   he  yields   to   wicked   pas- 

as  used  in  the  statute,  include  every  sions,  and  purposely  and  maliciously 

species  of  insanity  or  mental  unsound-  slays   another,   he   cannot   escape  the 

ness.  McCammon  v.  Cunningham,  108  penalty  prescribed  by  law,  upon  the 

Ind.  545,  9  N.  E.  455.  ground  of  mental  incapacity." 

*  Bouvier's  Law  Die. 
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is  the  definition  given  by  Chitty  in  his  work  on  contracts :  "An 
idiot  or  natural  fool  is  one  that  hath  had  no  understanding  from 
his  nativity,  and  who  is,  therefore,  by  law  presumed  not  to  be 
likely  to  attain  any." 

Monomania  is  a  derangement  of  a  single  faculty  of  the  mind, 
or  with  regard  to  a  particular  object  only,  and  falls  within  the 
statutory  definition  of  unsoundness  of  mind.'^  Mere  mental  de- 
pravity is  not  insanity,  neither  is  a  frenzy  arising  from  passion. 
The  doctrine  of  moral  insanity  has  no  place  in  the  law.® 

The  presumption  as  to  the  insanity  of  a  person  when  once 
shown  to  exist,  that  it  continues,  is  one  of  fact  vai"ying  with  each 
particular  case.'*  It  is  a  fundamental  doctrine  that  when  a  fact  is 
shown  to  exist,  the  presumption  is  that  it  continues  to  exist,  and 
this  presumption  stands  good  until  the  contrary  is  shown  or  a 
countervailing  presumption  is  raised." 

§  638.  Same  subject  continued. — Our  statutes  do  not,  and 
our  courts,  as  is  said  in  one  case,  have  never  undertaken  to,  meas- 
ure the  different  degrees  of  power  of  the  human  reason,  or  to  dis- 
tinguish between  them  where  the  power  of  thought  and  reason  ex- 
ists. The  law  simply  attempts  to  draw  a  line  between  sanity  and 
insanity;  or,  in  other  words,  between  the  presence  and  absence  of 
reason,  thought  and  comprehension.^^ 

"■  Freed    v.     Brown,    55     Ind.     310;  'Wharton   Ev.,   §§  1253;    Raymond 

Schuflf  V.  Ransom,  79  Ind.  458.  v.  Wathen,  142  Ind.  367,  41  N.  E.  815. 

'  Guetig  V.  State,  66  Ind.  93,  32  Am.  "  Stumph  v.  Miller,  142  Ind.  442,  41 

Rep.  99n;   State  v.   Stickley,  41  Iowa  N.  E.  812;  Roller  v.  Kling,   150  Ind. 

232;  Lynch  v.  Commonwealth,  11  Pa.  159,  49  N.  E.  948;  Blough  v.  Parry, 

St.  205.    In  Goodwin  v.  State,  96  Ind.  144  Ind.  463,  40  N.   E.  70,  43  N.  E. 

550,  it  is  said :     "The  twenty-fourth  560 ;  Young  v.  Miller,  145  Ind.  652,  44 

instruction  is  criticized  because  it  in-  N.  E.  757. 

forms  the  jury,  among  other  things,  "  Somers  v.  Pumphrey,  24  Ind.  231 ; 
that  mere  mental  depravity  is  not  in-  Bradley  v.  State,  31  Ind.  492.  An  in- 
sanity; but  the  criticism  is  unjust,  struction  to  the  jury,  "that  if,  at  the 
This  doctrine  of  moral  insanity  never  time  of  executing  the  deed  in  ques- 
did  have  a  place  in  the  law,  and  is  tion,  the  grantor  had  mind  to  know 
now  repudiated  by  the  better  author-  and  comprehend  that  he  was  making 
ity.  This  is  proved  in  the  authorities  a  deed,  and  thereby  conveying  the 
cited  in  the  note  to  Guiteau's  case,  land  described  in  it  to  his  son,  and 
3  Crim.  L.  Mag.,  375,"  etc.  had  an  object  in  so  doing,  which  he 
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Unsoundness  of  mind  is  never  presumed.  Even,-  man  is  pre- 
sumed to  be  of  sane  mind  until  the  contrary  is  made  to  appear  ;^- 
but  when  general  mental  derangement  in  any  case  is  once  shown  to 
exist,  this  rule  is  then  so  far  qualified  as  to  make  it  incumbent  on 
parties  interested  to  establish  the  sanity  of  such  person  at  the  time 
any  particular  act  is  done/^ 

A  person  who  has  mental  capacity  sufficient  to  enable  him  to 
know  and  understand  his  business,  the  extent  of  his  estate,  the 
persons  who  would  naturally  be  supposed  to  be  the  objects  of  his 
bounty,  and  who  could  keep  these  in  mind  long  enough  to  form, 
and  could  so  form,  a  rational  judgment  thereon,  is  a  person  of  suf- 
ficient mental  capacity  to  make  a  valid  will/* 


comprehended,  then  he  was  of  sound 
mind,"  was  not  a  correct  definition  of 
mental  soundness.  Schuff  v.  Ransom, 
79  Ind.  458.  ]Mere  weakness  of  mind, 
impairing  only  the  capacity'  to  trans- 
act business  prudently  and  judicious- 
ly, is  not  sufficient  to  avoid  a  deed  in 
a  case  where  there  is  not  fraud;  and 
an  instruction  to  that  effect  is  not  er- 
roneous. Boyer  v.  Berryman,  123 
Ind.  451,  24  N.  E.  249.  An  instruction 
to  the  jury  that  "if  you  find  from  the 
evidence  that  S.  was,  at  the  date  of 
making  said  deed,  a  person  of  sound 
mind  and  capable  of  transacting  his 
business,  you  will  find  for  the  de- 
fendant." contained  a  correct  state- 
ment of  the  law.  Batman  v.  Snoddy, 
132  Ind.  480,  32  N.  E.  327. 

"  Dearmond  v.  Dearmond,  12  Ind. 
455;  Wray  v.  Wray,  32  Ind.  126;  1 
Greenleaf  Evidence,  §  42 ;  Guetig  v. 
State,  ^  Ind.  94,  32  Am.  Rep.  99n. 
The  law  presumes  that  every  per- 
son is  of  sound  mind  until  the 
contrary'  is  shown ;  and  when 
unsoundness  of  mind  of  a  perma- 
nent nature  has  been  established, 
the  presumption  is  that  that  state  of 
mind  continues  until  the  contrary  is 
proven.  Physio-Medical  College  of 
Indiana   v.   Wilkinson,   108   Ind.   314, 


9  X.  E.  167;  Grubb  v.  State,  117  Ind. 
277,  20  N.  E.  257,  725;  Sheets  v. 
Bray,  125  Ind.  ZZ,  24  N.  E.  357; 
Wallis  V.  Luhring,  134  Ind.  447,  34 
N.  E.  231.  The  legal  presumption  of 
sanity  stands  until  the  defendant  has 
put  in  some  evidence  tending  to  over- 
throw it.  Sanders  v.  State,  94  Ind. 
147. 

"Achey  v.  Stephens,  8  Ind.  411.  A 
complaint  by  heirs  to  set  aside  a  deed 
made  by  the  ancestor  three  years  be- 
fore her  death,  alleging  that  at  the 
date  of  the  deed  she  was  eighty  years 
old,  and  so  enfeebled  and  debilitated 
as  to  be  of  unsound  mind  and  incapa- 
able  of  comprehending  the  nature  of  a 
contract,  was  good  without  averments 
that  she  had  not  subsequently  been 
restored  to  reason,  and  had  not  rati- 
fied the  contract,  as  it  will  be  pre- 
sumed, in  such  a  case,  until  the  con- 
trary is  made  to  appear,  that  the 
grantor  remained  of  unsound  mind. 
Hardenbrook  v.  Sherwood,  72  Ind. 
403,  distinguished.  Physio-Medical 
College  of  Indiana  v.  Wilkinson,  108 
Ind.  14,  9  X.  E.  167. 

"Lowder  v.  Lowder,  58  Ind.  538; 
Durham  v.  Smith,  120  Ind.  463,  22 
N.  E.  2,ZZ ;  Taylor  v.  Taylor,  174  Ind. 
670,  93  N.  E.  9. 
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Proof  merely  o£  the  existence  of  a  cause  that  may  tend  to  pro- 
duce insanity,  without  any  proof  that  such  effect  followed  the 
cause,  is  not  admissible/^  In  one  case  the  Supreme  Court  has 
said,  however,  that  "Insanity  must  be  recognized  as  a  disease 
which  may  impair  or  totally  destroy  either  the  understanding  or 
the  will,  or  indeed  both ;  and  all  symptoms  of  such  disease  and  its 
effect  upon  these  faculties  should  go  to  the  jury,  and,  as  a  matter 
of  fact,  they  must  determine  the  mental  condition  of  the  defend- 
ant."" 

There  is  no  middle  ground  in  this  state  between  sanity  and  in- 
sanity; but  two  classes  of  people  so  far  as  regards  their  mental 
condition,  the  sane  and  the  insane.  The  term,  insanity,  under  the 
statute,  including  every  species  of  organic  mental  derangement, 
whether  of  a  mild  or  violent  form,  and  excluding  every  other  con- 
dition of  mind.^^ 

§  639.  How  established. — It  is  provided  that  "whenever 
any  person  shall  by  statement  in  writing  represent  to  the  court 
having  probate  jurisdiction,  in  any  county,  that  any  inhabitant  of 
such  county  is  a  person  of  unsound  mind  and  incapable  of  manag- 
ing his  own  estate,  such  court  shall  cause  such  person  to  be  pro- 
duced in  court  and  shall  cause  an  issue  to  be  made  by  the  clerk  of 
such  court,  denying  the  facts  set  forth  in  such  statement ;  which 
issue  shall  be  tried  as  the  issues  in  civil  actions  are  tried,  by  the 
court,  or  by  a  jur\^  to  be  impaneled  under  the  direction  of  said 
court.  It  shall  be  the  duty  of  the  prosecuting  attorney  to  appear 
for  the  person  alleged  to  be  of  unsound  mind,  in  such  proceeding, 
and  by  proper  defense  to  protect  the  interests  of  such  person. "^^ 

"Sawyer  v.  State,  35  Ind.  80.  "Bums'  R.  S.  1908,  §  3101.  The 
"Bradley  v.  State,  31  Ind.  492.  circuit  court  has  exclusive  jurisdic- 
"  Sage  V.  State,  91  Ind.  141.  The  tion  in  a  proceeding  under  the  stat- 
doctrine  announced  by  Wharton  on  ute  to  have  a  person  adjudged  of  un- 
Crim.  Law,  Vol.  I,  §  57a,  as  regards  sound  mind,  and  incapable  of  manag- 
partial  insanity  as  a  mitigating  ele-  ing  her  estate,  and  for  the  appoint- 
ment in  the  degrees  of  crime  cannot  ment  of  a  guardian  of  her  person  and 
be  recognized  as  of  binding  authority  estate.  Martin  v.  Motsinger,  130  Ind. 
in  this  state.  Willett  v.  Porter,  42  555,  30  N.  E.  523.  The  jurisdiction 
Ind.  250;  Eggers  v.  Eggers,  57  Ind.  to  appoint  a  guardian  is  not  confined 
461.  to  cases  of  insanity,  idiocy  or  lunacy. 
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A  proceeding  under  this  statute  while  ex  parte  in  form,  with 
very  few  of  the  quahties  or  attributes  of  a  civil  action  is  yet  an 
adversar}^  proceeding  it  is  in  no  sense  an  action  within  the  mean- 
ing of  the  civil  code.  However,  it  is  clearly  and  unquestionably 
a  judicial  proceeding,  and  any  one  giving  false  evidence  in  such 
proceeding  would  be  guilty  of  perjury." 

The  petition  required  may  be  filed  by  any  person.-" 
Insanity  is  a  fact  which  cannot  be  proved  by  reputation,-^  but 
like  any  other  fact  it  may  be  inferred  from  circumstances."     And 
such  fact  once  established,  the  legal  presumption  is  that  such  state 
of  mind  continues  until  the  contrary  is  made  to  appear.-^ 


strictly  so  called,  but  extends  to  everj' 
case  of  mental  unsoundness  or  im- 
becility, when  it  is  clearly  made  to 
appear,  of  such  a  degree  as  to  render 
its  subject  incapable  of  conducting 
the  ordinary  affairs  of  life.  Mc- 
Cammon  v.  Cunningham,  108  Ind. 
545,  9  N.  E.  455.  Any  person  may 
file  a  petition  to  have  a  person  de- 
clared of  unsound  mind  and  to  have 
a  guardian  of  his  person  and  property 
appointed.  Such  petitioner  is  not  a 
party  to  such  proceeding  only  for  the 
purpose  of  instituting  the  proceeding, 
and  such  a  petitioner  need  not  be 
made  a  party  in  a  subsequent  pro- 
ceeding attacking  the  former  judg- 
ment of  the  court  therein.  Jessup 
V.  Jessup,  7  Ind.  App.  573,  34  N.  E. 
1017.  A  proceeding  to  have  a  per- 
son declared  of  unsound  mind  and 
incapable  of  managing  his  own  es- 
tate, and  to  have  a  guardian  of  his 
person  and  property  appointed,  is  an 
adversary  proceeding,  and  the  party 
charged  of  such  incapacity  must  be 
either  produced  in  open  court  during 
the  pendency  of  the  proceeding,  or,  in 
default  thereof,  must  be  duly  served 
with  process,  otherwise  the  court  can- 
not acquire  jurisdiction  of  the  person, 
and  the  judgment  will  be  void  as 
denying  to  the  defendant  due  process 


of    law.      Studabaker    v.    Markley,    7 
Ind.  App.  368,  34  N.  E.  606. 

'"Galbreath  v.  Black,  89  Ind.  300; 
Hutts  v.  Hutts,  62  Ind.  214.  By  the 
statute  as  it  now  reads,  the  "issue 
shall  be  tried  as  the  issues  in  civil  ac- 
tions are  tried,"  thus  in  effect  mak- 
ing them  strictly  adversary  and  not 
of  an  ex  parte  character,  although 
ex  parte  in  form.  In  Jessup  v.  Jes- 
sup, 7  Ind.  App.  573,  34  N.  E.  1017, 
the  court  says:  "While  it  might  be 
contended,  with  some  plausibility, 
that  the  proceedings  are  for  the  ex- 
clusive benefit  of  the  person  whose 
sanity  is  to  be  inquired  into,  the  more 
sensible  view  is  that  it  is  his  liberty 
and  property  which  he  is  to  be  de- 
prived of,  and  should  not  be  taken 
from  him  without  an  opportunity  to 
be  heard." 

""Jessup  V.  Jessup,  7  Ind.  App.  573, 
34  N.   E.   1017. 

^Choice  V.  State,  31  Ga.  424;  State 
V.  Uoy%  47  Conn.  518,  36  Am.  Rep. 
89n;  Walker  v.  State,  102  Ind.  502, 
1  N.  E.  856. 

-Sanders  v.  State,  94  Ind.   147. 

^  Physio-AIedical  College  of  Indi- 
ana V.  Wilkinson,  108  Ind.  314,  9  N. 
E.  167;  Musselman  v.  Cravens,  47 
Ind.  1 ;  Taylor  v.  Taylor,  174  Ind.  670, 
93  N.  E.  9. 
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After  an  issue  has  been  made  up  the  court  may,  of  its  own  mo- 
tion, on  the  trial,  order  an  examination  of  the  alleged  lunatic  be- 
fore the  jury.  But  whether  the  person  should  be  so  examined  ap- 
pears to  be  discretionary  with  the  court ;  and  it  is  no  abuse  of  such 
discretion  for  the  court  to  refuse  such  examination  when  asked  on 
the  application  of  the  person  bringing  the  infomiation,  nor  would 
it  be  error  to  order  such  examination  on  the  motion  of  any  person 
interested.^* 

It  is  true  that  the  above  statute  is  special  and  that  it  relates  to  a 
special  subject,  yet  it  is  held  that  it  was  the  legislative  intention  to 
give  recognition  in  such  cases  to  the  practice  and  procedure  in  civil 
actions  as  the  same  is  known  under  the  code,  except  in  those  re- 
spects in  which  the  practice  is  specially  pointed  out  in  the  act.  And 
while  it  was  held  by  the  cases  based  on  the  statute  prior  to  its 
amendment  in  1895,  that  such  proceedings  were  ex  parte  in  char- 
acter, and  that  notice  to  the  alleged  insane  person  was  not  neces- 
sary, it  is  now  held  that  they  are  adversary  and  that  notice  is  in- 
dispensable unless  waived.-^  And  it  is  further  held  that  the  pro- 
visions of  the  civil  code  with  reference  to  changes  of  venue  are  ap- 
plicable in  such  proceedings. -'' 

§  640.  Person  must  be  present. — As  will  be  seen  the  fore- 
going statute  requires  the  person  charged  with  unsoundness  of 
mind  to  be  produced  in  court.  As  the  party  may  by  the  proceed- 
ing be  deprived  both  of  his  property  and  his  liberty,  it  is  as  im- 
portant that  he  should  be  actually  present  as  it  would  be  if  he  were 
charged  with  a  criminal  offense.  The  provision  of  the  statute  is 
for  his  protection,  for  the  prevention  of  fraud,  etc.,  and  where 
possible  the  person  so  charged  should  be  produced  in  court  in  or- 
der that  he  may  hear  and  have  knowledge  of  what  is  being  done 
and  meet  the  witnesses  face  to  face.^^ 

"Fiscus  V.  Turner,  125  Ind.  46,  24  Jessup,    17   Ind.   App.   177,   46  N.   E. 

N.  E.  662;  Jones  v.  Van  Gundy,  16  550;    Martin   v.   Motsinger,    130   Ind. 

Ind.  490.  555,  30  N.  E.  523. 

^  Berry  v.   Berry,   147  Ind.   176,  46  "^  Berry  v.   Berry,   147  Ind.   176,  46 

N.  E.  470;  Jessup  v.  Jessup,  7  Ind.  N.   E.  470. 

App.  573,  34  N.   E.   1017;   Jessup   v.  =' Fiscus  v.  Turner,  125  Ind.  46,  24 


§    640  GUARDIANS    OF    PERSONS    OF    UXSOUXD    MIXD.  1 1 35 

"If  the  court  shall  be  satisfied  that  such  person,  alleged  to  be  of 
unsound  mind,  cannot,  without  injury  to  his  health,  be  produced 
in  court,  such  personal  appearance  may  be  dispensed  with."-^ 

The  statute  does  not  require  that  any  notice  of  such  proceeding 
should  be  given  to  the  person  alleged  to  be  of  unsound  mind,  but 
it  does  require  that  such  person  shall  be  produced  in  court,  unless 
the  court  is  satisfied  that  such  person  could  not  be  thus  produced 
without  injury  to  his  or  her  health,  in  which  case  such  personal 
appearance  must  be  dispensed  with.  In  construing  the  section  of 
the  statute  last  above  quoted,  the  court  says,  "The  case  provided 
for  in  this  section  of  the  statute  is  one  that  may  often  occur;  and, 
when  it  does,  how  shall  the  court  satisfy  itself  of  the  facts  of  such 
case  except  by  the  evidence  of  competent  witnesses?  That  the 
court  must  be  satisfied  on  this  point,  is  required  by  the  statute,  and 
is  a  necessar}'  part  of  the  proceeding.""'' 

A  proceeding  to  have  a  person  declared  of  unsound  mind  is  an 
adversary  one,  and  no  valid  judgment  can  be  rendered  therein,  un- 
less the  person  charged  is  produced  in  open  court  during  the  pen- 
dency of  the  proceedings,  or  if  this  is  impossible,  and  no  valid  ap- 

N.  R  662;  Martin  v.  Motsinger.  130  This,  we  think,  to  be  a  strained  con- 

Ind.  555,  30  N.  E.  523.     It  is  said  in  struction,  but  think  rather  that  it  was 

Jessup  V.  Jessup,  7  Ind.  App.  573,  34  obviously  the   intention   of  the  legis- 

N.  E.  1017 :  "To  deprive  one  of  either  lature  to  provide  that  in  case  the  de- 

his  property'  or  his  liberty  without  an  fendant    could    not    be    produced    in 

opportunity  to  be  heard  would  be  in  court,    without   injury   to   his    health, 

strict    contravention    of   the   principle  his    production    should    be    dispensed 

that  the   right  to   be   heard   and   de-  with,    provided    he    had   been    served 

fended  is  the  foundation   stone  upon  with   process."     Jessup    v.    Jessup,    7 

which  the  stability  of  our  free  gov-  Ind.  App.  573,  34  N.  E.  1017. 
emment   stands."  ''Hutts  v.  Hutts,  62  Ind.  214;  Mar- 

"*  Bums'  R.  S.  1908,  §  3103.    "If  we  tin  v.  Motsinger,  130  Ind.  555,  30  X. 

are  to  construe  section  3101  as  waiving  E.    523.      Where,    in    proceedings    to 

the  service  of  process,  which  it  does,  ascertain  one's  insanity,  with  a  view 

requiring,    however,    instead    thereof,  to   guardianship,   the   subject   is   pro- 

the  actual  production  of  the  person  cf  duced  in  court  and  is  present  during 

the  defendant  in  court;  and  §  3103  as  the  trial,  the  proceedings  being  in  all 

waiving  the  production  of  the  person  respects  according  to  the  statute,  the 

of  the  defendant  without  the  ser\-ice  court  has  jurisdiction,   no   other  no- 

of  process  on  him,  there  would  be  a  tice    to   him   being   necessary.      Nyce 

vesting  of  jurisdiction  over  the  per-  v.  Hamilton,  90  Ind.  417. 
son    without    any    process    whatever. 


1 136  INDIANA    PROBATE    LAW.  §    64O 

pearance  by  attorney  is  entered  for  him,  he  must  be  duly  served 
with  process.  Although  the  statute  nowhere  provides  for  the  no- 
tices of  such  proceeding,  jurisdiction  of  the  person  cannot  be  ac- 
quired without  process  or  appearance  in  person  or  by  attorney. 
This  on  the  fundamental  principle  that  no  man  can  be  deprived  of 
either  liberty  or  property  without  due  process  of  law.^° 

The  statute  above  quoted  cannot  be  considered  as  waiving  the 
service  of  process,  although  it  does  waive  the  production  of  the 
party  in  court. ^^  In  civil  action,  where  there  has  been  no  guardian 
appointed  for  a  person  of  unsound  mind,  "such  process  shall  be 
served,  by  copy,  upon  the  superintendent  of  the  hospital  in  which 
such  persons  shall  be  confined,  or  upon  the  person  having  charge 
or  custody  of  such  person. "^^ 

In  a  proceeding  without  either  notice  or  the  presence  of  the  al- 
leged insane  person  in  court,  the  court  would  be  without  jurisdic- 
tion to  appoint  a  guardian,  and  if  one  should  be  appointed  he 
would  be  without  authority,  as  the  whole  proceeding  would  be  a 
nullity  and  void.^^ 

But  a  guardian  who  has  been  appointed  under  such  circum- 
stances has  at  least  color  of  right,  and  if  he  enters  upon  the  duties 
of  the  guardianship,  while  not  legally  guardian,  he  will  be  held  as 
trustee  of  whatever  property  or  estate  comes  to  his  hands.^^ 

Where  the  court  has  been  misled  by  the  fraud  of  the  petitioner 
in  falsely  representing  that  the  alleged  insane  person  could  not  be 

'"  Martin  v.  Motsinger,  130  Ind.  555,  diet  upon  the  appearance  and  conduct 
30  N.  E.  523;  Jessup  v.  Jessup,  7  Ind.  of  such  person.  Where,  Iiowever,  the 
App.  573,  34  N.  E.  1017.  It  is  not  party  charged  with  insanity  testifies 
error  to  instruct  the  jury  in  a  pro-  in  the  cause,  his  conduct  is  to  be 
ceeding  charging  a  party  with  in-  considered  by  the  jury  as  the  con- 
sanity  that  they  are  to  determine  the  duct  of  any  other  witness.  Fiscus 
facts  in  the  case  from  the  evidence  v.  Turner,  125  Ind.  46,  24  N.  E.  662. 
alone.  The  statute  requiring  the  party  "  Jessup  v.  Jessup,  7  Ind.  App.  573, 
charged  with  insanity  to  be  produced  34  N.  E.  1017. 
in  open  court  when  possible,  was  de- 
signed to  prevent  fraud  in  the  pro- 
curing of  verdicts  of  insanity  with- 
out affording  the  defendant  an  op- 
portunity of  being  heard.  It  does  not 
permit   the   jury   to   make   their   ver- 


""■  Burns' 

R.  S.  1908,  §  318. 

^  Jessup 

V.  Jessup,  17  Ind. 

App, 

177,  46  N. 

E.  550. 

^  Jessup 

V.  Jessup,  17  Ind. 

App. 

177,  46   N. 

E.  550. 
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produced  without  injury  to  his  health,  and  a  judgment  that  such 
person  was  of  unsound  mind  rendered,  such  judgment  was  held 
fraudulent  and  was  set  aside  in  a  direct  proceeding  for  that  pur- 
pose.^^ 

The  state  has  an  interest  in  the  protection  of  its  insane  subjects, 
and  the  courts  have  full  power,  in  a  proceeding  to  declare  one  of 
unsound  mind,  to  do  any  and  all  things  within  a  reasonable  dis- 
cretion, necessary  to  protect  such  person  and  his  estate  during  the 
pendency  of  such  proceeding.  And  where  it  appears  that  such 
person  is  too  imbecile  to  secure  his  own  defense  the  court  should 
require  the  prosecuting  attorney  to  appear  and  defend.^'' 

§  641.  Appointment  of  guardian. — It  is  further  provided 
that,  "if  such  court  or  jury  shall  find  that  such  inhabitant  is  a  per- 
son of  unsound  mind,  such  court  shall  appoint  a  guardian  for  such 
person,  who  shall  have  the  custody  of  his  person  and  the  manage- 
ment of  his  estate;  and  before  entering  upon  his  duties  as  such,  he 
shall  give  bond  and  security,  and  take  an  oath  as  such  guardian, 
in  like  manner  as  is  required  of  the  guardian  of  a  minor."" 

It  will  be  noticed  that  the  amendments  made  by  the  act  of  1895 
make  one  material  change  in  the  statute  as  it  stood  before,  in  this, 
that  the  trial  of  such  proceeding  may  be  had  before  the  court  or 
jur\%  instead  of  by  jury  alone. 

The  jurisdiction  of  the  court  to  appoint  a  guardian  is  not  con- 
fined to  cases  of  insanity,  idiocy  or  lunacy,  strictly  so-called,  but 

^"Asbury  v.  Frisz,  148  Ind.  513,  47  lished  by   an   adjudication   under   the 

N.  E.  328.  statute,    continues    and    is    conclusive 

"« Chase  v.   Chase,   163  Ind.   178,   71  until    the    restoration    of    reason    has 

N.   E.  485.  been  determined  in  the  manner  pre- 

"  Bums'  R.  S.  1908,  §  3102.    A  per-  scribed  by  the  statute,  and  the  world 

son  can  only  act  as  the  guardian  of  must    take    notice    of    it.      Pavey    v. 

an    insane    adult    person    after    such  Wintrode,    87    Ind.    379;     Castor    v. 

person    has    been    judicially    declared  Davis,    120    Ind.   231,   22    N.    E.    110. 

insane.      Coon   v.    Cook,    6    Ind.   268.  The   adjudication   has    no    less    force 

Guardians  of  insane  persons  have  the  before  than  after  the  appointment  of 

same  powers  and  are  subject  to  the  a  guardian,  and  is  not  affected  by  the 

same   liabilities   as   guardians   of  mi-  discharge  of  the  guardian  upon  a  final 

nors.     Stumph  v.  Pfeiffer,  58  Ind.  472.  settlement   of   his   accounts.     Redden 

The  disability  of  insanity,  once  estab-  v.  Baker,  86  Ind.   191. 
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extends  to  every  case  of  mental  unsoundness  or  imbecility  which 
has  reached  such  a  degree,  from  whatever  cause,  as  renders  its 
subject  incapable  of  conducting  the  ordinary  affairs  of  life  and 
leaves  him  in  a  condition  to  become  the  victim  of  his  own  folly  or 
the  fraud  of  others.  But  in  no  case  should  the  benevolent  pur- 
pose of  the  statute  be  abused  by  assumption  of  jurisdiction  over 
the  person  or  property  of  another  until  such  a  degree  of  mental 
unsoundness  is  made  to  appear. ^^ 

One,  who  has  been  regularly  appointed  and  qualified  as  guardian 
of  a  minor  who  is  an  infant,  cannot,  by  authority  of  such  appoint- 
ment, continue  to  act  as  guardian  for  such  ward  after  his  or  her 
arrival  at  majority,  on  the  plea  that  such  ward  is  of  unsound  mind. 
There  should  be  a  new  appointment  made,  under  these  statutes,  on 
account  of  such  unsoundness  of  mind;  for  while  the  respective 
duties  of  guardians  of  minors  and  of  insane  persons  are,  in  many 
respects,  similar,  the  mode  of  ascertaining  the  necessity  of  a 
guardian  in  the  one  case  is  quite  different  from  that  in  the  other.^* 

Where  a  guardian  has  been  appointed  without  jurisdiction  in 
the  court  to  make  such  appointment,  the  appointment  is  a  nullity, 
but  so  long  as  it  remains  unrevoked,  a  guardian  so  appointed  is  in 
under  color  of  right  and  will  be  treated  as  a  trustee  of  the  estate.^*' 

Where  the  record  is  silent  as  to  notice,  or  as  to  the  appearance 
or  presence  of  the  alleged  insane  person  in  court  at  the  time  of 
the  hearing,  a  judgment  adjudging  such  person  of  unsound  mind 
and  appointing  a  guardian  for  him  is  valid  as  against  any  collat- 
eral attack  thereon,  though  such  appointment  might  be  set  aside  in 
a  direct  proceeding  brought  for  that  purpose.*^ 

§  642.  Guardian  for  non-resident. — Whenever  any  person 
not  an  inhabitant  of  this  state,  but  having  property  in  this  state, 

"  McCammon  v.  Cunningham,  108  "  Soules  v.  Robinson,  158  Ind.  97, 
Ind.  545,  9  N.  E.  455 ;  Lackey  v.  62  N.  E.  999 ;  Lee  v.  McClelland,  157 
Lackey,  8  B.  Mon.  (Ky.)  107;  Bus-  Ind.  84,  60  N.  E.  692;  Gridley  v.  Col- 
well  on  Insanity,  4.  lege,  137  N.  Y.  327;  33  N.  E.  321; 
"Coon  V.  Cook,  6  Ind.  268.  Talbot  v.  Chamberlain,  149  Mass.  57, 
"Jessup  V.  Jessup,  17  Ind.  App.  20  N.  E.  305,  3  L.  R.  A.  254;  Hick- 
177,   46   N.   E.   550.  man  v.  Adams,  50  Ohio   St.  305,  34 

N.  E.  155. 
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shall,  by  inquest  held  and  determined  according  to  the  laws  of  the 
state  where  such  person  may  reside,  be  found  to  be  a  person  of  un- 
sound mind,  the  court  having  probate  jurisdiction  in  any  county 
of  this  state  where  any  of  such  property  may  be  found,  may  ap- 
point a  guardian  for  such  person,  who  shall  have  the  management 
of  such  person's  estate  in  this  state :  and  the  guardianship  so  first 
granted  shall  exclude  all  others. ^- 

§  643.  Appointment  of  temporary  guardian. — Whenever 
any  person  of  unsound  mind  shall  be  the  owner  of  property  in  any 
county  of  the  state  other  than  the  one  in  which  such  person  resides 
(or  being  an  inhabitant  of  another  state),  upon  satisfactory  proof 
thereof,  verified  by  oath  or  affirmation  of  at  least  two  competent 
witnesses  that  such  person  is  believed  to  be  incapable  of  transact- 
ing his  or  her  business,  and  that  such  property  is  going  to  waste 
or  is  likely  to  go  to  waste,  the  court  having  probate  jurisdiction  in 
such  county  shall  appoint  a  guardian  for  such  person,  who  shall 
have  the  management  of  such  estate  until  a  guardian  be  legally  ap- 
pointed in  the  county  where  such  person  of  unsound  mind  may  re- 
side, or  until  the  same  be  restored.*^ 

§  644.  Guardian  for  special  purpose. — In  the  chapter  of  the 
statutes  relating  to  towns,  etc..  and  providing  for  the  appropria- 
tion of  land  for  certain  public  uses,  it  is  provided,  in  reference  to 
the  lands  of  a  person  of  unsound  mind,  as  follows :  "In  case  any 
person  having  interest  in  land  affected  by  such  proceedings  shall 
be  of  unsound  mind  or  an  infant,  said  board  of  public  works  shall 
certify  the  same  to  the  city  attorney,  and  said  city  attorney  shall 
forthwith  apply  to  the  proper  court  and  secure  the  appointment  of 
a  guardian  for  such  infant  or  person  of  unsound  mind;  and  there- 
upon said  board  shall  give  notice  to  such  guardian,  who  shall 
thereupon  appear  and  defend  the  interest  of  his  ward  :  Provided. 
That  if  such  infant  or  person  of  unsound  mind  already  have  a 
guardian  such  notice  may  be  served  on  such  guardian.  The 
requisites  of  notice  to  such  guardian  shall  be  the  same  as  in  case 
of  other  notices."** 

*=  Burns'  R.  S.  1908,  §  3105.  "Burns'  R.  S.  1908,  §  8703. 

« Bums'  R.  S.  1908,  §  3106. 
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§  645.  Pauper,  and  dangerous  insane. — It  is  provided  by- 
statute  that :  "If  such  insane  person  is  a  pauper,  he  shall  be  pro- 
vided for  under  the  laws  regulating  the  relief  of  the  poor;  but  if 
such  person,  being  a  pauper,  shall  be  dangerous  if  permitted  to 
run  at  large,*^  he  shall  be  provided  for  under  the  regulations  pre- 
scribed" in  the  following  section,  which  section  provides  as  fol- 
lows: "If  it  shall  appear  to  the  court  that  there  is  danger  to  the 
community  in  permitting  such  person  of  unsound  mind  to  run  at 
large,  the  court  shall  make  such  order  for  his  safe-keeping  as  may 
be  necessary,  and  direct  the  expenses  thereof  to  be  paid  out  of  the 
estate  of  such  person;  or,  if  that  be  insufficient,  or  necessary  for 
the  support  of  his  family,  then  out  of  the  county  treasury.""'*' 

The  finding  that  a  person  is  dangerous  under  these  statutes, 
and  that  proceedings  are  taken  for  his  incarceration  for  safekeep- 
ing, does  not  dispense  with  the  appointment  of  a  guardian  for  his 
estate,  if  he  has  one.  The  statute  provides:  'Tf  such  insane 
person  have  an  estate  subject  to  the  payment  of  such  expenses, 
the  court  shall  appoint  a  guardian  for  such  insane  person,  under 
like  restrictions,  in  the  same  manner,  and  with  the  same  powers 
and  duties  as  in  the  case  of  guardian  for  minors."*^ 

§  646.  As  to  dismissal  of  proceeding. — The  person  filing 
such  statement  or  information,  after  the  issue  has  been  made  up, 
may  not,  as  a  matter  of  right,  withdraw  the  case  from  the  jury 
and  dismiss  the  proceeding.  It  is  said  :  "We  are  of  opinion  that 
in  such  a  proceeding  as  the  one  at  bar  the  party  making  the  com- 
plaint cannot  dismiss  such  proceeding  without  the  consent  of  the 
court  before  whom  the  same  is  pending,  and  that,  as  a  rule,  such 
consent  ought  not  to  be  given,  over  the  objections  of  the  person 
alleged  to  be  of  unsound  mind.  Such  person  is  entitled,  we  think, 
if  there  is  a  failure  of  evidence  to  sustain  the  complaint,  to  the 
verdict  of  the  jury  finding  that  he  is  not  of  unsound  mind;  and 
the  complaining  party  ought  not  to  be  permitted  to  deprive  him 

"Burns'  R.  S.  1908,  §  3102.        dangerous  insane  further  see  §§  7879- 
"  Burns'  R.  S.  1908,  §  3111.  As  to  7887. 

"Burns'  R.  S.  1908,  §  7885. 
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of  such  right,  over  his  objections,  by  the  dismissal  of  the  proceed- 
ing or  the  withdrawal  of  such  complaint."'*^ 

And  in  another  case  the  court  says,  in  further  construing  this 
statute :  "We  agree  that  the  proceedings  are,  in  a  sense,  special 
and  statutory,  and  that  they  are  not  in  all  respects  subject  to  the 
provisions  of  the  civil  code.  They  are  not  civil  actions.  Such 
proceedings  are,  however,  peculiarly  under  the  jurisdiction  and 
control  of  the  court.  The  persons  and  estates  of  the  insane,  or 
those  alleged  to  be  insane,  are  the  subjects  of  protection  and  care 
of  courts  having  probate  jurisdiction.  When  the  proceeding  is 
instituted,  the  matter  is  then  under  the  direction  of  the  court,  even 
to  the  extent  of  authorizing  it  to  cause  the  seizure  of  the  body  of 
the  person  alleged  to  be  of  unsound  mind.  The  statute  under 
consideration  makes  no  provision  for  a  dismissal,  nor  does  it  pro- 
vide for  an  appeal  to  this  court.  The  court  may  or  may  not  au- 
thorize or  permit  the  petition  to  be  dismissed.''^^ 

On  the  question  of  costs,  where  the  complainant  was  permitted 
by  the  court  to  dismiss  his  petition,  the  court  says  :  "If  the  court 
in  its  discretion,  and  without  objection,  permits  a  dismissal,  it  may 
also  award  costs  against  the  person  who  needlessly  instituted  the 
inquiry.  The  persons  and  estates  of  those  against  whom  such 
proceedings  are  instituted,  are  so  far  under  the  protection  of  the 
court,  while  the  proceeding  is  pending,  as  to  give  it  plenary  power 
to  protect  them  from  costs,  in  the  event  the  complainant  asks  leave 
to  dismiss.  It  would  not  do  to  hold  that  any  citizen  might  hazard 
the  experiment  of  putting  another  under  guardianship,  and  after 
conducting  the  proceedings  to  a  point  short  of  a  verdict  by  the 
jury,  dismiss  without  leave  of  court,  leaving  the  person  experi- 
mented upon  to  pay  the  costs.  "^^ 

"  Galbreath  v.  Black,  89  Ind.  300.  aging  his  own  estate,  with  a  view  to 
"  Ruhlman  v.  Ruhlman,  110  Ind.  his  guardianship,  is  not  a  civil  ac- 
314,  11  N.  E.  294.  tion,  and,  therefore,  the  person  insti- 
^  Ruhlman  v.  Ruhlman,  110  Ind.  tuting  such  proceeding  has  no  right 
314,  11  N.  E.  294;  Cochran  v.  Ams-  to  dismiss  the  same  without  the  con- 
den,  104  Ind.  282,  3  N.  E.  934.  A  sent  of  the  court;  and,  as  a  rule, 
proceeding,  to  have  an  inhabitant  of  the  court  ought  not  to  consent  to  the 
the  county  declared  to  be  a  person  of  dismissal  of  such  proceeding  over  the 
unsound  mind,  and  incapable  of  man-  objection    of    the    person    alleged    to 

11 — Pro.  Law. 
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§  647.  Costs  and  expenses. — The  statute  as  to  costs,  etc., 
provides  that :  "Whenever  a  guardian  shall  be  appointed  for  any 
person  of  unsound  mind,  he  shall  pay  the  expenses  of  such  trial ; 
but  if  the  court  or  jury  find  that  such  person  is  not  of  unsound 
mind,  then  the  court  shall  give  judgment  against  the  person  mak- 
ing the  complaint  for  the  costs. "''^ 

In  construing  this  section  of  the  statute  the  court  has  held  that 
the  word  "expense,"  as  used  in  the  first  clause  of  said  section,  not 
only  includes  all  the  ordinary  costs  of  the  proceeding,  such  as 
costs  of  the  officers  of  court,  witness  and  juror  fees,  but  also  a 
reasonable  fee  for  the  attorney  who  assists  in  prosecuting  the  in- 
quisition; "for  it  is  obvious,"  the  cpurt  says,  "that  an  inquisition 
of  insanity  could  not  be  correctly  and  legally  instituted  and  car- 
ried through  without  the  services  of  an  attorney,  and  as  the  ob- 
ject of  the  inquisition  is  to  protect  the  property  of  insane  persons, 
the  legislature  has  wisely  provided  that  the  expenses  of  such  trial 
shall  be  paid  by  the  guardian,  when  one  is  appointed.  On  the 
other  hand,  it  is  provided  that  if  the  jury  find  that  such  person  is 
not  of  unsound  mind,  then  the  court  shall  give  judgment  against 
the  person  making  the  complaint,  for  the  costs.  The  first  branch 
of  the  section  encourages  persons  to  institute  such  proceedings 
where  there  are  reasonable  grounds  therefor,  while  the  last  clause 
discourages  the  institution  of  such  proceedings  without  probable 
cause.  In  the  last  case,  the  penalty  imposed  is  the  payment  of  the 
costs." 

"We  think  the  words  'expenses'  and  'costs'  were  advisedly  used, 
and  were  intended  to  convey  different  meanings.  Unless  a 
guardian  is  appointed,  the  court  would  have  no  jurisdiction  over 
the  estate  of  such  person,  and  could  make  no  order  in  reference 

be    of    unsound    mind.      Galbreath    v.  221 ;  State  v.  Newlin,  69  Ind.  108.     If 

Black,    89    Ind.    300;    Studabaker    v.  the    application    is    dismissed,    or    the 

Markley,  7  Ind.   App.  368,  34  N.   E.  verdict  is  in  favor  of  the  person  al- 

gQ5  Icged  to  be   insane,   the  person  filing 

"Burns'   R.   S.   1908,   §  3104.     If  a  the  application  is  liable  for  the  costs, 

guardian  is  appointed  he  should  pay  Galbreath    v.     Black,    89     Ind.     300; 

the  attorney  prosecuting  the  proceed-  Cochran  v.  Amsden,   104  Ind.  282,  3 

ing    a    reasonable    fee    for    his    serv-  N.  E.  934;  Ruhlman  v.  Ruhlman,  110 

ices.      Brownlee    v.    Switzer,    49    Ind.  Ind.  314,   11    N.   E.  294. 
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thereto.  If,  however,  the  finding  was  the  other  way,  the  legis- 
lature had  the  right  to  authorize  the  court  to  adjudge  the  costs 
against  the  person  making  the  complaint,  but  prudently  left  such 
person  to  settle  with  his  attorney.""^ 

An  appeal  is  not  permitted  to  a  petitioner  in  such  proceeding  to 
adjudicate  the  question  of  costs.  It  being  the  rule  that  an  appeal 
will  not  be  entertained  simply  to  determine  who  shall  pay  the 
costs  in  the  trial  court." 

§  648.  Right  of  appeal. — While  the  statute  makes  no  pro- 
vision for  an  appeal  to  the  Supreme  Court  by  a  person  alleged  to 
be  of  unsound  mind,  from  a  judgment  declaring  such  person  to 
be  of  unsound  mind  and  appointing  a  guardian  for  him,  yet  it  has 
been  decided  that  such  an  appeal  will  lie.  It  is  held  that  such  a 
proceeding  is  in  the  nature  of  an  adversary  one  in  its  essential 
characteristics,  and  the  Supreme  Court  says :  "We  are  of  the 
opinion,  that  an  appeal  lies  to  this  court  from  such  a  proceeding, 
and  that,  in  this  case,  the  appellant  is  entitled  to  prosecute  her  ap- 
peal here,  so  as  to  test  the  regularity  of  the  proceedings  by  which 
it  is  sought  to  place  her  under  guardianship.  We  know  of  no  rule 
which  prohibits  her  from  personally  contesting  her  alleged  un- 
soundness of  mind,  so  long  as  it  is  an  open  question."^* 

The  petitioner  not  being  a  party  to  the  merits  of  the  case,  where 
a  judgment  is  rendered  for  the  person  charged  in  favor  of  his 
sanity,  the  proceedings  are  at  an  end,  so  far  as  the  issues  of  the 
case  are  concerned,  and  the  petitioner  will  be  allowed  no  appeal 
therefrom.  The  person  who  institutes  the  proceeding  is  not  the 
real  party  in  interest.  After  the  proceeding  is  begun  his  duty  is 
done,  his  interest  so  remote  that  he  cannot  even  dismiss  it  at  his 

°  Studabaker    v.     Markley,    7    Ind.  against  the  person  making  such  com- 

App.  368,  34  N.  E.  606;  Brownlee  v.  plaint.     Galbreath  v.    Black,   89   Ind. 

Switzer,  49  Ind.  221 ;  State  v.  Newlin,  300 ;    Cochran    v.    Amsden,    104    Ind. 

69   Ind.    108.     Under    §   3104,    Burns'  282,  3  X.  E.  934. 

R.    S.    1908,    where,    in    such    a    pro-  "State   v.    Branyan,    30    Ind.    App. 

ceeding,   the  jury  find  that  the  per-  502,  66  N.  E.  464;  Manlove  v.  State, 

son   against   whom   the   complaint   is  153  Ind.  80,  53  N.  E.  385. 

filed    is    not    of    unsound    mind,    the  "  Cuneo  v.  Bessoni,  63  Ind.  524. 
court  must  render  judgment  for  costs 
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own  cost  without  consent  of  the  court.  The  right  of  rehef  by  ap- 
peal is  confined  to  persons  whose  substantial  rights  have  been  prej- 
udiced by  the  judgment  appealed  from/" 

While  in  a  limited  sense  such  proceeding  is  an  adversary  one, 
the  petitioner  is  not  an  adverse  party,  but,  from  a  judgment  which 
is  adverse  to,  or  deprives  the  person  charged  of  any  substantial 
rights,  he  may  appeal.  To  this  extent  the  proceeding  may  be  said 
to  be  adversary. ^*^ 

But  such  petitioner,  if  wronged  by  an  improper  taxation  of,  or 
judgment  for  costs,  and  has,  by  motion  to  retax  the  costs  or  mod- 
ify the  judgment,  saved  his  rights  by  a  proper  bill  of  exceptions, 
he  can  have  the  action  of  the  lower  court  in  such  matter  reviewed 
by  an  appellate  tribunal.  This,  however,  gives  him  no  right  to 
appeal  from  the  judgment  as  an  entirety." 

The  guardian  of  a  person  of  unsound  mind  may  appeal  from 
an  order  of  the  court  removing  him  from  his  tmst.^* 

It  is  made  the  duty  of  the  prosecuting  attorney  to  appear  in 
such  proceedings  for  the  person  alleged  to  be  of  unsound  mind 
and  by  a  proper  defense  to  protect  the  interests  of  such  person, 

^  Combs  V.  Jefferson,  &c.  Draining  merits,    and   no    appeal    therefrom    is 

Co.,  3  Met.  (Ky.)  72;  Hemmenway  v.  contemplated  by  the   statute  nor  can 

Corey,   16  Vt.  225.     In  a  proceeding  it  be  allowed.    Studabaker  v.  Markley, 

to  have  a  person  adjudged  of  unsound  7  Ind.  App.  368,  34  N.  E.  606.    State 

mind,    the    petitioner    who    institutes  v.  Branyan,  30  Ind.  App.  502,  66  N.  E. 

the    proceeding    is    not    a   real    party  464. 

in  interest,  and  after  the  proceeding  ^*  Studabaker    v.    Markley,    7    Ind. 

is  instituted  the  function  of  the  peti-  App.  368,  34  N.  E.  606;  Galbreath  v. 

tioner  is  at  an  end,  but  if  the  peti-  Black,  89  Ind.  300 ;  Ruhlman  v.  Ruhl- 

tion  should  fail,  the  law  imposes  upon  man,  110  Ind.  314,  11  N.  E.  294. 

him   the   liability    for  costs;    and   the  "Studabaker    v.    Markley,    7    Ind. 

petitioner,    not  being  a  party   to   the  App.  368,  34  N.  E.  606;  Ruhlman  v. 

merits  of  the  case,  cannot  appeal  from  Ruhlman,  110  Ind.  314,  11  N.  E.  294. 

a  judgment  thereon,  but  can   appeal  "^  Ward  v.  Angevine,  46  Ind.  415.  A 

from  the  judgment  of  the  court  only  complaint  by  an  adjudged  insane  pcr- 

in    so    far   as    it    affects    his    liabiilty  son,  which  avers  that  the  matters  of 

for  costs.     In  such   a  case,   where  a  which  the  plaintiff  complains  occurred 

judgment  has  been  rendered  in  favor  "before    the     plaintiff    was     released 

of  the  person  charged,  and  the  judge,  from   the    disability    under   which    he 

with  the  aid  of  the  jury,  has  reached  was  held,"  does  not  thereby  show  an 

a  conclusion   in   favor  of  sanity,   the  end  of  the  guardianship.     Robeson  v. 

proceeding    is    at    an    end    as    to    its  Martin,  93   Ind.  420. 
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but  no  provision  is  made  for  an  appeal  by  him  from  the  judgment 
rendered  in  such  proceeding.  If  an  appeal  is  allowed  it  should  be 
prosecuted  in  flie  name  and  under  the  authority  of  the  person 
found  to  be  of  unsound  mind.  In  resisting  the  petition  the  prose- 
cuting attorney  discharged  all  the  duty  required  of  him  under  the 
law.°® 

§  649.  Powers  and  duties  of  guardians. — It  is  provided  by 
statute  that,  "The  same  duties  are  required  of,  and  the  same  pow- 
ers granted  to,  guardians  of  persons  of  unsound  mind  as  are  re- 
quired of,  and  granted  to,  guardians  of  minors,  so  far  as  the  same 
may  be  applicable.'"' 

The  different  duties  devolving  upon  guardians  of  minors  have 
been  fully  treated  of  elsewhere. '^^ 

Where  a  person  has  been  adjudged  insane,  the  rule  is  that  his 
rights  must  be  enforced  by  his  committee  or  guardian. 

The  general  guardian  of  an  insane  person  is  substantially  the 
same  as  a  committee  of  such  person,  and  is  the  proper  person  to 
appear  for  his  ward  in  an  action  against  such  ward,  and  such  ap- 
pearance may  be  entered  without  a  special  order  of  the  court. ®- 

A  person  of  unsound  mind  cannot  sue  in  his  own  name  by  a 
solicitor.®'  And  when  sued,  such  person  should  answer  by  his 
guardian  or  committee.^'*     This  is  unquestionably  true  when  such 

^Keeley   v.    Keelej',    41    Ind.    App.  it  is  a  person  or  persons  who  have  the 

672,  84  N.  E.  767.  continuous  guardianship  of  the  person 

^  Bums'  R.  S.  1908,  §  3107,  Stumph  and  estate  of  a  lunatic,  until  lunacy  is 

V.   PfeiflFer,  58  Ind.  472.  displaced  by  sanity." 

•^See  Chapters  XXVI,   XXVII.  -^  Jelly  v.  Elliott   1   Ind.   119. 

^  Sj-mmes  v.  Major,  21  Ind.  443.  In  ^Aldridge  v.  :\Iontgomery,  9  Ind. 
this  case,  the  court  says:  "Who  or  302;  Yount  v.  Turnpaugh,  2)2)  Ind.  46. 
•what  is  a  committee?  Our  statute  Such  guardians  should  appear  and 
does  not  define  the  office  or  officer;  defend  suits  against  their  wards, 
in  common  law  practice  no  such  offi-  SjTnmes  v.  Major,  21  Ind.  443;  Wray 
cer  is  known,  and  our  statute  no-  v.  Chandler,  64  Ind.  146.  If  such 
where  prescribes  the  mode  of  appoint-  guardian  brings  suit,  he  should  allege 
ing  a  committee.  In  equity,  as  a  part  his  appointment  and  show  a  right  of 
of  the  common  law,  such  an  officer  is  action  in  the  ward.  Bearss  v.  Mont- 
known,  and  his  duties  are  defined,  gomery,  46  Ind.  544;  Hardenbrook 
*  *  *  If,  then,  in  the  absence  of  a  v.  Sherwood,  72  Ind.  403;  Hoke  v. 
definition  of  a  committee  in  our  code,  Applegate,  88  Ind.  530. 
we  go  to  the  English  law,  we  find  that 
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person  has  been  decreed  by  the  proper  court  to  be  of  unsound 
mind  and  placed  under  guardianship.  Such  person  can  then  only 
prosecute  or  defend  an  action  by  his  guardian  or  committee.*'^ 

When  the  committee  or  guardian  of  a  person  of  unsound  mind 
sues  in  his  own  name,  the  complaint  should  show  that  the  right  of 
action  is  in  the  lunatic,  and  should  not  allege  the  cause  of  action 
to  be  in  the  guardian  or  committee.  At  common  law  the  action 
was  properly  brought  in  the  name  of  the  lunatic,  and  a  next  friend 
was  appointed  for  him  by  the  court,  and  such  next  friend  might 
be  his  guardian  or  some  other  person,  while  in  suits  under  our 
code  it  is  not  necessary  to  make  an  idiot  or  a  lunatic  a  joint  party 
with  his  guardian  or  committee,  except  as  required  by  law.''® 

Within  two  years  after  the  expiration  of  the  disability,  a  person 
of  unsound  mind  may  redeem  any  lands  belonging  to  him  which 
have  been  sold  for  taxes.'''  If  under  guardianship,  the  guardian 
of  such  person  may,  by  order  of  court,  redeem  such  land  for  him. 

A  person  of  unsound  mind  may  also  have  review  of  partition 
proceedings  in  which  he  has  been  made  a  party,  at  any  time  within 
one  year  after  the  removal  of  his  disability,  providing  his  guard- 
ian did  not  attend  and  approve  such  partition."^ 

A  person  of  unsound  mind,  while  under  guardianship,  cannot 
maintain  an  action  to  impeach  sales  of  his  property  made  by  his 
guardian.''^ 

The  statute  providing  that  guardians  of  minors  shall  file  with 
the  proper  court  a  report  of  their  doings  at  least  every  two  years, 
and  failing  to  do  so  shall  not  be  allowed  any  compensation  for 
their  services  to  the  estate,  applies  to  guardians  of  insane  per- 
sons.'^'' 

A  guardian  for  a  person  of  unsound  mind  may  be  removed  in 

''Cuneo   V.    Bessoni,   63    Ind.    524;  *"  Burns'   R.   S.   1908,   §   1266.     For 

Meharry  v.  Meharry,  59  Ind.  257.  review    of   general   judgments,    see    § 

**  Burns'  R.  S.  1908,   §  252;  Bearss  645. 

V.  Montgomery,  46  Ind.  544.  *°  Robeson  v.  Martin,  93  Ind.  420. 

"'Burns'  R.  S.  1908,  §   10367.     Ris-  ""Peterson  v.   Erwin,  28  Ind.   App. 

tine  V.  Johnson,  143  Ind.  44,  41  N.  E.  330,  62  N.   E.  719;   Alcoh  v.   Koons, 

538,  42  N.  E.  310;  Wagner  v.  Stew-  42  Ind.  App.  537,  82  N.  £.  92,  84  X. 

art,  143  Ind.  78,  42  N.  E.  469.  E.  1104. 
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the  same  manner  and  for  like  causes  as  a  guardian  for  minors 
may  be.'^ 

The  domicile  or  legal  residence  of  the  ward  is  under  the  control 
of  the  guardian,  and  may  be  changed  by  such  guardian. '- 

§  650.  As  to  process  in  suits. — Where  no  guardian  has 
been  appointed  for  a  person  of  unsound  mind,  it  is  the  proper 
practice  in  an  action  by  such  person  for  the  court  to  appoint  some 
person  to  act  as  next  friend  for  such  person ;  and  where  the  action 
is  against  an  insane  person  not  under  guardianship,  the  court 
should  apjxDint  a  guardian  ad  litem  for  him. 

"Process  against  persons  of  unsound  mind  shall  be  served  upon 
the  guardian  of  such  persons,  if  there  be  a  guardian.  If  no 
guardian  shall  have  been  appointed,  then  such  process  shall  be 
ser\'ed,  by  copy,  upon  the  superintendent  of  the  hospital  in  which 
such  persons  shall  be  confined,  or  upon  the  person  having  charge 
or  custody  of  such  person;  in  whose  case,  upon  proof  of  the  in- 
sanity of  the  defendant,  the  court  shall  appoint  a  guardian  ad 
litem  for  such  defendant,  whose  duty  it  shall  be  to  make  proper 
defense  to  such  action."'^ 

It  shall  be  the  duty  of  the  guardian  of  an  infant,  or  committee 
of  a  person  of  unsound  mind.  *  *  *  ^-q  ^\q  ^^  answer  denv- 
ing  the  material  allegations  of  the  complaint  prejudicial  to  the  de- 
fendant, without  oath."* 

The  guardian  of  a  person  of  unsound  mind  cannot  maintain  a 
suit  to  annul  the  marriage  of  his  ward.  Such  action  must  be 
maintained  in  the  name  of  the  ward.'^     The  ward  is  not  a  neces- 

"  Wood  V.   Black,  84  Ind.  279.  person  specified  in  the  statute  as  'the 
'■  Brookover  v.  Kase,  41  Ind.  App.  incapable  party?'    We  are  of  the  opin- 
102,     83     N.     E.     524;     Kirkland     v.  ion    that   this   question    must   be    an- 
Whitely,  86  Mass.  462.  swered  in  the  negative.     As  between 
"  Burns'  R.   S.   1908,   §  318.  the  immediate  parties,  under  the  law, 
"Burns'  R.   S.   1908,  §  360.  marriage  is  a  civil  contract;  but,  as 
^*  Pence    v.    Aughe,    101    Ind.    317;  between  them  and  the  state  or  organ- 
Castor  V.  Davis,   120  Ind.  231,  22  N.  ized   society,   marriage    is   more   than 
E.  110;  see  Burns'  R.  S.  1908,  §  1060.  a  civil  contract.     It  is  a  status  or  re- 
in the  first  case  cited  the  court  says :  lation.     With   this   status  or   relation 
"Can  such  a  suit  or  proceeding  be  in-  courts   can   interfere  only  to   the  €x- 
stituted  or  maintained   by  or   in   the  tent  and  in  the  manner  prescribed  by 
name  of  any  person,   other  than  the  statute." 
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sary  party  to  an  action  against  his  guardian  to  foreclose  a  mort- 
gage on  the  ward's  land.'^'^ 

It  is  the  duty  of  the  guardian  to  appear  and  defend  all  suits 
against  his  ward,  and  if  he  does  it  is  not  necessary  for  the  court 
to  appoint  a  guradian  ad  litem  for  such  ward." 

§  651.  When  ward  is  widow. — The  guardian  of  a  widow 
who  has  been  legally  declared  to  be  of  unsound  mind,  cannot  elect 
for  her  to  take  the  provision  made  for  such  widow  by  such  guard- 
ian by  the  will  of  her  deceased  husband,  and  an  election  so  made 
by  such  guardian  would  be  a  nullity,  and  would  not  divest  her  title 
to  the  portion  of  her  deceased  husband's  real  estate  which  de- 
scends to  her  by  virtue  of  the  statute.  In  one  case  the  court  said : 
"This  privilege  of  waiver  is  purely  a  personal  right,  and  its  exer- 
cise rests  in  her  personal  discretion  alone.  It  is  not  a  question  of 
mere  pecuniary  advantage.  The  widow's  knowledge  of  the  family 
arrangement,  the  wishes  of  her  husband,  equitable  arrangements 
known  and  appreciated  only  by  her,  may  all  have  weight  and  in- 
fluence in  determining  her  election.  It  is  a  privilege  which  can- 
not be  regarded  as  a  part  of  her  estate."  Being,  therefore,  a  per- 
sonal right  and  not  a  part  of  her  estate,  it  is  a  power  not  belonging 
to  a  guardian,  and  one  which  he  cannot  exercise  except  by  author- 
ity of  express  statute;  no  such  authority  is  found  in  our  statutes." 

The  guardian  of  an  insane  widow  may  file  his  assent  in  writ- 
ing to  the  sale  of  her  interest  in  the  real  estate  of  her  deceased 
husband  for  the  payment  of  his  debts  upon  the  petition  of  the  ex- 
ecutor or  administrator.''^ 

§  652.  Liability  for  debts  and  necessaries. — The  rule  is  that 
a  guardian  is,  in  general,  personally  liable  upon  his  contracts 
made  in  relation  to  his  ward  or  his  ward's  estate.'^"    It  is  his 

™  Jones    V.    Crovvell,    143    Ind.    218,  "  Smock  v.  Reichwine,  117  Ind.  194, 

42  N.   E.  612.  19  N.  E.  776.  '  The  marriage  and  con- 

"Makepeaee    v.     Bronnenberg,     146  sequent  change  of  name  of  a  female 

Ind.  243,   45   N.   E.  336;   Garrigus  v.  insane  ward  does  not  affect  the  force 

Ellis,  95  Ind.  598.  of  the  adjudication  of  insanity.    Red- 

''Pinkerton   v.    Sargent,    102    Mass.  den  v.  Baker,  86  Ind.   191. 

568;   Heavenridge  v.  Nelson,  56  Ind.  '"Clark  v.  Casler,  1  Ind.  243;  Stev- 

90.  enson  v.  Bruce,  10  Ind.  397;  Lewis  v. 
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duty,  also,  to  pay  all  just  debts  due  from  such  ward  out  of  the 
estate  in  his  hands.-^  The  guardian  may  limit  his  personal  lia- 
bility by  providing  in  the  contract  that  the  debts  shall  be  paid 
out  of  the  estate  of  the  ward.^- 

The  estate  of  a  ward  is  liable  for  necessaries  furnished  the 
ward,  whether  they  were  furnished  under  a  contract  with  the 
guardian  or  not.  It  is  made  the  guardian's  duty  to  take 
proper  care  of  his  ward  and  furnish  him  a  suitable  home,  food, 
clothing,  and  other  necessaries,  and  the  value  of  such  supplies 
is  a  proper  charge  against  the  estate  of  the  ward,  whether  the 
guardian  is  liable  for  them  personally  or  not.^^  In  the  case  of  a 
ward  who  is  a  person  of  unsound  mind,  the  guardian  cannot 
be   held   liable   personally    for   necessaries    furnished   the   ward 


Edwards,  44  Ind.  333 ;  Elson  v.  Spra- 
ker,  100  Ind.  374;  State  v.  Fitch,  113 
Ind.  478,  16  N.  E.  396;  Baker  v. 
Groves,  1  Ind.  App.  522,  27  N.  E. 
640.  In  Miller  v.  Hart,  135  Ind. 
201,  34  N.  E.  1003,  it  is  %aid :  "A  plea 
of  such  personal  liability,  however,  is 
one  to  be  interposed  in  favor  of  the 
creditor  or  of  the  ward,  rather  than 
in  favor  of  the  guardian  himself.  The 
creditor,  having  contracted  directly 
Avith  the  guardian,  may  look  to  him, 
personally,  for  the  payment  of  his 
claim.  It  may  be  likewise  insisted, 
in  a  proper  case,  in  behalf  of  the 
ward,  that  the  contracts  of  the  guard- 
ian were  not  in  the  interests  of  the 
estate,  and  so  the  creditor  may  be 
compelled  to  look  solely  to  the  guard- 
ian for  the  payment  of  his  claim." 

^  Burns'  R.  S.  1908,  §  3068. 

*=Sperry  v.  Fanning,  80  111.  371; 
Nichols  V.  Sargent,  125  111.  309,  17 
N.  E.  475,  8  Am.  St.  378;  Rooker 
V.  Rooker,  60  Ind.  550;  Turner  v. 
Flagg,  6  Ind.  App.  563,  33  N.  E.  1104. 

^Fay   v.    Burditt,   81    Ind.    433,    42 


Am.  Rep.  142 ;  Copenrath  v.  Kienby,^ 
83  Ind.  18;  State  v.  Fitch,  113  Ind. 
478,  16  N.  E.  396;  Turner  v.  Flagg, 
6  Ind.  App.  563,  33  N.  E.  1104;  Miller 
V.  Hart,  135  Ind.  201,  34  N.  E.  1003. 
In  Woods  V.  Brown,  93  Ind.  164,  47 
Am.  Rep.  369,  the  court  says :  "Pier- 
son  was  not  placed  under  guardian- 
ship for  several  years  after  judg- 
ments were  rendered.  Those  of  un- 
sound mind  are  liable  on  their  con- 
tracts for  necessaries ;  and  where 
they  are  not  under  guardianship  their 
contracts,  in  the  absence  of  fraud  or 
undue  advantage  by  those  contracting 
with  them,  may  hot  be  repudiated, 
without  restoring  what  was  received 
on  such  contracts,  if  the  persons  with 
whom  the  agreements  were  made 
were  at  the  time  of  making  the  same 
ignorant  of  their  mental  incapacity." 
Behrens  v.  McKenzie,  23  Iowa  333, 
92  Am.  Dec.  428;  Young  v.  Stevens, 
48  X.  H.  133,  2  Am.  Rep.  202 ;  Craw- 
ford v.  Scovell,  94  Pa.  St.  48,  39  Am, 
Rep.  766. 
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before  he  was  put  under  guardianship.     In  such  ease  the  ward 
would  himself  be  personally  liable.^* 

The  estate  of  the  ward,  however,  cannot  be  bound  by  a  contract 
with  the  guardian  to  pay  any  fixed  or  stated  price  for  necessaries 
furnished.  In  an  action  upon  such  a  contract,  while  the  guard- 
ian would  be  liable  for  the  full  contract  price,  the  estate  of  the 
ward  could  only  be  held  for  such  sum  as  the  court  considered 
reasonable  after  hearing  the  evidence.®^ 

In  one  case,  after  reviewing  the  authorities,  Judge  Davis, 
speaking  for  the  court,  deduces  the  following  rule:  "When  a 
person  has  a  legal  and  equitable  claim  against  the  estate  of  wards, 
whether  infants  or  persons  of  unsound  mind,  he  may  present  his 
claim,  by  proper  complaint  or  petition  against  such  guardian,  in 
the  probate  court  having  jurisdiction  of  the  estate  of  the  wards 
and  of  the  person  of  the  guardian,  and  secure  an  order  of  such 
court  for  the  payment  of  such  amount  out  of  the  trust  estate,  as 
the  court  may,  on  the  evidence,  under  the  circumstances,  see 
fit,  in  the  exercise  of  a  sound  discretion,  to  allow.'"*'     In  such 

"  Baker  v.  Groves,  1  Ind.  App.  522,  tion  before  us.  But  the  guardian's 
27  N.  E.  640;  Woods  v.  Brown,  93  first  duty  was  to  take  proper  care  of 
Ind.  164,  47  Am.  Rep.  369;  Wilder  his  ward,  and  furnish  him  a  suitable 
V.  Weakley,  34  Ind.  181 ;  Ex  parte  home,  food,  clothing  and  other  neces- 
Leighton,    14  Mass  207.  saries;    and    the    value   of    such    sup- 

**  Miller  v.  Hart,  135  Ind.  201,  34  plies  is  a  proper  charge  against  the 
N.  E.  1003;  Turner  v.  Flagg,  6  Ind.  ward's  estate.  Whether  the  amount 
App.  563,  33  N.  E.  1104.  In  the  case  named  in  the  first  paragraph  of  the 
of  Miller  v.  Hart  it  is  said:  "The  complaint  is  a  reasonable  and  proper 
complaint  shows  the  furnishing  of  charge,  is  a  question  for  the  court, 
necessaries  to  the  ward,  at  the  in-  after  hearing  and  considering  the  evi- 
stance   and   request   of   the   guardian,     dence." 

with  promise  of  payment.  In  the  **  Turner  v.  Flagg,  6  Ind.  App.  563, 
first  paragraph,  it  is  averred  that  pay-  33  N.  E.  1104;  citing  Booth  v.  Cot- 
ment  was  to  be  made  out  of  the  estate  tingham,  126  Ind.  431,  26  N.  E.  84 ; 
of  the  ward ;  and,  in  the  second  para-  Rooker  v.  Rooker,  60  Ind.  550; 
graph,  it  is  simply  said  that  the  Stumph  v.  Goepper,  76  Ind.  323 ;  Kin- 
agreement  was  that  the  appellant  sey  v.  State,  71  Ind.  32;  Vogel  v. 
'should  be  paid  therefor.'  If,  without  Vogler,  78  Ind.  353 ;  Ray  v.  McGinnis, 
the  order  of  the  court,  without  ne-  81  Ind.  451;  Reading  v.  Wilson,  38 
cessity,  or  against  the  interests  of  his  N.  J.  Eq.  446;  Brown  v.  Chase,  4 
ward,  the  guardian  had  attempted  to  Mass.  436;  Thacher  v.  Dinsmore,  5 
contract  debts  against  the  ward's  es-  Mass.  299,  and  many  other  cases. 
tate,  we  should  have  a  different  ques- 
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action  it  is  not  necessary  to  make  the  ward  a  party  defendant. 
He  can  only  appear  by  guardian.^' 

There  is  no  such  thing  as  filing  claims  against  the  guardianship 
or  the  estate  of  a  ward.  The  practice  requires  such  claims  to  be 
presented  by  a  complaint  or  petition  against  the  guardian  in  a 
proper  court.     In  such  actions  the  ward  is  not  a  necessary  party.** 

The  guardian  of  an  insane  person  is  appointed  for  the  wel- 
fare, comfort  and  security  of  the  ward  and  not  for  the  increase 
of  the  estate,  and  in  all  expenditures  made  the  paramount  con- 
sideration is  the  comfort  and  ease  of  the  ward  himself.*® 

And  if  such  ward's  estate  is  sufficient  to  maintain  both  him 
and  his  family  the  guardian  may  be  required  to  use  the  estate  in 
his  hands  for  such  purpose. ®° 

The  wife  of  such  insane  person  is  entitled  to  medical  attention, 
and  the  physician  who  renders  it  upon  the  request  of  the  guardian 
is  entitled  to  compensation  out  of  the  estate  in  the  guardian's 
hands. ®^ 


'^  Miller  V.  Hart,  135  Ind.  201,  34 
X.  E.  1003.  In  this  case  the  ward 
had  appeared  and  filed  a  separate  an- 
swer. The  court  sa\^s  :  "The  appellee, 
Samuel  Hart,  being  of  unsound  mind, 
could  appear  only  by  his  guardian. 
The  demurrer  filed  in  his  name  should 
be  stricken  out,  and  the  ruling  there- 
on disregarded." 

^Stewart  v.  White,  44  Ind.  App. 
87,  88  N.  E.  716;  State  v.  Fitch,  113 
Ind.  478,  16  X.  E.  396;  McXabb  v. 
Clipp,  5  Ind.  App.  204,  31  N.  E.  858; 
Miller  v.  Hart,  135  Ind.  201,  34  X. 
E.  1003. 

"'May  V.  May,  109  Mass.  252;  Ox- 
enden  v.  Compton,  2  Ves.  Jr.  69. 

'"' Hambleton's  Appeal,  102  Pa.  St. 
50;  In  re  Willoughby,  11  Paige  (N. 
Y.)  257;  Shaffer  v.  List,  114  Pa.  St. 
486,  7  Atl.  80;  Booth  v.  Cottingham, 
126  Ind.  431,  26  N.  E.  84;  Read  v. 
Legard,  6  Exch.  636;  Hallett  v.  Hal- 


lett,  8  Ind.  App.  305,  34  X.  E.  740. 
''  Booth  V.  Cottingham,  126  Ind.  431, 
26  X^.  E.  84.  The  court  in  this  case 
says :  "The  proposition  that  a  sick 
and  suffering  wife  shall  be  provided 
with  reasonable  medical  attention 
seems  so  clear  that  we  cannot  con- 
ceive how  any  one  can  doubt  its  cor- 
rectness. It  would  be  a  reproach  to 
the  law  if  the  wife  of  an  insane  man, 
whose  estate  is  in  the  hands  of  a 
guardian,  were  denied  the  necessa- 
ries of  life  (and,  surely,  medical  at- 
tention in  illness  is  necessarjO.  but 
no  such  reproach  rests  upon  the  law. 
For  many  years  it  has  been  settled 
that  the  wife  of  an  insane  man  shall 
be  provided  with  such  things  as  are 
reasonably  necessary  to  her  comfort 
and  w^elfare."  Read  v.  Legard,  6 
Exch.  636;  In  re  Wood,  1  DeG.  J.  & 
S.  465 ;  Selby  v.  Jackson,  6  Beav.  192. 
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The  personal  estate  in  the  guardian's  hands  is  primarily  liable 
for  the  support  of  the  ward  and  his  family  and  for  the  payment  of 
his  debts,  but  the  real  estate  of  the  ward  may  be  used  for  such 
purposes  when  it  is  shown  to  be  necessary.®^ 

If  the  guardian  fails  to  make  such  provision  out  of  the  estate 
in  his  hands  for  the  wife  and  family  of  his  ward  as  is  reasonably 
necessary  for  their  comfort  and  welfare,  on  application  to  the 
proper  court  he  may  be  compelled  to  make  such  provision,  but 
the  wife  has  no  right  of  action  directly  against  her  husband's 
estate  for  support. °^ 

A  lunatic,  like  an  infant,  is  liable  on  his  implied  contracts  for 
such  necessaries  as  are  suitable  to  his  condition  in  life.^* 

The  guardian  may  employ  a  suitable  person  to  care  for  his 
ward  and  furnish  necessaries  at  the  expense  of  the  estate;  and 
one  who  renders  such  sendee  may,  at  the  death  of  the  ward 
enforce  a  claim  for  compensation  against  the  estate  of  the  de- 
ceased ward.®"  In  order  to  charge  the  estate  of  an  insane  ward 
with  the  reasonable  price  of  necessaries  furnished  for  such  ward, 
upon  the  promise  of  the  guardian  to  pay  therefor,  it  is  not  neces- 
sary to  show  that  such  necessaries  were  furnished  under  an  order 
of  court.''^ 

The  maintenance  of  a  lunatic  under  guardianship,  is  not  so  lim- 
ited as  that  of  an  infant.  The  fullest  comfort  of  the  ward  possi- 
ble from  his  estate  in  case  of  one  of  unsound  mind  is  the  limit.  It 
is  no  part  of  the  guardian's  duty  to  diminish  the  reasonable  com- 
forts of  his  ward,  or  to  prevent  him  enjoying  such  luxuries  as 
would  be  allowable  in  a  man  so  situated  and  in  full  possession  of 
his  faculties.  It  is  no  part  of  the  duty  of  a  guardian  of  one  of 
unsound  mind,  to  so  manage  the  property  that  there  may  be  some- 
thing left  for  the  heirs;  it  is  rather  his  duty  to  use  it  so  that  his 
unfortunate  ward  can  derive  the  greatest  degree  of  comfort  and 

■"Dodge  V.  Cole,  97  111.  338;  In  re,  ""Wilder  v.  Weakley,  34  Ind.  181. 

Dorney's  Estate,  59  Md.  67 ;  Agricul-  '^  Masters  v.  Jones,  158  Ind.  647,  64 

tural   Ins.   Co.  v.   Barnard,  96  N.  Y.  N.   E.   213. 

525.  "^  Hart  v.  Miller,  29  Ind.  App.  222, 

"'  Hallett  V.  Hallett,  8  Ind.  App.  305,  64  N.  E.  239. 
34  N.  E.  740;  State  v.  Wheeler,  127 
Ind.  451,  26  N.  E.  552,  1008. 
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happiness  out  of  it  that  the  circumstances  will  allow.'''  It  is  the 
duty  of  such  guardian  to  take  proper  care  of  his  ward,  furnishing 
him  a  suitable  home,  board,  clothing,  and  other  necessaries,  and 
whether  the  ward  is  a  stranger  or  of  kin  to  the  guardian  can  make 
no  difference  in  this  obligation.''* 

§  653.  Support  at  public  institutions. — A  person  of  un- 
sound mind,  under  guardianship,  who  is  admitted  for  safe-keep- 
ing and  support  to  a  county  asylum  for  the  poor,  cannot  be 
charged  therefor  either  upon  an  express  contract  with  the  guard- 
ian or  upon  an  implied  contract  against  the  estate  of  such  person. 
Such  asylums  are  organized  by  law  for  purposes  of  public  charity 
and  benevolence  only,  and  the  commissioners  of  the  county  have 
no  power  to  admit  persons  thereto  by  contract  for  pay,  nor  will 
the  law  imply  an  obligation  or  promise  on  the  part  of  one  so  ad- 
mitted to  pay  for  the  value  of  his  board  and  support.''*' 

If,  however,  there  is  danger  to  the  community  in  permitting 
a  person  of  unsound  mind  to  run  at  large,  and  the  proper  pro- 
ceedings had  been  had  under  the  statute  for  the  purpose  of 
bringing  this  fact  to  the  attention  of  the  court,  provision  shall  be 
made  for  the  safe-keeping  of  such  person,  and  if  he  is  the  owner 

"  May  V.  May,  109  Mass.  252 ;  Ken-  nothing  appearing  to  the  contrary,  we 

dall   V.    May,    10   Allen    (Mass.)    59;  must  presume  she  was,  from  the  fact 

Fuller  V.  Wing,   17  Me.  222 ;  Hallett  of  her  being  placed  there  by  the  over- 

V.  Hallett,  8  Ind.  App.  305,  34  N.  E.  seers   of  the   poor    (as   is   shown  by 

740;  Woerner  Am.  Law  Guard.  454,  the   declaration),   no  person   is   liable 

455.  to  the  county  for  her  support  while 

'*  Taylor   v.    Taylor,    43    Ind.    App.  there.     And  if  she  was  not  a  proper 

Zdl,  87  N.  E.  25;  Miller  v.  Hart,  135  subject   for   the   poorhouse,    then   the 

Ind.  201,  34  N.  E.  1003;   Masters  v.  act   of  placing  her   there   was   unau- 

Jones,  158  Ind.  647,  64  N.  E.  213.  thorized,      and     the      commissioners, 

"*  Montgomery  County  v.  Ristine,  124  *     *     *    could  not  sue  for  her  main- 

Ind.  242,  24  N.  E.  990,  8  L.  R.  A.  461 ;  tenance.     We   consider  the  provision 

Noble    County   v.    Schmoke,    51    Ind.  made  for  the  poor  of  the  state,  as  a 

416;    Marshall    County   v.    Burkey,    1  charity  which  the  public  is  bound  to 

Ind.    App.    565,    27    N.    E.    1108.      In  bestow.    No  authority  is  given  by  law 

Switzerland    County    v.    Hildebrand,  to  the  commissioners  of  a  county  to 

1    Ind.    555,    it   is    said:      "If    Hilde-  sue,  as  in  this  case,   for  the  support 

brand's    wife    was    a    proper    subject  of  a  pauper." 
to  be  placed  in   the  poorhouse,   and, 
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of  an  estate,  the  .court  shall  direct  the  expense  of  such  safe-keep- 
ing to  be  paid  out  of  the  estate  of  such  person/ 

A  county  cannot  reimburse  itself  from  the  estate  of  the  hus- 
band of  an  insane  wife  for  money  expended  by  it  for  clothing, 
etc.,  for  such  wife  during  the  time  she  was  confined  in  the  state 
hospital  for  the  insane,  nor  can  it  recover  the  expense  of  the 
inquest  of  insanity  and  of  taking  her  to  the  hospital. - 

§  654.  Contracts  of  persons  of  unsound  mind. — While  the 
statute  provides  that,  "every  contract,  sale  or  conveyance  of  any 
person  while  of  unsound  mind  shall  be  void,"^  yet  the  rule  is  that 
contracts  of  such  persons  are  not  all  void,  but  divide  themselves 
into  void  and  voidable. 

In  construing  this  section  it  is  held  that  its  words  ought  not  to 
be  construed  according  to  their  literal  import,  but  that  they  should 
be  construed  with  reference  to  the  context  or  other  sections  of 
the  statute  of  which  they  form  a  part;  and  that  therefore  the 
phrase,  "any  person  while  of  unsound  mind,"  as  used  in  this  sec- 
tion, should  be  held  to  mean  a  person  of  unsound  mind  and  in- 
capable of  managing  his  own  estate,  for  whom  a  guardian  has 
been  appointed  after  due  inquest  had;  that  the  contracts,  etc.,  of 
persons  of  unsound  mind  under  guardianship,  only,  are  declared 
to  be  void.* 

^Burns'  R.  S.  1908,  §  3111;  Mont-  action  to  foreclose  a  mortgage,  where 

gomery   County  v.    Ristine.    124   Ind.  the  mental  unsoundness  of  the  mort- 

242,  24  N.  E.  990,  8  L.  R.  A.  461.  gagor  and  his  incapacity  to  contract, 

'  Marshall  County  v.  Burkey,  1  Ind.  resulting  from  habitual  drunkenness, 
App.  565,  27  N.  E.  1108.  It  is  said  are  relied  upon  as  a  defense  to  the  ac- 
in  this  case :  "The  charity  dispensed  tion,  if  it  be  shown  that  at  the  time 
by  a  county  at  its  asylum  for  the  poor  of  his  execution  of  the  mortgage  his 
is  not  because  of  contract,  express  or  insanity  had  been  judicially  ascier- 
implied,  to  be  reimbursed  therefor.  It  tained,  and  that  he  was  under  guard- 
is  a  self-imposed  duty,  which  cannot  ianship  as  an  insane  person,  the  mort- 
be  laid  aside  or  avoided,  except  by  gage  will  be  absolutely  void ;  other- 
the  consent  of  the  same  power  that  wise  the  mortgage  will  be  voidable 
imposed  the  duty — the  legislature."  merely,  and  it  may  be  shown  to  have 

'Bums'  R.  S.  1908,  §  3110;  Taylor  been    ratified    or    disaffirmed    by    the 

V.   Taylor,   43   Ind.    App.   367,   87   N.  mortgagor    after   the    removal   of  his 

E.  25.  disability.      Copenrath   v.    Kienby,    83 

*  Freed  v.  Brown,  55  Ind.  310;  Mus-  Ind.  18. 
selman  v.  Cravens,  47  Ind.  1.     In  an 
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The  rule  seems  to  be  that  the  deed  or  contract  of  a  person  of  un- 
sound mind  not  under  guardianship  is  voidable  only  and  not  void ; 
otherwise  when  such  person  is  under  guardianship,  for  the  decree 
of  the  court  and  the  letters  of  guardianship  take  from  such  person 
all  capacity  to  contract  or  convey.^ 

The  acts,  contracts  and  conveyances  of  a  person  of  unsound 
mind,  before  an  adjudication  of  that  fact,  are  merely  voidable, 
and  may  be  ratified  or  disaffirmed  by  such  person  after  he  becomes 
again  of  sound  mind ;  but  the  deed  of  one  who  has  been  found  to 
be  of  unsound  mind  and  placed  under  guardianship  is  absolutely 
void.  Such  appointment  of  a  guardian  is  notice  to  the  world  of 
the  incapacity  of  such  person.^ 

It  is  an  old  and  true  principle  that  a  deed  may  be  avoided, 
either  at  law  or  in  equity,  if,  at  the  time  of  its  execution,  the 
obligor  was  so  destitute  of  understanding  as  not  to  know  what 
he  was  doing,  when  such  incapacity  was  the  result  of  idiocy, 
lunacy  or  drunkenness.'^ 


'  Crouse  v.  Holman,  19  Ind.  30 ; 
Wilder  v.  Weakley,  34  Ind.  181 ;  Som- 
ers  V.  Pumphrey,  24  Ind.  231;  Wait  v. 
Maxwell,  5  Pick.  (Mass.)  217,  16  Am. 
Dec.  391 ;  McMillan  v.  Deering,  139  Ind. 
70,  38  N.  E.  398.  To  a  complaint  in 
replevin  by  the  guardian  of  one  in- 
sane it  was  answered  that  the  ward 
gave  the  property  to  the  defendant. 
Reply,  that  the  ward  was  insane,  and 
that  since  his  appointment  the  guard- 
ian had  demanded  the  property  and 
revoked  the  gift.  Held,  that  the  re- 
ply was  bad  for  not  alleging  a  con- 
tinuance of  the  ward's  insanity,  a 
judicial  determination  that  he  was  in- 
sane, and  that  the  guardian  was  law- 
fully appointed  and  qualified.  Hoke 
v.  Applegate,  92  Ind.  570.  In  an  ac- 
tion to  enforce  an  executory  contract, 
an  answer  alleging  that  at  the  time  of 
its  execution  the  defendant  was  of  un- 
sound mind  states  a  good  defense. 
Voris  v.  Harshbarger,  11  Ind.  App. 
555,  39  N.  E.  521.     If  a  party  seeks 


to  avoid  a  judgment  upon  the  ground 
that  he  was  of  unsound  mind,  he  must 
assail  the  judgment  directly,  for  it  is 
not  vulnerable  upon  a  collateral  at- 
tack. Boyer  v.  Berryman,  123  Ind. 
451.  24  N.'  E.  249. 

"  Nichol  v.  •  Thomas,  53  Ind.  42 ; 
Wray  v.  Chandler,  64  Ind.  146;  Mc- 
Clain  v.  Davis,  77  Ind.  419;  Harden- 
brook  V.  Sherwood,  72  Ind.  403 ;  Red- 
den V.  Baker,  86  Ind.  191;  Mussel- 
man  V.    Cravens,   47   Ind.    1. 

'  Harbison  v.  Lemon,  3  Blackf. 
(Ind.)  51,  23  Am.  Dec.  376;  Reins- 
kopf  V.  Rogge,  37  Ind.  207.  To  a  suit 
to  foreclose  a  mortgage  executed  by 
husband  and  wife,  on  his  lands,  both 
being  then  dead,  the  wife  having  sur- 
vived the  husband,  the  heirs  of  the 
wife  answered  that  she  was  insane 
when  the  mortgage  was  executed,  and 
so  continued  during  life,  and  that  the 
mortgage  was  given  to  secure  a  debt 
of  the  husband.  Reply:  (1)  That 
when  the  mortgage  was  executed  the 
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By  judicial  construction  the  above  section  of  the  statute  has 
been  made  to  mean  that  such  contracts  shall  be  void  if  executed 
by  those  who  have  been  adjudged  of  unsound  mind,  and  voidable 
only  if  executed  by  those  of  unsound  mind  but  who  have  not  been 
adjudged  so.* 

§  655.  How  avoided. — While  the  contracts,  etc.,  of  a  per- 
son of  unsound  mind  who  has  not  been  so  declared  judicially, 
are  held  to  be  voidable  and  not  void,  it  is  necessary  before  such 
contracts  can  be  avoided,  that  such  person  should  disaffirm  them 
upon  the  removal  of  his  disability,  or  such  disaffirmance  must  be 
made  by  his  guardian  lawfully  appointed;  and  where  the  contract 
is  an  executed  one,  such  disaffirmance  must  precede  the  bringing 
of  a  suit  to  set  aside  such  contract  or  deed.^ 

Commercial  paper  is  no  exception  to  the  rule  which  permits 
a  disaffirmance  of  a  contract  by  one  who  was  of  unsound  mind 
at  the  time  of  becoming  a  party  thereto.  The  purchaser  of  such 
paper  takes  it  with  constructive  notice  of  all  legal  disabilities  of 
the  parties,  such  as  infancy,  coverture  and  unsoundness  of  mind.^** 


wife  was  apparently  sane,  and  was 
never  judicially  declared  insane  and 
never  disaffirmed  the  mortgage;  that 
-the  plaintiff  had  no  notice  of  her  in- 
sanity and  took  the  mortgage  in  good 
faith  to  secure  a  loan  to  the  husband, 
and  it  had  not  been  disavowed  by  the 
wife  or  her  heirs;  (2)  alleging  the 
same  facts,  and,  also,  that  after  the 
date  of  the  mortgage  she  was  treated 
by  her  family  as  a  sane  person  in  all 
respects;  that  the  loan,  six  thousand 
dollars,  was  expended  by  the  hus- 
band in  the  purchase  of  other  lands ; 
that  the  loan  was  wholly  unpaid ;  that 
the  husband  died  insolvent,  and  sale 
of  the  whole  of  the  mortgaged  lands 
would  be  required  to  pay  the  loan. 
Held,  that  the  answer  was  good,  and 
both  paragraphs  of  the  reply  were 
bad.  Northwestern  Mut.  &c.  Ins. 
Co.  V.  Blankenship,  94  Ind.  535,  48 
Am.  Rep.  185. 


*  Teegarden  v.  Lewis,  145  Ind.  98, 
40  N.  E.  1047,  44  N.  E.  9;  Aetna 
Life  Ins.  Co.  v.  Sellers,  154  Ind.  370, 
56  N.  E.  97,  77  Am.  St.  481. 

•Fulwider  v.  Ingels,  87  Ind.  414; 
Boyer  v.  Berryman,  123  Ind.  451,  24 
N.  E.  249;  Fay  v.  Burditt,  81  Ind. 
433,  42  Am.  Rep.  142 ;  Schuff  v.  Ran- 
som, 79  Ind.  458;  Copenrath  v.  Kien- 
by,  83  Ind.  18;  McMillan  v.  Deering, 
139  Ind.  70,  38  N.  E.  398.  Where  a 
person  of  unsound  mind  is  brought 
into  court  as  a  defendant,  to  answer 
as  to  any  interest  he  may  have  in  real 
estate  theretofore  conveyed  by  him, 
the  filing  of  answer  and  cross-com- 
plaint by  the  guardian  of  such  per- 
son is  a  sufficient  disaffirmance  of 
such  conveyance.  Hull  v.  Louth,  109 
Ind.  315,  10  N.  E.  270,  58  Am.  Rep. 
405. 

'"McClain  v.  Davis,  77  Ind.  419; 
Moore  v.   Hershey,   90   Pa.   St.    196; 
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A  voidable  contract  made  by  a  person  of  unsound  mind  may 
be  avoided  either  by  him  or  his  legal  representatives,  and  that 
although  the  estate  or  subject-matter  of  such  contract  passed 
into  the  hands  of  third  persons  who  purchased  without  notice. 
On  this  point  the  court  has  said :  "The  contract  of  a  non  compos 
mentis  differs  materially  from  one  procured  by  fraud  from  a 
person  of  sound  mind.  In  the  latter  case,  the  contract  is  made  by 
one  of  sufficient  capacity,  and  competent  to  make  it,  and  his  mind 
has  consented  to  it,  but  that  consent  has  been  induced  by  the 
fraud  of  the  other  contracting  party:  but,  if  the  person  is  non 
compos  mentis,  there  is  a  want  of  capacity  to  contract;  he  does 
not,  in  a  legal  sense,  consent,  because  there  is  a  want  of  that 
mental  capacity  essential  to  a  legal  consent.  In  this  respect,  the 
case  seems  to  be  analogous  to  the  contract  of  an  infant,  in  whom 
there  is,  also,  a  want  of  capacity  to  contract,  and  it  has  been  held 
that  a  deed  made  by  an  infant  might  be  avoided  by  his  heirs, 
though  the  estate  had  passed  into  the  hands  of  a  bona  fide 
purchaser,  for  a  valuable  consideration."^^ 

\\'here  the  contract  of  a  person  of  unsound  mind  is  wholly 
executory,  no  act  or  disaffirmance  of  such  contract  is  necessary; 
but  in  an  action  on  such  contract  such  person  may  plead  his 
incapacity  in  defense;  but  if  the  contract  has  been  executed,  the 
consideration  paid,  or  possession  of  the  propeirty  given  under  the 
contract  by  the  person  under  disability,  there  must  be  a  disaffirm- 
ance by  him  before  the  other  party  can  be  put  in  the  wrong,  and 
a  complete  right  of  action  established  to  recover  the  consideration 
paid,  or  the  possession  of  the  property  surrendered  or  taken  away 
under  such  contract  or  deed.^- 

It  is  the  act  of  disaffirming  which  destroys  a  voidable  contract 
or  deed,  and  not  the  proceedings  which  may  be  taken  to  give 

Parsons  on  X'otes  and  Bills,  p.   149;  Doe  v.   Abernathy,   7   Blackf.    (Ind.) 

Edwards  on  Bills,  pp.  63-69;  Dicker-  442. 

son  V.  Davis,  111  Ind.  433,  12  X.  E.  "=  Fay   v.    Burditt,    81    Ind.   433,    42 

145;    Van    Patton   v.   Beals,   46   Iowa  Am.    Rep.    142;    Hoke    v.    Applegate, 

62;  :\Iutual  Life  Ins.  Co.  v.  Hunt,  79  88     Ind.     530;     SchufiF     v.     Ransom, 

N.   Y.  541.  79   Ind.  458;    Musselman  v.   Cravens, 

"  Somers  v.  Pumphrey,  24  Ind.  231 ;  47   Ind.    1. 
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force  and  effect  to  the  disaffirmance  after  it  has  been  made/^  The 
guardian  of  a  person  of  unsound  mind  may  disaffirm  the  con- 
tracts of  his  ward  made  prior  to  the  adjudication  of  his  insanity, 
but  he  cannot  ratify  such  contract  so  as  to  make  them  vaHd,  with- 
out authority  from  the  proper  court  so  to  do/* 

§  656.  Deeds  to  lands. — Persons  of  unsound  mind  and  in- 
fants may  not  ahen  lands  or  any  interest  therein. ^^  At  first 
thought  it  would  seem,  that  as  to  conveyance  of  land  by  persons 
of  unsound  mind,  this  section  of  the  statute  contravenes  the  rule 
above  established  that  such  conveyances  are  merely  voidable,  but 
in  placing  a  construction  upon  this  section,  in  one  case,  the  court 
says :  "It  will  be  seen  from  this  provision,  that  persons  of  unsound 
mind  and  infants,  so  far  as  the  mere  right  or  power  to  convey 
lands  is  concerned,  are  classed  together  and  clothed  with  the  same 
disability.  It  has  always  been  held,  however,  that  the  deed  of 
an  infant  is  not  void,  but  merely  voidable,  and  that,  upon  the  re- 
moval of  the  disability,  such  deed  may  be  either  ratified  or  dis- 
affirmed by  the  maker  thereof.  We  know  of  no  sound  reason, 
either  in  principle  or  policy,  why  the  same  doctrine  should  not 
ordinarily  apply  to  the  deeds  of  persons  of  unsound  mind,  nor 
why  such  persons,  upon  the  removal  of  their  disability,  should  not 
have  the  same  right  or  power  as  infants  have,  to  ratify  or  dis- 
affirm their  deeds,  made  under  disability.  On  the  contrary,  there 
are  many  reasons,  both  of  principle  and  policy,  why  the  deeds  and 
contracts  of  persons  of  unsound  mind  should  not  be  held  to  be 
absolutely  void,  but  merely  voidable.     The  broad  and  compre- 

"  Ashmead    v.    Reynolds,    127    Ind.  fication,    as    are    the    equivalent    of    a 

441,  26  N.  E.  80;  McMillan  v.  Deer-  contract  of  conveyance.     In  this  state, 

ing,  139  Ind.  70.  38  N.  E.  398;  Long  it  is  doubtful  if  we  have  any  guard- 

V.   Williams,    74   Ind.    115;    Potter   v.  ians    except    such    as    are    authorized 

Smith,  36  Ind.  231.  by  statute,  and  it  is  quite  certain  that 

"  Funk   V.    Rentchler,    134   Ind.    68,  a  statutory  guardian  has  no  power  to 

33  N.  E.  364,  898;  Worth  v.  Curtis,  dispose  of  the  lands  of  his  ward  ex- 

15    Me.    228;    Goodsell    v.    Myers,    3  cept  by  a  substantial  compliance  with 

Wend.     (N.    Y.)    480.      In    the    case  the   statutory   requirements." 

first  cited  it  is  said:   "Being  power-  "Burns'  R.  S.  1908,  §  3938.    Deeds 

less   to   convey   without   an   order   of  by  husband  or  wife  of  insane  person, 

the   proper   court,   the   guardian    has  See  §§  4002-4009. 
not  the  power  to  do  such  acts,  in  rati- 
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hensive  meaning  given  by  our  law-making  power  to  the  phrase, 
'persons  of  unsound  mind,'  is,  of  itself,  a  sufficient  reason  why 
the  deeds  and  contracts  of  such  persons  should  not  ordinarily 
be  held  to  be  absolutely  void,  but  merely  voidable.''" 

The  deed  of  a  person  of  unsound  mind  but  not  under  guardian- 
ship is  not  void,  but  only  voidable,  and  vests  title  to  the  real 
estate  in  the  grantee  the  same  as  an  unimpeachable  deed  until 
disaffirmed  by  the  grantor  after  becoming  sane,  or  by  his  heirs 
after  his  death.  So  long  as  the  grantor  remains  of  unsound  mind 
he  has  no  power  to  affirm  or  disaffinii  such  deed,  and  until  it 
has  been  disaffirmed  there  is  no  right  of  action.  It  is  the  act  of 
disaffirmance  which  renders  such  voidable  deed  a  nullity.^' 

In  an  action  to  set  aside  a  deed  to  real  estate  on  account  of  the 
unsoundness  of  mind  of  the  grantor  at  the  time  of  the  conveyance, 
it  is  a  condition  precedent  that  such  deed  must  have  been  dis- 
affirmed by  the  grantor  or  his  guardian  prior  to  the  commence- 
ment of  the  action,  except  where  such  insane  person  is  brought 
into  court  by  a  suit  to  enforce  a  contract  made  by  him,  and  a 
guardian  of  such  person  was  not  appointed  until  after  the  suit  was 
begun,  in  which  case,  owing  to  the  continuance  of  mental  inca- 
pacity, the  party  himself  could  not  disaffirm  his  deed ;  an  answer 
bv  the  guardian  in  such  a  case  filed  in  the  suit  is  a  sufficient  dis- 
affirmance  on  his  part.^' 


le  -s-; 


Xichol    V.    Thomas,    53    Ind.    42 ;  his  insanity,  b}"  a  person  to  whom,  un- 

Freed  v.  Brown,  55  Ind.  310.    A  deed  der  the  provisions  of  a  will,  the  land 

executed    by    a    person    of    unsound  would  descend  if  not  disposed  of  by 

mind,  not  so  adjudged  at  the  time,  is  the  grantor  during  his  lifetime.     Mc- 

not  void,  but  only  voidable,  and  the  Millan    v.    Deering,    139    Ind.    70,    38 

grantor  has  the  right  to  avoid  or  rat-  N.   E.  398. 

jfy  it  on  becoming  sane ;  and  his  heirs  ^'  Downham  v.   HoUoway,   158  Ind. 

have  the  same  right;   and  an   action  626,  64  N.  E.  82,  92  Am.  St.  330;  Aet- 

by  heirs  to  set  aside  such  deed  can-  na  Life  Ins.  Co.  v.   Sellers,   154  Ind. 

not   be    maintained    unless    some    act  370,   56   N.    E.   97,   77   Am.    St.    181; 

disaffirming  the  deed  has  been  done  Thrash  v.  Starbuck,  145  Ind.  673,  44 

before   suit,   and  the  complaint  must  N   E.  543 ;  Schuff  v.  Ransom,  79  Ind. 

show  the  doing  of  such  act.     Schuff  458;  Ashmead  v.   Reynolds,   127  Ind. 

v.  Ransom,  79  Ind.  458.     A  deed  of  441,  26  N.  E.  80. 

land  given  by  one  not  judicially  de-  "^  Hull  v.  Louth,  109  Ind.  315,  10  N. 
clared  to  be  insane,  cannot,  during  his  E.  270,  58  Am.  Rep.  405.  A  corn- 
lifetime,  be  avoided  on  the  ground  of  plaint  to   recover   real   estate   alleged 
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In  the  trial  of  such  an  action,  the  inquiry  as  to  the  mental 
condition  of  the  grantor  of  the  deed  sought  to  be  avoided  should 
be  directed  to  the  time  of  making  the  deed.  His  condition  at  that 
time  is  the  question  to  be  decided,  "and,  as  tending  to  prove  that 
fact,  his  previous  conduct  and  declarations  are  admissible;  and 
so,  by  the  weight  of  authority  and  upon  principle,  are  subse- 
quent acts  and  declarations  when  they  denote  the  mental  fact  to 
be  proved. "^^ 

When  it  is  established  that  the  grantor  was  a  person  of  unsound 
mind  at  the  time  the  conveyance  was  made,  the  burden  of  proof 
is  then  upon  the  other  party  to  the  transaction  to  show,  amongst 
other  things,  that  he  accepted  such  conveyance  in  ignorance  of 
such  mental  unsoundness."" 


to  have  been  conveyed  by  an  insane 
grantor,  without  consideration,  is 
good  on  motion  in  arrest  of  judgment, 
although  it  does  not  aver  a  disaffirm- 
ance before  the  commencement  of  the 
action.  Lange  v.  Dammier,  119  Ind. 
567,  21  N.  E.  749.  A  deed  of  a  per- 
son of  unsound  mind,  made  before 
office  found,  to  one  who  has  no  knowl- 
edge of  the  grantor's  incapacity,  is 
only  voidable,  and,  in  order  to  avoid 
it,  it  must  be  disaffirmed,  and  the 
consideration  must  be  tendered  to  the 
grantee.  Boyer  v.  Berryman,  123  Ind. 
451,  24  N.  E.  249;  Ashmead  v.  Rey- 
nolds, 127  Ind.  441,  26  N.  E.  80. 
Where  one  takes  a  conveyance  from 
a  person  whom  he  knows  to  be  of  un- 
sound mind,  and  refuses  to  rescind 
the  contract  and  reconvey  the  land 
upon  demand  made,  claiming  it  as  his 
own,  he  will  not  be  allowed,  when 
suit  is  brought,  to  defeat  the  action 
by  reason  of  its  not  being  alleged  in 
the  complaint  that  a  deed  was  ten- 
dered to  him  to  sign  at  the  time  he 
refused  to  convey,  and  asserted  title 
to  the  land.  Peck  v.  Vinson,  124  Ind. 
121,  24  N.  E.  726.  A  chattel  mort- 
gage  executed  by   an    insane   person, 


whose  mental  unsoundness  has  not 
been  determined  judicially,  vests  the 
title,  and,  after  default  in  the  condi- 
tion, the  right  of  possession  in  the 
mortgagee,  and  actual  possession  un- 
der it  cannot  be  made  wrongful  with- 
out a  disaffirmance.  In  such  a  case, 
therefore,  there  must  be  a  disaffirm- 
ance, before  an  action  can  be  main- 
tained to  recover  the  chattel  from 
the  mortgagee.  Fay  v.  Burditt,  81 
Ind.   433,   42  Am.   Rep.    142. 

'"  Nichol  V.  Thomas,  53  Ind.  42. 

^'Fulwider  v.  Ingels,  87  Ind.  414; 
Hull  V.  Louth,  109  Ind.  315,  10  N.  E. 
270,  58  Am.  Rep.  405.  Where,  in  such 
case,  the  answer  sets  up  the  mort- 
gagor's unsoundness  of  mind  and  in- 
capacity to  contract  when  he  exe- 
cuted the  mortgage,  the  mortgagee's 
reply  to  such  answer,  showing  that 
the  mortgage  was  given  to  secure  the 
repayment  of  money  borrowed  by  the 
mortgagor  to  enable  him  to  pay  his 
bona  fide  debt  to  a  third  person,  that 
when  the  mortgage  was  executed  the 
mortgagee  had  no  knowledge  of  any 
disability  of  the  mortgagor  to  con- 
tract, but  believed  him  to  be  sober, 
in  his  right  mind  and  capable  of  en- 
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In  an  action  to  set  aside  a  conveyance  on  account  of  the  alleged 
unsoundness  of  mind  of  the  grantor,  a  trial  by  jur\'  is  permis- 
sible.'^ 

§  657.  Return  of  consideration. — The  question  as  to 
whether  or  not,  where  the  contract  has  been  executed  by  such 
person  of  unsound  mind,  and  money  paid  to  him,  or  property 
delivered  to  him,  on  such  contract,  such  insane  person,  or  his 
guardian  for  him,  after  disaffirmance,  can  maintain  an  action 
to  recover  land  or  property  conveyed  by  such  deed  or  contract 
without  first  restoring  the  consideration  received  therefor  is 
yet  an  open  question  in  this  state.  And,  while  the  authorities 
are  somewhat  in  conflict,  the  weight  and  tendency  of  the  later 
decisions  are  to  the  proposition  that  such  consideration  must  be 
restored  by  the  insane  person,  and  the  parties  to  the  contract 
placed  in  statu  quo,  before  a  recovery  can  be  had.  In  one  case'' 
it  is  said  that  an  instrument  cannot  be  treated  as  void  and,  at 
the  same  time,  as  good;  and  that,  if  the  instrument  is  voidable 
the  party,  before  he  can  avoid  it  and  maintain  an  action  for  the 
property  or  the  value  thereof,  must  place  the  defendant  in  statu 

tering  into  a  contract,  that  the  trans-  Boyer  v.  Berryman,  123  Ind.  451,  24 
action  between  them  was  bona  fide.  X.  E.  249.  An  insane  person  has  not 
and  that  the  mortgagor  had  not,  nor  the  same  unqualified  right  as  an  in- 
had  anyone  in  his  behalf,  repaid  or  fant  or  a  married  woman  to  disaffirm 
offered  to  repay  the  money  so  bor-  his  contract,  where  his  insanity  had 
rowed  by  him,  is  a  good  reply  on  not  been  declared  judicially  before 
demurrer.  Copenrath  v.  Kienby,  83  the  contract  was  made;  and  where 
Ind.  18.  A  person  holding  land  for  there  was  nothing  in  his  appearance, 
which  he  has  paid  no  consideration,  conversation  or  conduct  to  indicate 
cannot  defeat  an  action  to  set  aside  his  mental  incapacity,  and  he  made 
his  deed  on  account  of  the  insanity  the  contract  with  one  not  having  no- 
of  his  grantor,  by  showing  that  the  tice  of  his  condition,  and  the  contract, 
grantor  had  the  appearance  of  being  in  itself  fair  and  just,  has  become  so 
mentally  sound,  and  that  he  accepted  far  executed  that  the  parties  cannot 
the  deed  without  knowledge  of  tne  be  placed  in  statu  quo,  it  will  not 
insanity  of  the  grantor.  Hull  v.  be  set  aside.  Fay  v.  Burditt,  81  Ind. 
Louth,  109  Ind.  315,  10  N.  E.  270.  433,  42  Am.  Rep.    142;    North- West- 

^^Doe  v.  Reagan,  5  Blackf.    (Ind.)  em  Mut.  &c.  Ins.  Co.  v.  Blankenship, 

217,  33  Am.  Dec.  466.  94  Ind.  535,  48  Am.  Rep.  185. 

"McGuire  v.  Callahan,  19  Ind.  128; 
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quo  by  refunding  to  him  what  he  has  advanced  in  pursuance  of 
the  contract,  and  cites  several  authorities.-^ 

While  in  another  case  the  court  says :  "An  insane  person,  or 
his  guardian,  may  bring  an  action  to  recover  land,  of  which 
a  deed  was  made  by  him  while  insane,  which  deed  has  not  since 
been  ratified  or  affinned,  without  first  restoring  the  consideration 
to  the  grantee.""* 

This  apparent  conflict  is  recognized,  and  the  court  in  one  case 
says :  "If  determined  upon  principle,  it  would  seem  that  if  the 
other  party  to  the  contract  entered  into  it  in  good  faith  and  with- 
out notice  of  the  incapacity,  and  the  contract  itself  was  fair, 
either  an  actual  restoration  would  be  necessary,  or,  if  that  had  be- 
come impossible,  a  just  compensation  instead ;  and  if  neither  res- 
toration nor  fair  compensation  could  be  accomplished,  then,  under 
the  rule  already  stated,  a  disaffirmance  would  not  be  permitted. "^^ 


^Arnold  v.  Richmond  Iron  Works, 
1  Gray  (Mass.)  434;  2  Parsons  on 
Contracts,  §  844a;  2  Story  on  Con- 
tracts, 192. 

"-'  Nichol  V.  Thomas,  53  Ind.  42,  cit- 
ing Gibson  v.  Soper,  6  Gray  (Mass.) 
279,  66  Am.  Dec.  414;  Foss  v.  Hil- 
dreth,  10  Allen  (Mass.)  76.  Semble, 
that  a  party  to  a  contract  should  not 
.be  permitted  to  disaffirm  it  on  account 
•of  his  insanity,  without  restoring  what 
he  has  received  under  it  or  offering 
to  make  compensation  therefor,  if 
the  other  party  acted  in  good  faith, 
and  the  contract  itself  was  fair.  Fay 
V.  Burditt,  81  Ind.  433.  If,  in  such 
case,  the  parties  can,  by  the  action  of 
the  court,  though  not  by  the  insane 
person,  be  placed  in  statu  quo,  the 
contract  may  be  avoided,  though  the 
mental  incapacity  was  not  known  to 
the  other  party  when  the  contract  was 
made.  Fulwider  v.  Ingels,  87  Ind.  414. 

""Fay  v.  Burditt,  81  Ind.  433,  42 
Am.  Rep.  142.  See  also  Fulwider  v. 
Ingels,  87  Ind.  414.  Where  the  con- 
sideration    received     by     an     insane 


grantor  is  neither  necessary  nor  bene- 
ficial to  him,  upon  his  death  a  rescis- 
sion of  the  conveyance  may  be  had 
by  his  heirs  without  restoring  or  ten- 
dering what  was  received,  although 
the  grantor's  insanity  had  not  been 
judicially  declared,  and  the  grantee 
acted  without  knowledge  of  his  inca- 
pacity. Physio-Medical  College  of 
Indiana  v.  Wilkinson,  108  Ind.  314, 
9  N.  E.  167,  E.,  a  person  of  unsound 
mind,  incapable  of  comprehending  the 
nature  of  the  transaction,  without  any 
valuable  consideration,  conveyed  her 
real  estate  to  T.  by  deed,  which  was 
duly  recorded.  To  secure  a  loan  of 
money  with  which  to  pay  off  delin- 
quent taxes  and  other  liens  against  the 
land,  T.  executed  a  mortgage  thereon 
to  H.,  who  had  no  knowledge  of  E.'s 
unsoundness  of  mind,  but  advanced 
the  money  and  accepted  the  security 
in  good  faith,  relying  on  the  public 
records.  E.  received  no  benefit  from 
the  money,  either  in  person  or  estate. 
In  a  suit  by  H.  to  foreclose  the  mort- 
gage,   held,    that   although   there   was 
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But  in  a  later  case  the  rule  is  thus  stated :  "It  is  now  settled 
by  our  decisions  that  a  deed  of  a  person  of  unsound  mind,  made 
before  office  found,  to  one  who  has  no  knowledge  of  the  grantor's 
incapacity,  is  only  voidable,  and  that,  in  order  to  avoid  it  the  con- 
sideration received  inust  be  tendered  to  the  grantee.""*' 

The  general  rule  in  equity  is  that  if  a  purchase  is  made  in  good 
faith,  without  any  knowledge  of  the  incapacity,  and  no  advantage 
has  been  taken  of  the  party,  courts  of  equity  will  not  interfere 
to  set  aside  the  contract,  if  injustice  will  thereby  be  done  to  the 
other  side,  and  the  parties  cannot  be  placed  in  statu  quo,  or  in  the 
state  in  which  they  were  before  the  purchase.-' 

Our  Supreme  Court  has  said :  "We  think  it  may  be  safely 
stated,  both  on  principle  and  authority,  that  where  a  person  ap- 
parently of  sound  mind  and  not  known  to  be  otherwise,  and 
who  has  not  been  found  to  be  otherwise  by  proper  proceedings 
for  that  purpose,  fairly  and  bona  fide  purchases  property  and 
receives  and  uses  the  same,  whereby  the  contract  of  purchase 
becomes  so  far  executed  that  the  parties  cannot  be  placed  in 
statu  quo,  such  contract  cannot  afterwards  be  set  aside,  or  pay- 
ment for  the  goods  refused,  either  by  the  alleged  lunatic  or  his 
representatives."-^ 

The  policy  of  the  law  is  to  afford  such  protection  to  persons 
of  unsound  mind  as  their  unfortunate  condition  requires,  with- 

no  disaffirmance  by  E.  or  her  guard-  34  Kan.  8,  7  Pac.  584,   55  Am.  Rep. 

ian,  and  no  offer  to  make  restitution  233.     A   complaint  by  a  guardian  to 

of  the   money   advanced   by   H.,    the  annul    a    contract,    averring   that    the 

deed  was  at  least  voidable,  and  that  ward   at   the   time    "was   of  unsound 

H.  could  not  recover,  as  against  E.,  mind  and  incapable,  from  mental  in- 

who    was    entitled    to    have    her   title  capacity,    to    transact    business,"    and 

quieted  as  against  him,  by  cross-com-  that  he  was  soon  afterward  adjudged 

plaint.     Hull  v.  Louth,   109  Ind.  315,  insane  by  the  proper  court,  sufficiently 

10  N.  E.  270,  58  Am.  Rep.  405.  showed    his    incapacity    to    contract. 

''Boyer  v.  Berryman,  123  Ind.  451,  Fulwider  v.  Ingels,  87  Ind.  414. 

24    N.    E.    249;    Pearson   v.    Cox,    71  "1   Story  Eq.  Jur.,   §§  227,  228;    1 

Tex.  246,  9   S.   W.   124,   10  Am.   St.  Chitty    Contracts     (11th    ed.),     191; 

740;    Riggan    v.    Green,    80    N.    Car.  Fay  v.  Burditt,  81   Ind.  433,  42  Am. 

236,  30  Am.  Rep.  17 ;  Eaton  v.  Eaton,  Rep.  142;   Musselman  v.  Cravens,  47 

Zl  N.  J.   L.   108,   18  Am.   Rep.  716;  Ind.   1. 

Hovey    v.    Hobson,    53    Me.    451,    89  ="  Wilder  v.  Weakley,  34  Ind.  181. 
Am.   Dec.   705 ;    Gribben  v.   ]\Iaxwell, 
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out  permitting  them  to  avoid  paying  for  actual  benefits  rendered 
to  them  in  good  faith  by  others.-^ 

And  where  a  contract  has  been  honestly  made  with  a  person 
of  unsound  mind,  whose  mental  incapacity  has  not  been  judi- 
cially determined,  by  one  in  ignorance  of  such  mental  incapacity, 
and  the  consideration  of  the  contract  is  fair,  and  has  been  actually 
received  and  used  for  the  benefit  of  such  insane  person,  he  will 
not  be  allowed  to  disaffirm  such  contract  without  restoring  or 
offering  to  restore,  what  he  has  received  by  or  through  such  con- 
tract. ^° 

While  the  general  rule,  as  we  have  seen,  is  that  a  contract 
made  by  a  person  of  unsound  mind  may  be  disaffirmed  by  him, 
it  is  subject  to  an  exception  in  cases  where  the  consideration  of 
the  contract  is  a  fair  one  and  has  been  received  and  used  by  the 
insane  person,  the  other  party  to  the  contract  dealing  with  him 
in  good  faith  without  knowledge  of  such  incapacity.  The  theory 
of  this  exception  is  that  under  such  circumstances  it  would  be 
unconscionable  to  refuse  to  enforce  the  contract. ^^ 

The  same  rule  is  applied  to  wills  and  testamentary  provisions 
which  applies  to  deeds  and  other  contracts  made  by  a  person  of 
unsound  mind,  and  where  it  is  shown  that  a  person  was  of  un- 
sound mind  at  the  time  he  executed  his  will,  such  will  will  be  set 
aside  as  invalid. ^- 

°®Gray  v.   Turley,    110  Ind.  254,   11  longing  to  his  wife,  an  insane  wom- 

N.  E.  40 ;  Physio-Medical  College  of  an,  and  takes  the  legal  title  in  his  own 

Indiana  v.  Wilkinson,  108  Ind.  314,  9  name,  whereby  a  trust  results  in  favor 

N.   E.   167;    Hull   v.   Louth,    109  Ind.  of  the  wife,  a  conveyance  thereof,  in 

315,  19  N.  E.  270,  58  Am.  Rep.  405.  which    she    joins,    cannot,    under     § 

""Physio-Medical    College    of    Indi-  4013,   Burns'  R.   S.    1908,   be   avoided 

ana  v.  Wilkinson,  108  Ind.  314,  9  N.  as  against  a  subsequent  purchaser  for 

E.  167 ;  Peck  v.  Vinson,  124  Ind.  121,  value  and  without  notice  of  her  men- 

24  N.  E.  726;  Boyer  v.  Berryman,  123  tal  incapacity;  but,  being  insane  when 

Ind.  451,  24  N.  E.  249.  she    joined    in    the    conveyance,    her 

^  North-Western  Mut.  &c.  Ins.  Co.  rights  as  wife  are  not  affected  there- 

V.   Blankenship,  94  Ind.  535.  48  Am.  by,   nor  are  they  barred  by  a  judg- 

Rep.    185 ;    Copenrath    v.    Kienby,    83  ment  in  an  action  in  which  her  right 

Ind.     18;      Schuff     v.     Ransom,     79  to  recover  the  land  as  owner  is  de- 

Ind.  458;  Fay  v.  Burditt,  81  Ind.  433,  nicd.    Gray  v.  Turley,  110  Ind.  254,  11 

42  Am.  Rep.  142.     But  where  a  hus-  N.  E.  40. 
band  purchases  land  with  money  be-        **  Bundy  v.  McKnight,  48  Ind.  502; 
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The  fact  that  a  person  has  been  judicially  declared  to  be  a 
person  of  unsound  mind  and  incapable  of  managing  his  estate, 
is  not  conclusive  against  the  ability  of  such  person  to  make  a 
valid  will.  In  such  particular  the  inquisition  is  not  conclusive 
evidence  of  incapacity.  Such  adjudication  and  the  appointment 
of  a  guardian  is,  however,  prima  facie  evidence  of  the  person's 
unsoundness  of  mind  and  incapacity  to  make  a  will."^ 

§  658.  The  proof  in  such  actions. — In  such  actions  the 
opinions  of  witnesses  may  be  taken  as  to  the  sanity  of  the  grantor, 
but  the  facts  upon  which  such  opinions  are  founded  must  also 
be  stated.  \[en  of  medical  skill  who  have  no  personal  knowl- 
edge of  the  facts  may  be  asked  their  opinions  whether  certain 
appearances  detailed  by  other  witnesses  are  symptoms  of  in- 
sanity; but  the  opinion  of  a  person  not  of  the  medical  pro- 
fession is  not  evidence,  unless  the  facts  upon  which  it  is  based 
have  come  under  his  own  obsen-ation,  and  unless  he  also  state 
those  facts  to  the  jury.^* 

And  when  the  proof  shows  that  such  person  was,  at  any  given 
time,  of  unsound  mind,  the  legal  presumption  is  that  such  state 
of  mind  continues  until  the  evidence  shows  the  contrary,  unless 
such  mental  capacity  is  shown  to  have  been  from  some  temporary 
or  transient  cause.^^ 

It  has  been  said  that  it  depends  much  on  the  character  of  the 
insanity  proven  how  strong  the  presumption  of  its  continuance 

Dyer  v.  Dyer,  87  Ind.  13;  Durham  v.  be  proved  by  reputation.     Walker  v. 

Smith,    120   Ind.   463,  22   N.   E.  333;  State,    102    Ind.    502,    1    N.    E.    856; 

Burkhart  v.  Gladish,  123  Ind.  337,  24  Grubb  v.   State,    117  Ind.  277,  20  N. 

N.  E.   118;  Burley  v.   Park,   135  Ind.  E.  257,  725.     Evidence  in  support  of 

440,  35  N.  E.  279.  the  defense  of  insanity  should  be  scru- 

^  Stevens  v.  Stevens,   127  Ind.  560,  tinized  with  care.     Direct  evidence  is 

26  N.   E.   1078;   Harrison  v.   Bishop,  not    essential,    but    any   fact   may   be 

131  Ind.  161,  30  N.  E.   1069,  31  Am.  inferred  from  sufficient  circumstances 

St.  422;  Redden  v.  Baker,  86  Ind.  191.  in  criminal  as  in  civil  cases.     Sanders 

^Doe  v.  Reagan.  5  Blackf.    (Ind.)  v.  State,  94  Ind.  147;  Butler  v.  State, 

217,  33  Am.  Dec.  466.  97    Ind.    378;    Aszman    v.    State,    123 

^Grouse    v.    Holman,    19    Ind.    30;  Ind.  347,  24   N.   E.    123,   8  L.   R.   A. 

Sheets  v.  Bray,  125  Ind.  33,  24  N.  E.  33n. 
357.     Insanitv'  is  a  fact  which  cannot 
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ought  to  be,  and  that  it  is  a  question  of  fact  whether  the  dis- 
abihty,  once  shown  to  have  existed,  did  in  truth  continue  to 
the  time  in  question.  The  burden  of  proving  insanity  at  any 
stated  period  alleged  cannot  shift  from  the  party  making  the 
allegation.  The  proof  of  prior  insanity  may  be,  and,  unless 
controverted,  will  be  enough ;  but  when  all  the  evidence  has  been 
heard,  pro  and  con,  including  the  fact  of  prior  insanity,  which 
is  only  an  item  of  evidence  on  that  point,  the  decision  must  be 
against  him  who  alleges  the  insanity,  unless  the  preponderance  of 
all  the  evidence  is  with  him.^® 

§  659.  Return  to  sanity,  how  established. — Whenever  it  is 
alleged  that  such  person  of  unsound  mind  has  become  of  sound 
mind  again,  the  fact  may  be  tried  and  determined  in  the  same 
manner  as  the  allegation  of  the  unsoundness  of  mind;  and  the 
expenses  of  such  trial  shall  be  paid  by  such  guardian  out  of 
the  estate  of  the  ward.^' 

A  person  under  guardianship  as  an  insane  person  cannot  have 
the  question  of  his  restoration  to  soundness  of  mind  tried  and 
determined  on  his  own  application.  Such  application  must  be 
made  by  some  other  person.^^ 

If  a  person  under  guardianship  as  an  Insane  person  is  not  so 

^  Fay   V.    Burditt,    81    Ind.    433,    42  person,  the  question  to  be  decided  is, 

Am.  Rep.   142.     Where,  in  an  action  whether    the    person    previously    ad- 

to  foreclose  a  mortgage,  the  answer  judged    insane    has    so    far    regained 

sets    up    the    mental    unsoundness    of  his  reason  as  to  be  capable  of  man- 

the   mortgagor   at   the   time   he    exe-  aging  his   estate.     Cochran   v.    Ams- 

cuted    the    mortgage,    and    does    not  den,  104  Ind.  282,  3  N.  E.  934. 

show  that  he  was  then  under  guard-  "^Gillespie    v.     Thompson,     7     Ind. 

ianship  as  an  insane  person,   a  reply  353 ;    Meharry    v.    Meharry,    59    Ind. 

to    such    answer,    stating    merely   the  257;  Robeson  v.  Martin,  93  Ind.  420. 

legal    conclusion    that    after    the    re-  A    verdict    reading,    "We,    the    jury, 

moval  of  his  disability  he  ratified  the  find  that  E.  C.  is  a  person  of  unsound 

mortgage,    without    setting   forth   the  mind  and  incapable  of  managing  her 

acts  done  by  him  amounting  to  such  estate,"    is    responsive    to    the    issues 

ratification,  is  bad  on  demurrer.     Co-  and  covers  the  entire  case;  and  judg- 

penrath  v.  Kienby,  83  Ind.  18.  ment  thereon,  continuing  E.  C.  under 

"Burns'  R.  S.   1908,   §  3109.     In  a  guardianship,  is   proper.     Cochran  v. 

proceeding  under   the   statute   to   set  Amsden,  104  Ind.  282,  3  N.  E.  934. 
aside   the   guardianship   of  an   insane 
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far  restored  to  reason  as  to  be  capable  of  understanding  the  ordi- 
nary affairs  of  life,  the  guardianship  should  not  be  discontinued.^* 

Upon  the  finding  of  a  jury  that  a  person  is  of  unsound  mind 
and  incapable  of  managing  his  own  estate,  it  is  the  duty  of  the 
court  to  appoint  a  guardian;  and  such  incapacity  or  disability, 
once  so  established,  continues  until  the  fact  of  a  restoration  to 
sound  mind  has  been  tried  and  determined  according  to  the  stat- 
ute. The  fact  that  there  may  have  been  a  restoration  to  reason, 
and  no  want  of  mental  capacity  for  some  period  of  time  before 
the  fact  can  be  tried  and  determined,  makes  no  difference ;  for  the 
former  adjudication  of  insanity  establishes  the  person's  inca- 
pacity and  keeps  it  in  force  until  there  has  been  a  judicial  deter- 
mination to  the  contrary.  The  court  says :  "The  fact  that  there 
may  not  at  any  time  be  an  acting  personal  guardian  cannot  be 
allowed  to  affect  the  rule.  After  the  adjudication  of  insanity, 
there  may  often  be  necessary  and  protracted  delay  before  a 
suitable  person  can  be  found  to  accept  the  trust;  and  so  upon 
the  resignation  or  death,  or  removal  of  one  who  has  been  acting. 
It  is  a  mistake,  however,  in  any  such  case,  to  say  that  there  is 
no  guardianship.  From  the  time  of  the  adjudication  of  insanity 
until  the  restoration  of  reason  has  been  judicially  determined,  the 
person  so  declared  to  be  of  unsound  mind  is  the  ward  of  the 
court ;  and  whether  or  not  any  particular  part  of  this  time  there 
is  an  appointee  of  the  court  to  take  personal  charge,  in  no  man- 
ner affects  the  legal  status  of  the  ward  in  respect  to  his  incapacity 
to  make  contracts."*" 

In  case  of  an  application  to  show  an  insane  person's  return  to 
sanity,    and   to   remove   such   person    from   guardianship,    upon 

*•  Cochran  v.  Amsden,  104  Ind.  282,  diet,  that  if  they  find  for  the  plaintiff 

3  N.  E.  934.  their  finding  should  be  that  the  person 

"Redden  v.  Baker,  86  Ind.  191.     If  under  guardianship  is  of  sound  mind 

a  person  under  guardianship  as  an  in-  and  capable   of  managing  his   estate, 

sane  person  is  not  so  far  restored  to  and  if  against  the  plaintiff,  that  such 

reason    as    to    be    capable    of    under-  person  is  of  unsound  mind  and  inca- 

standing  the  ordinary  affairs  of  life,  pable  of  managing  his  estate.     Coch- 

the  guardianship  should  be  continued,  ran  v.  Amsden,  104  Ind.  282,  3  N.  E. 

In  such  case  it  is  proper  to  instruct  934. 
the  jury,  as  to  the  form  of  their  ver- 
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the  question  of  taxing  the  costs  in  such  a  proceeding  the  court 
has  said :  "The  general  theory  of  the  law  is  that  a  plaintiff  who 
institutes  a  suit  must  pay  the  costs  if  he  does  not  succeed.  Where 
there  is  no  statute  changing  this  general  rule,  it  must  prevail,  and 
we  do  not  think  the  statute  relied  on  by  the  appellant  does  make 
any  change.  It  would  serve  no  useful  purpose  to  set  out  and 
comment  upon  the  provisions  of  the  statute,  and  we  deem  it  suffi- 
cient to  say  that  the  statute  does  not  intend  that  the  costs  of  such 
a  proceeding  as  this  should  be  paid  by  the  guardian,  or  paid  out 
of  the  estate  in  a  case  where  the  petitioner  is  not  successful.  We 
regard  Sec.  2553  as  providing  for  the  payment  of  costs  out  of  the 
estate  only  when  the  judgment  is  that  there  has  been  a  restora- 
tion of  reason.  This  is  the  only  construction  that  will  give 
the  last  clause  of  that  section  a  reasonable  effect,  harmonize  all 
the  provisions  of  the  statute,  and  bring  them  into  uniformity 
with  the  general  rule  that  the  unsuccessful  party  must  pay 
costs."*' 

The  statute  provides  that  such  guardianship  shall  terminate 
with  the  restoration  to  reason  or  death  of  the  ward  ;*'  and  upon 
the  legal  expiration  or  termination  of  such  guardianship  from 
any  cause,  it  becomes  the  duty  of  the  guardian  "fully  to  account 
for  and  pay  over  to  the  proper  person  all  of  the  estate  of  said 
ward  remaining  in  his  hands."  If  he  fails  in  this,  the  remedy  is 
by  an  action  upon  his  bond.'*^ 

§  660.  Conveyance  when  husband  or  wife  is  insane. — In  all 
cases  where  the  guardian  of  any  person  of  unsound  mind,  under 
the  direction  of  any  court  of  competent  jurisdiction,  has  made, 
or  may  hereafter  make,  sale  of  any  lands  of  such  person  of  un- 
sound mind,  the  wife  of  such  person  of  unsound  mind  may,  by 
her  separate  deed,  release  and  convey  all  her  interest  in  and  title 
to  such  land;  and  her  deed  so  made  shall  thereafter  debar  her 
from  all  claim  to  such  land,  and  shall  have  the  same  effect  on  her 

"Cochran  v.  Amsden,  104  Ind.  282,  "^  Stumph  v.   Pfeiffer,  58  Ind.  472; 

3  N.  E.  934;  Galbreath  v.  Black,  89  Hasten  v.  Jones,   158  Ind.  647,  64  N. 

Ind.  300.  E.  213. 

"  Burns'  R.  S.  1908,  §  3108.  "  Burns'  R.  S.  1908,  §  4006. 
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rights  as  if  her  husband  had  been  of  sound  mind  and  she  had 
joined  with  such  husband  in  the  execution  of  such  conveyance.** 

This  section  of  the  statute  provides  for  such  conveyance  of 
the  husband's  real  estate  where  such  husband  is  insane  and  is 
under  guardianship,  and  the  guardian  by  proper  proceedings 
has  been  authorized  by  the  court  to  sell  the  land  of  his  ward. 
Then,  in  that  case,  this  section,  for  the  purpose  of  disposing  of 
her  inchoate  interest  in  such  land,  empowers  the  wife  of  such 
ward  to  make  a  separate  conveyance  of  such  inchoate  interest. 
But  where  a  husband  is  insane,  whether  under  guardianship  or 
not,  the  wife  of  such  insane  person  may  be  empowered  by  the 
proper  court  to  sell  or  encumber  her  separate  real  estate  without 
the  assent  of  her  husband.  The  statute  reads  :  "All  married  women 
whose  husbands  are  or  may  become  insane  may,  during  the  ex- 
istence of  such  insanity,  by  proceeding  as  in  the  preceding  section 
provided,  be  authorized  and  empowered  by  the  court  to  convey 
or  encumber  their  separate  real  estate,  and  dispense  with  the 
assent  of  their  husbands  to  any  matter  or  contract  where  such 
assent  is  required  by  this  act."*" 

The  section  of  the  statute  referred  to  as  the  ''preceding  sec- 
tion," provides  that  if  it  shall  be  made  to  appear  to  such  court 
that  such  conveyance,  incumbrance  or  contract  will  be  beneficial 
to  such  married  woman,  such  authority  may-  be  granted  upon  the 
filing  of  a  petition  setting  forth  the  grounds  of  relief  and  de- 
scribing the  property  to  be  sold  or  encumbered  or  the  contract  to 
be  made,  with  a  statement  of  the  terms  or  consideration  offered 
or  that  may  be  obtained.*^ 

Under  the  act  of  1861,*'  it  was  held  that  a  married  woman 

*^  Burns'  R.  S.  1908  §  7875.  In  the  latter  should  be  used  for  the 
Shin  V.  Bosart,  72  Ind.  105,  it  is  said :  benefit  of  the  wife,  and  to  prevent 
"The  object  intended  to  be  accom-  her  from  being  drawn  into  contracts 
plished  by  the  statute  is  obvious,  and  prejudicial  to  her  interests.  This  rea- 
the  wisdom  of  such  an  enactment  son  cannot  apply  where  the  reason- 
very  manifest.  The  reason  the  law  ing  powers  of  the  husband  are  over- 
has  always  required  that  married  thrown  by  disease,  and  where,  so  far 
women  should  only  contract  with  the  from  being  capable  of  giving  advice, 
consent  of,  and  in  conjunction  with,  he  is  incapable  of  thinking  natural 
the  husband,  is,  that  the  advice,  ex-  thoughts." 
perience   and   business   knowledge    of  "  Burns'  R.  S.  1908,  §  7874. 
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whose  husband  was  insane  could  make  a  vahd  conveyance  of 
her  own  separate  real  estate,  and  this  statute  did  not  apply  to 
place  a  contrary  construction  upon  the  act  of  i86i.*^ 

It  is  further  provided  by  statute  that :  "Whenever  hereafter  any 
person  owning  real  estate,  and  being  desirous  of  selling  the  same 
or  any  part  thereof,  and  whose  wife,  at  the  time  of  said  sale,  is 
insane  and  of  unsound  mind,  he  is  hereby  authorized  and  em- 
powered to  sell  and  convey  the  same  by  warranty  deed  of  convey- 
ance, or  otherwise,  without  the  assent  of  his  wife  :  Provided,  That 
before  any  such  conveyance  be  made,  the  party  intending  to  make 
the  same  shall  make  satisfactory  proof,  before  the  circuit  court  of 
the  proper  county,  of  said  insanity,  and  that  such  insanity  is  prob- 
ably permanent :  And  provided,  also.  That  any  person  so  applying 
to  sell  shall  file  a  bond  payable  to  the  state  of  Indiana,  with 
sufficient  surety,  to  be  approved  by  said  court,  and  in  such  a  pen- 
alty as  the  court  shall  deem  reasonable,  conditioned  to  keep  her 
from  becoming  a  county  charge,  and  to  account  to  the  wife  on  her 
recover}^  if  she  desire  it,  one-third  of  the  purchase  money."''^ 

All  such  conveyances,  when  so  made,  shall  have  the  same  force 
and  effect  in  law  and  equity  that  the  same  would  have  if  the  wife 
was,  at  the  time  of  making  the  same,  of  sound  mind,  and  had 
joined  in  such  conveyance.^" 

''  1  R.  S.  1876,  p.  555.  "  Burns'  R.  S.  1908,  §  4002. 

*^  Teetor  v.   Newcom,    130  Ind.   28,        ""  Burns'  R.  S.  1908,  §  4003. 
29  N.  E.  391 ;  Shin  v.  Bosart,  72  Ind. 

105. 
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GUARDIANSHIP  OF  HABITUAL  DRUNKARDS,,   SPENDTHRIFTS,   ETC. 

§  661.  When    guardian    may    be  ap-     §  664.  When  he  may  be  discharged. 

pointed.  665.  Guardians       for       spendthrifts, 

662.  His  appointment.  aged,  infirm,  etc. 

663.  These   statutes   construed. 

§  661.  When  guardian  may  be  appointed. — "When  com- 
plaint on  oath  shall  be  filed  in  the  circuit  court,  that  any  person 
(naming  him)  is  an  habitual  drunkard,  and  is  the  owner  of  real 
estate  or  personal  property,  or  both,  and  is  incapable  of  taking 
care  of  the  same,  or  that  there  is  danger  of  his  squandering  it, 
a  summons  shall  be  issued  by  the  clerk  to  the  sheriff,  which  shall 
be  ser\'ed  upon  such  person  at  least  ten  days  before  the  meeting 
of  such  court ;  and  upon  the  trial  of  such  cause,  issue  may  be  made 
and  trial  had  under  the  same  regulations  as  civil  causes  are  tried 
in  such  court.  "^ 

The  principle  upon  which  this  statute  is  based  is  the  same 
as  that  which  authorizes  placing  the  estates  of  persons  of  unsound 
mind  under  the  protecting  care  of  the  courts. 

The  procedure  under  this  statute  is  similar  to  that  for  the  ap- 
pointment of  a  guardian  for  one  of  unsound  mind,  and  the  form 
of  application  for  one  can  very  easily  be  adapted  to  the  other. 

§  662.  His  appointment. — If,  after  the  evidence  is  heard, 
the  court  or  jury  tn,'ing  the  same  shall  find  that  such  person  is 
not  an  habitual  drunkard,  and  is  capable  of  managing  his  estate, 
and  that  there  is  no  danger  of  his  squandering  it,  such  person 
shall  be  discharged,  and  the  costs  of  such  proceeding  shall  be 
taxed  against  the  complaining  party;  but  if  the  court  or  jury 
tr}-ing  the  cause  shall  find  that  such  person  is  an  habitual  drunk- 

'  Burns'  R.  S.  1908,  §  6175. 
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ard,  is  incapable  of  managing  his  estate,  or  that  there  is  danger 
of  his  squandering  the  same,  the  court  shall  appoint  some  resident 
of  the  county,  who  shall  execute  bond  to  the  satisfaction  of  the 
court  that  he  will  faithfully  perform  his  trust,  who  shall  act  as 
the  guardian  of  such  person  and  his  estate,  under  like  restrictions 
and  in  the  same  manner,  and  with  the  same  powers  and  duties,  as 
in  the  case  of  guardians  for  minors;  and  the  costs  of  such  pro- 
ceedings shall  be  paid  out  of  such  person's  estate. - 

In  an  action  upon  the  bond  of  a  guardian  appointed  under  this 
statute,  a  copy  of  such  bond  must  be  filed  with  the  complaint.^  A 
guardian  appointed  under  this  statute  being  invested  with  all  the 
powers  and  duties  of  a  guardian  of  a  minor,  must  appear  for  and 
defend  all  suits  against  his  ward.^ 

§  663.  These  statutes  construed. — In  one  case  it  was  in- 
sisted that  the  legislature  had  no  power  to  enact  these  statutes, 
for  the  reason  that  they  deprive  a  citizen  of  the  right  to  enjoy, 
control  and  dispose  of  his  property,  and  take  from  him  the 
power  to  make  contracts.  The  Supreme  Court  says :  "We  think 
there  is  no  doubt  as  to  the  power  of  the  legislature  to  pass  such 
a  law,  or  as  to  the  duty  of  the  courts  to  enforce  it  in  all  proper 
cases.  We  presume  that  no  one  will  call  in  question  the  power 
of  the  legislature  to  pass  laws  depriving  idiots,  lunatics,  and  all 
persons  of  unsound  mind,  of  the  power  of  controlling  and  squan- 
dering their  estates,  and  appointing  guardians  of  their  persons 
and  estates.  This  is  done  for  the  protection  of  such  persons  as 
are  incapable  of  protecting  themselves.  It  surely  can  make  no 
difference  if  the  inability  has  existed  from  birth,  or  has  been 
caused  by  disease  or  accident,  or  produced  by  the  excessive  use  of 
intoxicating  liquors.     The  true  inquiry  is  whether  a  person,  from 

^Burns'  R.  S.  1908,  §  6176.  with  the  complaint  to  be  found  in  the 

'Miller   v.    State,   63   Ind.   219.      In  record;   nor   does   it  appear  that  the 

this  case  it  is  said :   "An  assignment  bond  was  ever  made  an  exhibit.    This 

of    errors    is    made     in    this     court,  defect   in    the   complaint   may   be    an 

amongst  others,  that  the  court  erred  oversight,  and  probably  is,  but  it  com- 

in    overruling    the    demurrer    to    the  pels  us  to  reverse  the  judgment." 

complaint ;   and  this  error,  we  think,  *  Makepeace    v.     Bronnenberg,     146 

is  well  taken.     There  is  no  copy  of  Ind.  243,  45  N.  E.  336. 
the  bond   alleged  to  have  been  filed 
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any  cause,  is  incapable  of  making  contracts  and  managing  his 
property.  When  this  fact  is  found  by  a  competent  court,  it  is  the 
duty  of  such  court  to  place  such  person  under  guardianship;  and 
when  such  person  is  restored  to  reason  and  is  capable  of  managing 
his  property  and  making  contracts,  then  the  disability  should  be 
removed,  and  the  party  restored  to  all  his  rights. "° 

When  the  inquisition  has  been  held  and  the  finding  is  against 
the  party,  and  he  is  placed  under  guardianship,  he  is  then  de- 
prived of  all  power  of  making  contracts,  and  all  contracts  made 
by  him  subsequent  to  such  finding  will  be  void.  The  action  of 
the  court  in  such  matter  is  notice  to  all  the  world.  In  such  case 
the  result  of  the  inquisition  is  conclusive  evidence  of  the  inca- 
pacity of  such  person,  and  others  dealing,  either  with  the  ward 
or  guardian,  must  take  notice  of  the  rights  of  the  ward  and  the 
powers  and  duties  of  the  guardian.^ 

The  law  is  well  settled  that  mental  incompetency  intentionally 
and  knowingly  to  perform  an  act,  though  produced  by  a  course  of 
intemperance,  exempts  a  person  from  legal  responsibility  for 
such  act,  be  it  a  contract  or  a  crime. '^ 

But  where  the  mental  incapacity  is  produced  by  voluntary  in- 
toxication, and  is  only  temporary  although  in  existence  at  the 
time  of  the  act,  such  mental  incapacity  cannot  be  taken  advantage 

'  Devin  v.  Scott,  34  Ind.  67.  sound  mind,  and  incapable  of  making 
°  Devin  v.  Scott,  34  Ind.  67.  In  contracts;  and  the  appointment  of  a 
this  case  the  court  says :  "The  next  guardian,  are  conclusive  evidence  that 
question  presented  is  as  to  the  effect  all  subsequent  contracts  are  void,  and 
of  an  inquisition  found  that  a  person  prima  facie  evidence  that  prior  con- 
is  an  habitual  drunkard  and  incapable  tracts  were  void."  In  Wadsworth  v. 
of  managing  his  property.  It  is  in-  Sherman,  14  Barb.  (N,  Y.)  169,  it 
sisted,  in  this  case,  that  it  does  not  is  said:  "An  inquisition  by  which  a 
deprive  a  person  who  is  placed  under  person  is  found  to  be  of  unsound 
guardianship,  of  the  power  of  making  mind  and  incapable  of  conducting  his 
contracts,  for  the  reason  that  the  stat-  own  affairs,  in  consequence  of  habit- 
ute  does  not,  in  express  terms,  de-  ual  drunkenness,  is  conclusive  evi- 
clare  such  contracts  void.  It  is  not  dence  of  the  incapacity  of  such  per- 
necessary  that  the  statute  should  de-  son." 

clare  contracts  made  by  a  person  of  ^  Gates    v.    Meredith,    7    Ind.    440; 

unsound    mind    void.      The    judicial  Bailey  v.   State,  26  Ind.  422;   Taylor 

finding  that   the   person   was   of   un-  Med.  Jur.  653. 
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of  by  the  person  so  incapacitated.     Such  incapacity  is  no  excuse 
for  the  act.^ 

The  statute  giving  one  under  legal  disability  when  a  cause  of 
action  accrues,  two  years  after  the  removal  of  such  disability  in 
wdiich  to  bring  his  action,  does  not  apply  to  drunkards  under 
guardianship.^ 

§  664.  When  he  may  be  discharged. — "If.  at  any  time  after 
one  year  from  the  appointment  of  such  guardian,  such  person 
shall  make  application  to  such  court  to  have  his  property  restored 
to  him  and  such  guardian  discharged,  and  shall  show  to  the  court, 
by  satisfactory  evidence,  that  he  has  reformed,  and  has  volun- 
tarily refrained  from  the  use  of  intoxicating  liquors  for  at  least 
one  year  preceding  such  application,  such  court  shall  order  his 
property  restored  to  him  and  such  guardian  discharged,  upon 
making  proper  settlement  with  the  court."^° 

Such  restoration  may  be  made  upon  the  application  of  the  per- 
son under  such  disability.  To  this  extent  the  law  differs  from 
that  in  regard  to  applications  on  behalf  of  persons  of  unsound 
mind.  The  question  of  their  restoration  to  reason  and  release 
from  guardianship  cannot  be  tried  upon  the  personal  application 
of  such  person  of  unsound  mind. 

Where  a  guardian  has  been  discharged  it  will  be  presumed  that 
the  order  of  discharge  was  the  result  of  a  finding  by  the  court  in 
accordance  with  this  section  of  the  statute  that  the  ward  had  re- 
formed by  abstaining  from  the  use  of  intoxicating  liquors  for 
the  specified  time." 

§  665.  Guardians  for  spendthrifts,  aged,  infirm,  etc. — It  is 
provided  by  statute  tliat  whenever  any  person  shall  file  his  com- 
plaint in  the  court  having  probate  jurisdiction  in  any  county,  to 
the  effect  that  any  inhabitant  of  such  county  is  incapable  of  man- 
aging his  estate  or  business  affairs  because  of  old  age,  infirmity, 
improvidence,  or  being  a  spendthrift,  such  court  shall  cause  not 

'Fisher  v.  State.  64  Ind.  435.  ^" Bums'  R.  S.  1908,  §  6177. 

"Makepeace    v.     Bronnenberg,     146        ''Makepeace    v.    Bronnenberg,    146 
Ind.  243,  45  N.  E.  336.  Ind.  243,  45  N.  E.  336. 
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less  than  ten  days"  notice  of  the  fihng  of  such  complaint  to  be 
given  such  person  by  a  summons  issued  by  the  clerk  to  the  sheriff 
of  said  county.  In  all  cases  where  the  party  is  not  represented 
by  counsel,  and  no  appearance  of  counsel  has  been  entered  in  the 
appearance  docket  of  such  court  at  the  expiration  of  the  time 
fixed  in  the  summons  for  the  return  of  such  serv^ice,  it  shall  be  the 
duty  of  the  clerk  of  said  court  to  deny  the  facts  set  forth  in 
such  complaint  as  to  such  disability,  which  issue  shall  be  tried 
as  issues  in  civil  actions  generally,  and  it  shall  be  the  duty  of  the 
prosecuting  attorney  of  said  county  to  appear  for  such  person 
and  to  resist  such  complaint,  and  by  all  proper  means  to  defend 
and  protect  the  interests  of  such  person. 

If  upon  trial,  such  person  shall  be  found  to  be  incapable  of 
managing  his  estate  or  business  affairs  for  any  reason  provided 
in  this  act,  such  court  shall  appoint  a  guardian  for  such  person 
and  his  estate,  who  shall  give  bond  and  be  in  all  things  under  like 
restrictions  and  act  in  the  same  manner  and  with  the  same  powers 
and  duties  as  in  the  case  of  guardians  for  minors ;  and  the  costs 
of  such  proceedings,  including  a  fee  to  be  fixed  by  the  court  for 
the  county  prosecutor  in  case  he  appears  for  and  defends  such 
person,  shall  be  paid  out  of  such  person's  estate. 

If  at  any  time  after  the  appointment  of  such  guardian,  such 
person  shall  make  application  to  such  court  to  have  his  estate 
and  business  aft'airs  restored  to  him,  and  such  guardian  dis- 
charged, and  shall  show  the  court  by  satisfactory^  evidence  that 
the  disability  of  such  person  no  longer  exists,  and  that  such  per- 
son is  capable  of  managing  his  own  estate  and  business,  such  court 
shall  order  such  estate  and  business  restored  to  him  and  such 
guardian  discharged  upon  making  proper  settlement  with  the 
court. 

The  same  duties  are  required  of,  and  the  same  powers  granted, 
to  guardians  of  any  person  appointed  under  this  act  as  are  re- 
quired of  and  granted  to  guardians  of  minors  and  the  insane,  so 
far  as  the  same  may  be  applicable. ^^ 

^Acts  1911,  p.  533. 
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§  666.  Generally. — In  the  preceding  portion  of  this  work  it 
has  been  shown  how  the  personal  estate  of  a  decedent  is,  accord- 
ing to  some  legal  method,  divided  and  apportioned  among  his 
creditors,  heirs  and  distributees.  The  object  of  this  fourth  title 
is  to  show  the  course  of  descent  and  the  final  distribution  of  the 
real  estate  of  a  decedent  dying  intestate. 

When  one  dies  intestate  his  personal  estate  passes  to  his  ad- 
ministrator for  settlement  and  distribution,  while  the  title  to  his 
real  estate  vests  at  once  in  his  heirs.  As  we  have  shown,  the  ad- 
ministrator takes  no  title  nor  control  of  his  decedent's  real  estate, 
save  only  when  it  is  found  necessary  to  sell  the  same  to  pay  such 
decedent's  debts.  To  discover  who  are  the  rightful  heirs,  and  to 
provide  how  and  in  what  proportions  the  inheritance  shall  pass, 
is  the  purpose  of  all  statutes  and  canons  of  descent. 

For  ages  landed  property  was  peculiarly  the  pet  of  the  English 
law,  and  its  alienation,  and  course  of  descent  so  guarded  and 
regulated  as  to  prevent,  as  far  as  possible,  a  division  and  disper- 
sion of  a  decedent's  real  estate.^ 

The  contrary  rule  has  prevailed  in  the  United  States,  and  the 
English  system  in  all  its  strictness  has  never  obtained  a  foothold 
in  this  country.  The  Indiana  statutes  of  descent,  as  well  as  those 
of  most  of  the  other  states  are  modeled,  not  after  the  common- 
law  canons  of  descent,  but  rather  on  the  English  statutes  for  the 
distribution  of  personal  property,  and  these  statutes  were  taken 
from  the  rules  of  the  civil  law.^ 

^In    one    case    it   is    said,    speaking  this  manner  a  landed  aristocracy  was 

of   the    canons    of    the    English    law :  builded  up.    Rank  and  wealth  became 

"These   canons    of    descent    had    two  a  bulwark  of  the  throne  and  the  king 

leading  purposes  in  view,  the  first,  to  and    aristocracy    gave    to    each    other 

preserve  the  inheritance  in  the  blood  mutual   support."     Rountree   v.    Pur- 

of  that  family  by  whom  it  was  orig-  sell,  11  Ind.  App.  522,  39  N.  E.  747. 

inally  acquired ;   the   second,    to   pre-  '  Blackborough  v.  Davis,  1  P.  Wms. 

serve  the  inheritance  entire  by  keep-  41;    Lloyd   v.    Tench,    2    Vesey   213; 

ing   for   the   time   being    in    a    single  Rountree  v.  Pursell,  11  Ind.  App.  522, 

representative  of  that  family  by  which  39  N.  E.  747.     In  this  last  case  the 

it  was  acquired.     These  rules  tended  court  says:    "The  English  statutes  of 

to    prevent    the    diffusion    of    landed  distribution  were  molded  largely  upon 

property  and  to  promote  its  accumu-  the  Roman  law  of  succession.     These 

lation  in  the  hands   of  the   few.     In  statutes  governing  the  distribution  of 
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Title  to  real  estate  is  acquired  either  by  descent  or  by  purchase. 
Descent  has  been  defined  to  be  a  hereditary  succession  to  an 
interest  in  realty,  an  ownership  by  inheritance  or  by  act  of  law 
instead  of  by  purchase.^ 

There  is  no  distinction  made  in  this  state  between  heirs  at  law 
and  next  of  kin.* 

The  great  object  of  the  English  statute  of  distributions  was 
equality.  In  this  respect  its  provisions  were  in  striking  contrast 
with  the  common-law  canons  of  descent.  These  fundamental 
rules  providing  for  primogeniture,  the  preference  of  males  over 
females,  the  blood  of  the  first  purchaser,  that  property  never 
ascends,  the  exclusion  of  the  half  blood,  are  all  violated  by  this 
statute.^ 

In  one  case  it  was  said  of  this  statute :  'Tt  does  not  break 
into  any  settlement  made  by  the  father ;  it  only  meddles  with 
what  was  left  undisposed  of  by  him,  and  that  only  makes  such  a 
will  for  the  intestate  as  a  father,  free  from  the  partiality  of  afifec- 
tions,  should  himself  make.'"^ 

While  it  is  true  that  the  descent  and  distribution  of  property 
in  this  state  is  governed  entirely  by  statute,  it  is  also  true  that 
in  the  construction  of  such  statutes  and  in  determining  the  mean- 
ing of  the  words  and  terms  employed,  heed  is  given  to  the  mean- 
ing attached  to  such  words  and  terms  by  the  common  law.  When 
words  of  a  definite  signification  under  the  common  law  are  used 
in  such  statutes,  and  there  is  nothing  to  show  that  they  are  used 
in  a  different  sense,  they  are  deemed  to  be  employed  in  their 
known  and  defined  common-law  meaning.' 

personal  property  were  taken  for  the  ^  Davis  v.  Rowe,  6  Rand.  (V^a.)  355. 

basis  of  the  laws  of  descent,  as  well  '  Edwards  v.   Freeman,  2   P.  Wms. 

as  distribution,  by  the  various  states  435. 

after  the  separation  from  the  mother  ^  Truelove  v.  Truelove,  172  Ind.  441, 

country.      Whilst   some    of   the   prin-  86  N.  E.  1018,  88  N.  E.  516,  139  Am. 

ciples   of  the   canons   of   descent   are  St.  404;  Holt  v.  Agnew,  67  Ala.  360; 

found  in  our  statutes,  the  pervading  Allen's  Appeal,  99  Pa.  St.  196,  44  Am. 

spirit  is  derived  from  the  statutes  of  Rep.  lOln;  Apple  v.  Apple,  38  Tenn. 

distribution."  348;   Black  Interp.   Laws  232;   Lewis 

'  Anderson  Law  Diet.  Sutherland  Stat.  Const.,  §  455 ;  Jack- 

'Dickason    Coal    Co.    v.    Liddil,    --  son  v.  Hocke,  171  Ind.  371,  84  N.  E. 

Ind.  App.  — ,  94  N.  E.  411.  830. 
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§  667.  Inheritance. — An  inheritance  is  an  estate  which  de- 
scends, or  may  descend,  to  the  heir  upon  the  death  of  the  ancestor. 
In  its  more  popular  acceptation  the  term  includes  all  the  methods 
by  which  one  entitled  takes  property  from  another  at  death, 
except  by  devise,  whether  by  right  of  descent  or  by  succession; 
an  estate  cast  upon  the  heir  by  operation  of  law,  who  as  his  repre- 
sentative, succeeds  to  all  the  rights  of  the  decedent.  Inheritances 
are  either  absolute  or  limited.* 

In  its  strict  legal  signification  the  term  inheritance,  is  usually 
taken  as  synonymous  with  the  word  descent,  to  denote  the  fact 
of  receiving  an  estate  as  an  heir.  When  used  in  this  sense  it 
refers  only  to  the  devolution  of  real  property.  But  ordinarily  it 
includes  the  devolution  of  both  real  and  personal  property,  and 
in  this  sense  it  includes  both  descent  and  distribution  and  be- 
comes coextensive  with  the  word  succession. 

Inheritance  takes  place  immediately  upon  the  death  of  the 
ancestor,  and  whether  the  heir  sun-ive  the  ancestor  for  a  long  or 
for  short  time  makes  no  difference.  If  he  sun'ive  at  all,  only  for 
an  instant,  there  is  a  complete  vesting  in  him  of  the  inheritance.^ 
Where  the  ancestor  and  heir  both  perish  in  a  common  disaster 
there  is  no  presumption  of  survivorship,  and  in  the  absence  of  evi- 
dence that  one  was  seen  alive  after  the  death  of  the  other,  their 
estates  will  descend  as  though  their  deaths  were  simultaneous.^'' 

But  it  has  been  held  that  "when  the  calamity,  though  common 

*x\nderson  Law  Diet.;  In  re  Estate  commodity  and  a  common  subject  of 

Donahue,   36  Cal.   329.     In  re   Fort's  bargain    and    sale.      Titles    pass    fre- 

Estate,  14  Wash.  10,  14,  44  Pac.  104,  quentl}-    and    owners    are    continually 

in    construing    the    meaning    of    "in-  changing."     So  "descent"  was  held  to 

heritance"  as  used  in  a  statute :    "The  include  personalty  in  Hudnall  v.  Ham, 

old-time  refined  or  sentimental  reason  172  111.  76,  49  N.  E.  985. 

for  the  distinction  drawn  between  the  '  Hankins   v.   Kimball,   57   Ind.   42 ; 

descent  of  lands  and  the  descent  of  Farmer  v.  Ray,  42  Ala.   125,  94  Am. 

personal   property   does   not  exist    in  Dec.    633;    Williams    v.    Whittle,    50 

this    countrj-.     When   the    rule    orig-  Ga.  523;  Overturf  v.  Dugan,  29  Ohio 

inated,    real    estate    did    not    change  St.  230;   Root  v.   McFerrin,  Zl  Miss. 

hands  as  frequently  as  it  does  at  the  17,  11  Am.  Dec.  49. 

present  day  with  us,  but  was  usually  '"  Newell   v.   Nichols,   75   N.   Y.   78, 

kept  in  the  same  family  on  the  male  31  Am.  Rep.  424;  Russell  v.  Hallett, 

side    from    generation    to    generation.  23  Kan.  276;  Coye  v.  Leach,  49  Mass. 

Here  land  is  looked  upon  more  as  a  371,  41  Am.  Dec.  518n. 
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to  all,  consists  of  a  series  of  successive  events  separated  from 
each  other  in  point  of  time  and  character,  and  each  likely  to  pro- 
duce death  upon  the  several  victims  according  to  the  degree  of 
exposure  to  it,  in  such  case,  the  difference  of  age,  sex  and  physical 
condition  becomes  a  matter  of  evidence  and  may  be  considered."^^ 

The  rights  of  heirs  in  an  inheritance  are  to  be  determined  by 
the  statutes  of  descents  in  force  at  the  time  of  the  death  of  the 
ancestor/-  And  one  claiming  the  estate  of  a  deceased  person  or 
any  interest  therein  must,  in  order  to  establish  his  claim,  show 
some  authority  therefor  in  the  statute.^^ 

The  entire  scheme  of  descents  in  this  state  is  regulated  by  stat- 
ute. Neither  the  common-law  nor  the  civil-law  canons  of  descent 
as  such  were  ever  in  force  in  this  state. ^* 

§  668.  As  to  law  of  the  place. — The  law  in  force  at  the 
death  of  the  intestate  governs  and  regulates  the  descent  of  his 
estate.^^  The  descent  of  land  is  also  governed,  exclusively  by 
the  law  of  the  place  where  the  land  is  situated,  or  as  technically 
expressed  by  the  lex  rei  sitae,  unless  some  canon  of  descent  makes 
the  right  of  inheritance  to  depend  upon  the  personal  status  of  the 
heir,  then  only  is  such  descent  governed  by  the  law  of  the  domi- 
cile; and  such  personal  status  is  determined  by  the  law  of  the 
domicile, ^^  while  on  the  contrary  the  succession  to  personal 
property  is  governed  by  the  lex  domicilii  and  not  by  the  lex  rei 
sitae." 

"It  is  to  be  borne  in  mind,  that  the  distribution  of  personal 
property  of  an  intestate  must  be  according  to  the  law  of  the 
country  or  state  of  which  he  was  a  domiciled  inhabitant  at  the 
time  of  his  death,  without  regard  to  the  place  of  either  the  birth 
or  death,  or  the  situation  of  the  property  at  the  time :  but  that 

"Smith  V.  Croom,  7  Fla.  81.  "  Morin  v.   Holliday,  39  Ind.   App. 

"  Griffis    V.    First    Nat.    Bank,    168  201,  11  N.  E.  861. 

Ind.  546,  81  N.  E.  490.  "Brown   v.    Critchell,    110   Ind.   31, 

"Truelove    v.    Truelove,    172    Ind.  7  N.  E.  888,   11   N.  E.  486;   Coldron 

441,  86  N.  E.  1018.  88  N.  E.  516,  139  v.  Rhode,  7  Ind.  151. 

Am.    St.   404,   27   L.    R.    A.    (N.    S.)  ''Harvey  v.  Ball,  32  Ind.  98. 

220n.  "Theiband    v.    Sebastian,    10    Ind. 

454;  Warren  v.  Hofer,  13  Ind.  167. 
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real  estate  descends  according  to  the  law  of  the  place  where  it  is 
situated.  Xor  can  the  descent  be  governed  by  a  statute  not  in 
force  on  the  day  of  the  intestate's  death."^® 

The  lex  rei  sitse  applies  not  only  to  the  descent  and  disposition 
of  real  estate,  but  to  all  contracts  and  instruments  affecting  the 
title  thereto,  together  with  all  immovable  property.  The  principle 
is  unquestioned  that  the  title  to  and  the  disposition  of  real  prop- 
erty must  be  subject  exclusively  to  the  law  of  the  country  where 
it  is  situated.^®  The  state  in  which  any  real  estate  is  situated  can- 
not suffer  its  own  laws  to  be  changed  by  the  laws  of  foreign 
states,  or  by  the  disposition  or  will  of  citizens  of  other  states, 
without  great  confusion  and  prejudice  to  its  own  interests,  and 
for  this  reason  the  law  of  the  place  where  real  property  is  situated 
governs  exclusively  as  to  the  tenure,  the  title,  and  the  descent  of 
such  property. -° 

In  determining  whether  covenants  run  with  the  land  reference 
must  be  had  to  the  lex  rei  sitse.^^ 

Personal  property  has  no  visible  locality,  but  is  subject  to  the 
law  that  governs  the  person  of  the  owner.  Such  owner,  in  any 
countr}-,  may  dispose  of  his  personal  property  in  another ;  and 
when  he  dies  it  is  not  the  law  of  the  countn,-  in  which  the  prop- 
erty is,  but  the  law  of  the  country  of  which  he  is  subject  that  will 
regulate  the  disposition  of  such  property.^^ 

"  Woerner  Am.  Law  Admin.,  §  64.  as    made,   and   has   nothing   whatever 

"  Darby  v.   Mayer,    10  Wheat.    (U.  to    do   with   the   transmission   of  the 

S.)  465,  6  L.  ed.  367;  Kerr  v.  Moon,  title  to  the  land.     As  a  general  rule, 

9  Wheat.    (U.  S.)   565,  6  L.  ed.  161;  lex    loci    contractus    determines    the 

Lucas  V.  Tucker,  17  Ind.  41 ;  Bethell  construction   and   effect   of   contracts. 

V.  Bethell,  54  Ind.  428,  23  Am.  Rep.  And  w^e  think  that  where  a  deed  is 

650;     United     States     v.     Crosby,     7  made,    as    above   stated,   the   question 

Cranch    (U.    S.)    115,    3    L.   ed.   287;  whether  it  contains   such  a  covenant 

Clark  V.  Graham,  6  Wheat.    (U.   S.)  is  to  be  determined  by  the  law  of  the 

577,  5  L.  ed.  334.  place   where    it   is   made."      Craig   v. 

^"Tiedeman  Real  Prop.  664.  Donovan,    63    Ind.    513;    McClure    v. 

^  Fisher    v.    Parry,    68    Ind.    465 ;  McClure,  65  Ind.  482. 

Bethell    v.    Bethell,    54    Ind.    428,    23  "Shelby    v.    Guy,    11    Wheat.     (U. 

Am.  Rep.  650.     In  this  last  case  the  S.)     361,    6    L.    ed.    45;    Warren    v. 

court    says :     "A    covenant    of    seizin  Hofer,    13    Ind.    167.      The    personal 

not  running  with  the  land  is  purely  estate  of  a  decedent  descends  accord- 

a  personal  covenant,  broken  as   soon  ing  to  the  law  of  his  domicile.     Mc- 
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In  construing  the  lex  rei  sitae  in  its  application  to  devises  the 
court  in  the  case  of  Lucas  v.  Tucker,  17  Ind.  41,  deduce  the  fol- 
lowing propositions  from  the  decided  cases:  i.  That  the  laws 
of  the  state  in  which  lands  are  situated  must  control  in  acquiring 
and  transferring  the  title  thereto.  2.  That  to  transfer  title  to 
lands  by  devise,  the  will  must,  in  its  execution,  proof,  etc.,  con- 
form to  the  law  of  the  place  where  the  land  is  situate,  unless  a 
different  mode  is  recognized  by  the  local  law.  3.  That  an  ex- 
ecutor derives  his  power  to  act  as  such  in  reference  to  the  trans- 
fer of  immovable  property  from  a  compliance  with  the  law  of  the 
place  where  he  attempts  to  operate  under  the  will  and  not  from 
the  will  alone. 

§  669.  Equality  of  descent. — The  statutes  of  descent  give 
no  preference  to  the  heirs  in  the  descent  and  distribution  of  the 
ancestor's  estate.  Equality  is  the  aim  of  the  law.  All  being  in 
the  same  degree  are  entitled  to  share  equally  in  the  estate;  and 
the  general  principle  which  peiwades  the  statute  is  that  the  descent 
of  real  property  and  the  distribution  of  personal  property  are 
governed  by  the  same  rules.  This  distinction,  however,  is  made, 
that  the  title  to  real  estate  is  cast  at  once  upon  the  heir  immedi- 
ately on  the  death  of  the  ancestor,  while  the  goods,  chattels, 
and  mere  choses  in  action,  embracing  all  that  kind  of  property 
which  an  individual  may  be  said  to  own  in  the  full  and  absolute 
sense  of  ownership,  and  included  in  the  general  term  of  personal 
property,  do  not  descend,  but  go  directly  to  the  administrator 
or  executor,  and  through  him  to  the  next  of  kin  or  heirs  at  law.'' 

§  670.  Shifting  descents. — When  the  descent  has  once  been 
cast, the  inheritance  does  not  shift.     The  old  rule  of  shifting  in- 

Clerry  v  Matson,  2  Ind.  79.  A  policy  ration  of  the  American  colonies  from 
of  insurance,  being  a  chose  in  action,  the  mother  country  another  system 
is  governed  in  its  descent  by  the  was  introduced.  It  was  equality  be- 
above  rule.  Hutson  v.  Merrifield,  51  fore  the  law.  Primogeniture  was 
Ind.  24,  19  Am.  Rep.  722.  abolished.  The  elder  son  was  no  bet- 
"  Clark  v.  Sprague,  5  Blackf.  (Ind.)  than  his  brothers,  and  males  no  bet- 
412;  Bingham  on  Descents  6.  In  Roun-  ter  than  females.  It  is  this  principle 
tree  v.  Pursell,  11  Ind.  App.  522,  39  of  equality  that  lies  at  the  foundation 
N.  E.  747,  it  is  said :   "After  the  sepa-  of  our  civil  institution." 
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heritance  never  prevailed  in  Indiana.  In  considering  this  matter 
the  court  in  the  case  of  Cox  v.  Matthews,  17  Ind.  367,  says: 
"This  principle  may  have  been  acted  upon  in  some  of  the  states 
of  the  Union,  as  a  part  of  the  common  law,  but  we  are  of  opinion 
that  in  this  state,  the  doctrine  of  shifting  descents  never  prevailed. 
Here,  undoubtedly,  a  child  in  ventre  sa  mere  is  considered  as  in 
esse,  for  the  purpose  of  inheriting;  but  when  the  descent  is  cast, 
and  the  estate  vested  in  him  who  is  heir  at  the  death  of  the  an- 
cestor, the  estate  cannot  be  divested  by  the  subsequent  birth  of 
nearer  heirs.  The  feudal  policy  of  tying  up  estates  in  the  hands 
of  a  landed  aristocracy  *  *  *  is  contrary  to  the  spirit  of  our 
laws,  and  the  genius  of  our  institutions.  It  has  been  the  policy  in 
this  state,  and  in  this  countr}^  generally,  not  only  to  let  estates 
descend  to  heirs  equally,  *  *  *  but  also  to  make  titles  secure 
and  safe  to  those  who  may  purchase  from  heirs  upon  whom  the 
descent  may  be  cast.  *  *  *  jf  titles  thus  acquired  could  be 
defeated  by  the  birth  of  nearer  heirs,  perhaps  years  afterward, 
great  injustice  might,  in  many  cases,  be  done,  and  utter  confusion 
and  uncertainty  would  prevail  in  reference  to  titles  thus  acquired. 
We  are  of  the  opinion  that  the  doctrine  of  shifting  descents  does 
not  prevail  under  our  laws.""* 

§  671.  Who  are  ancestors. — An  ancestor  is  one  from  whom 
an  estate  is  inheritable.  The  term  merely  means  the  person  from 
whom  the  estate  passes,  and  not  as  popularly  understood,  a 
progenitor.-^  The  dictionaries  usually  define  it  to  be  one  from 
whom  a  person  descends,  but  in  law  it  is  defined  to  be  the  last 
person  seized  of  an  estate  of  inheritance,  and  from  whom  such 
estate  is  transmitted  to  the  heirs.-*^  In  this  state  the  term  em- 
braces all  persons  from  whom  a  title  by  descent  could  be  derived, 
thus  using  it  in  a  sense  almost  synonymous  with  the  word  kin- 
dred." 

""  May    V.    Fletcher,    40    Ind.    575 ;        "^  Gardner  v.  Collins,  2  Pet.  (U.  S.) 

Cloud  V.  Bruce,  61  Ind.  171.  58,  7  L.  ed.  347;  Burrill  Law  Diet. 

''  Prickett    v.    Parker,    3    Ohio    St.        "'  Greenlee  v.  Davis,  19  Ind.  60.   An 

394;   Bailey  v.   Bailey,  25   Alich.    185;  ancestor    primarily    means    one    who 

3  Wash.  Real  Prop.,  §  39.  goes  before,  a  progenitor.     But  in  the 
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The  doctrine  of  tracing  back  title  to  a  remote  ancestor  does 
not  prevail  in  Indiana.  In  determining  from  whom  an  estate 
comes  the  title  is  only  traced  back  to  the  person  last  seized.  It 
is  held  that  it  is  the  immediate  and  not  the  remote  ancestor 
from  whom  the  descent  comes ;  and  the  descent  must  be  not  only- 
immediate  but  direct."^  In  looking  for  an  ancestor  the  law  does 
not  go  searching  through  the  mists  of  the  past  for  the  first  pur- 
chaser, unless  the  estate  be  an  ancestral  one,  and  then  it  stops  at 
the  last  purchaser  in  the  ancestral  line.  In  such  case,  as  is  said  by 
Chancellor  Kent,  '*its  general  object  is  to  continue  the  estate  in 
the  family  of  the  intestate;  and  in  effecting  it,  to  pay  due  regard 
to  the  claims  of  the  successive  branches  of  that  family,  and  prin- 


law  relating  to  the  devolution  of 
property  rights,  descend  may  mean 
ascend,  and  a  son  may  be  the  an- 
cestor of  his  father.  Rountree  v. 
Pursell,  11  Ind.  App.  522,  39  N.  E. 
747. 

^*  Murphy  V.  Henry,  35  Ind.  442; 
Smith  V.  Smith,  23  Ind.  202;  Barnes 
V.  Loyd,  37  Ind.  523.  A  died  testate, 
leaving  his  widow  as  his  sole  heir  at 
law,  to  whom  he  devised,  in  fee-sim- 
ple absolute,  his  entire  estate.  A's 
widow  continued  such  to  her  death, 
leaving  no  child  or  father  or  mother 
surviving,  but  leaving  her  next  to 
kin,  viz. :  B,  who  was  related  by 
blood  to  A,  through  his  father,  being 
a  niece  of  the  widow  by  her  deceased 
sister;  D,  a  half-brother  of  the 
widow,  being  a  child  of  her  mother 
by  a  former  marriage;  E,  et  al.,  the 
children  and  grandchildren  of  a  half- 
sister,  deceased,  of  the  widow,  being 
a  child  of  her  father  by  a  former  mar- 
riage. The  widow  died  intestate,  the 
owner  of  several  parcels  of  land,  of 
which  parcels  1,  3  and  9  are  in  dis- 
pute as  to  who  has  the  right  to  take 
by  descent.  Parcel  No.  1  was  con- 
veyed to  the  widow  by  her  husband, 
through   a   third   person,    the    consid- 


eration being  love  and  afifection ;  par- 
cel No.  3  was  acquired  by  a  convey- 
ance in  fee-simple,  in  satisfaction  of 
a  mortgage  which  passed  to  the 
widow  as  a  part  of  her  husband's 
estate;  parcel  No.  9  was  obtained  by 
foreclosure  of  a  mortgage  which 
passed  to  the  widow  as  a  part  of  her 
husband's  estate,  and  on  no  other 
consideration.  Held,  that  the  hus- 
band was,  by  the  law  of  descent,  the 
ancestor  of  his  widow,  and  that,  upon 
her  death,  such  property  as  came  to 
her  by  gift,  devise  or  descent  from 
her  husband,  shall  descend  to  those 
only  who  are  of  the  blood  of  the  an- 
cestor, if  any,  and,  if  none,  then  to 
the  other  kindred  of  the  half-blood. 
Held,  also,  that  parcel  No.  1  came  to 
the  widow  by  gift  from  her  husband, 
and  was  descendible  to  B  and  C 
alone,  in  equal  proportions;  but  that 
parcels  Nos.  3  and  9  were  acquired 
by  purchase,  and  descendible  gener- 
ally, the  gift  by  will  of  all  the  inter- 
est which  the  testator  had  as  mort- 
gagee of  the  real  estate,  being  a  be- 
quest of  personal  property  only, 
passed  no  title  to  the  land.  Cornett 
V.  Hough,  136  Ind.  387,  35  N.  E.  699. 
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cipallv  to  the  loud  and  paramount  claim  of  proximity  of  blood 
to  the  intestate." 

By  the  common  law,  in  order  to  transmit  lands  to  his  heir,  it 
was  necessary  for  the  ancestor  from  whom  the  descent  was  cast 
to  have  had  actual  possession  of  the  land  constituting  the  inheri- 
tance. Such  actual  seizin  made  a  person  the  stirp  or  stock  from 
which  future  inheritance  by  right  of  blood  was  derived.^*^  But 
by  the  prevailing  American  rule,  the  real  and  personal  property 
of  one  dying  intestate  passes  by  descent  to  his  heirs  without  any 
reference  or  regard  to  the  actual  seizin  of  the  ancestor,  thus  prac- 
tically abolishing  the  old  maxim  of  the  common  law,  "seisina 
facit  stipitum."^° 

In  this  state  ancestor  is  not  the  correlative  of  heir,  but  it  em- 
braces all  from  whom  a  title  by  descent  could  be  derived  under 
any  circumstances.  It  is  used  as  synonymous  with  kindred.  A 
father  or  mother  in  law  is  not  an  ancestor.^^ 

The  term  ancestor  as  used  in  the  statutes  of  descent,  means 
the  person  from  whom  the  estate  is  inherited,  and  in  determining 
from  whom  the  estate  came  the  rule  is  to  trace  the  title  back  to 
the  person  last  seized.^" 

§  672.  Who  are  descendants. — The  word  descent  denotes 
the  vesting  of  an  estate  by  operation  of  law  in  the  heirs  imme- 

^2  Black  Comm.  209;  Green  v.  Li-  legal  sense  an  ancestor.    This  appears 

ter,  8  Cranch    (U.  S.)    229,  3  L.  ed.  from  the  definition  of  the  term  "de- 

545.  scent"    in   authorities.     "It    signifieth, 

^"Thompson    v.    Sandford,    13    Ga.  when  lands  do  by  right  of  blood  fall 

238;  4  Kent  Comm.  442.  unto  any  after  the  death  of  his  an- 

^  Greenlee    v.    Davis,    19    Ind.    60 ;  cestors    or    a    descent    is    a    means 

Barnes    v.    Loyd,    37    Ind.   523.      The  whereby    one    doth    derive    him    title 

statute    refers    to    the    ancestor    from  to  certain  lands,  as  heir  to  some  of 

whom  the  estate  came  for  the  purpose  his  ancestors."    *    *     *    "This  is  the 

of    limiting    the    inheritance    to    the  noblest  and  worthiest  means  whereby 

blood  of  that  ancestor.     To  be  of  the  lands    are   derived    from   one   to    an- 

blood  of  any  person,  "is  either  to  be  other,    because    it    is    wrought    and 

immediately  descended  from  him,   or  vested  by  the  act  of  law,  and  right  of 

to  be  descended  from  the  same  couple  blood,  unto  the  worthiest  and  next  of 

of     common     ancestors."       2     Black,  blood   and  kindred  of  the   ancestor." 

Comm.  220,   note  9.     Any  one   from  Co.  Lit.  13b;  2  Thomas'  Coke  156. 

whom  an  estate  is  derived  by  act  of  '"Gray  v.  Swerer,  —  Ind.  App.  — , 

law  and  right  of  blood  is  in  a  proper  94  N.  E.  725. 
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diately  on  the  death  of  the  ancestor. ^^  In  a  legal  sense,  to  descend 
is  to  pass  from  one  person  to  another  by  operation  of  law.^* 
Strictly  and  literally,  to  pass  from  the  ancestor  to  the  heir  in  the 
descending  line;  to  pass  downward.  But  the  term  is,  however, 
also  used  to  denote  the  transmission  of  an  inheritance  in  the 
ascending  line.^^ 

A  person  is  said  to  be  the  descendant  of  another  when  he  is 
descended  from  the  body  of  such  other  person;  and  however 
remote  such  descent  may  be,  such  person  is  a  descendant  of  the 
latter.  The  term  descendant  is  applied  to  those  who  have  issued 
from  an  individual,  and  includes  his  children,  grandchildren,  and 
their  children  to  the  remotest  degree,  and  this  forms  what  is 
called  the  direct  descending  line.  The  term  includes  every  person 
descended  from  the  stock  referred  to,  and  is  coextensive  with 
issue,  but  does  not  embrace  as  much  as  the  word  relations.^*'  The 
term  includes  only  lineal  heirs  in  the  direct  descending  or  ascend- 
ing line,'  and  does  not  apply  to  collateral  heirs."  In  this  sense 
a  widower  is  not  a  descendant  of  his  deceased  wife.^^ 

Property  acquired  by  descent  is  property  which  the  law,  at 
the  death  of  the  ancestor,  casts  upon  the  heir.  When  two  persons 
stand  in  such  relation  to  each  other  as  that,  upon  the  death  of  one, 
the  law  casts  his  estate  upon  the  other,  they  stand  in  the  legal  rela- 
tion of  ancestor  and  heir.^® 

"^  Dove  V.  Torr,  128  Mass.  38.  elude    collateral    kindred.      West    v. 

""Gardner  v.  Collins,  2  Pet.  (U.  S.)  West,  89   Ind.   529.     Real   estate  de- 
SB,  7  L.  ed.  347.  scends  to  a  great-grandfather  in  pref- 

^*  Rurrill  Law  Diet. ;  West  v.  West,  erence  to  a  great-aunt  or  unele  of  the 

89  Ind.  529.     The  word  deseent  ordi-  same  line.     Bruce  v.  Bissell,  119  Ind. 

narily  means  to  go  down.     But  as  to  525,  22  N.  E.  4,  12  Am.  St.  436. 

property    rights,    descend   may   some-  '"Jewell    v.    Jewell,    28    Cal.    232; 

times  mean  ascend.    Rountree  v.  Pur-  Crossly  v.  Clare,  Amb.  397. 

sell,  11  Ind.  App.  522,  39  N.  E.  747.  In  ="  Barstow  v.  Goodwin,  2  Brad.  (N. 

the  absence  of  heirs  in  the  descend-  Y.)  413. 

ing  line  the  inheritance  will  pass  to  '*West  v.  West,  89  Ind.  529. 

those    of    the    ascending    line    of    the  *  Prather  v.    Prather,   58  Ind.    141. 

blood    of    the    ancestor.      Johnson    v.  Where  lands  are  devised  to  a  person 

Lybrook,  16  Ind.  473.     The  word  de-  not  a  descendant  of  the  testator,  and 

scendant    in    the    statute    of    descents  the    devisee   dies  before   the   testator, 

means   an   heir   in   the   lineal   line   of  the  devise  will  lapse.     West  v.  West, 

descent,    and   the   term    docs   not    in-  89  Ind.  529. 
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In  Levy  v.  McCartee,  6  Pet.  (U.  S.)  102,  112,  8  L.  ed.  334, 
Judge  Story  says  :  "Descents  are,  as  is  well  known,  of  two  sorts ; 
lineal,  as  from  father  or  grandfather  to  son  or  grandson,  and  col- 
lateral as  from  brother  to  brother,  and  cousin  to  cousin,  etc.  They 
are  also  distinguished  into  mediate  and  immediate  descents.  But 
here  the  terms  are  susceptible  of  different  interpretations;  which 
circumstance  has  introduced  some  confusion  into  legal  discussions, 
since  different  judges  have  used  them  in  different  senses.  A  de- 
scent may  be  said  to  be  mediate  or  immediate,  in  regard  to  the 
mediate  or  immediate  descent  of  the  estate  or  right;  or 
it  may  be  said  to  be  mediate  or  immediate,  in  regard  to  the 
mediateness  or  immediateness  of  the  pedigree,  or  degrees  of  con- 
sanguinity. Thus,  a  descent  from  the  grandfather,  who  dies  in 
possession,  to  the  grandchild  (the  father  being  dead)  or  from  the 
uncle  to  the  nephew  (the  brother  being  dead),  is  in  the  former 
sense  in  law  an  immediate  descent,  although  the  one  is  collateral 
and  the  other  lineal.  *  *  *  On  the  other  hand,  with  reference 
to  the  line  of  pedigree  or  consanguinity,  a  descent  is  often  said  to 
be  immediate  when  the  ancestor  from  whom  the  party  derives  his 
blood  is  immediate,  and  without  any  intervening  link  or  degrees, 
and  mediate  when  the  kindred  is  derived  from  him  mediante 
altero,  another  ancestor  intervening  between  them.  Thus,  a 
descent  in  lineals  from  father  to  son  is,  in  this  sense,  immediate ; 
but  a  descent  from  grandfather  to  grandson  (the  father  being 
dead),  or  from  uncle  to  nephew  (the  brother  being  dead),  is 
deemed  mediate ;  the  father  and  brother  being  in  these  latter  cases 
medium  deferens,  as  it  is  called,  of  the  descent  or  consanguinity.'' 

§  673.  Next  of  kin. — The  kindred  of  a  person  naturally  di- 
vides itself  into  three  classes:  i.  Children  and  their  descend- 
ants. 2.  Father  and  mother  and  other  descendants.  3.  Collat- 
eral relations.  Next  of  kin  is  a  general  term  used  to  signify  the 
relations  of  a  party  who  has  died  intestate,  and  are  the  persons 
nearest  in  degree  of  blood  surviving  him.  As  a  rule,  no  one  is 
included  within  the  teiTn  who  does  not  come  within  the  statutes 
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of  distribution/^  In  construing  these  statutes,  the  courts  gen- 
erally apply  the  rules  of  the  civil  law  in  ascertaining  the  proxim- 
ity of  kindred,  and  in  computing  the  degrees  each  step  in  both  the 
ascending  and  descending  line  counts  as  one  degree.*^ 

From  this  it  will  be  seen  that  relatives  of  the  intestate  on  the 
father's  and  mother's  side  stand  on  an  equal  footing  as  next  of 
kin  of  the  deceased,  and  while  distant  from  the  intestate  by  an 
equal  number  of  degrees,  are  in  no  way  related  to  each  other, 
and  yet  would  have  equal  rights  in  the  distribution  of  his  estate.*^ 

Next  of  kin  means  those  who  stand  in  the  eyes  of  the  law  in 
nearest  relationship  to  the  deceased,  and  who  are  living.  The 
term  is  never  construed,  so  as  to  include  representatives  of  next 
of  kin.  The  taking  by  next  of  kin  is  per  capita,  and  not  by  rep- 
resentation.*^ 


"Orr  V.  White,  106  Ind.  341,  6  N. 
E.  909.  The  property  of  a  deceased 
person  descends,  or  is  otherwise  dis- 
posed of,  according  to  the  law  in 
force  at  the  time  of  his  death,  ex- 
cept in  so  far  as  he  may  have  made  a 
different  provision  by  his  will.  Brown 
V.  Critchell,  110  Ind.  31,  7  N.  E.  888, 
11  N.  E.  486.  A  devised  half  of  his 
real  estate,  in  fee,  to  his  widow  in 
lieu  of  her  interest  in  his  real  estate, 
and  the  remaining  one-half  to  his  son 
James,  in  fee ;  and  after  the  death  of 
A,  and  after  the  death  of  James  sub- 
sequent to  his  father,  A's  widow, 
having  been  married  to  B,  brought 
suit  for  partition,  and,  subsequently 
to  judgment  in  partition,  died,  leav- 
ing B  and  two,  the  only,  children  of 
James  surviving  her.  Held,  that  the 
land,  having  been  obtained  by  pur- 
chase, did  not  come  within  the  pro- 
visions of  §  3015,  and  that  B  held  an 
interest  therein  as  surviving  husband. 
Allen  V.  Bland,  134  Ind.  78,  33  N.  E. 
774. 

"  Bouvier,  Law  Diet.  Degrees  of 
kindred    are    computed    in    this    state 


according  to  the  rules  of  the  civil 
law,  and  the  statute  of  descents  covers 
every  conceivable  state  of  circum- 
stances that  can  surround  the  descent 
of  property.  The  real  estate  of  an 
intestate  descends  to  a  great-grand- 
mother, as  being  "the  next  of  kin  in 
equal  degree  of  consanguinity,"  in 
preference  to  a  great-aunt  or  uncle 
of  the  same  maternal  or  paternal  line. 
Bruce  v.  Bissell,  119  Ind.  525,  22  N. 
E.  4,  12  Am.  St.  436. 

*^  Anderson  v.  Potter,  5  Cal.  63. 
The  nephews  and  nieces  of  an  intes- 
tate, being  next  of  kin,  inherit  directly 
from  him,  and  not  through  their  par- 
ents, and,  all  standing  in  the  same 
degree  of  relationship,  take  in  equal 
portions.  Baker  v.  Bourne,  127  Ind. 
466,  26  N.  E.  1078. 

"  In  Clayton  v.  Drake,  17  Ohio  St. 
367,  it  is  said :  "We  know  of  no  case 
in  which  it  has  ever  been  held,  under 
any  of  these  statutes,  that  'ne.xt  of 
kin'  can  be  construed  so  as  to  in- 
clude representatives  of  next  of  kin. 
*  *  *  The  words  of  the  statute 
are    clear    and    explicit ;    'The    estate 
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While  the  words,  "next  of  kin,"  are  limited  in  legal  meaning 
as  well  as  in  common  use,  to  blood  relations,  and  do  not  include 
husband  and  wife,  who  are  not  connected  by  ties  of  consanguin- 
ity,** yet  in  this  state  they  inherit  from  each  other  directly  as 
heirs  at  law  by  force  of  the  statute. *° 

Every  rule  of  descent  and  distribution  prescribed  by  the  statute 
of  descents  is  subject  to  the  provisions  made  in  behalf  of  the  sur- 
viving husband  and  wife.*** 

Except  as  to  brothers  and  sisters,  the  civil  law  gave  a  prefer- 
ence to  the  lineal  over  the  collateral  kindred,  whatever  might 
be  the  degree  in  which  they  stood ;  but  the  preference  at  common 
law  was  to  those  of  the  nearer  collateral  kin  over  more  remote 
lineal  kindred.*'  The  only  preference  shown  in  this  state  is  the 
preference  for  the  ancestral  blood  in  those  estates  which  come 
to  the  intestate  by  gift,  devise,  or  descent.*® 

The  term  next  of  kin  has  reference  always  to  the  death  of  the 
ancestor,  and  those  who  are  entitled  to  take  under  that  description 
are  to  be  ascertained  at  the  death  of  the  ancestor.*®  But  a 
testator  may  direct  the  class  of  next  of  kin  to  be  ascertained  at 
any  time  he  may  choose. ^'^  Where  a  devise  or  bequest  is  made  to 
the  next  of  kin,  without  reference  to  the  statute,  only  those  will 
take  who  strictly  answer  this  description.^^ 

At  common  law,  the  chief  practical  difference  between  next  of 
kin  and  heirs  at  law  is,  that  the  former  take  the  personal  property 
by  distribution,  and  the  latter  the  real  estate  by  descent.  But 
under  our  statutes  of  descent,  no  such  distinction  is  recognized, 
and  the  heirs  at  law  are  also  the  next  of  kin.°- 


shall  pass  to  the  next  of  kin  to  the 
intestate.' "  The  deceased  next  of 
kin  could  not  take  and  the  statute 
did  not  authorize  their  descendants, 
they  not  being  in  the  same  degree  of 
consanguinit}',  to  take  in  their  stead. 
Cloud  V.  Bruce,  61  Ind.  171. 

**  Haraden  v.  Larrabee,  113  Mass. 
430. 

'' Burns'  R.  S.  1908,  §  3014. 

*'  Burns'  R.  S.  1908,  §  3012. 


*' Schouler,  Extrs.  136;  Brown  v. 
Hay,  1  Stew.  &  P.  (Ala.)  102. 

**  Burns'  R.  S.  1908,  §§  2994,  2995. 

^Gorbell  v.  Davison,  18  Beav.  556; 
Doe  V.  Lawson,  3  East.  278. 

'""  Pinder  v.  Pinder,  28  Beav.  44. 

^^Avison  V.  Simpson,  1  Johns.  (N. 
Y.)  43;  Lucas  v.  Brandreth,  28  Beav. 
274. 

"  Dickason  Coal  Co.  v.  Liddil,  — 
Ind.    App.    — .    94    N.    E.    411.     "The 
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The  words  child,  or  children,  or  other  terms  of  kindred,  when 
used  in  a  statute,  prima  facie,  mean  legitimate  child,  children  or 
kindred  only.^^ 

§  674.  Consanguinity  and  affinity. — Consanguinity  is  the 
connection  or  relation  of  persons  descended  from  the  same  stock 
or  common  ancestor.  It  is  having  in  common  the  blood  of  such 
ancestor/*  Some  portion  of  the  blood  of  such  common  ancestor 
flows  through  the  veins  of  all  his  decendants,  however  mixed  such 
blood  may  be  with  that  of  others,  and  constitutes  the  kindred  by 
blood  between  any  two  of  such  descendants.  Such  blood  relation- 
ship is  of  two  kinds,  either  lineal  or  collateral.  Lineal  consan- 
guinity is  that  which  subsists  between  persons,  one  of  whom  is  in 
a  direct  line  from  the  other,  either  upwards  in  direct  ascending 
line  as  from  son  to  father  or  grandfather;  or  downwards  in  the 
direct  descending  line,  as  from  father  to  son  or  grandson,  while 
collateral  consanguinity  is  that  which  subsists  between  persons 
who  are  lineally  descended  from  the  same  common  ancestor  but 
not  from  each  other.^^ 

In  computing  the  degrees  of  consanguinity,  according  to  the 
canon  and  the  common  law,  it  is  necessary  to  begin  with  the  com- 
mon ancestor  and  reckon  downward  to  the  most  remote  of  the 
descendants  involved  in  the  controversy.  This  method  also  ap- 
plies in  computing  the  degrees  in  the  ascending  line ;  a  son  and  a 
grandfather  standing  in  the  same  degree  of  relationship  as  to  the 
intermediate  ancestor.^*'  Each  step  in  the  line  from  the  common 
ancestor  constitutes  a  degree.  Collateral  relationship  is  reck- 
oned in  the  same  manner.     By  this  method  an  uncle  and  a  nephew 

words  'next  of  kin'  are  limited  in  le-  °^  Jackson   v.    Hocke,    171    Ind.   371, 

gal   meaning,   as  in   common   use,   to  84  N.  E.  830;  Truelove  v.  Truelove, 

blood    relations,    and    do   not    include  172  Ind.  441,  86  N.  E.  1018,  88  N.  E. 

a  husband  or  a  wife,   unless   accom-  516,  139  Am.  St.  404,  27  L.  R.  A.  (N. 

panied  by  other  words  clearly  mani-  S.)  220n. 

festing  a  purpose  to  extend  their  sig-  "Blodget   v.   Brinsmaid,  9   Vt.   27; 

nification;    and  the   mere   addition   of  Swcezey  v.  Willis,  1   Bradf.    (N.  Y.) 

a  reference  to  the  statute  of  distribu-  495. 

tions    is   not   sufficient."     Haraden   v.  °^  Bouvier  Law  Diet. ;   McDowell  v. 

Larrabee,   113   Mass.   430,    16  Am.   &  Addams,  45  Pa.  St.  430. 

Eng.  Ency.  of  Law  705.  ''  2  Black  Comni.  203. 
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are  related  in  the  same  degree.  Two  brothers  are  related  to  each 
other  in  the  first  degree,  because  from  the  father  to  each  is  one 
degree.  An  uncle  and  nephew  are  related  to  each  other  in  the 
second  degree,  because  each  is  distinct  from  the  common  ances- 
tor two  degrees."' 

The  mode  of  computing  the  degrees  of  consanguinity  accord- 
ing to  the  civil  law,  which  is  the  one  generally  adopted  in  this 
countr}-,  and  the  one  which  may  be  said  to  prevail  in  Indiana,  dif- 
fers somewhat  from  the  above.  The  civil  law  method  of  compu- 
tation is  to  begin  at  either  of  the  persons  to  be  reckoned  from  and 
count  up  to  the  common  ancestor  and  then  downwards  to  the 
other  person,  calling  it  a  degree  for  each  person,  both  ascending 
and  descending.  Computing  by  this  method  two  brothers  would 
be  related  in  the  second  degree ;  an  uncle  and  nephew  would  be 
related  in  the  third  degree,  while  cousin  would  be  in  the  fourth 
degree  of  kindred.^* 

In  considering  this  subject  of  consanguinity  care  should  be 
taken  not  to  confound  the  rules  for  ascertaining  the  degree  of 
kindred  with  the  rules  of  descent.  A  canon  of  descent  is  one 
thing,  a  rule  for  the  ascertainment  of  the  next  of  kin  is  another.^® 

Affinity  is  the  relationship  contracted  by  marriage  between  a 
husband  and  his  wife's  kindred  and  between  a  wife  and  her  hus- 

^'2  Wash.  Real  Prop.  406;  Bouvier  feudal  system  introduced  another  the- 

Law  Diet.  ory  for  the  devolution  of  lands  and 

^  2  Black.  Comm.  206 ;  Bouvier  Law  landed  property,  but  it  does  not  un- 

Dict. ;    Cloud  v.   Bruce,  61    Ind.    171;  dertake  to  regulate  the  disposition  of 

Murphy  V.    Henry,   35   Ind.   442.     In  personal  property." 

Rountree  v.  Pursell,  11  Ind.  App.  522,  ^  Cloud  v.  Bruce,  61  Ind.  171.    Both 

39  N.  E.  747,  it  is  said :    "As  society  in  the  partition  and  distribution  of  the 

gradually  advanced  the  rights  of  the  estate  of  a  person  who  dies  intestate, 

individuals,     composing     the     family,  the  law   in   force  at  the  time  of  the 

became  more  prominent,  and  the  later  death    of    such    person    will    prevail. 

Romans  undertook  to  regulate  intes-  Brown  v.  Critchell,  110  Ind.  31,  7  N. 

tate   succession   by   basing   it   largely  E.  888,  11  N.  E.  486.     The  rights  of 

upon  blood  relationship.     The  Roman  descent  flow  from  the  legal  status  of 

laws  applied  to  both  real  and  personal  the  parties,   and  where  the  status   is 

property'.     The   degrees  of  blood  re-  fixed   the    law    supplies   the    rules    of 

lationship  as  fixed  by  them  form  the  descent.      Humphries    v.    Davis,    100 

basis  of  all  modern  legislation  for  the  Ind.  274,  50  Am.  Pep.  788. 
distribution  of  personal  property.   The 


1 192 


INDIANA    PROBATE   LAW.  §    675 


band's  kindred,  in  contradistinction  from  relationship  by  consan- 
guinity or  blood.  By  marriage  one  party  thereto  holds  by  af- 
finity the  same  relation  to  the  kindred  of  the  other  that  the  other 
holds  by  consanguinity.  And  such  relationship  is  no  more  lost 
by  the  dissolution  of  the  marriage  than  the  relationship  by  blood 
is  lost  through  death.**"  But  in  all  matters  and  causes  other  than 
matrimonial,  relationship  by  affinity  ceases  on  the  dissolution  of 
the  marriage  which  created  it." 

But  there  is  no  affinity  between  the  blood  relations  of  the  hus- 
band and  the  blood  relations  of  the  wife.''- 

The  degrees  of  affinity  are  computed  in  the  same  way  as  are 
those  of  consanguinity. *'^ 

While  the  words  "of  consanguinity"  import  the  same  as  the 
word  kindred,'*  and  while  a  man's  kindred,  in  the  proper  signifi- 
cation of  the  term,  means  such  persons  as  are  related  to  him  by 
the  ties  of  consanguinity,''^  the  terms  must  not  be  taken  as  strictly 
synonymous,  as  the  word  kindred  is  given  a  broader  meaning,  a 
meaning  that  may  include  relatives  in  law  and  by  affinity  or  even 
by  adoption,  as  well  as  those  by  blood.*''' 

§  675.  Common-law  canons  of  descent. — While  in  this  state 
neither  the  civil  nor  common  law  canons  of  descent  were  ever  in 

'"Carman  v.    Newell.    1   Denio    (N.  first  wife  was   dead  when  the  action 

Y.)    25;    Spear  v.   Robinson,   29   Me.  was  brought  before  the  justice  of  the 

531;     Waterhouse    v.    Martin,     Peck,  peace.     At   that   time,    therefore,    the 

(Tenn.)   392.  justice  was  not  related  to  the  plain- 

"' Bishop  Mar.  &  Div.  314;  Blodget  tiff,    either    by    blood    or    marriage. 

V.    Brinsmaid,    9    Vt.    27;    Trout    v.  *    *    *    Relationship  by  affinity  ceases 

Drawhorn,  57  Ind.  570.  with  the  dissolution  of  the  marriage 

"=  Paddock    v.    Wells,    2    Barb.    Ch.  which  created  it."     1   Bishop  Mar.  & 

(N.   Y.)    331;    Higbe   v.    Leonard,    1  Div.,  §  314. 

Denio    (N.    Y.)     186.      In    Trout    v.  "^  Kelly  v.    Neely,    12   Ark.   657,    56 

Drawhorn,    57    Ind.    570,    the    court  Am.  Dec.  288n. 

says:     "There    does    not    appear    to  "* Leigh  v.  Leigh,  15  Ves.  Jr.  92. 

have  been  any  consanguinity  between  ""  Farr  v.  Flood,  11  Cush.    (Mass.) 

the  plaintiff  and  Justice  Trout.  What-  24;  Wetter  v.  Walker,  62  Ga.  142. 

ever  relationship  there  had  ever  been  ""  Power  v.  Hafley,  85  Ky.  671,  4  S. 

between  them  was  the  affinity  brought  W.    683 ;    Delano    v.    Bruerton,     148 

about   by    marriage.      The    plaintiff's  Mass.  619,  20  N.  E.  308,  2  L.  R.  A. 

first  wife  was  a  sister  of  the   father  698. 
of   Trout's   wife.      But   the   plaintiff's 
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force  as  such,  and  while  the  rules  of  descent  are  wholly  statutory, 
the  statute  being  held  to  cover  every  conceivable  case,  or  state  of 
circumstances  that  can  surround  the  descent  of  propert}^ ;"'  yet  as 
our  laws  of  descent  are  so  interwoven  with  the  common  law  and 
are  so  generally  based  upon  it,  a  review  of  the  common  law 
canons  of  descent  will  not  be  out  of  place  in  this  connection ;  and 
an  examination  of  each  will  show  how  far  the  spirit  of  such 
canons  is  incorporated,  if  at  all,  in  our  statutes  of  descent.  The 
common-law  canons  of  descent  are  usually  given  as  seven  in  num- 
ber. The  first  of  these  is  as  follows :  Inheritances  shall  lineally 
descend  to  the  issue  of  the  person  who  died  last  actually  seized, 
in  infinitum,  but  shall  never  lineally  ascend.^® 

The  first  part  of  this  rule  providing  for  the  descent  to  the  issue 
of  the  ancestor  is  in  force  in  this  state,  but  the  requirement  of 
actual  seizin  does  not  prevail  here.  The  rule  is  that  OAvnership  or 
title  to  property  has  been  substituted  for  actual  seizin;  and  the 
words  seized  or  seizin  are  held  to  be  equivalent  to  owning  and 
ownership.  So  that  not  only  in  Indiana  but  throughout  most  of 
the  states  of  the  Union  both  the  real  and  personal  property  of  an 
intestate  are  distributed  among  his  heirs  regardless  of  whether  the 
ancestor  was  actually  seized  of  the  estate  or  not.®^  This  rule  of 
actual  seizin,  whatever  may  have  been  the  reason  for  it  in  Eng- 
land, has  been  frequently  held  to  be  inapplicable  to  the  conditions 
of  landed  property  in  this  countn,'."^" 

^  Bruce  v.  Bissell,  119  Ind.  525,  22  "^  3  Wash.  Real  Prop.  410;  4  Kent. 

N.   E.   4,    12   Am.   St.   436;    Cloud  v.  Comm.  388;  Guion  v.  Burton,  Meigs 

Bruce,  61  Ind.  171.     In  this  last  case  (Tenn.)    565;   Thompson  v.   Sanford, 

it  was  held  that  neither  the  common  13  Ga.  238. 

nor  civil  law  canons  of  descent  were  '"Kelly  v.  McGuire,  15  Ark.  555. 
ever  in  force  in  this  state  as  such,  Speaking  of  actual  seizin  and  its 
but  that  in  computing  the  degrees  of  foundation  in  the  feudal  system  the 
kindred  we  follow  the  rules  of  the  court  says :  "That  system  was  found- 
civil  law.  ed  upon  military  services,  and  sprang 

**2  Black  Comm.  208.     In  Rountree  from  the  martial  genius  of  its  adher- 

V.  Pursell,  11  Ind.  App.  522,  39  N.  E.  ents.     With  some  modifications  it  be- 

747,  it  is   said  of  this  canon:    "This  came  the  common  law  of  descent  in 

rule   was    applied    so    rigidly    that    it  England.    By  it  actual  seizin  or  seizin 

was    said    'the    estate    would    rather  in  deed  was  indispensable  to  the  in- 

escheat  than  violate  the  laws  of  gravi-  heritable  quality  of  estate.     If  the  an- 

tation.' "  cestor  was  not  seized  no  matter  how 


1 194  INDIANA    PROBATE   LAW.  §    6^6 

The  latter  part  of  this  canon  of  descent  in  no  form  prevails  in 
this  state.  Here  for  lack  of  issue  in  the  lineal  descending  line  the 
inheritance  will  pass  to  the  heirs  of  the  lineal  ascending  line.'^ 

§  676.  Same — Second  canon. — The  second  canon  is,  that 
the  male  issue  shall  be  preferred  and  admitted  to  inherit  before 
the  female  line.'"  Blackstone  says  that  "the  true  reason  of  pre- 
ferring the  males,  must  be  deduced  from  feudal  principles ;  for  by 
the  generic  and  original  policy  of  that  constitution,  no  females 
could  ever  succeed  to  a  proper  feud  insomuch  as  they  were  inca- 
pable of  performing  those  military  services  for  which  the  system 
was  established."  But  even  the  common  law  did  not  go  to  the 
extent  of  actually  excluding  females  but  only  postponed  them  to 
males,  and  they  were  always  admitted  before  any  collateral  rela- 
tions.'^^ 

This  rule  of  descent  is  generally  non-existent  in  this  country, 
so  that  for  all  purposes  of  inheritance  no  distinction  is  made  be- 
tween males  and  females  in  either  lineal  or  collateral  lines  of  in- 
heritance.^* 

A  modified  preference  for  males  may  be  found  in  some  states 
in  case  where  the  estate  has  come  to  the  intestate  by  purchase.  In 
such  case  it  passes  first  to  those  of  the  paternal  ancestral  line  in 
preference  to  those  of  the  maternal  blood.  In  Indiana  no  prefer- 
ence is  given  to  the  male  line,  but  where  the  estate  came  to  the  in- 
testate in  any  other  manner  than  by  gift,  devise,  or  descent,  it  is 

clear  his   right  of  property  the  heir  Rountree  v.  Pursell,  11  Ind.  App.  522, 

could  not  inherit."    Rountree  v.  Pur-  39  N.  E.  747. 

sell,  11  Ind.  App.  522,  39  N.  E.  747.  '"2  Black  Comm.  214.    In  Rountree 

"Bruce  v.  Bissell,  119  Ind.  525,  22  v.  Pursell,  11  Ind.  App.  522,  39  N.  E. 

N.   E.  4,    12  Am.   St.  436;   Cloud  v.  747,  the  court  says:   "In  collateral  in- 

Bruce,  61    Ind.    171 ;   Johnson  v.  Ly-  heritances    the    male    stock   was    pre- 

brook,  16  Ind.  473.  ferred  to  the  female,  and  kindred  of 

"2  Black  Comm.  213.  "Lineal  de-  the  blood  of  the  male  ancestor,  how- 
scendants  in  infinitum  represented  ever  remote,  was  admitted  before 
their  ancestors,  standing  in  the  same  those  of  the  blood  of  the  female,  how- 
place  the  ancestor  would  have  stood  ever  near,  unless  the  lands  in  fact 
if  living,  and  on  failure  of  lineal  de-  descended  from  a  female." 
scendants  the  inheritance  descended  '*Albee  v.  Vose,  76  Me.  448;  Mc- 
to  the  collateral  relations — being  of  Cracken  v.  Rogers,  6  Wis.  278. 
the    blood    of    the    first    purchaser." 
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divided  into  two  equal  parts  and  given  one  part  each  to  the  pa- 
ternal and  maternal  line,  and  on  failure  of  either  the  other  takes 
the  whole  estate." 

§  677.  Same — Third  canon. — The  third  common-law  canon 
of  descent  is,  that  where  there  are  two  or  more  males  in  equal  de- 
gree, the  eldest  only  shall  inherit,  but  the  females  altogether.  This 
right  or  preference  given  the  eldest  born  male  is  also  of  feudal 
origin  and  has  never  prevailed  here.  The  principle  is  established 
that  the  estate  passes  to  all  the  descendants  or  relatives  of  the  an- 
cestor without  regard  to  sex,  all  of  the  same  degree  taking  in  equal 
portions.'*^ 

§  678.  Same — Fourth  canon. — The  fourth  canon  is  as  fol- 
lows :  The  lineal  descendants  in  infinitum  of  any  deceased  person 
shall  represent  their  ancestor,  that  is,  shall  stand  in  the  same  place 
as  the  person  himself  would  have  done  had  he  been  living."'  This 
doctrine  is  called  taking  by  right  of  representation  or  per  stirpes. 

By  statute  in  this  state,  the  taking  by  representation  is  extended 
to  grandchildren  and  more  remote  descendants,  and  all  relations 
of  the  intestate,  whether  lineal  or  collateral,  thus  giving  to  the 
doctrine  of  succession  by  representation  its  widest  application. 
Under  this  statute,  those  nearest  in  degree  of  consanguinity  to  the 
intestate,  remaining  alive  at  his  death,  are  taken  as  the  basis  of 
distribution.'^^ 

"Burns'  R.   S.   1908,  §  2994;  Mur-  father.    Journell  v.  Leighton,  49  Iowa 

phv  V.  Henry,  35  Ind.  442.  601. 

™  Brewer  v.  Blougher,   14  Pet.    (U.  ™  Bums'  R.  S.  1908,  §  2990;  Cox  v. 

S.)  178,  10  L.  ed.  408;  Davis  v.  Rowe,  Cox,   44  Ind.   368.     In   this   case   the 

6  Rand.  (Va.)  355.     The  first  part  of  rule  is  thus  stated:    "1.     When  chil- 

this    canon    never    prevailed    in    the  dren   only   are   the    distributees,   they 

United  States.     The  right  of  the  first  take   equally  in  their  own   right.     2. 

born  male  has  been  universally  abol-  When  children  and  grandchildren  are 

ished,  sometimes  expressly,  sometimes  the   distributees,   the   children   consti- 

by  a  different  course  of  descent,  and  tute  the  first  basis  of  distribution,  and 

no  distinction  is  made  on  account  of  take   per    capita  in   their   own    right, 

sex.  and  the  grandchildren  take  per  stirpes 

"2  Black  Comm.  217.    The  right  of  the  shares  which  would  have  descend- 

representation  is  confined  to  descend-  end    to    their    father    or    mother,    if 

ants,  so  a  mother  cannot  take  as  heir  alive." 
of    her    child    who    died    before    his 
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§  679.  Same — Fifth  canon. — The  fifth  common-law  canon 
of  descent  is,  on  faikuT  of  hneal  descendants,  or  issue  of  the  per- 
son last  seized,  the  inheritance  shall  descend  to  his  collateral  rela- 
tions, being  of  the  blood  of  the  first  purchaser,  subject  to  the  pre- 
ceding rules.''' 

It  is  proper  to  note  in  this  connection  that  by  the  common  law 
an  inheritance  could  not  pass  in  the  ascending  line,  except  only 
through  some  collateral  ascendant.  For  example,  if  a  son  die  in- 
testate, leaving  no  lineal  descendants,  his  estate  could  not  pass  to 
his  father,  but  rather  to  his  uncle ;  the  uncle,  however,  dying  in- 
testate, without  issue,  during  the  life  of  the  father,  the  estate  of 
the  son  might,  by  this  circuity,  pass  to  the  father  as  heir  of  the 
uncle,  but  not  of  the  son.®° 

In  so  far  as  this  canon  requires  the  heir  to  be  of  the  blood  of 
the  first  purchaser,  it  may  be  said  to  have  but  a  limited  application 
in  this  state,  as  here  regard  is  had  only  to  the  immediate  descent 
from  the  ancestor  last  seized.  ^^ 

Those  having  the  blood  of  the  last  ancestor  may  inherit,  and  the 
word  ancestor  in  this  connection  means  the  person  from  whom  the 
immediate  descent  is  had  and  not  the  first  purchaser.  This  in- 
cludes the  half,  as  well  as  the  whole  blood,  for  by  the  blood  of  the 
ancestor  it  is  merely  intended  to  mark  the  class  in  which  the  heirs 
are  to  be  found. *^ 

§  680.  Same — Sixth  canon. — The  common  law  did  not  ex- 
tend collateral  inheritance  to  persons  of  the  half-blood.  By  the 
sixth  canon  of  descent,  the  collateral  heirs  of  the  person  last 
seized  must  be  his  next  of  kin  of  the  whole  blood. ^^^  This  rule  of 
excluding  entirely  the  half-blood  is  not  in  harmony  with  the  spirit 
of  the  American  law  of  descents  and  prevails  in  none  of  the  states. 
In  some  a  preference  is  given  to  the  whole  blood  in  the  amount  of 
the  estate  to  be  taken;  and  in  some  others  the  half-blood  is  post- 

"2  Black  Comm.  220.  ^  Ranck,  Appeal  of,  113  Pa.  St.  98, 

'•Coke,  Lit.  10;  Smith  v.  Gaines,  35  4  Atl.  924;  Miller  v.  Speer,  38  N.  J. 

N.  J.  Eq.  65.  Eq.  567 ;  Brower  v.  Hunt,  18  Ohio  St. 

■^Greenlee   v.    Davis,    19    Ind.    60;  311. 

Murphy  v.  Henry,  35  Ind.  442.  ""  2  Black  Comm.  224. 
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poned  in  the  inheritance  to  those  of  the  whole  blood.  But  gen- 
erally speaking,  no  discrimination  is  made  against  those  of  the 
half-blood,  and  they  will,  as  a  rule,  inherit  equally  with  those  of 
the  whole  blood  in  the  same  degree.''' 

§  681.  Same — Seventh  canon. — By  the  seventh  canon  in 
collateral  inheritances  the  male  stock  shall  be  preferred  to  the 
female,  except  where  the  lands  have  descended  from  the  female.^" 

Xo  preference,  even  among  collaterals,  is  given,  in  this  state  on 
account  of  sex.  But  in  the  class  known  as  ancestral  estates  pref- 
erence is  given  to  those  of  the  ancestral  line  from  whom  the  estate 
came,  and  such  estate  will  pass  in  the  collateral  line  to  the  heirs  of 
the  line  through  which  the  estate  came,  to  the  intestate.  This  is 
only  a  preference,  and  does  not  exclude  from  the  inheritance  col- 
laterals of  other  lines,  upon  a  failure  of  heirs  possessing  ancestral 
blood.'« 

§  682.  Rules  of  the  Roman  law. — A  complete  change  in  the 
prevailing  system  of  intestate  succession  under  the  civil  law  was 
wrought  by  the  ii8th  and  127th  novels,  issued  by  Justinian  in  the 
years  543  and  547,  respectively.  By  these,  three  orders  of  suc- 
cession were  created,  the  first  that  of  descendants ;  the  second  that 
of  ascendants,  and  the  third  that  of  collaterals. 

The  descendants  of  an  intestate  ancestor,  vrhether  adoptive  or 
natural,  or  whether  emancipated  or  not,  succeed  to  his  estate, 
without  any  distinction  as  to  sex  or  degree,  to  the  exclusion  of  all 
the  other  relations  of  such  ancestor.  If  such  descendants  were  all 
in  the  first  degree  of  relationship  to  the  ancestor  they  shared  the 
inheritance  per  capita,  otherwise  it  passed  per  stirpes. 

If  such  ancestor  left  no  descendants  the  inheritance  belonged  to 
the  heirs  of  the  ascending  line,  with  this  exception,  that  where 
there  were  brothers  and  sisters  of  the  whole  blood  to  such  intestate 


"  Armington  v.  Armington,  28  Ind 
74;  Robertson  v.  Burrell,  40  Ind.  328 
Pond  V.  Irwin,  113  Ind.  243,  15  N.  E, 
272;  Childress  v.  Cutter,  16  Mo.  24 
Hulme  V.  Montgomerj-,  31  Miss.  105 
McCracken   v.    Rogers,    6    Wis.    278 


Larrabee  v.  Tucker,  116  Mass.  562; 
White  V.  White,  19  Ohio  St.  531; 
King  V.  Marlow,  17  Tex.  177;  Stark 
V.  Stark,  55  Pa.  St.  62. 

''  2  Black  Comm.  234. 

^  Burns'  R.  S.  1908,  §  2994. 
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surviving  him,  the  inheritance  was  divided  between  them,  and  the 
heirs  of  the  ascending  Hne  share  and  share  ahke.  But  if  there 
were  no  brothers  or  sisters  of  the  whole  blood  the  nearest  ascend- 
ant took  the  entire  estate  to  the  exclusion  of  those  more  remote. 
If  ascendants  of  the  same  degree  were  part  in  the  paternal  line  and 
part  in  the  maternal  the  inheritance  was  given  in  equal  parts  to 
each  line  without  any  regard  to  whether  there  were  more  in  the 
same  degree  in  one  line  than  in  the  other.  Each  line  took  one- 
half  the  inheritance. 

In  the  absence  of  heirs,  either  in  the  ascending  or  descending 
line,  collateral  heirs  succeeded.  First,  brothers  and  sisters  of  the 
whole  blood,  and  then  brothers  and  sisters  of  the  half-blood.  By 
right  of  representation  the  children  of  a  deceased  brother  or  sister 
were  entitled  to  the  share  of  their  deceased  parent,  but  this  right 
of  representation  did  not  extend  to  grandchildren  of  such  de- 
ceased brother  or  sister. 

If  there  were  no  brothers  or  sisters  of  either  the  whole  or  the 
half-blood,  or  children  of  such  brothers  or  sisters,  the  inheritance 
passed  to  the  nearest  relation  in  whatever  degree,  and  where  there 
were  several  of  the  same  degree  they  took  such  inheritance  per 
capita,  not  per  stirpes.**' 

§  683.  Lines  of  descent — Direct  and  collateral. — Lines  of 
descent  are  composed  of  a  series  of  persons  who  have  descended 
from  a  common  ancestor,  placed  one  under  the  other  in  the  order 
of  their  birth ;  and  such  line  of  descent  is  either  direct  or  collateral. 
These  two  lines  are  independent  and  have  no  connection  except  by 
their  union  in  the  person  of  the  common  ancestor.  It  is  at  this 
point  of  connection  that  the  relation  existing  between  the  persons 
composing  the  two  lines  is  formed.  Each  of  these  lines  may  also 
be  paternal  or  maternal,  according  as  the  line  of  descent  is  traced 
through  the  father  or  mother. ^^ 

The  direct  line  of  descent  is  composed  of  all  the  persons  who 
are  descended  from  each  other.     This  line  is  divided  into  two 

"118   and    127    Justinian,    Sanders'     S.)   456,  3  L.  ed.  403;   Bouvier  Law 
Institutes,  388.  Diet. 

"^Barnitz   v.    Casey,    7   Cranch    (U. 
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parts,  the  descending  line  and  the  ascending  line,  and  constitutes 
lineal  descent.  The  term  collateral  is  used  in  this  connection  in 
opposition  to  lineal,  for  the  collateral  line  of  descent,  considered 
by  itself  and  in  relation  to  the  common  ancestor,  is  a  direct  line  of 
descent,  and  can  only  be  considered  as  collateral  when  placed 
alongside  of  another  line  of  descent,  below  the  common  ancestor, 
in  whom  both  lines  unite.  Those  who  descend  from  the  same 
common  ancestor  and  not  from  one  another  compose  what  is 
called  the  collateral  line.'"* 

Collateral  kindred  descend  from  the  same  stock  but  not  one 
from  the  other.  The  method  of  computing  the  degrees  of  collat- 
eral kindred  both  by  the  common  and  canon  law  begins  with  the 
common  ancestor,  reckoning  downward,  and  in  whatever  degree 
the  claimant  is  distant  from  the  ancestor  common  to  him  and  the 
intestate,  is  their  degree  of  relationship.  But  the  civil  law  counts 
upward  from  the  intestate  to  the  common  ancestor,  and  from  him 
downward  to  the  heir,  reckoning  one  degree  for  each  step  taken, 
and  the  sum  of  the  two  shows  the  degree  in  which  they  are  re- 
lated.^** 

As  to  direct  or  lineal  descent  in  this  state  in  the  descending  line 
the  statute  provides  as  follows : 

"The  real  and  personal  property  of  any  person  dying  intestate 
shall  descend  to  his  or  her  children  in  equal  proportions;  and 
posthumous  children  shall  inherit  equally  with  those  born  before 
the  death  of  the  ancestor.""  If  any  children  of  such  intestate 
shall  have  died  intestate,  leaving  a  child  or  children,  such  child  or 

^  Bouvier  Law  Diet.  for  the  life  of  the  lessor  is  a  chattel, 

^  Woerner  Am.  Law  Admin.,  §  72.  and  on  the  death  of  the  lessee  it  goes 

'^Burns'  R.  S.  1908,  §  2990.     Alien  to  his  personal  representative.     Cun- 

children    will   not   inherit   from   their  ningham     v.     Baxley,     96     Ind.     367. 

parents.      Eldon    v.    Doe,    6    Blackf.  Adopted    children    inherit    from    the 

(Ind.)  341.     The  lands  of  aliens  will  adopted  parent  the  same  as  a  natural 

not  descend  to   their  heirs.     Doe   v.  child.     Bamhizel   v.   Ferrell,   47   Ind. 

Lazenby,    1    Ind.   234.     Title   to   per-  335.     Children   adopted  jointly  by   a 

sonal    estate    vests    in    heirs    on    the  husband    and   wife    inherit   the    same 

death   of  the  ancestor,   subject  to  be  as    their   natural    children.      Krug    v. 

divested  on  the  appointment  of  per-  Davis,  87  Ind.  590 ;  Humphries  v.  Da- 

sonal      representative.        Coldron     v.  vis,   100  Ind.  274,   50  Am.   Rep.  788; 

Rhode,  7  Ind.   15L     A  lease  of  land  Paul  v.  Davis,  100  Ind.  422. 
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children  shall  inherit  the  share  which  would  have  descended  to  the 
father  or  mother;  and  grandchildren  and  more  remote  descend- 
ants and  all  other  relatives  of  the  intestate,  whether  lineal  or  col- 
lateral, shall  inherit  by  the  same  rule:  Provided,  That  if  the  in- 
testate shall  have  left,  at  his  death,  only  grandchildren  alive,  they 
shall  inherit  equally.^" 

Under  these  statutes  if  the  heirs  of  the  intestate  are  all  of  one 
degree  they  take  the  estate  equally,  share  and  share  alike  per  cap- 
ita, but  if  they  stand  in  unequal  degrees  to  the  intestate,  those  of 
the  degree  nearest  the  descendant  share  the  estate  per  capita,  while 
those  in  the  more  remote  degrees  take  per  stii'pes.*'^ 

From  this  it  will  be  seen  that  these  statutes  adopt  neither  the 
rule  of  descent  per  stirpes  nor  that  of  per  capita  purely,  but  both. 

If  an  intestate  leaves  as  heirs  grandchildren  and  greatgrand- 
children, the  grandchildren  will  inherit  equally,  and  the  great- 
grandchildren will  take  the  share  of  a  grandchild.^*  But  where 
such  intestate  leaves  only  grandchildren  alive  as  heirs,  they  inherit 
directly  from  him  and  share  equally  in  his  estate.^^  A  grandchild 
may  inherit  directly  from  a  grandparent,  and  is  not  estopped  by 
a  deed  of  the  father  who  dies  without  seizin  before  descent  cast.^® 

§  684.  Rules  of  descent. — In  construing  this  section  of  the 
statute  the  following  rules  or  canons  of  descent  are  deduced  from 
the  doctrine  laid  down  by  the  most  eminent  English  and  American 
text-writers : 

1st.  The  degrees  of  consanguinity.  In  the  descending  line 
children  constitute  the  first  degree,  grandchildren  the  second,  and 

''  Burns'  R.  S.  1908,  §  2991.  per    stirpes.      Thus,    the    heirs    being 
'*  Cox  V.  Cox,  44  Ind.  368 ;  Brown  nine    nephews    surviving    and    grand- 
V.   Taylor,  62  Ind.  295.     Neither  the  nephews,  children  of  two  nephews  de- 
common  nor  civil  law  canons  of  de-  ceased,     the     latter     take    the     share 
scent  were  ever  in  force,  as  such,  in  which  would  have  gone  to  their   re- 
this  state,  but  the  degrees  of  kindred  spective    parents    had    they    survived, 
are  computed  by  the  rules  of  the  civil  Blake  v.  Blake,  85  Ind.  65;  Baker  v. 
law.      Cloud   V.    Bruce,    61    Ind.    171 ;  Bourne,  127  Ind.  466,  26  N.  E.  1078. 
Bruce  v.  Bissell,  119  Ind.  525,  22  N.  "Cox  v.  Cox,  44  Ind.  368. 
E.  4,  12  Am.  St.  436.     Collateral  rela-  '     '=  Brown  v.  Taylor,  62  Ind.  295. 
tives  in  the  second  degree,  where  any  *®  Dean  v.  Doe,  8  Ind.  475 ;  Chase  v. 
in  the  first  degree  also  survive,  take  Wildridge,  4  Ind.  51. 
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SO  on  to  the  remotest  degree.  Each  degree  is  complete  and  dis- 
tinct, and  each  one  may  become  the  basis  of  distribution  in  certain 
contingencies. 

2d.  If  a  person  dying  seized  or  as  owner  of  land  leaves  lawful 
issue  of  different  degrees  of  consanguinity,  the  inheritance  shall 
descend  to  the  children  or  grandchildren  of  the  ancestor,  if  any  be 
living,  or  to  the  issue  of  such  children  or  grandchildren  as  shall  be 
dead,  and  so  to  the  utmost  degree,  as  tenants  in  common. . 

3d.  Persons  of  equal  degrees  of  consanguinity  to  the  ancestor 
inherit  per  capita,  or  share  and  share  alike,  those  of  unequal  de- 
grees per  stirpes,  or  by  the  right  of  representation. 

4th.  The  inheritance  always  goes  to  the  next  of  kin  of  what- 
ever degree.  If  any  degree  is  vacant,  the  persons  composing  it 
having  died  before  the  ancestor,  then  the  next  degree  in  order  in- 
herits in  its  own  right  and  as  next  of  kin,  becoming  themselves 
principals,  sharing  the  inheritance  per  capita,  or  share  and  share 
alike,  they  being  now  next  in  degree  to  the  ancestor  in  their  own 
right,  and  not  by  the  right  of  representation. 

5th.  The  nearest  degree  remaining  in  being  at  the  death  of  the 
ancestor  is  always  made  the  basis  of  distribution.  If  children  are 
alive,  they  form  the  basis,  taking  per  capita  if  children  only  are 
alive,  taking  per  stirpes  if  children  and  the  descendants  of  children 
are  alive.  If  grandchildren  only  are  alive,  the  children  all  having 
died  before  the  ancestor,  such  grandchildren  as  next  in  degree  and 
of  kin  are  entitled  in  their  own  right  to  the  inheritance — become 
the  basis  of  distribution.  They  no  longer  inherit  jure  representa- 
tionis,  but  in  their  own  right  as  lineal  heirs  and  next  of  kin  to  the 
ancestor. 

6th.  The  death  before  the  ancestor  of  all  the  persons  compos- 
ing a  degree  operates  to  advance  the  next  degree  in  order  one  step 
nearer  to  the  ancestor,  and  to  substitute  them  in  the  place  thus  va- 
cated. The  death  before  the  ancestor  of  all  the  children  operates 
to  advance  the  grandchildren  to  the  first  degree  from  the  ancestor 
and  to  substitute  them  in  their  own  right  in  the  place  of  the  child- 
ren ;  and  the  persons  thus  advanced  take  equally  in  their  own  right. 


1202 


INDIANA  PROBATE  LAW.  §  685 


and  upon  the  death  of  one  of  them,  his  or  her  children  take  the 
share  their  father  would  have  taken,  if  alive. 

7th.  Distributees,  however  far  removed  in  degree  from  the 
ancestor,  if  equal  in  degree,  inherit  equally;  if  unequal  in  degree, 
they  take  per  stirpes,  those  equal  in  degree  and  nearest  in  degree 
to  the  ancestor  taking  equal  shares  in  their  own  right,  while  those 
of  unequal  degrees  and  one  step  further  removed  from  the  an- 
cestor take  only  the  shares  their  parents  would  have  taken  if  alive. 
If  children  and  grandchildren  are  alive,  the  children  take  equally 
as  next  of  kin.  If  grandchildren  and  great-grandchildren  are  alive, 
the  children  having  all  died  before  the  ancestor,  the  grandchildren 
take  equal  shares  and  the  great-grandchildren  what  their  parents 
would  have  taken,  if  alive.  The  first  class  take  in  their  own  right 
as  next  of  kin.  The  latter  class  take  in  their  representative  ca- 
pacity the  shares  their  parents  would  have  taken  had  they  survived 
the  ancestor.®^ 

§  685.  As  to  brothers  and  sisters. — Children,  who,  on  the 
death  of  a  parent  may  become  his  heirs,  have  no  vested  interest  in 
the  property  of  such  parent  during  his  lifetime.  Parents  are  un- 
der no  legal  obligation  to  bestow  their  property  on  their  children.''^ 

*'Cox  V.  Cox,  44  Ind.  368.     When  scent    are    the    converse    of    those    in 

grandchildren     and     great-grandchil-  this    country.      They    consist    of    the 

dren  are  the  heirs,  the  grandchildren  following  principles  of  law,  viz. :  pref- 

inherit  equally,  and  the  great-grand-  erence   of   males   to    females;    primo- 

children    take    together   the    share    of  geniture    among    the    males;    the    in- 

their  ancestors.     When  grandchildren  heritance  shall  never  lineally  ascend; 

are  the  only  heirs,  they  take  equally  the   exclusion   of  the  half-blood;   the 

and    inherit   directly    from    the    dece-  strict    adherence    to    the    doctrine    of 

dent.     Brown  v.  Taylor,  62  Ind.  295.  succession,  per  stirpes;  the  collateral 

Where   an   intestate   died   leaving   no  heir  of  the  person  last  seized,  to  be 

father  or  mother,  but  leaving  a  widow  his    next    collateral    kinsman    of    the 

by  whom  he  had  no  children,  and  a  whole    blood;     and    kindred    derived 

grandchild  who  was  the  issue  of  his  from  the  blood  of  the  male  ancestors, 

child  by   a   former  marriage,   it   was  however    remote,    to   be   preferred   to 

held  that  on  the  death  of  such  widow  kindred  from  the  blood  of  the  female 

the  property  of  the  intestate  descended  ancestors,    however    near,    unless    the 

to  such  grandchild.     Scott  v.  Silvers,  land  came  from  a  female  ancestor.    2 

64  Ind.  Id.     The  distinguishing  rules  Black.  Comm.  14;  Kent's  Comm.  412. 

of   the    common-law    doctrine    of    de-  *' Nesbitt  v.  Trindle,  64  Ind.  183. 
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While  brothers  are  in  the  collateral  line  of  kindred,  yet  by  the 
common  law,  inheritance  between  them  was  direct  and  immedi- 
ate.^'^  In  this  state  brothers  and  sisters  are  placed  in  the  direct 
ascending  line  of  descent  with  the  father  and  mother  of  the  intes- 
tate. The  statute  is:  If  the  intestate  shall  die  without  lawful 
issue  or  their  descendants  alive,  one-half  of  the  estate  shall  go  to 
the  father  and  mother  of  such  intestate,  as  joint-tenants,  or,  if 
either  be  dead,  to  the  survivor,  and  the  other  half  to  the  brothers 
and  sisters  and  to  the  descendants  of  such  as  are  dead,  as  tenants 
in  common.^  If  there  be  neither  father  nor  mother,  the  brothers 
and  sisters  of  the  intestate  living,  and  the  descendants  of  such  as 
are  dead,  shall  take  the  inheritance  as  tenants  in  common.  If 
there  be  no  brothers  or  sisters  of  the  intestate  or  their  descendants, 
the  father  and  mother  shall  take  the  inheritance  as  joint  tenants ; 
and  if  either  be  dead,  the  other  shall  take  the  estate. - 

By  this  statute  if  a  decedent  leaves  no  heirs  in  the  descending 
line  capable  of  inheriting,  the  estate  will  go  to  those  of  the  ascend- 
ing line.^ 

The  natural  mother,  of  an  adopted  child  who  dies  intestate. 
leaving  no  natural  brothers  and  sisters,  will  under  these  statutes 
inherit  the  whole  of  such  child's  estate.* 

°'  Barnitz   v.    Casey,    7    Cranch    (U.  elude    collateral    kindred,    such    as    a 

S.)    456,  3  L.   ed.  403;    McGregor  v.  brother.    West  v.  West,  89  Ind.  529. 

Comstock,  3  N.  Y.  408 ;  Lash  v.  Lash,  '  Bums'  R.  S.  1908,  §  2992. 

57   Iowa   88,    10    N.    W.   302.     When  '  Burns'  R.  S.  1908,  §  2993. 

nephews  and  nieces  and  the  children  ^Johnson  v.  Lybrook,  16  Ind.  473. 

of   deceased   nephews   and  nieces   are  *  Barnhizel  v.   Ferrell,  47  Ind.  335. 

the     only     heirs,     the     nephews     and  Where  an  adopted  child  dies  intestate, 

nieces   inherit    equally,    and   the   chil-  unmarried   and   without   lawful  issue, 

dren    of   the    deceased    nephews    and  or  their  descendants,  surviving  him  or 

nieces  take  the  shares  that  their  par-  her,  seized  of  real  estate  or  owning 

ents   would   have   inherited   if   living,  personal    property,    which    may    have 

Blake   v.    Blake,    85    Ind.    65.     When  come  to  such  child  by  gift,  devise  or 

nephews    and    nieces     are    the    only  descent  from  the  adopting  parent  or 

heirs,  they  inherit  equally  and  directly  parents,    father  or  mother,   such   real 

from  the  decedent.     Baker  v.  Bourne,  estate  or  personal  property  shall  de- 

127    Ind.    466,    26    N.    E.    1078.     The  scend     to     the     adopting     father     or 

word  "descendants"  means  an  heir  in  mother,   if  living,   or,  if  dead,  to  the 

the  descending  line,  and  does  not  in-  heirs  at  law  of  such  adopting  father 
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§  686.  Title  by  descent  or  by  purchase. — As,  in  the  matter 
of  settHng  inheritances  among  persons  claiming  through  coUateral 
Hnes  of  descent,  it  frequently  becomes  of  importance  to  know  by 
what  source  the  title  came  to  the  ancestor,  it  would  seem  appropri- 
ate at  this  point  to  examine  the  modes  by  which  title  may  be  ac- 
quired. In  law  there  are  but  two  modes  of  acquiring  title  to  real 
estate,  by  descent  and  by  purchase,  by  the  act  of  the  law,  and  by 
the  act  of  the  party.  Descent  is  title  acquired  upon  the  death  of 
the  ancestor  intestate  by  right  of  representation  as  heir  at  law.^ 

Purchase  taken  in  its  largest  and  most  extensive  sense  is  de- 
fined to  be  "the  possession  of  lands  and  tenements  which  a  man 
hath  by  his  own  act  or  agreement  and  not  by  descent  from  any  of 
his  ancestors  or  kindred.  In  this  sense  it  is  contradistinguished 
from  acquisition  by  right  of  blood  and  includes  every  other 
method  of  coming  to  an  estate,  but  merely  that  by  inheritance, 
wherein  the  title  is  vested  in  the  person,  not  by  his  own  act  or 
agreement,  but  by  the  single  operation  of  the  law."® 


or  mother,  to  the  entire  exclusion  of 
the  natural  heirs  of  such  adopted 
child  from  any  share  or  interest 
therein.  Barnhizel  v.  Ferrell,  47  Ind. 
335,  so  far  as  it  is  in  conflict  with 
this  case,  is  overruled.  Davis  v. 
Krug,  95  Ind.  1;  Davis  v.  Fogle,  124 
Ind.  41,  23  N.  E.  860,  7  L.  R.  A.  48Sn. 
Where  a  husband  and  wife  jointly 
adopt  a  child,  and  the  child  so  adopt- 
ed dies,  without  children  or  their  de- 
scendants, the  owner  of  land  inher- 
ited from  the  adoptive  mother,  the 
surviving  husband  and  adoptive 
father  will  inherit  such  land  in 
preference  to  the  natural  mother. 
Humphries  v.  Davis,  100  Ind.  274,  50 
Am.  Rep.  788;  Humphries  v.  Davis, 
100  Ind.  369;  Paul  v.  Davis,  100  Ind. 
422.  Where  a  wife  dies,  without  is- 
sue, prior  to  the  death  of  her  father, 
her  husband,  upon  the  death  of  the 
latter,  does  not  inherit,  as  by  adop- 
tion, the  share  of  his  estate  which  the 


law  would  have  cast  upon  his  wife 
had  she  survived  her  father.  Gra- 
ham V.  Babcock,  109  Ind.  205,  9  N. 
E.  701. 

°  Allen  V.  Bland,  134  Ind.  78,  33  N. 
E.  774;  2  Black  Comm.  201;  Wash. 
Real  Prop.  401.  A  widow  who  pur- 
chases at  commissioner's  sale,  under 
partition  proceedings,  land  of  which 
her  husband  died  seized,  takes  by 
purchase,  and  not  by  descent,  and 
where,  after  a  second  marriage,  she 
conveys  to  a  third  person  who  con- 
veys to  her  husband,  no  consideration 
being  paid,  and  he  dies  seized  of  the 
land,  it  will  go  to  his  heirs,  and  not 
to  the  heirs  of  the  first  husband. 
Spencer  v.  ISIcGonagle,  107  Ind.  410, 
8  N.  E.  266. 

'2  Black  Comm.  241;  Maydwell  v. 
Maydwell,  9  Heisk.  (Tenn.)  571; 
Purczell  V.  Smidt,  21  Iowa  540. 
Where  land  that  has  come  by  de- 
scent has  been  sold  and  the  proceeds 
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The  principal  distinction  between  these  two  methods  of  acquir- 
ing estates  is  :  i.  That  by  purchase  the  estate  acquires  a  new  in- 
heritable quality  and  is  rendered  descendible  to  the  blood  in  gen- 
eral of  the  person  acquiring  it.  2.  Such  an  estate  will  not,  like 
that  acquired  by  descent,  render  the  owner  answerable  for  the  acts 
of  his  ancestors.'^ 

The  old  books  give  six  ways  of  acquiring  title  by  purchase: 
I.  By  deed.  2.  By  gift  or  devise.  3.  By  execution.  4.  By  pre- 
scription. 5.  By  possession  or  occupancy.  6.  By  escheat.  But 
in  its  more  limited  sense  it  is  applied  only  to  such  acquisitions  of 
lands  as  are  obtained  by  bargain  and  sale  for  some  valuable  con- 
sideration. To  the  methods  of  acquisition  above  named  may  be 
added  title  acquired  by  the  exercise  of  the  right  of  eminent  do- 
main.^ 

In  the  case  of  Kohl  v.  United  States,  it  was  held  that  purchase 
technicallv  includes  all  modes  of  acquisition  other  than  that  by 
descent,  but  that  generally  in  statutes,  as  in  common  use,  the 
word  is  employed  in  a  sense  not  technical,  but  only  as  meaning  ac- 
quisition by  contract  between  the  parties.^  In  this  state,  however, 
it  is  used  in  its  strict  technical  sense  and  includes  lands  passed  by 
devise.^"^ 

Such  statutory  rules  as  require  ancestral  blood  as  a  prerequisite 
to  descent  do  not  operate  upon  estates  acquired  by  purchase.^^ 
But  the  statute  so  modifies  this  rule  as  to  give  to  estates  acquired 
by  either  gift  or  devise  the  same  ancestral  character  as  estates  ac- 
quired by  descent;  both  these  estates  being  a  species  of  purchase. 

It  is  a  general  rule  that  whenever  a  statute  does  not  prescribe 
otherwise  in  any  given  case,  that  the  common-law  rules  for  ascer- 

invested    in    other    lands,    the    latter  *  Kohl  v.   United    States,   91    U.   S. 

will  be  held  by  purchase  and  not  by  367,  23  L.  ed.  449;  Burt  v.  Merchants' 

descent.     "She  took  the  title  by  con-  Ins.  Co.,   106  Mass.  356,  8  Am.  Rep. 

tract,  by  purchase.     It  is  not  the  less  339. 

by    purchase    that    the    money    with  'Kohl   v.    United   States,   91    U.    S. 

which    the    price    was    paid    was    de-  367,  23  L.  ed.  449. 

rived  by  the  voluntary  sale  of  lands  '"Allen  v.  Bland,  134  Ind.  78,  33  N. 

inherited    from   her   father."     Orr   v.  E.  774. 

White,  106  Ind.  341,  6  N.  E.  909.  "  Ramsey  v.  Ramsey,  7  Ind.  607. 
'2  Black  Comm.  243. 

15 — Pro.  Law. 
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taining  the  person  to  whom  the  inheritance  shall  pass,  will  prevail. 
But  in  this  state  the  common  law  is  not  recognized,  even  to  this 
extent,  and  it  is  held  that  where  a  canon  of  the  English  law  of  de- 
scent is  not  found  in  the  statute,  the  courts  will  presume  that  it 
was  omitted  because  it  was  not  intended  that  it  should  be  in 
force.  ^^ 

The  term  ''gift,  devise  or  descent"  as  it  is  used  in  the  statute  in- 
cludes all  property,  either  real  or  personal,  that  comes  to  the  in- 
testate without  any  consideration  being  paid  therefor."  Where 
real  estate  has  been  purchased  with  the  proceeds  of  inherited  prop- 
erty, the  title  is  by  purchase  and  not  by  descent;  as  the  practice 
in  equity  of  following  a  fund  through  various  changes  and  trans- 
actions does  not  obtain  in  applying  the  statutes  of  descent.^* 

§  687.  No  direct  heirs — Collateral  descents. — Where  there 
are  no  heirs  in  the  direct  line  who  can  take  under  the  preceding 
rules,  the  inheritance  will  pass  to  the  collateral  line  in  the  follow- 
ing order : 

First.  If  the  inheritance  came  to  the  intestate  by  gift,  devise, 
or  descent  from  the  paternal  line,  it  shall  go  to  the  paternal  grand- 
father and  grandmother,  as  joint  tenants,  and  to  the  survivor  of 
them;  if  neither  of  them  be  living,  it  shall  go  to  the  uncles  and 
aunts  in  the  paternal  line,  and  their  descendants,  if  any  of  them  be 
dead;  and  if  no  such  relatives  be  living,  it  shall  go  to  the  next  of 
kin,  in  equal  degree  of  consanguinity,  among  the  paternal  kindred  ; 
and  if  there  be  none  of  the  paternal  kindred  entitled  to  take  the 

^^  Bruce  v.  Bissell,  119  Ind.  525,  22  legislature  proceeded  to   regulate  the 
N.   E.  4,   12  Am.   St.  436.     In  Cloud  descent  of  property,  by  the  enactment 
V.  Bruce,  61  Ind.  171,  it  is  said:   "The  of  a  law  regulating  the  whole  subject, 
state  was  not  bound  to  adopt  or  con-  It  adopted  or  originated  all  the  rules 
tinue  any  one  of  the  English  canons  on  the  subject  it  desired." 
in   force.     She  was  at  liberty  to  act        "  Stevenson  v.    Gray,  46  Ind.  App. 
her   pleasure  on  the   subject.     There  412,  89  N.  E.  509;  Rountree  v.  Pur- 
was  no  reason  why  she  should  adopt  sell,  11  Ind.  App.  522,  39  N.  E.  747. 
them,   while   there   were   cogent   ones        "  Stevenson   v.   Gray,  46  Ind.   App. 
against    the    adoption.      They    were,  412,  89  N.  E.  509;  Orr  v.  White,  106 
many  of  them,  repugnant  to  the  spirit  Ind.  341,  6  N.  E.  909. 
of    our    institutions    and    laws.      The 
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inheritance  as  above  prescribed,  it  shall  go  to  the  maternal  kindred 
in  the  same  order. 

Second.  If  the  inheritance  came  to  the  intestate  by  gift,  devise, 
or  descent  from  the  maternal  line,  it  shall  go  to  the  maternal  kin- 
dred in  the  same  order;  and  if  there  be  none  of  the  maternal  kin- 
dred entitled  to  take  the  inheritance,  it  shall  go  to  the  paternal  kin- 
dred in  the  same  order. 

Third.  If  the  estate  came  to  the  intestate  otherwise  than  by 
gift,  devise,  or  descent,  it  shall  be  divided  into  two  equal  parts, 
one  of  which  shall  go  to  the  paternal  and  the  other  to  the  maternal 
kindred,  in  the  order  above  described ;  and  on  the  failure  of  either 
line,  the  other  shall  take  the  whole.^° 

In  seeking  for  the  proper  ancestral  blood  the  doctrine  of  tracing 
back  title  to  a  remote  ancestor  as  the  first  purchaser,  as  we  have 
shown,  does  not  prevail  in  this  state.  Here  any  one  from  whom 
the  estate  is  immediately  inherited,  the  person  last  in  ownership 
from  whom  the  inheritance  directly  comes,  is  taken  as  the  ances- 
tor." 

Under  this  statute  a  husband  or  wife,  from  whom  property  de- 
scends, is  an  ancestor,  through  whom  ancestral  blood  may  be 
traced." 

By  this  statute  the  estate  must  have  come  to  an  intestate  by  gift, 
devise,  or  descent  from  some  ancestor  of  the  intestate  and  not 
some  ancestor  of  the  intestate's  heir.^^ 

"Burns'  R.   S.   1908,   §  2994.     If  a  Cloud  v.   Bruce,  61   Ind.   171;   Bruce 

man  dies  leaving  as  his  heirs  a  widow  v.   Bissell,   119  Ind.  525,  22  N.  R  4, 

and  child,  and  the  widow  dies  leaving  12  Am.  St.  436. 

such  child  as  her   only  heir,   on  the  "  Murphy   v.    Henry,   35    Ind.   442 ; 

death  of  such  child  leaving  as  its  only  Barnes  v.  Loyd,  37  Ind.  523. 

heirs,   uncles   and  aunts   on  both  the  "  Comett  v.   Hough,    136  Ind.   387, 

paternal  and  maternal  side,  the  uncles  35  N.  E.  699.     The  word  ancestor,  as 

and    aunts    of   each    line    will    inherit  used    in    this    statute,    has   been    held 

one-half  of  the  property  inherited  by  to  include  all  from  whom  a  title  by 

swcb  widow  and  child  from  the  hus-  descent   could  be  derived  under  any 

band  and  father,  overruling  the  case  circumstances,     and     as     synonymous 

of  Johnson  v.  Lybrook,  16  Ind.  473 ;  with    kindred.      Barnes    v.    Loyd,    TH 

Murphy  v.  Henry,  35  Ind.  442.    Prop-  Ind.  523 ;  Greenlee  v.  Davis,   19  Ind. 

erty   of  an  intestate   will   descend  to  60. 

a  great-grandmother  in  preference  to  "  Barnes  v.  Loyd,  Zl  Ind.  523. 
great-aunt  or  uncle  in  the  same  line. 
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§  688.    As  to  ancestral  estates. — The  doctrine  of  ancestral 

estates  does  not  occupy  a  very  large  place  in  the  scheme  of  descent 
and  distribution  in  this  state.  Yet  in  collateral  inheritance  heed 
is  given,  as  appears  in  the  preceding  section,  to  ancestral  blood, 
and  also  in  descents  to  those  of  the  half-blood." 

While  it  is  true,  as  a  general  principle,  that  the  immediate  de- 
scent only  is  looked  to,  and  the  words  "first  purchaser"  are  not  to 
be  found  in  the  statutes,  yet  there  is,  by  the  above  statute,  a  species 
of  inheritance  created  in  v^hich  the  blood  of  the  ancestor  is  re- 
quired in  tracing  the  course  of  descent.  Such  estates  are  those 
v^hich  come  to  the  intestate  by  descent,  gift  or  devise  from  such 
ancestor,  and  such  inheritance  is  confined  to  those  heirs  who  are 
of  the  blood  of  such  ancestor.  In  this  connection  the  word  ''an- 
cestor" means  a  person  related  by  blood  to  the  intestate  from 
whom  the  estate  is  immediately  derived.-^ 

The  general  object  of  ancestral  inheritances  is  to  continue  the 
estate  in  the  family  of  the  intestate,  and  in  effecting  it,  to  pay  due 
regard  to  the  claims  of  the  successive  branches  of  the  family,  and 
principally  to  the  paramount  claim  of  the  proximity  of  blood  to 
the  intestate. ^^  And  generally  only  those  can  inherit  such  estate 
who  are  of  the  blood  of  the  ancestor;  all  others  being  excluded. 
But  in  this  state  this  proposition  is  so  modified  that  upon  failure 
of  heirs  having  the  blood  of  the  ancestor,  other  kindred  of  the  in- 

"  Burns'  R.  S.  1908,  §  2996.  have  been  intended  but  an  ancestor  of 

'"Greenlee    v.    Davis,    19    Ind.    60;  the  intestate?" 

Murphy  v.    Henry,   35    Ind.   442.     In  ^4  Kent  Comm.  463.     In  Barnes  v. 

Barnes  v.  Loyd,  7)1  Ind.  523,  the  court  Loyd,  Z1  Ind.  523,  it  is  said :    "We  are 

says :     "The    appellant    contends    that  of  opinion  that  to  bring  a  case  within 

if   the    estate   came   by   gift,    etc.,    to  the  provisions  of  the  section  quoted, 

the    intestate    from    any    ancestor    of  the  estate  must  have  come  to  the  in- 

the    intestate's    heirs,    the    case    falls  testate  by  gift,  devise,  or  descent  from 

within   the   provisions   of  the   section  some   ancestor   of   the   intestate;    and 

quoted.     *     *     *     This  is  contrary  to  this   is  believed  to  be  in  entire  har- 

the  letter,  and,  as  we  think,  the  spirit  mony  with  the  decisions  of  this  court 

of  the  statute.     The  plain  reading  re-  that  have  any  bearing  upon  the  point," 

quires  the  estate  to  come  to  the  in-  and  citing  Greenlee  v.  Davis,  19  Ind 

testate  from  an  ancestor  of  the  intes-  60;    Smith    v.    Smith,    23    Ind.    202 

tate.     *    *    *    What    ancestor    could  Cofifman    v.    Bartsch,    25    Ind.    201 

Murpry  v.  Henry,  35  Ind.  442. 
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testate  will  inherit  regardless  of  whether  or  not  they  possess  an- 
cestral blood. -^ 

To  enable  personal  property  to  retain  its  ancestral  character  so 
as  to  descend  to  the  ancestral  side  from  which  the  intestate  re- 
ceived it,  it  must  have  remained  until  the  intestate's  death,  the 
same  in  specie  as  when  received  by  him.  If  its  form  has  been 
changed  in  the  hands  of  a  guardian,  executor  or  administrator  be- 
fore the  intestate  ever  came  into  possession  of  it,  such  property 
will  lose  its  ancestral  character.^^ 

The  ancestral  quality  is  not  transferred  to  other  property  which 
mav  be  acquired  by  contract,  even  though  it  be  acquired  with  the 
proceeds  of  ancestral  property  voluntarily  sold.-* 

The  proceeds  of  an  insurance  policy  taken  out  by  a  father  on 
his  life  in  favor  of  his  daughter  came  to  her  by  gift  and  on  her 
dying  intestate  the  fund,  if  not  changed  in  character,  is  ancestral 
and  passes  only  to  her  kindred  who  are  of  the  blood  of  her 
father.-^ 

A  title  is  not  less  a  title  by  purchase  because  the  money  from 
which  the  price  was  paid  was  derived  from  the  voluntary  sale  of 
land  inherited  by  descent.-*'  Equity  will  not.  in  such  case,  follow 
the  fund  and  impress  upon  it  the  character  of  the  property  from 
which  the  fund  is  derived.-' 

-  Robertson  v.  Burrell,  40  Ind.  328 ;  fying,  Gregorj^  v.  Van  Voorst,  85  Ind. 

Pond  V.  Irwin,  113  Ind.  243,  IS  N.  E.  108. 
272;  Bums'  R.  S.  1908,  §§  2994,  2996.        ="  Stevenson  v.   Gray,   46   Ind.   App. 

^Rountree  v.  Pursell,  11  Ind.  App.  412.  89  N.  E.  509. 
522,  39  N.  E.  747;  Burns'  R.  S.  1908,        =*Orr  v.  White,  106  Ind.  341,  6  N. 

§   2994.    providing,    in    regard   to    the  E.  909. 

apportionment  of  the  estate  of  an  in-  "' Armington  v.  Armington,  28  Ind. 
testate  d^-ing  without,  leaving  certain  74.  The  fact  that  the  change  in  the 
relatives,  that  if  the  "inheritance"  form  of  the  personal  property  oc- 
came  to  intestate  by  "gift,  devise  or  curred  while  in  the  hands  of  the  ex- 
descent"  from  the  paternal  line  it  ecutor  of  intestate's  ancestor  or  of 
shall  go  to  the  next  of  kin  on  the  intestate's  guardian,  intestate  never 
paternal  side,  applies  to  "personal  having  had  control  of  the  property, 
property"  which  came  to  the  intestate  does  not  prevent  it  from  losing  its 
by  "bequest."  ancestral  character.  Rountree  v.  Pur- 
'=*Brower  v.  Hunt,  18  Ohio  St.  311;  sell,  11  Ind.  App.  522,  39  N.  E.  747. 
Frazer  v.  Clifford,  94  Ind.  482 ;  modi- 
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A  species  of  ancestral  estate  is  created  by  section  3015,  Burns' 
R.  S.  1908,  where  a  widow  who  marries  holding  real  estate  in  vir- 
tue of  any  previous  marriage  is  forbidden  to  alienate  the  same 
during  such  subsequent  marriage,  and  if  she  should  die  during 
such  subsequent  marriage  the  inheritance  is  cast  upon  her  children 
by  the  husband  through  whom  the  land  came."^ 

§  689.  Breaking  ancestral  line  of  descent. — There  are  vari- 
ous methods  by  which  the  ancestral  line  of  descent  may  be  broken 
and  the  inheritance  made  to  fall  within  the  rule  laid  down  in  the 
third  clause  of  the  foregoing  statute,  and  the  estate  lose  its  ances- 
tral character  and  become  descendible  to  the  heirs  generally 
whether  of  the  paternal  or  maternal  line.  Thus  if  a  person  seized 
of  lands  as  heir  on  the  part  of  the  mother  makes  a  conveyance  in 
fee  and  takes  back  an  estate  to  himself  and  his  heirs  in  fee,  this  is 
considered  a  new  purchase,  and  if  he  should  die  without  issue  the 
heirs  on  the  part  of  the  father  would  also  inherit.-®  For  where 
the  estate  can  be  treated  as  a  new  acquisition  of  the  intestate  the 
rule  requiring  ancestral  blood  has  no  opportunity  for  operation."" 

And  where  a  wife  takes  by  devise  from  her  husband,  she  takes 
as  a  purchaser,  and  thus  becomes  the  root  of  a  new  inheritance, 
and  no  ancestral  character  is  impressed  upon  the  estate ;  for  a  title 
by  a  devise  is  a  title  by  purchase. ^^ 

The  following  is  a  definition  which  has  long  been  recognized 
and  accepted  by  the  courts :  "  'The  word  children,  in  its  primary, 
or  natural  sense,  is  always  a  word  of  purchase,  and  not  a  word  of 
limitation ;  and  the  word  issue  is  very  frequently  "a.  word  of  pur- 
chase also.  But  heirs  and  heirs  of  the  body,  are  in  their  primary 
and  natural  sense,  words  of  limitation,  and  not  of  purchase.'  "^^ 

In  order  that  property,  either  real  or  personal,  of  an  ancestral 
character,  shall  descend  exclusively  to  either  the  paternal  or  ma- 

''  Forgy  V.  Davenport,  146  Ind.  399,  E.  774 ;   Opdyke's  Appeal,  49  Pa.  St. 

45  N.  E.  592.  373. 

^  3  Cruse  Real  Prop.  337.  ^  Nelson  v.  Davis,  35  Ind.  474 ;  Shi- 

'"Van    Sickle    v.    Gibson,    40    Mich,  mer   v.    Mann,   99   Ind.    190,    50   Am. 

170;    Brewster  v.    Benedict,    14   Ohio  Rep.    82;    Schoonmaker   v.    Sheely,    3 

368.  Denio  (N.  Y.)  485. 

^  Allen  V.  Bland,  134  Ind.  78,  33  N. 
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ternal  line,  the  inheritance  must  remain  in  specie,  and  pass  in  the 
same  form  in  which  it  was  inherited.  But  if  such  inheritance  is 
converted,  reinvested,  or  changed  by  the  heir  or  legatee,  so  that 
it  loses  its  original  form  and  quality,  and  becomes  indistinguish- 
able from  other  property  of  such  heir  or  legatee,  the  ancestral 
character  imparted  to  the  inheritance  in  the  first  instance  is  lost, 
and  it  becomes  simply  a  part  of  the  estate  of  the  last  holder  and 
upon  his  death  should  be  distributed  under  the  third  division  of 
section  2994,  Burns'  R.  S.  1908.^^ 

§  690.  Heirship. — Blackstone  defines  an  heir  to  be  one 
upon  whom  the  law  casts  the  estate  immediately  on  the  death  of 
the  ancestor.^*  In  its  strict  common  law  meaning,  the  word  heir 
included  only  those  entitled  to  succeed  to  real  property.  The  rules 
of  descent  did  not  apply  to  personal  property.^^ 

The  Roman  law  gave  a  more  extensive  meaning  to  the  term.  It 
included  all  persons  who  were  entitled  to  succeed  to  the  estate, 
both  real  and  personal,  whether  by  the  act  of  the  party  or  by  op- 
eration of  law.^** 

At  common  law  an  heir  is  one  who  is  born  or  begotten  in  lawful 
wedlock,  and  upon  whom  the  law  casts  an  estate  in  lands,  tene- 
ments or  hereditaments  immediately  upon  the  death  of  his  ances- 
tor. In  the  civil  law  haeres,  or  heir,  has  a  more  extended  signifi- 
cation than  in  the  common  law.    The  term  is  applied  to  all  persons 

"  Gray  v.  Swerer,  —  Ind.  App.  — ,  themselves    without    formal    adminis- 

94  N.  E.  725 ;  Stevenson  v.  Gray,  46  tration.     The  title  they  take  they  de- 

Ind.  App.  412,  89  N.  E.  509.  rive  in  the  same  manner  as  the  title 

"2  Black  Comm.  201.  they  acquire  to  the  real  estate  of  the 

**  "At  common  law,  an  heir  is  one  deceased.     They  take  title  in  both  in- 

upon  whom  the  law  casts  an  estate  in  stances  by   force  of  the   statute,   and 

lands  immediately  upon  the  death  of  it    matters   not   whether   it   be   called 

the  ancestor.     Under  our  statute,  an  descent  or   succession."     Rountree  v. 

heir  is  one  who  succeeds  to  the  estate,  Pursell,    11    Ind.   App.  522,  39  N.  E. 

both    real   and   personal,    immediately  747;  Brown  v.  Critchell,  110  Ind.  31, 

upon  the  death  of  the  ancestor.     The  7  N.  E.  888,  11  N.  E.  486;  Humphries 

administrator,  under  the  statute,  is  a  v.    Davis,    100    Ind.    369;    Bowen    v. 

mere    trustee    for    the    creditors    and  Stewart,   128  Ind.  507,  26  N.  E.   168, 

heirs  of  the  intestate.    If  the  personal  28  N.  E.  IZ. 
property  is  not  needed  to  pay  debts,        ^  Bouvier  Law  Diet, 
the    heirs    may    distribute    it    among 
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entitled  to  succeed  to  the  estate  of  one  deceased  whether  by  act  of 
the  party  or  by  operation  of  law,  and  whether  the  property  be  real 
or  personal  in  its  nature.^' 

But  in  this  state,  where  the  whole  matter  of  descent  is  regu- 
lated wholly  by  statute,  and  no  distinction  is  made  as  to  the  course 
of  descent  of  real  and  personal  property,  the  word  heir  includes 
all  those  who  may  succeed  to  either;  and  under  these  statutes  it 
has  been  held  that  heirs  are  not  born,  but  are  made  by  the  law ; 
that  they  are  hseredes  facti  and  not  h^eredes  nati ;  and  that  the 
word  includes  all  persons,  whether  they  take  the  estate  under  the 
law,  or  by  virtue  of  a  will  in  all  cases  where  the  devisee  or  legatee 
would  have  taken  any  portion  of  the  estate  under  the  statute.. ^^ 
The  word  heir  also  comprehends  the  heirs  of  heirs  to  infinity,  and 


"  15  Am.  &  Eng.  Encyc.  Law  (2d 
ed.)  318,  319;  Morin  v.  Holliday,  39 
Ind.  App.  201,  n  N.  E.  861. 

In  Kelley  v.  Vigas,  112  111.  242,  54 
Am.  Rep.  235,  it  is  said :  "The  word 
'heir,'  it  is  said,  when  uncontrolled  by 
the  context,  designates  the  person  ap- 
pointed by  law  to  succeed  to  the  estate 
in  question,  as  in  case  of  intestacy,  and 
so  the  authorities  seem  to  hold.  Who 
are  heirs  of  a  deceased  person  is  de- 
termined and  declared  by  statute." 
The  word  "heir"  in  its  legal  import 
or  signification,  "is  not  a  word  of  pur- 
chase, nor  a  designatio  personse,  but  is 
nomen  collectivum,  and  used  as  a 
word  of  limitation,  and  will  carry  the 
land  devised  or  conveyed  not  only  to 
the  immediate  heir  or  issue,  but  to 
all  those  who  descend  from  the  dev- 
isee or  grantee."  15  Am.  &  Eng. 
Ency.  Law  (2d  ed.),  320,  and  authori- 
ties there  cited.  It  is  manifestly  clear 
that  no  person  can  sustain  the  char- 
acter of  heir,  properly  so  called,  in 
the  lifetime  of  the  ancestor.  This 
rule    rests   upon   and    is   embodied   in 


the  maxim  "Nemo  est  haeres  viven- 
tis."  15  Am.  &  Eng.  Ency.  Law  (2d 
ed.)  326,  and  authorities  there  cited. 
It  seems  clear  that  upon  the  death  of 
an  ancestor  an  "heir,"  as  the  word  is 
here  used,  is  always  appointed  by 
law.  The  title  is  called  into  existence 
by  the  death  of  an  ancestor,  and  its 
rights  are  governed  by  the  law  in 
force  at  the  time  of  such  death. 
Townsend  v.  Meneley,  Zl  Ind.  App. 
127,  74  N.  E.  274,  16  N.  E.  321.  It 
being  within  the  province  of  the  legis- 
lature to  determine  the  rules  of  in- 
heritance in  accordance  with  which 
the  property  of  persons  subsequently 
dying  shall  be  distributed,  it  is  cer- 
tain that  it  may  provide,  as  it  sees 
fit,  as  to  who  shall  be  heirs.  There 
is  no  vested  right  to  inherit  until  the 
death  of  the  ancestor.  Townsend  v. 
Meneley,  37  Ind.  App.  127,  74  N.  E. 
274,  76  N.  E.  321;  Alston  v.  Alston, 
114  Iowa  29,  86  N.  W.  55;  Moen  v. 
Moen,  16  S.  Dak.  210,  92  N.  W.  13. 

=' Thomas   v.    Thomas,    18    Ind.   9; 
Peacock  v.  Albin,  39  Ind.  25. 
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in  order  to  cany  into  effect  the  intention  of  a  testator,  it  will  be 
construed  to  mean  next  of  kin  and  children.^" 

The  word  heirs  is  one  of  dominating  force,  and  when  used  in  a 
will,  or  even  in  a  deed,  may  sometimes  compel  a  change  of  subor- 
dinate connective  words,  but  connective  words  cannot  be  changed 
when  they  are  in  harmony  with  the  controlling  provisions  of  the 
instrument  creating  the  estate,  much  less  can  they  be  changed 
when  the  ruling  words  of  the  instrument  would  be  weakened  or 
obscured  by  the  change,'*"  and  it  has  been  long  settled  that  the  word 
"or"  will  be  read  "and,"  or  vice  versa,  when  it  is  necessary  to  give 
effect  to  words  creating  an  estate  of  inheritance/^  But  such  in- 
tention must  be  clearly  manifest,  and  in  harmony  with  the  purpose 
of  the  instrument. *- 

The  word  heir  is  one  of  the  strongest  and  most  expressive 
terms  in  the  law,  and  where  it  is  employed  in  an  instrument  it  will 
be  given  its  settled  legal  meaning,  unless  the  context  shows  in  the 
clearest  and  most  decisive  manner  that  the  parties  who  used  it  in- 
tended that  it  should  have  some  other  meaning.  Where  there  is 
any  doubt  the  word  will  be  taken  in  its  accepted  legal  signification. 
Heirs  are  lineal  and  collateral,  but  the  generic  term  includes  both 
classes.  Children  in  the  lifetime  of  the  parents  may  be  heirs  pre- 
sumptive, but  they  are  not  heirs.  No  one  can  be  an  heir  during 
the  lifetime  of  the  ancestor.'*^ 

^^  Allen    V.    Craft,    109    Ind.    476,    9  the  name  of  the  first  taker,  it  carries 

N.   E.  919,  58  Am.  Rep.  425 ;   Hoch-  the  fee,  unless  it  clearly  appears  that 

stedler  v.   Hochstedler,   108  Ind.  506,  it  was  not  used  in  the  ordinary  legal 

9    N.    E.    467;    Shimer   v.    Mann,    99  signification.      Shimer    v.    Mann,    99 

Ind.  190.  50  Am.  Rep.  82;  Rusing  v.  Ind.  190,  50  Am.  Rep.  82.     It  is  only 

Rusing.  25   Ind.   63.  in   clear   cases  that  courts   even  ven- 

'"'  1  Preston  Estate  367.  ture    to    make    changes.      No    word, 

^^  Shimer  v.  Mann,  99  Ind.  190,  50  great  or  small,  can  be  changed,  ex- 
Am.  Rep.  82 ;  Right  v.  Day,  16  East  cept,  upon  "the  clearest  certainty." 
67.  Holcomb  v.  Lake,  24  N.  J.  L.  686;  1 

"Brown   v.    Harmon,   73   Ind.   412;  Redf.  Wills  471. 
Cummings   v.    Plummer,  94  Ind.  403,        "Booker  v.  Tarwater,  138  Ind.  385, 

48    Am.    Rep.    167.     When    the   term  37    N.    E.    979;    McNutt    v.    McNutt, 

heirs    clearly   appears    to   be    used   as  116  Ind.  545,    19  N.  E.   115;  Robbins 

descriptive  of  a  class  who  are  to  take,  v.  Quinliven,  79  Pa.  St.  333 ;  Schoon- 

the  fee  will  not  vest  in  the  first  taker,  maker   v.    Sheely,    3    Denio    (N.    Y.) 

but  where  the  word  is  connected  with  485. 
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A  widow  is  only  an  heir  of  her  husband  in  a  special  and  limited 
sense,  and  not  in  the  general  sense  in  which  the  term  is  usually 
used  and  understood.^*  And  where  lands  have  been  devised  to  a 
woman  by  her  husband  so  long  as  she  shall  remain  his  widow,  and 
that  upon  her  marriage  the  land  so  devised  should  go  to  his  heirs, 
it  was  held  that  the  widow  could  claim  no  part  as  heir  of  the  hus- 
band.*^ 

A  man  can  have  no  heirs  during  his  lifetime,  and  the  common- 
law  doctrine  of  civil  death,  which  was  assumed  of  one  banished 
from  the  realm  or  imprisoned  for  life,  never  found  any  place  in 
the  law  of  this  state/*'  But  where  the  death  of  an  ancestor  is 
shown,  he  is  presumed  to  have  died  intestate,  and  this  presump- 
tion will  prevail  until  rebutted,  so  that  to  establish  a  right  of  heir- 
ship it  is  not  necessary  to  prove  the  intestacy  of  the  ancestor,  but 
if  the  right  of  heirship  is  contested,  those  making  the  contest  must 
establish  the  fact  that  the  ancestor  died  testate."  The  fact  of 
heirship  must,  however,  be  proved,  as  this  is  a  question  for  the 
court,  and  it  is  necessary  for  the  person  claiming  to  be  heir,  to 
show  his  relationship  and  leave  the  court  to  decide  upon  his  status. 
And  he  must  not  only  show  his  relationship,  but  also  that  no  other 
relation  exists  who  would  impede  the  course  of  descent,  or  who 
could  affect  the  quantity  of  the  estate  coming  to  him.*^ 

Heirs  at  law  and  general  heirs  are  synonymous  terms  and  in- 
clude all,  who,  upon  the  death  of  the  ancestor,  have  the  right  to 
succeed  to  his  estate.*® 

In  law  descent  is  considered  a  worthier  title  than  a  title  by  de- 

"  Unfried  v.  Heberer,  63  Ind.  67.  ■"  In   Shimer  v.   Mann,  99  Ind.   190. 

*^  Brown   v.    Harmon,  IZ   Ind.   412 ;  SO  Am.  Rep.  82,  the  court  says :     "It 

Wood  V.  Beasley,  107  Ind.  Zl ,  7  N.  E.  is  said  that  no  one  can  have  an  heir 

331.  during     life,      and,      therefore,      that 

"  Nesbitt  V.  Trindle,  64  Ind.  183.  the   words   'his   heirs'   mean  his   chil- 

*^Lyon  V.  Kain,  36  111.  362;  Baxter  dren.     The   premise   is   true,   but  the 

V.  Bradbury,  20  Me.  260,  Zl  Am.  Dec.  conclusion  does  not  follow.     A  devise 

49.  to  a  man  and  his  heirs  vests  an  es- 

*'Daugherty  v.   Deardorf,    107   Ind.  tate  of  inheritance  which   will  go  to 

527,  8  N.  E.  296;  Skinner  v.  Fulton,  the  legal  heirs,  whether  they  are  chil- 

39  111.  484;   Anson  v.  Stein,  6  Iowa  dren  or  other  kinsmen." 
150. 
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vise,  and  the  rule  is  well  established  that  where  a  person  who 
would  take  by  descent  as  heir  is,  by  will,  made  a  devisee  of  so 
much  of  the  estate  as  he  would  have  taken  by  descent  as  heir  had 
there  been  no  will,  he  will  be  held  to  take  by  descent  as  heir  and 
not  as  devisee.""  So  a  devise  to  an  heir  of  the  portion  he  would 
be  entitled  to,  as  an  inheritance,  will  be  void.^^  But  where  the 
devise  changes  the  tenure,  or  enlarges  the  quantity  of  the  estate, 
the  devise  will  hold  good.^" 

When  one  has  taken  as  devisee  he  cannot,  by  operation  of  the 
statute,  or  some  subsequent  change  of  the  law,  convert  the  title 
thus  taken  into  one  by  descent.  The  preference  for  heirship  is 
not  carried  so  far.^^  Where  a  testator  wishes  to  cut  off  the  heir 
from  his  rights  in  the  real  estate  and  bar  him  from  inheritance, 
he  can  only  do  so  by  devising  the  land  either  in  express  terms  or 
by  a  necessarv-  and  unavoidable  implication  to  some  other  than  the 
heir,  otherwise  no  disinheritance  will  be  worked,  no  matter  how 
plainly  the  intentions  or  wish  of  the  testator  to  disinherit  the  heir 
may  appear  from  the  face  of  the  will ;  for  if  the  land  is  not  given 
plainly  and  unequivocally  to  some  one  else,  the  heir  will  be  en- 
titled to  the  land  even  against  the  testator's  intention. °* 

The  word  children  does  not  import  heirs,  and  when  used  in  any 
instrument  creating  an  estate  or  controlling  a  descent  will  include 

"  Stihvell  V.  Knapper,  69  Ind.   558,  strongest  term  that  could  be  used  to 

35  Am.  Rep.  240;  Davidson  v.  Koehl-  create  a  fee,  and  in  many  cases  was 

er,   76  Ind.  398;   Kilgore   v.   Kilgore,  indispensably  necessary-  to  create  such 

127   Ind.   276,   26   N.    E.   56;    Barnitz  an    estate.      It    cannot,    therefore,    be 

V.    Casey,   7    Cranch    (U.    S.)    456,    3  logically    possible    that,    because    the 

L.   ed.   403 ;   Robertson  v.   Robertson,  term  'heirs'  is  used  the  devise  is  lim- 

120   Ind.  333,  22  N.   E.  310.  ited  to  children  and  the  estate  of  the 

^  Sedgwick     v.      Minot,     6     Allen  first  taker  cut  down  to  an  estate  for 

(Mass.)    171;    Davidson    v.    Koehler,  life.     If  this  conclusion  be  just,  then 

76  Ind.  398.  for    many    centuries    courts    and    au- 

"  McKay  v.  Hen  don,  3  Murph.   (X.  thors   have  given  a  radically  errone- 

Car.)    209;    Gilpin   v.    Hollingsworth,  ous     meaning     to     the     words     'his 

3  Md.  190,  56  Am.  Dec.  737.     In  Shi-  heirs.' " 

mer  v.    Mann,   99   Ind.    190,    50   Am.  "  Burg\\Tn  v.  Devereu.x,  1  Ired.  L. 

Rep.  82,  it  is  said:  "At  common  law  (X.    Car.)    583. 

the    word    'heir'    or    'heirs'    was    the  ^Doe  v.  Lanius,  3  Ind.  441,  56  Am. 
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children  only,  unless  a  contrary  intention  is  clearly  manifest.  It 
does  not  denote  grandchildren. ^° 

The  word  heirs  ma}^  be  so  used  as  to  mean  children,  and  will 
be  so  construed  if  it  becomes  necessaiw  to  give  effect  to  the  inten- 
tion of  the  parties.^'' 

And  in  a  will  the  words  "natural  heirs"  have  been  held  to  mean 
children  or  direct  issue  in  distinction  from  collateral  heirs. ^'^  In 
such  connection  "natural  heirs"  and  "heirs  of  the  body"  are  prac- 
tically synonymous.^** 

An  heir  cannot  be  disinherited  unless  such  intention  is  clearly 
expressed  or  necessarily  implied,  and  where  one  construction  leads 
to  a  disinheritance,  and  another  to  a  result  favorable  to  the  heir, 
the  latter  construction  must  be  adopted. ^^ 

§  691.  Expectant  heir  cannot  traffic  with  inheritance. — The 

law  does  not  permit  an  expectant  heir  to  traffic  upon  his  prospec- 
tive inheritance,  and  any  contract  or  conveyance  of  such  expect- 
ant heir  is  regarded  by  the  law  with  disfavor,  and  courts  con- 
stantly refuse  to  uphold  such  contracts  unless  it  is  shown  that 
there  has  been  neither  fraud  nor  oppression  used  in  procuring 
such  contracts  from  the  heir,  and  even  when,  as  between  the  par- 
ties, the  contract  is  bona  fide,  and  for  a  full  and  valuable  consid- 
eration, the  contract  will  not  be  upheld  unless  it  is  also  shown  that 
the  ancestor,  holding  the  estate,  had  been  informed  of  such  con- 
tract or  conveyance,  and  had  given  his  consent  thereto.  It  is  pre- 
sumed, as  against  such  contracts,  that  they  are  founded  in  fraud 
and  oppression,  and  in  the  absence  of  the  knowledge  and  consent 
of  the  ancestor  are  held  to  be  against  public  policy.*^" 

Dec.  518n;    Crew  v.  Dixon,    129  Ind.  308,  20  N.  E.  230;  Griffin  v.  Ulen,  139 

85,  27   N.   E.   728;   Wood  v.   Robert-  Ind.  565,  39  N.  E.  254. 

son,  113  Ind.  323,  15  N.  E.  457;  Jen-  "Miller    v.    Churchill,    7B    N.    Car. 

kins  V.  Compton,  123  Ind.  117,  23  N.  Z72. 

E.  1091.  ''Smith  V.    Pendell,   19   Conn.   106; 

^''Cummings    v.    Plummer,    94    Ind.  Ludlum  v.  Otis,  15  Hun  (N.  Y.)  410. 

403,   48  Am.   Rep.   167;    Churchill   v.  ='Wood  v.  Robertson,  113  Ind.  323, 

Churchill,  2  Met.   (Ky.)  466.  15    N.    E.   457;    Crew   v.    Dixon,    129 

'''Essick  V.  Caple,   131  Ind.  207,  30  Ind.    85,    27    N.    E.    728;    Jenkins    v. 

N.  E.  900;  Prior  v.  Quackenbush,  29  Compton,  123  Ind.  117,  23  N.  E.  1091. 

Ind.  475;   Rapp  v.    Matthias,  35   Ind.  *"  McCIure  v.   Raben,   125   Ind.   139, 

332 ;   Ridgeway  v.   Lanphear,  99   Ind.  25  N.  E.  179,  9  L.  R.  A.  477.    In  Hart 

251;  Underwood  v.  Robbins,  117  Ind.  v.  Gregg,  32  Ohio  St.  502,  it  was  held 
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In  one  case  the  court  says :  "Many  reasons  are  given  for  this 
rule,  among  which  is  that  in  a  case  where  the  ancestor  has  no 
knowledge  of  the  contract,  he  may  permit  his  property  to  go  un- 
der the  law  of  descents,  believing  that  his  son,  or  next  of  kin,  will 
receive  the  benefit,  when,  in  truth,  it  goes  to  an  entire  stranger,  if 
the  contract  is  to  be  enforced.  This  he  might  not  be  willing  to 
do  if  he  was  informed  of  the  facts.  By  keeping  him  ignorant  of 
the  facts  he  is  induced  to  leave  his  property  to  a  stranger,  without 
his  knowledge  or  consent.  This  is  a  fraud  upon  him.""  Again,  in 
another  case,  speaking  more  to  the  moral  effect  of  such  contracts, 
it  says :  "Heirs,  who  ought  to  be  under  the  reasonable  advice  and 
direction  of  their  ancestor,  who  has  no  other  influence  over  them 
than  what  arises  from  a  fear  of  his  displeasure,  from  which  fear 
the  heirs  may  be  induced  to  live  industriously,  virtuously  and  prvi- 
dently,  are,  with  the  aid  of  money  speculators,  let  loose  from  this 
salutar\-  control,  and  may  indulge  in  prodigality,  idleness  and 
vice;  and  taking  care,  by  hypocritically  preserving  appearances, 
not  to  alarm  their  ancestor,  may  go  on  trafficking  with  his  ex- 
pected bounty,  making  it  a  fund  to  supply  the  wastes  of  dissipation 
and  extravagance.  Certainly  the  policy  of  the  law  will  not  sanc- 
tion a  transaction  of  this  kind,  from  a  regard  to  the  moral  habits 
of  its  citizens. "*'- 

Xor  can  the  expectant  heir  be  estopped  by  a  conveyance  of  his 
prospective  interest  in  his  ancestor's  estate,  for  the  rule  is  that  he 
cannot  be  compelled  to  perform  a  contract  which  is  against  public 

that  such  conveyance  is  the  convey-  .Samuel  J.  Alves  to  appellant,  Mrs. 
ance  of  a  naked  possibility,  not  cou-  Alves  was  alive,  and  held  the  fee- 
pled  with  an  interest,  and  passes  no  simple  title  to  the  land,  and  he  then 
estate  or  interest  in  the  land,  and  that  had  no  right  or  interest  therein,  legal 
such  a  conveyance  does  not  operate  to  or  equitable,  vested  or  contingent.  In 
defeat  the  grantor's  title  afterwards  fact,  what  he  sold  and  undertook,  or 
acquired  by  descent,  except  by  way  of  agreed  to  convey,  had  neither  actual 
legal  or  equitable  estoppel.  or  potential  existence.  And  the  ex- 
"^  McClure  v.  Raben,  133  Ind.  507,  istence  of  the  thing  sold,  or  the  sub- 
33  N.  E.  275,  36  Am.  St.  558.  In  ject-matter  of  the  contract,  is  essen- 
Alves  V.  Schlesinger,  81  Ky.  290,  the  tial  to  the  validity  of  a  sale." 
court  says:  "When  the  attempted  '^Boynton  v.  Hubbard,  7  Mass.  112. 
sale    and    convevance    was    made    by  'Equitj'  treats  such  dealings  with  ex- 
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policy ;  such  a  contract  being  in  the  nature  of  a  wagering  contract, 
and  operates  as  a  fraud  upon  the  ancestor."^ 

No  one  can  sustain  the  character  of  heir  in  the  Hfetime  of  the 
ancestor,  for  there  is  no  vested  right  to  inherit  until  the  death  of 
the  ancestor.^* 

The  doctrine  of  ademption  does  not  apply  to  property  taken  by 
descent  and  a  contract  with  the  ancestor  to  that  effect  by  which  an 
expectant  heir  receives  money  or  property  in  full  of  his  prospec- 
tive share  of  the  ancestor's  estate,  will  be  treated  as  an  advance- 
ment, and  not  as  an  ademption  of  his  share.^^ 

§  692.  Kindred  of  the  half-blood. — Kindred  of  the  half- 
blood  shall  inherit  equally  with  those  of  the  whole  blood;  but  if 
the  estate  shall  have  come  to  the  intestate  by  gift,  devise  or  de- 
scent from  any  ancestor,  those  only  who  are  of  the  blood  of  such 
ancestor  shall  inherit:  Provided,  That  on  failure  of  such  kin- 
dred, other  kindred  of  the  half-blood  shall  inherit  as  if  they  were 
of  the  whole  blood.*'^ 

The  common  law  excluded  the  half-blood  entirely  and  per- 
mitted the  estate  to  escheat  rather  than  allow  the  half-blood  to 
inherit." 

This  harsh  principle  never  attained  any  place  in  the  American 
law  of  descents.  The  spirit  of  the  law  in  this  country  is  to  per- 
mit kindred  of  the  half-blood  to  inherit  equally  with  those  of  the 

pectant  interests  as  a  possible   fraud  425;  Binns  v.  Dazey,  147  Ind.  536,  44 

upon  the  heirs  and  reversioners  who  N.  E.  644. 

are  immediate  parties  to  the  transac-  **  Burns'  R.  S.  1908,  §  2996.    Broth- 

tion,  and  as  a  virtual  fraud  upon  their  ers  and  sisters  of  the  half-blood  of  a 

ancestors,  life-tenants  and  other  pres-  decedent   are   entitled   to    share   v^^ith 

ent    owners."     2    Pom.    Eq.    Juris.    §  brothers    and    sisters    of    the    whole 

953.  blood.     Clark  v.    Sprague,   5   Blackf. 

^'McClure  v.  Raben,   133  Ind.  507,  (Ind.)    412.     A  brother  of  the  half- 

33  N.  E.  275,  36  Am.  St.  558.  blood  is  a  brother  within  the  mean- 

"Morin  v.   Holliday,   39   Ind.   App.  ing  of  the  laws  as  well  as  a  brother 

201,  77  N.  E.  861 ;  Townsend  v.  Men-  of  the  whole  blood.     Crooke  v.  Watt, 

eley,  37  Ind.  App.  127,  74  N.  E.  274,  2  Vern.  124;  Tracy  v.  Smith.  2  Lev. 

76    N.    E.    321;    Moen    v.    Moen,    16  173. 

S.  Dak.  210,  92  N.  W.  13.  "2   Black   Comm.   227;    Beebee   v. 

*=  Stokesberry  v.   Reynolds,   57   Ind.  Griffing,  14  N.  Y.  235. 
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whole  blood ;  nowhere  are  they  entirely  excluded.  In  some  states, 
and  among  them  Indiana,  a  preference  is  shown  in  ancestral  in- 
heritances— those  estates  which  came  to  the  intestate  by  gift,  de- 
vise or  descent — for  those  who  have  the  blood  of  the  ancestor. 
But  even  here  it  does  not  amount  to  exclusion  of  the  other  half- 
blood  kindred,  but  only  a  postponement  of  their  right  to  inherit 
until  after  the  failure  of  kindred  having  the  blood  of  the  ances- 
tor.®* The  estate  must  have  come  to  the  intestate  by  gift,  devise 
or  descent  from  some  ancestor  of  the  intestate. ®® 

Where  lands  have  been  conveyed  as  a  gift  to  a  husband  and 
wife,  jointly,  and  she  dies,  leaving  her  husband  and  children,  and 
the  husband,  afterwards  marries  and  has  other  children,  at  his 
death  all  such  children  will  inherit  the  land  equally.'^''  And  if  a 
widow  inherits  land  from  her  husband  and  marries  again  and 
dies,  leaving  children  by  both  marriages,  the  land  so  inherited  by 
her  will  descend  equally  to  all  her  children. "^^  The  estate  in  such 
case  is  not  impressed  with  the  character  of  ancestral  estates.  The 
widow  is  the  source  of  the  title,  and  the  children  are  all  related  to 
her  in  an  equal  degree. 

W^here  land  has  come  to  a  person  by  descent,  on  the  death  of 
such  person  intestate,  leaving  no  wife,  or  issue,  or  brothers  or  sis- 
ters of  the  blood  of  the  ancestor  from  whom  the  property  de- 
scended, a  half-brother,  not  of  the  blood  of  such  ancestor,  will  in- 

"*  Robertson  v.  Burrell,  40  Ind.  328;  the  intestate.    Pond  v.  Irwin,  113  Ind. 

Armington  v.  Armington,  28  Ind.  74;  243,  15  N.  E.  272.    If  there  be  neither 

Pond   V.    Irwin,    113   Ind.   243,    15    N.  father  nor  mother,   the  brothers  and 

E.   272.     Where   no   proper   heirs    of  sisters  of  the  intestate  living,  and  the 

the    whole    blood     are    in    existence  "descendants"    of    such    as    are    dead, 

brothers  and  sisters  of  the  half-blood  shall    take    the    inheritance.      Section 

inherit.     Henson  v.  Ott,  7   Ind.   512.  2996    provides    that    kindred    of    the 

Where  one  to  whom  land  has  come  half-blood    shall   inherit   equally   with 

by    descent    dies    intestate,    unmarried  those  of  the  whole  blood.     Held,  that 

and    without    issue,    and    leaving    no  "descendants"   of  the   half-blood  take 

brother  or  sister  either  of  the  whole  equally  with  those  of  the  whole  blood, 

or    the    half-blood    having    the    blood  Anderson    v.    Bell,    140    Ind.    375,    39 

of  the  ancestor  from  whom  the  prop-  N.  E.  735,  29  L.  R.  A.  541  n. 

erty  descended,  a  half-brother  not  of  **  Barnes  v.  Loyd,  VJ  Ind.  523. 

the   blood   of   such   ancestor   will    in-  '"  Barnes  v.  Loyd,  37  Ind.  523. 

herit  to  the  exclusion  of  kindred  of  ^  McClanahan  v.   Trafford,   46  Ind. 

the   blood   more   distantly    related   to  410. 
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herit  in  preference  to  more  distant  kindred  of  the  blood  of  the  an- 
cestor. The  preference  for  ancestral  blood  in  this  state  is  not 
carried  farther  than  direct  descendants  in  the  natural  line,  and  the 
inheritance  will  pass  to  brothers  and  sisters  of  the  half-blood  in 
preference  to  collateral  relatives  of  the  whole  blood. '- 

In  such  case  they  are,  in  the  first  instance,  only  postponed  in 
favor  of  half-brothers  and  sisters  who  are  of  the  blood  of  the  an- 
cestor, and  not  in  favor  of  uncles  and  aunts  or  other  collateral  kin- 
dred of  such  ancestor.  In  construing  this  statute,  the  court  has 
said  that  it  should  be  read  as  if  written  as  follows :  "Kindred  of 
the  half-blood  shall  inherit  equally  with  those  of  the  whole  blood ; 
but  if  the  estate  shall  have  come  to  the  intestate,  by  gift;  devise,  or 
descent,  from  any  ancestor,  those  only  who  are  of  the  blood  of 
said  ancestor  shall  inherit ;  provided,  that  on  failure  of  such  kin- 
dred, other  kindred  of  the  half-blood  shall  inherit  as  if  they  were 
of  the  whole  blood."" 

Children  of  the  same  parent  are  children  of  the  whole  blood  in 
their  relation  to  such  parent.'^* 

The  phrase  "blood  of  the  ancestor"  includes  those  of  the  half- 
blood  as  well  as  those  of  the  whole  blood.'^^ 

In  applying  the  above  statute  it  must  not  be  confined  to  cases 
where  the  ancestor,  from  whom  the  estate  comes,  leaves  children 
by  different  mothers,  for  those  who  are  children  of  a  common 
mother  but  have  different  fathers,  are  no  less  brothers  and  sisters 

■'"Pond   V.    Irwin,    113   Ind.   243,    15  half-blood    kindred    only   where    they 

N.   E.  272;   Robertson  v.   Burrell,  40  were  not  of  the  blood  of  the  ances- 

Ind.   328.     It  is   said  in  Anderson  v.  tor   from   whom   the   estate   came   by 

Bell,   140  Ind.  375,  39  N.   E.  735,  29  gift,   devise,   or  descent  to  the   intes- 

L.  R.  A.  541n :     "From  the  organiza-  tate,     where     there    were    half-blood 

tion    of    the    state    to    the    enactment  kindred   of   the   blood   of   the   ances- 

of    the    statute    under    consideration,  tor." 

kindred     of     the     half-blood     inher-  "Robertson  v.  Burrell,  40  Ind.  328. 

ited  equally  with  those  of  the  whole  "  McClanahan  v.   Trafford,  46  Ind. 

without     limitation     or     qualification.  410. 

This  section  put  a  limit  or  qualifica-  '^  Gardner  v.  Collins,  2  Pet.  (U.  S.) 

tion  upon  that  rule  and  excluded  the  58,  7  L.  ed.  347. 
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of  the  half-blood  than  are  those  who  are  children  of  a  common 
father  but  have  a  different  mother.''^ 

The  terms  "of  the  blood"  and  '"heir"  are  not  synonymous  nor 
convertible  terms;  and  while  "next  of  blood"  and  "next  of  kin" 
are  synonymous  in  law,  the  phrases  "next  of  blood"  and  "of  the 
blood"  are  not." 

Descendants  of  the  half-blood,  brothers  and  sisters,  under  this 
and  the  preceding  section  of  the  statute  take  equally  with  those  of 
the  whole  blood. '^ 

§  693.  Per  stirpes  and  per  capita. — Where  one  dies  intes- 
tate, who  if  he  had  li\ed  would  be  entitled  to  an  estate  by  inherit- 
ance as  heir  of  one  who  has  died  intestate,  his  children  or  their 
descendants,  will  be  entitled  to  take  his  share  of  such  inheritance 
by  descent  as  his  representatives.  As  such  representatives  they 
will  be  entitled  to  take  just  as  much  as  their  principal  would  have 
taken  and  no  more.  This  rule  of  law  is  called  taking  property 
per  stirpes,  or  by  the  right  of  representation :  all  the  branches  of 
each  stirp  or  root  taking  the  share  of  the  inheritance  which  the 
root  they  represent  would  have  taken.  The  term  per  stirpes,  or 
according  to  the  root,  is  used  in  distinction  from  taking  per  capita, 
or  where  each  descendant  takes  the  share  of  the  inheritance  in  his 
own  right  as  next  of  kin  of  the  intestate.'^^ 

Bv  the  common  law  the  inheritance  invariably  passed  by  right 

^•Robertson  v.  Burrell,  40  Ind.  328;  right  to  those  of  the  half-blood  only 

Oglesby    Coal    Co.    v.    Pasco,    79    111.  who  are  of  the  blood  of  the  ancestor." 

164.  The    court,    in    this    case,    construes 

"  Delaplaine   v.   Jones,   8    N.   J.   L.  §  2996,  Burns'  R.  S.  1908,  with  §  2993, 

419;  Cooper  v.  Denison,  13  Sim.  290.  saying  that  the   former,    without   the 

"  Anderson    v.    Bell,    140    Ind.    375,  latter,  "would  be  an  idle  fulmination 

39  N.  E.  735,  29  L.  R.  A.  541n.     In  of  words,"  and  that  "we   must  look 

this  case  it  is  said:    "It  is  to  be  ob-  to  both   sections   to   get  the   meaning 

served   that  the  principal   object   and  of    either,    as    though    both    sections 

purpose  of  this  section    *     *    *    is  to  formed  and  were  but  one.    For  a  full 

limit  the  right  of  inheritance  by  kin-  discussion   of  the   subject  of   descent 

dred  of  the  half-blood.     But  the  limi-  and  distribution  among  kindred  of  the 

tation  is  not  in  the  direction  of  con-  half-blood,  see  note,  Anderson  v.  Bell, 

fining    the    right    of    inheritance    ex-  29  L.  R.  A.  541. 

clusively  to  the  half-brothers  and  half-        '*3  Wash.  Real  Prop.  407;  1  Black, 

sisters,    *    *    *    but  it  is  to  limit  the  Comm.  217. 

16 — Pro.  L.\w. 
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of  representation  to  kindred  in  both  the  direct  and  the  collateral 
lines  of  descent;  and  this,  too,  regardless  of  whether  or  not  such 
descendants  stood  in  equal  or  unequal  degrees  of  consanguinity  to 
the  intestate.  The  civil  law  was  as  strict  in  directing  the  descent 
per  stirpes  so  long  as  the  descent  was  confined  to  the  direct  line, 
but  the  rule  was  not  applied  to  heirs  of  the  collateral  line,  only 
where  they  stood  in  unequal  degrees.  Where  sucb  collateral  de- 
scendants were  all  in  equal  degrees  to  the  intestate,  they  took  the 
inheritance  per  capita  and  not  by  representation.*" 

The  rule  prevailing  in  America  differs  from  both  these,  in  this 
that  if  descendants,  either  lineal  or  collateral,  stand  in  equal  de- 
grees from  the  common  ancestor,  they  will  take  the  inheritance 
per  capita  and  not  per  stirpes.''*^     This  is  the  rule  in  Indiana.'*^ 

At  common  law  personal  property  did  not  pass  to  the  heirs  by 
descent  but  was  distributed  to  the  next  of  kin,  and  where  the  dis- 
tributees were  all  in  equal  degrees  of  consanguinity  to  the  intes- 
tate, such  distribution  was  made  per  capita,  otherwise  per 
stirpes.**^  In  this  state  the  distinction  between  heirs  and  distrib- 
butees  is  practically  abolished,  our  statutes  of  descent  governing 
the  taking  of  both  real  and  personal  estate,  and  providing  that  the 
same  class,  shall  under  like  conditions  inherit  both  species  of  prop- 
erty. And  the  claimants,  whether  in  the  direct  or  collateral  line 
of  descent,  if  all  stand  in  equal  degree  to  the  intestate,  will  take 
the  estate  per  capita;  but  if  they  are  in  unequal  degrees  they  will 
take  per  stirpes.** 

This  doctrine,  which  may  be  called  the  American  rule,  is  mod- 
eled on  the  English  statutes  of  distribution,  and  is  a  rule  which 

*"  1  Black.  Comm.  217 ;  Sandar's  parents,  and  all  being  in  the  same  de- 
Justinian,  pp.  344-5,  351-2.  gree  of  relationship  to  such  intestate 

^  Blake    v.    Blake,    85    Ind.    65 ;    3  took   the   inheritance    per    capita    and 

Wash.  Real  Prop.  409 ;  4  Kent  Comm.  not   per    stirpes. 

391.  ^2   Kent   Comm.   525;   Houston  v. 

^'Cox    V.    Cox,    44    Ind.    368.      In  Davidson,  45  Ga.  574. 

Baker  v.  Bourne,  127  Ind.  466,  26  N.  **  Cox  v.  Cox,  44  Ind.  368;  Brown 

E.    1078,   it  was   held  that  the   neph-  v.    Taylor,    62    Ind.    295;     Blake    v. 

ews  and  nieces  of  an  intestate,  being  Blake,  85   Ind.  65;   Baker  v.  Bourne, 

next   of  kin,    inherited   directly   from  127  Ind.  466,  26  N.  E.  1078. 
such  intestate,  and  not  through  their 
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is  consonant  with  reason  and  natural  equity.  The  question  as  to 
whether  or  not  the  inheritance  is  to  pass  by  right  of  representa- 
tion, or  per  capita,  is  one  of  importance  to  the  heir,  as  it  will  often 
make  a  difference  whether  distribution  is  to  be  made  to  all  of  a 
class  equally,  as  representing  two  or  more  ancestors  respectively 
whose  offspring  are  not  equally  numerous.  One  effect  of  the  rule 
of  taking  an  inheritance  per  stirpes  is  to  cause  the  heir  to  take  the 
estate  subject  to  any  advancements  which  have  been  made  by  the 
intestate  to  the  parents  of  such  heir,  so  that  where  descendants  of 
unequal  degrees  take  an  inheritance,  those  of  the  more  remote  de- 
grees will  have  charged  against  their  shares  any  advancements 
made  to  their  parents ;  but  where  they  take  per  capita,  or  directly 
from  the  ancestor  as  his  next  of  kin  in  their  own  right,  they  are 
not  chargeable  with  advancements.*^ 

>;  694.  Same — Division  by  will. — Where  a  will  directs  an 
estate  to  be  divided  equally  between  brothers  and  sisters,  and  de- 
scendants of  brothers  and  sisters  the  inheritance  will  be  appor- 
tioned per  stirpes ;  and  where  an  estate  is  devised  by  will  to  chil- 
dren and  the  descendants  of  such  as  are  dead  "share  and  share 
alike"  the  beneficiaries  under  such  will  will  take  per  stirpes.*® 

The  words  "equally  divided"  when  used  in  a  will  have  been  held 
to  mean  a  division  per  capita  and  not  per  stirpes,  even  where  the 
devisees  were  children  and  descendants  of  deceased  children.*^ 

"  Brown    v.    Taylor,    62    Ind.    295 ;  impulses  and  feelings  of  mankind,  and 

Nelson  v.   Bush,  9  Dana    (Ky.)    104.  take    into    consideration    the    general 

"Wood  V.  Robertson,  113  Ind.  323,  laws  of  descent  and  the  rules  for  the 
IS  N.  E.  457.  Where  the  devise  is  to  disposition  of  estates,  and  benefi- 
several  persons  belonging  to  different  ciaries  will  be  held  to  take  per  stirpes 
classes,  bearing  different  degrees  of  unless  the  language  used  in  the  de- 
relationship  to  the  testator,  and  the  vise  or  bequest  excludes  such  an  in- 
language  of  the  will  leaves  the  ques-  tention.  Henry  v.  Thomas,  118  Ind. 
tion  of  distribution  in  doubt,  or  the  23,  20  N.  E.  519. 
language  does  not  exclude  a  distribu-  ^Raymond  v.  Hillhouse,  45  Conn, 
tion  per  stirpes,  then  the  will  must  467,  29  Am.  Rep.  688.  A  testatrix 
be  construed  as  intending  a  distribu-  provided  by  her  will  that  her  prop- 
tion  per  stirpes  and  not  per  capita,  erty  should  "be  divided  equally  be- 
West  V.  Rassman,  135  Ind.  278,  34  N.  tween  my  brothers  and  sisters,  and 
E.  991.  Courts,  in  construing  wills,  the  children  of  deceased  brothers  and 
will   give   due   regard  to  the  natural  sisters,   and  the  brothers   and   sisters 
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From  the  decisions  this  rule  may  be  deduced,  that  in  determin- 
ing the  question  whether  a  distribution  under  a  will  is  to  be  made 
per  capita  or  per  stirpes,  the  fact  that  there  are  several  separate 
and  distinct  classes  of  legatees  exerts  an  important  influence. 
When  a  devise  is  to  several  persons  belonging  to  different  classes, 
bearing  different  degrees  of  relationship  to  the  testator,  and  the 
language  of  the  will  leaves  the  question  of  distribution  in  doubt, 
or  the  language  does  not  exclude  a  distribution  per  stirpes,  then 
the  will  must  be  construed  as  intending  a  distribution  per  stirpes 
and  not  per  capita.*^ 

The  law  favors  a  distribution  of  estates  under  the  rule  which 
gives  to  a  child  or  children  of  a  deceased  parent  such  share  as  the 
parent  would  have  taken  if  living.  It  favors  a  distribution  be- 
tween near  and  remote  heirs  per  stirpes  in  preference  to  per  cap- 
ita.'« 


of  Perry  J.  Brinegar  (her  deceased 
husband),  and  the  children  of  de- 
ceased brothers  and  sisters."  Held, 
that  the  children  of  deceased  broth- 
ers and  sisters  of  the  testatrix  and 
of  her  deceased  husband  take  per 
stirpes,  and  are  not  entitled  to  share 
per  capita  with  the  living  brothers 
and  sisters.  Wood  v.  Robertson,  113 
Ind.  323,  15  N.  E.  457;  Henry  v. 
Thomas,  118  Ind.  23,  20  N.  E.  519. 

^  Henry  v.  Thomas,  118  Ind.  23,  20 
N.  E.  519;  Wood  v.  Robertson,  113 
Ind.  323,  15  N.  E.  457;  Houghton  v. 
Kendall,  7  Allen  (Mass.)  72;  Ray- 
mond V.  Hillhouse,  45  Conn.  467,  29 
Am.  Rep.  688.  Where  the  provisions 
of  a  vi^ill,  relating  to  the  manner  of 
distribution  of  the  estate,  are :  "I  will 
and  direct  that  all  my  property,  both 
real  and  personal,  shall  be  distributed 
in  equal  portions  among  the  children 
of  the  following  named  persons. 
*  *  *  I  mean  and  intend  that  the 
children  of  these  parties  above  named, 
without  any  regard  to  numbers,  shall 
be  counted  as  one  iamWy,  and  equally 


divided  amongst  them  all,"  the  will 
must  be  construed  to  mean  that  a  dis- 
tribution should  be  made  per  capita 
and  not  per  stirpes ;  and  the  fact 
that  the  will  directs  that  money  and 
property  advanced  to  the  parents  of 
certain  legatees  shall  be  deducted 
from  the  legacies  of  the  children  of 
such  parents  in  equal  proportion,  and 
that  advancements  to  certain  of  the 
legatees  shall  be  deducted  from  the 
legacy  of  each,  does  not  affect  the 
manner  of  distribution  as  indicated 
in  the  will,  except  that  owing  to  such 
deductions  of  advancements,  there 
cannot  strictly  be  a  per  capita  distri- 
bution in  equal  amounts.  West  v. 
Rassman,  135  Ind.  278,  34  N.  E.  991. 
''Henry  v.  Thomas,  118  Ind.  23,  20 
N.  E.  519;  Minter's  Appeal,  40  Pa. 
St.  Ill;  Vincent  v.  Newhouse,  83  N. 
Y.  505.  A  will  provided  that  after 
the  death  or  marriage  of  the  testa- 
tor's wife,  one-fourth  part  of  his 
property  should  be  "held"  by  his  son, 
O,  "during  his  natural  life,  and  in 
case  he   should   die   leaving  no   child 
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§  695.  Advancements. — In  the  partition  and  apportionment 
of  the  ancestor's  real  estate  among  his  heirs,  it  often  becomes  of 
importance  to  know  whetlier  or  not  the  course  of  descent  has 
•been  anticipated  by  such  ancestor,  by  a  gift  in  his  Hfetime  to  any 
one,  or  more,  of  his  Hneal  heirs,  of  such  heirs'  share  in  his  estate. 
Where  this  has  been  done,  such  action  of  the  ancestor  is  denomi- 
nated an  advancement ;  and  it  may  be  made  in  either  personal  or 
real  estate.  This  is  the  rule  in  Indiana;  but  under  some  statutes 
it  is  held  that  an  advancement  in  personalty  will  have  no  effect 
upon  a  child's  interest  in  real  estate.®** 

The  doctrine  of  advancement  rests  wholly  upon  statute,  and 
applies  only  in  cases  of  intestacy.®^ 

To  constitute  an  advancement  the  testator  must,  in  his  lifetime, 
divest  himself  of  all  interest  in  the  property  set  apart  to  the  heir.®^ 
A  gift,  or  conveyance  of  land  made  by  a  parent  to  a  child,  from  a 


or  children  of  his  own,  then  said 
property  to  go  to  any  surviving  child 
or  grandchildren,  in  equal  parts." 
Held,  that  such  fourth  part  was  vest- 
ed in  O  for  and  during  his  natural 
life ;  one-third  of  the  remainder,  real 
and  personal,  in  K,  the  surviving  son 
of  the  testator,  O  dying  childless; 
one-third  in  his  two  grandchildren, 
who  were  children  of  a  deceased  son 
of  the  testator;  and  the  remaining 
third  in  another  set  of  grandchil- 
dren, children  of  another  deceased 
child  of  said  testator;  such  grand- 
children inheriting  per  stirpes  and  not 
per  capita.  Kilgore  v.  Kilgore,  127 
Ind.  276,  26  N.  E.  56. 

"^  Havens  v.  Thompson,  23  N.  J. 
Eq.  321.  An  advancement,  in  legal 
contemplation,  is  the  giving  by  a  par- 
ent to  a  child,  by  way  of  compensa- 
tion, of  the  whole  or  a  part  of  that 
which  it  is  supposed  the  child  will 
be  entitled  to  on  the  death  of  the 
parent  or  person  making  the  advance- 
ment. Ruch  V.  Bierj-,  110  Ind.  444, 
11   N.   E.  312;   Daugherty  v.   Rogers, 


119  Ind.  254,  20  N.  E.  779,  3  L.  R. 
A.  847n. 

"  Marshall  v.  Rench,  3  Del.  Ch.  239 ; 
Allen  V.  Allen,  13  S.  Car.  512,  36  Am. 
Rep.  716;  Barnes  v.  Allen,  25  Ind. 
222 ;  Huggins  v.  Huggins,  71  Ga.  66 ; 
Turner's  Appeal,  48  Mich.  369,  12  N. 
W.  493;  Clark  v.  Kingsley,  Zl  Hun 
(N.  Y.)  246. 

■"Joyce  V.  Hamilton,  111  Ind.  163, 
12  N.  E.  294;  Crosby  v.  Covington, 
24  Miss.  619;  Smith  v.  Smith,  5  Ves. 
Jr.  721;  Williams  Ex'rs  1501.  If  a 
father  purchases  lands  with  his  own 
means  and  takes  title  in  the  names  of 
his  children,  it  is  deemed  an  advance- 
ment. Stanley  v.  Brannon,  6  Blackf. 
(Ind.)  193;  Hodgson  v.  Macy,  8  Ind. 
121 ;  Higham  v.  Vanosdol,  125  Ind. 
74,  25  N.  E.  140.  A  voluntary  con- 
veyance of  land  by  a  parent  to  a  child 
is  presumed  to  be  an  advancement. 
Woolery  v.  Woolery,  29  Ind.  249,  95 
Am.  Dec.  630;  Dille  v.  Webb,  61  Ind. 
85;  Ruch  v.  Biery,  110  Ind.  444,  11 
N.  E.  312;  Scott  v.  Harris,  127  Ind. 
520,  27  N.  E.  150.     Proof  may  be  re- 
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consideration  of  love  and  affection  only,  or  where  the  purchase 
money  is  paid  by  the  parent  and  land  conveyed  by  another  direct 
to  the  child,  is,  in  law,  presumed  to  be  an  advancement.  And 
such  presumption,  while  not  conclusive,  is  strong  enough  to  throw 
the  burden  of  proof  upon  the  party  claiming  it  to  be  anything 
else.*^^  Whether  or  not  a  conveyance  of  land,  or  a  transfer  of 
money  or  other  property  to  a  child,  is  to  be  regarded  as  an  ad- 
vancement, is  to  be  determined  by  the  intention  of  the  parent  at 
the  time  it  is  made.  In  the  absence  of  anything  in  the  transaction 
indicating  a  contrary  intention  the  law  presumes  it  to  be  an  ad- 
vancement.®* 

As  the  law  at  all  times  favors  an  equal  distribution  of  a  dece- 
dent's estate,  whenever  it  becomes  necessary,  in  a  case  involving 
the  question  of  advancement,  to  ascertain  the  intention  with  which 
a  donor  conveyed  property,  so  long  as  there  is  no  satisfactory  evi- 
dence to  the  contrary,  the  law,  looking  to  the  relationship  and 
rights  of  others,  will  ascribe  to  the  donor  that  intention  most  fa- 
vorable to  an  equal  distribution  of  his  property  among  all  his 
children."^ 

ceived  to  repel  the  presumption  that  paid   was   an   advancement   from   the 

a  conveyance   of  property  is  an   ad-  father. 

vancement.     Shaw   v.    Kent,    11    Ind.        "Woolery  v.  Woolery,  29  Ind.  249, 

80;   Dillman  v.   Cox,  23   Ind.  440.  95  Am.  Dec.  630;  Duling  v.  Johnson, 

•"McCaw  v.  Burk,  31  Ind.  56;  Dille  32  Ind.  155;  Herkimer  v.  McGregor, 

y.  Webb,  61  Ind.  85 ;  Dutch's  Appeal,  126  Ind.  247,  25  N.  E.  145,  26  N.  E. 

57    Pa.    St.  461 ;    Ruch  v.    Biery,    110  44.      The    question    as    to    whether    a 

Ind.   444,    11    N.   E.   312;    Higham  v.  conveyance  or  transfer  of  money  or 

Vanosdol,  125  Ind.  74,  25  N.  E.  140 ;  property  to  a  child  is  to'  be  regarded 

Gulp  V.  Wilson,   133  Ind.  294,  32  N.  as  a  gift  or  an  advancement,  is  to  be 

E.   928;    Miller's   Appeal,   40    Pa.    St.  determined    by    the    intention    of   the 

57,  80  Am.  Dec.  555n;  Scott  v.  Har-  parent.     Ruch  v.  Biery,   110  Ind.  444, 

ris,  127  Ind.  520,  27  N.  E.  150.  Where  11  N.  E.  312. 

a  father  furnishes  money  to  his  son,        ^  Ruch   v.    Biery,    110   Ind.   444,    11 

and  purchases  land,  and  causes  it  to  N.  E.  312;   Gulp  v.  Wilson,   133  Ind. 

be  conveyed  to  his  son  without  any  294,  32  N.   E.  928;   McGaw  v.  Burk, 

contemporaneous     understanding     or  31  Ind.  56;  Glark  v.  Wilson,  27  Md. 

agreement  concerning  the   repayment  693;  Dutch's  Appeal,  57  Pa.  St.  461. 

of  the  purchase  money,  no  resulting  It  is  not  necessary  that  there  should 

trust  arises,  nor  does  the  son  presum-  have  been  an  agreement  between  the 

ably  become  the  debtor  of  his  father,  father  and  the  son  in  order  to  con- 

'The  presumption  is  that  the  amount  stitute  money  paid  by  the  former  for 
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Advancements  are  based  upon  the  theoi-y  that  a  parent  is  pre- 
sumed to  intend  that  all  his  children  shall  share  equally  in  his  es- 
tate, not  only  in  what  remains  at  his  death,  but  equally  in  all  that 
came  from  him,  and  the  doctrine  of  advancements  is  invoked  to 
effectuate  equality  in  the  distribution  of  his  estate.^*' 

As  to  whether  a  conveyance  or  transfer  of  property  is  to  be  con- 
sidered and  treated  as  an  advancement  or  not,  the  declarations  of 
the  donee  made  before  the  transaction,  or  at  that  time,  or  as  soon 
after  the  transaction  as  to  become  a  part  of  the  res  gestae,  are  ad- 
missible in  evidence.®'^ 

Money  borrowed  from  the  estate  by  an  heir,  and  not  repaid  be- 
fore the  final  settlement  of  the  estate,  may,  in  an  action  to  parti- 
tion the  real  estate,  be  treated  as  an  advancement  to  such  heir.®^ 

Advancements  in  real  or  personal  property  shall  be  charged 
against  the  child  or  descendants  of  the  child  to  whom  the  advance- 
ment is  made  in  the  division  or  distribution  of  the  estate,  but  if 


the  benefit  of  the  latter  an  advance- 
ment, but  in  order  that  money  so  paid 
should  constitute  a  debt,  the  contem- 
poraneous facts  and  circumstances 
must  make  it  appear  that  it  was  un- 
derstood and  intended  at  the  time  to 
be  a  debt.  Higham  v.  Vanosdol,  125 
Ind.  74,  25  N.  E.  140.  Where  a 
mother  conveys  land  to  her  son,  -who 
gives  notes  secured  by  a  mortgage  for 
the  payment  of  the  price  after  her 
death  to  her  other  children  and  to  her 
grandchildren,  his  share  as  heir  to  be 
deducted  therefrom,  the  transaction 
operates  as  an  advancement.  Brun- 
son  V.  Henry,  140  Ind.  455,  39  N.  E. 
256. 

"Herkimer  v.  McGregor,  126  Ind. 
247,  25  N.  E.  145,  26  N.  E.  44 ;  Woer- 
ner  Am.  Law  Admin.,  §  1213.  A  fa- 
ther conveyed  to  his  four  sons  all  of 
his  real  estate,  comprising  substan- 
tially the  whole  of  his  estate.  These 
conveyances   were  made  without  any 


agreement  that  anything  should  be 
paid,  except  a  stipulated  annuity  dur- 
ing the  lifetime  of  the  father  equal  to 
six  per  cent,  of  the  consideration 
named  in  the  deeds.  No  gifts  or  ad- 
vancements had  been  made  to  the 
other  children.  In  the  absence  of  evi- 
dence showing  a  contrary  intention  on 
the  part  of  the  donor,  held,  that 
such  conveyances  should  be  treated 
as  advancement.  Ruch  v.  Biery,  110 
Ind.  444,   11   N.   E.  312. 

"^Harness  v.  Harness,  49  Ind.  384; 
Joyce  V.  Hamilton,  111  Ind.  163,  12 
N.  E.  294;  Thistlewaite  v.  Thistle- 
waite,  132.  Ind.  355,  31  N.  E.  946; 
Fennell  v.  Henry,  70  Ala.  484,  45  Am. 
Rep.  88;  Phillips  v.  Chappell,  16  Ga. 
16;  Graves  v.  Spedden,  46  Md.  527; 
Gulp  V.  Wilson,  133  Ind.  294,  32  N. 
E.  928. 

""New  V.  New,  127. Ind.  576,  27  N. 
E.   154. 
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the  advancement  exceed  the  equal  proportion  of  the  child  ad- 
vanced, the  excess  shall  not  be  refunded.^"* 

In  the  division  or  distribution  of  an  estate  the  amount  or  value 
of  an  advancement  shall  be  estimated  according  to  the  amount  or 
value  when  given/ 

While  section  1246,  Burns'  R.  S.  1908,  provides  ''for  taking 
into  consideration  advancements  to  heirs  of  a  person  dying  intes- 
tate," it  is  doubtful  if  advancements  can  be  charged  against  any 
but  children  or  descendants  of  children,  in  other  words,  confined 
to  the  lineal  descending  line."  Nor  will  the  doctrine  of  advance- 
ment be  applied  where  the  heirs  are  all  grandchildren,  for  in  such 
case  they  inherit  directly  from  the  ancestor  per  capita.  Advance- 
ments can  only  be  charged  where  the  inheritance  comes  to  them 
by  right  of  representation.^ 

While  a  debt  or  gift  may  be  changed  into  an  advancement,  the 
donor  cannot  change  an  advancement  into  a  debt  without  the  in- 
tervention of  some  new  consideration.* 

"*  Burns'  R.  S.  1908,  §  3010.  The  vancements  so  as  to  reduce  the  inter- 
ancestor   must   divest   himself   of   all    est  given  her  by  law   in  the   estate 


interest  in  the  property  in  order  that 
a  conveyance  shall  be  an  advance- 
ment. Joyce  V.  Hamilton,  111  Ind. 
163,  12  N.  E.  294;  Herkimer  v.  Mc- 
Gregor, 126  Ind.  247,  25  N.  E.  145, 
26  N.  E.  44.  Advancements  are  reg- 
ulated exclusively  by  statute.  Barnes 
V.  Allen,  25  Ind.  222.  Money  bor- 
rowed from  the  ancestor  or  estate  by 
an  heir  may  be  treated  as  an  ad- 
vancement. Stokesberry  v.  Reynolds, 
57  Ind.  425;   New  v.   New,   127  Ind 


Barnes  v.  Allen,  25  Ind.  222.  In  the 
division  of  estates  where  advance- 
ments have  been  made,  the  value  of 
the  remaining  estate  is  added  to  the 
advancements,  and  then  each  heir 
made  equal  by  the  distribution  of  the 
remaining  estate,  if  that  can  be  done. 
Scott  V.  Harris,  127  Ind.  520,  27  N. 
E.  150.  Heirs  who  have  received  in 
advancements  more  than  their  share 
of  the  estate  cannot  be  made  to  re- 
fund in  order  to  make  others  receive 


576,  27  N.  E.   154.     A  widow  cannot     an  equal  portion.     Clark  v.  Helm,  130 


claim  any  greater  interest  in  the  re- 
maining estate  because  of  advance- 
ments made  to  heirs.  Ruch  v.  Biery, 
110  Ind.  444,  11  N.  E.  312.  The  wid- 
ow of  a  decedent  may  be  a  compe- 
tent witness  as  to  advancements  to 
heirs.  Scott  v.  Harris,  127  Ind.  520, 
27  N.  E.  150. 

^Burns'    R.    S.    1908,    §    3011.      A 
widow    cannot   be    charged    with    ad- 


Ind.  117,  29  N.  E.  568,  14  L.  R.  A. 
716n. 

"  Barnes  v.  Allen,  25  Ind.  222. 

'Brown  v.  Taylor,  62  Ind.  295; 
Storey's  Appeal,  83  Pa.  St.  89;  Cox 
V.  Cox,  44  Ind.  368;  Person's  Appeal, 
74  Pa.   St.   121. 

*  Harris  v.  Harris,  69  Ind.  181; 
Higham  v.  Vanosdol,  125  Ind.  74, 
25  N.  E.  140;  Mitchell  v.  Mitchell.  8 
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Interest  must  not  be  charged  upon  advancements ;  the  inequality 
which  arises  from  such  earlier  enjoyment  of  his  portion,  must  al- 
ways exist  where  advancements  are  made  at  different  times  to 
children/ 

An  advancement  is  not  treated  as  borrowed  capital  drawing  in- 
terest and  while  the  rule  is  that  interest  will  not  be  charged,  yet 
when  expressly  given  and  received  upon  condition  that  interest 
shall  be  paid  thereon  an  advancement  will  carry  interest.® 

One  of  the  incidents  of  an  advancement  is  that  it  shall  be 
valued  as  of  the  date  when  it  is  received ;  and  the  time  when  it  is 
to  be  considered  and  settled  is  after  the  death  of  the  ancestor  re- 
gardless of  the  time  when  it  was  made.  It  forms  no  part  of  the 
estate  to  be  administered,  and  cannot  be  resorted  to  for  the  pay- 
ment of  debts,  or  for  any  purpose  connected  with  the  settlement 
of  the  estate.^ 

To  constitute  an  advancement  it  is  not  necessary  that  the  pro- 
vision should  take  place  in  the  lifetime  of  the  ancestor,  and  the 
portion  intended  as  an  advancement  may  be  secured  to  the  child 
in  futuro,  or  after  the  parent's  death,  or  upon  a  contingency 
that  has  happened  or  will  arise  within  a  reasonable  time.*     A 

Ala.  414;  Miller's  Appeal,  31  Pa.  St.  Pigg  v.  Carroll,  89  111.  205;  Marsh 
337;  Sherwood  v.  Smith,  23  Conn.  v.  Gilbert,  2  Redf.  (N.  Y.)  465; 
516.  Where,  bj'  the  direction  and  with  Black  v.  Whitall,  9  N.  J.  Eq.  572,  59 
the  consent  of  the  owner,  his  daugh-  Am.  Dec.  423;  Hosmer  v.  Sturges,  31 
ter  and  her  husband  enter  into  the  Ohio  St.  657;  Nelson  v.  Wyan,  21 
possession  of  a  tract  of  land,  and  Mo.  347;  Krebs  v.  Krebs,  35  Ala.  293. 
with  his  knowledge  make  lasting  and  *  Slaughter  v.  Slaughter,  21  Ind. 
valuable  improvements,  it  being  the  App.  641,  52  N.  E.  994 ;  Moale  v.  Cut- 
father's  intention  that  they  shall  re-  ting,  59  Md.  510;  Miller's  Appeal,  31 
side  thereon  during  his  life,  receive  Pa.  St.  337;  Osgood  v.  Breed,  17 
the  proceeds,  keep  up  repairs  and  pay  Mass.  356. 

taxes,  and  at  his  death  his  daughter  ^Porter's   Appeal,   94    Pa.    St.    332; 

to    take    a    life-estate,    with    remain-  Slaughter  v.  Slaughter,  21   Ind.  App. 

der  to  her  children,  there  is  no  ad-  641,  52  N.  E.  994;  Lowe  v.  Wiseman, 

vancement,     and     the     ancestor    may  46   Ind.   App.   405,  91    N.    E.   364,  92 

make  a  different  disposition  from  that  X.  E.  344. 

intended.      Joyce    v.     Hamilton,     111  'Lowe   v.   Wiseman,   46   Ind.    App. 

Ind.  163,  12  N.  E.  294.  405.  91  X.  E.  364,  92  X.  E.  344 ;  Clark 

'Grim's   Appeal,    105    Pa.    St.   375:  v.   Willson,   27   Md.   693. 
Manning   v.    Thruston,   59   Md.   218; 
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father  may  make  advancements  to  a  daughter  by  deeding  land  to 
her  husband.^ 

§  696.  Burdens  attaching  to  the  inheritance. — The  title  to 
real  estate  vests  in  the  heir  immediately  on  the  death  of  the  an- 
cestor, and  the  heir  at  once  takes  a  vested  and  conveyable  interest 
therein.  His  right  to  possession  is  immediate,  and  in  all  suits 
and  actions  affecting  the  real  estate  after  such  descent  has  been 
cast  the  heir  is  a  necessary  party.^° 

The  heir  takes  the  real  estate,  however,  subject  to  the  rights  of 
the  widow  of  the  ancestor,  and  subject  to  the  debts  of  such  an- 
cestor. But  until  this  liability  for  the  ancestor's  debts  is  estab- 
lished or  enforced  in  some  legal  manner  against  the  land  the  heir's 
right  to  possession  cannot  be  interfered  with,  and  he  will  be  en- 
titled to  all  rents  and  profits  accruing  from  the  land  between  the 
casting  of  the  descent  and  the  assertion  of  the  lien  for  the  an- 
cestor's debts.  ^^ 

As  lands  of  a  decedent,  which  have  descended  to  his  heirs,  are 
not  primarily  liable  for  the  debts  of  the  ancestor,  it  is  hardly  ac- 
curate to  say  that  such  lands  are  charged  with  the  debts,  but  that 
they  are  liable  to  be  so  charged.  And  as  the  land  is  liable  for  the 
intestate  ancestor's  debts  only  in  default  of  personal  property  of 

"  Lewis  V.  Stanley,  148  Ind.  351,  45  enforced    against    the    land    to    which 

N.  E.  693,  47  N.  E.  677;  Meredith  v.  the   act   referred.     Taylor   v.    Vande- 

Meredith,  150  Ind.  299,  50  N.  E.  29.  grift,  126  Ind.  325,  25  N.  E.  548. 

'"Fiscus  V.  Moore,  121  Ind.  547,  23  "Rodman  v.  Rodman,  54  Ind.  444; 
N.  E.  362,  7  L.  R.  A.  235;  Piatt  v.  Hankins  v.  Kimball,  57  Ind.  42;  Cock- 
St.  Clair,  6  Ohio  227;  Willis  v.  Wat-  rell  v.  Coleman,  55  Ala.  583.  Where 
•son,  5  111.  64.  The  real  estate  of  a  A,  having  an  estate  of  fee-simple  in  a 
member  of  the  Ma-to-sin-ia  band  of  tract  of  land,  conveyed  to  B  a  life  es- 
Indians,  who  died  in  1880,  having  re-  tate  therein,  the  fee-simple  interest 
ceived  title  to  his  land  under  the  act  remained  in  A,  subject  to  a  life-estate; 
of  congress  of  1872,  did  not  descend  and  upon  the  death  of  A,  intestate, 
to  his  heirs  free  from  the  demands  before  the  expiration  of  the  life-es- 
of  creditors.  Said  land,  on  proper  pe-  tate,  the  fee-simple  interest  therein 
tition,  might  be  sold  to  pay  the  claim  vested  in  the  heirs  of  A,  subject  to 
of  a  creditor  of  a  decedent,  whose  the  life-estate  and  subject  to  the  pay- 
claim  did  not  belong  to  the  class  the  ment  of  the  debts  of  A.  Clark  v. 
payment  of  which  said  act  of  congress  Hillis,  134  Ind.  421,  34  N.  E.  13. 
expressly   provided    should    never    be 


§    696  GENERAL    COURSE    OF    SUCCESSION.  1 23 1 

such  intestate,  it  follows  that  before  the  land  can  be  subjected  to 
such  liability,  unless  the  debt  is  a  special  lien  against  the  land,  an 
exhaustion  of  the  personal  assets  must  be  shown  to  a  reasonable 
certainty.  ^- 

And  where  lands  of  a  decedent,  have  been  taken  for  a  right  of 
Avay  for  a  railroad,  the  damages  arising  therefrom  belong  to  the 
heir  and  not  to  the  administrator.^' 

As  a  result  of  the  rule  which  subjects  the  land  to  the  payment 
of  the  ancestor's  debts,  the  heir  to  whom  such  land  descends  can- 
not alien  it  to  the  prejudice  of  the  creditors  of  such  ancestor.  If 
the  heir  should  sell  and  convey  the  land  he  will  be  answerable  to 
such  creditor  for  the  amount  received  therefor.^* 

In  some  cases  it  has  been  held  that  in  such  alienation  the  grantee 
of  the  heir  will  not  stand  in  any  better  position  than  does  the  heir, 
and  that  he  may  be  called  to  answer  for  the  debt.^'^ 

At  common  law  the  title  to  real  property  vested  absolutely  in 
the  heirs  upon  the  death  of  the  ancestor  and  was  not  subject  to  the 
burdens  of  a  charge  for  the  payment  of  the  debts  of  the  ancestor. 
In  Fiscus  V.  Moore,  121  Ind.  547,  553,  23  N.  E.  362,  the  court; 
says :     "Although  the  heir  may  have  sold  and  conveyed  the  land, 

^  Hunsucker  v.  Smith,  49  Ind.  114;  be    reduced    unless    it    was    necessary 

Chandler   v.    Chandler,    78    Ind.   417;  to  pay  debts,  and  then  only  so  far  as 

Rinard  v.  West,  92  Ind.  359.  it  might  be  required  after  exhausting 

"  Hankins  v.  Kimball,  57  Ind.  42 ;  the  father's  share,  but  not  below  one- 

Boynton  v.  Peterborough  &c.  R.  Co.,  third.     Matthews  v.  Pate,  93  Ind.  443. 

4  Cush.   (Mass.)   467.  "Austin  v.   Bailey,   11  Vt.   219,  86 

"Elliott  V.  Moore,  5  Blackf.  (Ind.)  Am.  Dec.  703;  Weakley  v.  Conradt, 
270;  Weakley  v.  Conradt,  56  Ind.  430;  56  Ind.  430.  In  Fiscus  v.  Moore,  121 
Watkins  v.  Holman,  16  Pet.  (U.  S.)  Ind.  547,  23  N.  E.  362,  7  L.  R.  A.  235, 
25,  10  L.  ed.  873.  An  intestate  left  it  is  said :  "The  claim  of  the  as- 
as  heirs  a  widow  and  father,  between  signee  is  not  a  claim  to  an  interest 
whom  partition  was  afterward  made,  in  land,  but  it  is  a  claim  to  an  in- 
giving  her  three-fourths  and  the  fa-  terest  in  the  assets  of  the  estate ; 
ther  one-fourth  of  the  lands  of  the  whatever  interest  he  has  is  an  in- 
deceased.  Afterward,  the  land  thus  terest  in  the  estate,  and  he  takes  that 
allotted  to  the  father  was  properly  interest  precisely  as  his  assignor  held 
sold  by  the  administrator  to  pay  it.'  Johnson  v.  Hoyle,  3  Head, 
debts,  and  upon  his  death  his  heirs  (Tenn.)  56;  Duvall  v.  Speed,  1  Md. 
brought  partition,  claiming  one-fourth  Ch.  229;  Baker  v.  GrifRtt,  83  Ind.  411 ; 
of  the  lands  allotted  to  the  widow.  Koons  v.  Mellett,  121  Ind.  585,  23  N. 
Held,  that  the  action  would  not  lie,  E.  95,  7  L.  R.  A.  231n ;  modifying  Ball 
because   her   three-fourths   could   not  v.  Green,  90  Ind.  75. 
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the  conveyance  made  by  an  administrator  under  the  order  of  the 
court  is  not  in  anywise  affected  or  impaired  by  the  previous  in- 
cumbrance or  conveyance  by  the  heir.  This  conclusion  logically 
results  from  the  fact  that  under  the  statutes  of  our  state  the  real 
and  personal  property  of  an  intestate  descend  to  the  same  persons 
and  in  the  same  proportions,  and  both  are  equally  chargeable  with 
the  payment  of  his  debts,  with  the  exception  that  the  personal  es- 
tate must  be  exhausted  first."  And  that  "it  is  not  in  the  power 
of  a  third  person  to  impair,  or  embarrass  the  personal  representa- 
tive in  the  settlement  of  an  estate  by  dealing  with  the  heirs,  upon 
the  supposition  that  their  interest  is  of  a  certain  or  fixed  character. 
Nor  can  the  other  heirs  be  deprived  of  some  portion  of  their  estate 
by  the  intervention  or  intermeddling  of  a  stranger  so  as  to  destroy 
the  equality  of  descent  and  distribution.'"^ 

In  some  other  states,  however,  if  the  sale  has  been  made  in 
good  faith  the  grantee  takes  a  good  title  and  the  remedy  of  the 
creditor  is  a  personal  one  against  the  heir." 

The  heir  is  not  liable  personally  for  the  debts  of  the  ancestor 
but  only  to  the  extent  of  the  estate  taken  from  such  ancestor  by 
descent,  and  he  is  not  liable  beyond  the  amount  of  such  assets  re- 
ceived by  him." 

§  697.  When  an  estate  reverts. — An  estate  which  shall  have 
come  to  the  intestate  by  gift  or  by  conveyance,  in  consideration  of 
love  and  affection,  shall,  if  the  intestate  die  without  children  or 
their  descendants  revert  to  the  donor,  if  living,  at  the  intestate's 
death,  saving  to  the  widow  or  widower,  however,  his  or  her 
rights  therein :  Provided,  That  the  husband  or  wife  of  such  in- 
testate shall  hold  a  lien  upon  such  property  for  the  value,  at  the 
intestate's  death,  of  all  improvements  by  him  or  her  made  thereon, 
and  for  all  moneys  derived  from  the  separate  estate  of  such  hus- 
band or  wife  expended  in  making  such  improvements." 

"Foltz  V.  Wert,  103  Ind.  404,  2  N.     Y.)   414;  Warren  v.  Raymond,  17  S. 
E.   950;   McCandless   Appeal,  98   Pa.     Car.  163. 
St.   489;   Nelson   v.   Murfee,   69   Ala.        "Bryan  v.  Blythe,  4  Blackf.   (Ind.) 


598 


249. 


Smith  V.  Thomas,  14  Lea.  (Tenn.)        "Burns'  R.   S.   1908,   §  2997.     If  a 
324;  Covell  v.  Weston,  20  Johns.  (N.     parent  conveys  land  to  a  child  as  a 
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This  Statute  makes  provision  for  a  peculiar  class  of  cases,  and 
expressly  excepts  it  from  the  rules  which  prevail  in  ordinary  cases. 

It  does  not  create  an  estate  in  reversion  in  the  donor,  nor  does 
it  annex  any  condition  to  the  estate  of  the  donee  which  is  a  fee 
simple  absolute.  The  donor  on  the  death  of  the  donee  takes  the 
estate  as  heir  and  not  as  reversioner  or  remaindemian,  and  takes 
it  charged  with  the  debts  of  the  donee.-" 

In  all  lands  falling  within  the  purview  of  this  statute  the  sur- 
viving widow  or  widower  will  take  the  one-third  and  the  two- 
thirds  will  revert  to  the  donor.  By  the  proviso  the  widow  or 
widower  will  also  be  entitled  to  a  lien  upon  such  reversion  for  all 
improvements  made  thereon  by  him  or  her,  or  for  money  spent 
in  such  improvements  out  of  the  separate  estate  of  either.-^ 

The  court,  in  construing  the  proviso  in  the  above  statute,  says : 
'Tt  is  loosely  and  inaccurately  worded,  and  in  consequence  is 
somewhat  difficult  of  interpretation,"  but  that  it  "should  l^e  con- 
strued as  if  it  read,  that  the  wife  of  such  intestate  shall  hold  a  lien 
upon  such  property  for  the  value,  at  the  intestate's  death,  of  all 

gift,  and  the  child  dies  without  issue,  of  the  donee.  Wingate  v.  James,  121 
but  leaves  a  widow,  two-thirds  of  the  Ind.  69.  22  N.  E.  735.  If  the  estate 
land  reverts  to  the  parents.  Mitchell  of  a  husband  does  not  exceed  one 
V.  Parkhurst,  17  Ind.  146;  Myers  v.  thousand  dollars  in  value,  lands  con- 
Myers,  57  Ind.  307;  Kenney  v.  Phil-  veyed  to  the  husband  as  a  gift  will 
lipy,  91  Ind.  511.  If  a  parent  conveys  not  revert  to  the  donor  as  against  the 
lands  as  a  gift  to  his  child  during  his  widow  of  the  donee.  Thomas  v. 
life,  and  the  fee  to  become  vested  in  Thomas,  18  Ind.  9.  When  lands  re- 
others  upon  certain  contingencies,  and  vert  to  the  donor  the  husband  or  wife 
such  child  dies  without  having  a  fee  of  the  donee  will  hold  a  lien  on  all 
in  the  lands,  his  widow  has  no  inter-  the  lands  conveyed  for  improvements 
est  therein,  and  the  lands  revert  to  the  made  by  them.  Myers  v.  Myers,  57 
donor.     Amos  v.  Amos,   117  Ind.  2>7,  Ind.    307. 

19  N.   E.  543.     If  a  husband  causes  "Amos  v.  Amos,  117  Ind.  27,  19  N. 

lands  to  be  conveyed  to  his  wife  as  E.  543;   Wingate  v.  James,    121   Ind. 

a    gift,    on    her    death    intestate    and  69,  22  N.  E.  735;  Dolin  v.  Leonard, 

without  issue  the  lands  will  revert  to  144  Ind.  410,  43  N.  E.  568;  Weaver 

the   husband.     Fontaine   v.   Houston,  v.   Gray,  27  Ind.   App.   35,  76  N.   E. 

86  Ind.  205.     When  lands  revert  to  a  795. 

donor   under   this   section,   the   donor  "^  Mitchell  v.  Parkhurst,  17  Ind.  146 ; 

takes  the  lands  as  heir  of  the  donee,  Myers  v.  Myers,  57  Ind.  307;  Kenney 

and  the  lands  are  liable  for  the  debts  v.    Phillipy,   91    Ind.   511;    Weaver   v. 

Gray,  27  Ind.  App.  2o,  76  X.  E.  795. 
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improvements  by  her,  and  not  by  him,  made  thereon."  This  con- 
struction, the  court  says,  seems  "in  hannony  with,  and  gives  some 
meaning  to,  the  remainder  of  the  proviso.  For,  if  the  proviso 
should  be  so  construed  as  to  provide  that  the  wife  of  such  intes- 
tate shall  hold  a  lien  upon  such  property  for  the  value,  at  the  in- 
testate's death,  of  all  improvements  by  him  or  her  made  thereon, 
there  would  be  no  sense  whatever  in  the  remainder  of  the  proviso, 
which  provides,  as  applied  to  this  case,  an  additional  lien  in  favor 
of  the  appellee  for  all  moneys  derived  from  her  separate  estate, 
expended  in  making  such  improvements.  *  *  *  For  it  can 
hardly  be  presumed  that  the  legislature  intended,  that,  in  such  a 
case  as  this,  the  survivor  should  hold  a  lien  for  both  the  value  of 
all  improvements,  and  also  for  the  survivor's  money  expended  in 
making  the  same  improvements."^^ 

The  lien  herein  provided  for  is  given  against  the  entire  property 
and  not  upon  any  particular  part  or  share  thereof ;  and  the  third, 
taken  by  the  widow  or  widower,  is  liable  for  its  proportionate 
share  of  such  lien,  with  the  two-thirds  which  reverts  to  the 
donor.  ^^ 

The  donee,  under  this  statute,  takes  a  vested  estate  in  fee-simple 
in  such  lands,  and  when,  for  lack  of  issue,  they  revert  to  the 
donor,  such  donor  takes  as  heir  of  the  donee,  and  the  reversion 
comes  to  him  burdened  with  the  liability  for  the  debts  of  the 
donee.^* 

It  is  held  in  Dolin  v.  Leonard,  144  Ind.  410,  43  N.  E.  568,  that 
sections  3027  and  3028,  Burns'  R.  S.  1908,  do  not  apply  in  cases 
where  the  real  estate  came  to  the  intestate  by  gift  or  conveyance 
in  consideration  of  love  and  affection,  thus  overruling  on  this 
point  Thomas  v.  Thomas,  18  Ind.  9.     It  was  said  that  the  stat- 

"  Myers  v.  Myers,  57  Ind.  307.  birth  of  a  child,  and  upon  the  death 

"^  Myers  v.   Myers,  57  Ind.   307.  of  both  A  and  the  child  without  chil- 

°*  Wingate  v.  James,  121  Ind.  69,  22  dren,  the  land  reverts  to  the  donor  un- 

N.    E.   735.     Where,   in   consideration  der  the  statute,  the  limitation  to  oth- 

of    love    and    affection,    land    is    con-  ers  not  being  effectual ;  but  whether 

veyed  to  A  for  life,  with  the  fee  to  the   limitation  over  be   considered   as 

his  children  begotten  in  wedlock,  and,  effectual  or  void,  the  widow  of  A  has 

failing  children,  to  other  persons,  the  no    interest    in    the    land.      Amos    v. 

remainder  vests  immediately  upon  the  Amos,  117  Ind.  37,  19  N.  E.  543. 
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ute  "providing  when  the  estate  shall  revert  to  the  donor,  embraces 
a  distinct  class  of  cases  not  otherwise  provided  for,  and  its  provis- 
ions expressly  except  it  from  the  other  sections,  except  those 
which  give  to  the  suniving  widow  or  widower  one-third.  It  was 
the  intent  of  the  legislature  by  this  section  to  save  to  the  widow 
or  widower  only  that  part  of  such  real  estate  as  the  donee  could 
not  have  deprived  such  widow  or  widower  of  by  will  under  any 
of  the  other  sections."' 

When  land  has  been  conveyed  to  a  wife,  as  a  gift  from  her  hus- 
band, on  the  death  of  the  wife  intestate  without  issue,  the  land  so 
conveyed  will  revert  to  the  husband. ^^ 

There  are  three  conditions  upon  which  land  will  revert  to  the 
donor  under  this  statute.  One  is  that  the  consideration  of  the 
conveyance  must  have  been  wholly  love  and  affection.  Another 
is  that  the  grantee  must  have  died  intestate,  leaving  neither  father, 
mother,  child  or  descendants  of  a  child  living.  A  third  is  that  the 
grantor  must  have  sun-ived  the  grantee.  So  if  the  grantor  dies 
before  the  grantee  no  rights  under  this  statute  pass  to  the  heirs  of 
such  grantor,  and  if  the  grantee  afterward  dies  intestate  leaving 
no  father  or  mother,  or  children  as  their  descendants  but  leaves 
a  husband  or  wife  surviving  the  land  received  by  gift  will  descend 
to  such  survivor.^* 

==*  Fontaine  v.  Houston,  86  Ind.  205.  affection    reverts    to    the    grantor,    if 

Under  the  statute  relating  to  an  es-  living,  uporr  the  death  of  the  grantee 

tate  coming  to  an  intestate  in  consid-  intestate,    without    issue    and    unmar- 

eration    of    love    and    affection,    the  ried.     Kenney  v.  Phillipy,  91  Ind.  511. 

widow    takes    only   by   virtue    of   her  ^  Klemm    v.    Fread,    45    Ind.    App. 

marital  rights,  and  not  as  an  heir  or  587,   91    N.   E.   256.     In   the   case  of 

descendant.     Amos  v.  Amos,  117  Ind.  Wingate  v.  James,  121  Ind.  69,  22  N. 

37,  19  N.  E.  543.     Where  a  husband,  E.   735,    the   court,    after  quoting  the 

in  consideration  of  love  and  affection,  section    of    the    statute    in    question, 

causes  his  lands  to  be  conveyed  to  his  said :     "A   conveyance   of   land   made 

wife,  the  whole  of  such  lands,   upon  by  way  of  gift,  or  in  consideration  of 

her    death    intestate,     seized    of    the  love    and    affection,    creates    in    the 

lands  and  without   children,   or  their  grantee   precisely  the   same   estate   as 

descendants,  leaving  the  husband  sur-  a  like  conveyance  made  upon  a  val- 

viving,   reverts   to   him.     Fontaine   v.  uable  consideration.    The  effect  of  the 

Houston,  86  Ind.  205 ;  Amos  v.  Amos,  statute  is  not  to  reserve  to  the  grantor 

117  Ind.  37,  19  N.  E.  543.     An  estate  an  estate  in  reversion,  or  to  annex  a 

granted  in  consideration  of  love  and  condition  to  the  estate  of  the  grantees. 
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§  698.  Does  not  affect  quality  of  estate. — As  the  section 
under  consideration  is  a  part  of  the  statute  regulating  the  descent 
and  distribution  of  estates,  it  has  been  held  that  it  in  no  wise  af- 
fects or  controls  the  character  or  quality  of  the  estate  held  by  an 
intestate  in  his  lifetime,  but  simply  declares  who  shall  inherit  the 
estate  in  certain  contingencies  upon  his  death ;  and  that  a  convey- 
ance of  land  made  by  way  of  gift,  or  in  consideration  of  love  and 
affection,  creates  in  the  grantee  the  same  estate  precisely  as  a  like 
conveyance  would  do  which  had  been  made  upon  a  valuable  con- 
sideration. The  effect  of  this  statute  is  not  to  reserve  to  the 
grantor  an  estate  in  reversion,  or  to  annex  a  condition  to  the  estate 
of  the  grantees.  It  simply  declares  who  shall  inherit  the  estate 
in  case  the  grantee  dies  intestate,  and  without  children  or  their 
descendants.  And  while  it  is  true  that  the  language  of  the  stat- 
ute is  that  the  estate  shall  revert  to  the  donor,  if  living,  in  case 
the  grantee  dies  without  children,  this  does  not,  however,  create 
an  estate  in  reversion  in  the  grantor,  so  as  to  vest  in  him  a  rever- 
sion in  the  interest  in  the  land  during  the  lifetime  of  the  grantee. 
It  simply  declares  that  under  certain  contingencies  the  estate  shall 
return  to,  or  be  cast  upon  the  grantor.  The  effect  of  this  statute 
is  to  make  the  grantor,  if  living,  the  heir  of  the  grantee,  in  the 
absence  of  children  and  their  descendants.  An  estate  in  reversion 
commonly  exists  where  the  grantor  has  conveyed  less  than  the 
whole  estate,  to  be  enjoyed  at  some  future  time  upon  the  happen- 
ing of  some  particular  event." 

Under  this  statute  the  widow  of  the  donee  takes  her  interest  in 

It  simply  declares  who  shall  inherit  of  the  latter.  It  simply  declares  that 
the  estate  in  case  the  grantee  dies  under  certain  contingencies  the  estate 
intestate,  and  without  children,  or  shall  return  to,  or  be  cast  upon,  the 
their  descendants.  It  is  true,  the  Ian-  grantor.  The  effect  of  the  statute  is 
guage  of  the  statute,  is  that  the  estate  to  make  the  grantor,  if  living,  the 
shall  revert  to  the  donor,  if  living,  in  heir  of  the  grantee  in  the  absence  of 
case  the  grantee  dies  intestate  with-  children  or  their  descendants.  The 
out  children.  This,  however,  does  not  grantor  succeeds  to  the  estate  by  op- 
create  an  estate  in  reversion  in  the  eration  of  law  upon  the  death  of  the 
grantor,  so  as  to  vest  in  him  a  rever-  owner. 

sionary    interest    in    the    land    during  "Wingate  v.  James,  121  Ind.  69,  22 

the  lifetime  of  the  grantee,  nor  does  N.  E.  735 ;  9  Am.  &  Eng.  Ency.  Law 

it  annex  any  condition  to  the  estate  357. 
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such  lands,  not  as  heir  of  her  husband,  but  by  virtue  of  her  mari- 
tal rights.-* 

Where  a  conveyance  has  been  made  to  one,  in  consideration  of 
love  and  affection,  for  life,  with  the  fee  to  his  children  begotten  in 
wedlock,  and  failing  such  children  the  fee  to  other  persons,  the  re- 
mainder vests  immediately  on  the  birth  of  a  child,  and  upon  the 
death  of  both  father  and  child  without  children,  the  land  will  re- 
vert to  the  donor,  the  limitation  to  others  not  being  eft'ectual,  and 
the  widow  of  the  person  holding  the  life  estate  will  take  no  inter- 
est in  such  land.'^ 

§  699.  A  murderer  shall  not  inherit. — Another  anomaly 
was  introduced  into  the  law  regulating  descents  and  distribution 
by  the  legislature  in  1907,  when  it  was  enacted  "that  no  person 
who  unlawfully  causes  the  death  of  another  and  shall  have  been 
convicted  thereof,  or  aids  or  abets  in  such  unlawful  killing  of  an- 
other, shall  take  by  devise  or  descent  any  part  of  the  property,  real 
or  personal,  owned  by  the  decedent  at  the  time  of  his  or  her 
death."^'' 

The  idea  of  this  statute  is  borrowed  from  the  civil  law  which 
excluded  from  the  succession,  either  by  testament  or  to  an  intes- 
tate, one  who  takes  or  attempts  to  take  the  life  of  a  person  to 
whom  he  would  succeed. ^^ 

Upon  this  subject  there  is  division  in  the  cases.  Resting  the 
decisions  upon  the  familiar  rule  that  no  one  shall  be  permitted  to 
profit  by  his  own  fraud,  or  to  take  advantage  of  his  own  wrong, 
it  has  been  held  by  some  courts,  that  the  common  law,  in  the  ab- 
sence of  any  statute,  and  in  disregard  of  the  statute  of  descents, 
operates  to  exclude  the  wrong-doer  from  succession  to  the  estate 
of  his  victim.^" 

Other  cases  hold  to  the  principle  that  the  courts  cannot  annul 

^^Amos   V.   Amos,    117   Ind.   2,7,  19        ""  Riggs  v.   Palmer,   115  N.  Y.  506, 

N.  E.  543.  22  X.  E.  188,  12  Am.  St.  819n,  5  L. 

"•Amos    V.    Amos,    117    Ind.   27.  19    R.  A.  340n ;  Ellerson  v.  Westcott,  148 

N.  E.  543.  X.  Y.  149.  42  X.  E.  540,  30  Am.  Law 

'"Burns'  R.  S.  1908,  §  2995.  Review  130,  4  How.  Law  Review  394. 

"  Domat  Civ.  Law,  art.  2551. 

17— Pro.  Law. 
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the  positive  enactments  of  the  legislature  relative  to  wills  and  de- 
scents, by  reading  into  them  the  limitations  of  either  the  common 
or  civil  law  or  the  promptings  of  humanity.^'' 

Still  other  courts  have  refused  to  make  any  changes  in  the  law 
of  descents  by  decreeing  the  forfeiture  of  the  inheritance  of  a 
murderer,  holding  that  to  do  so  would  be  to  violate  the  provision 
of  the  constitution  which  prohibits  any  attainder  or  any  forfeiture 
of  estate  or  corruption  of  blood."''* 

The  Indiana  State  Constitution  says :  "No  conviction  shall 
work  corruption  of  blood  or  forfeiture  of  estate.''"'^ 

§  700.  Forced  heirs. — It  is  a  general  rule  of  law  that  a  per- 
son may,  by  gift  during  life,  or  by  will  after  death,  divest  him- 
self of  his  entire  estate  to  the  exclusion  of  his  heirs  and  of  every 
one  having  any  interest  therein  except  his  creditors.  Such  disin- 
heritance may  be  worked  as  against  the  heir  in  favor  of  an  entire 
stranger.  But  this  rule,  like  many  others,  is  subject  to  excep- 
tions, one  of  which  is  the  rights  given  by  statute  in  nearly  all  the 
states  to  the  surviving  husband  or  wife.  To  these  respective 
rights  all  rules  of  descent  and  distribution  are  made  subservient, 
and  a  person's  right  to  control  the  distribution  of  his  estate  by 
will  is  thus  limited  by  the  statutory  rights  given  to  the  surviving 
wife  or  husband. 

Such  statutes  create  a  class  who  cannot  be  disinherited,  and  who 
in  thus  far  may  be  denominated  forced  heirs,  a  term  which  is  used 
in  the  civil  law  to  designate  a  class  who  cannot  be  disinherited.  It 
means  those  persons  who  cannot  by  gift  or  will,  be  deprived  of  the 
portion  of  the  estate  which  the  law  reserves  to  them. 

In  this  state  neither  the  husband  nor  wife  dying  testate  can  by 
will  disinherit  the  survivor.  Such  survivor  may,  however,  be  put 
to  his  or  her  election,  but  the  amount  given  by  the  statute  cannot 
be  reduced  except  with  the  consent  of  the  one  who  would  inherit. 

^  Shellenberger  v.  Ransom,  41  Neb.  L.  R.  A.   145 ;   Owens  v.   Owens,  .100 

631,  59  N.  W.  935,  25  L.  R.  A.  564n ;  N.  Car.  240,  6  S.  E.  794.     For  a  dis- 

Deem  v.  Millikin,  6  Ohio  C  C.  357.  cussion    of   the   cases   upon   this    sub- 

^  Carpenter's    Estate,    170    Pa.    St.  ject,   see  39  Cent.  L.  J.  217. 

203,  32  Atl.  637,  50  Am.   St.  765,  29  ''Const.,   art.    1,    §   30. 
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Prior  to  March  11,  1889,  when  the  law  of  this  state  conferred 
upon  a  second  or  subsequent  childless  wife  a  fee  in  her  deceased 
husband's  real  estate,  and  at  her  death  cast  the  descent  of  such  fee 
upon  the  children  of  such  husband  by  a  former  wife,  a  species  of 
forced  heirship  was  thus  created,  and  such  children  by  the  former 
wife  took  the  descent,  not  from  the  father,  but  as  forced  heirs  of 
the  subsequent  childless  wife  through  whom  the  fee  was  made  to 
pass."** 

The  courts  found  it  awkward  to  declare  that  a  fee  which  in 
practical  effect  was  only  a  life  estate,  and  in  1889  this  statute  was 
so  amended  as  to  do  away  with  this  anomaly,  and  the  fee  now  re- 
mains in  the  children  by  the  former  wife,  while  the  subsequent 
childless  wife  takes  but  a  life  estate  in  her  interest  in  real  estate 
derived  from  her  husband. 

In  this  state  where  heirs  are  made  by  law  and  not  born,  and 
where  all  the  rights  and  privileges  of  heirship  are  of  statutory  cre- 
ation, the  doctrine  of  forced  heirship  has  but  little,  if  any  applica- 
tion.^' 


**  Utterback  v.  Terhune,  75  Ind.  363 ; 
Hendrix  v.  McBeth,  87  Ind.  287; 
Flenner  v.  Benson,  89  Ind.  108; 
Thorp  V.  Hanes,  107  Ind.  324,  6  N. 
E.  920.  Act  March  11,  1889,  §  1.  if 
retrospective,  does  not  take  away  the 
right  of  the  children  of  an  intestate 
by  his  first  wife  as  forced  heirs  of 
his  second  wife,  who  has  no  children. 
Rogers  v.  Rogers,  137  Ind.  151,  36  N. 
E.  895.  Prior  to  the  act  of  March  11, 
1889,  a  childless  second  wife  took  an 
interest  equal  to  the  undivided  one- 
third  in  fee-simple  in  her  deceased 
husband's  real  estate.  During  her 
lifetime  the  children  of  her  husband 
had  no  vested  estate  in  the  property 
which  descended  to  her,  but  at  her 
death  they  became  her  heirs  by  com- 
pulsion of  law.  Habig  v.  Dodge,  127 
Ind.  31,  25  N.  E.  182.  Under  the 
statute  previous  to  the  amendment  of 
1889  a  childless  second  wife  takes  a 


fee-simple  title  in  one-third  of  the 
real  estate  of  which  her  husband  died 
seized.  At  her  death  the  children  of 
the  husband  by  a  former  marriage 
become  her  forced  heirs,  and  the  quit- 
claim deeds  of  such  children  do  not 
estop  them  from  recovering  the  land 
after  the  death  of  the  widow.  Such 
deeds  only  pass  the  title  held  by  the 
grantors  at  the  time  of  the  convey- 
ances. Montgomery  v.  !McCumber, 
128  Ind.  374,  27   N.   E.   1114. 

"  The  rule  formerly  was  that  where 
an  owner  of  real  estate  dies,  leaving 
a  widow  by  whom  he  has  no  children, 
and  leaving  children  by  a  previous 
wife,  the  widow  takes  a  portion  of  the 
deceased  husband's  real  estate  in  fee- 
simple,  free  from  all  demands  of  his 
creditors,  and  such  children,  at  her 
death,  become  her  forced  heirs  as  to 
the  land  so  acquired  by  her,  which 
descends  to  them  without   regard   to 
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§  701.  Legitimacy,  and  how  established. — As  a  rule  the 
one  thing  required  of  one  who  is  to  inherit  is  that  he  shall  be  the 
legitimate  heir  of  the  ancestor  from  whom  the  inheritance  comes. 
By  the  common  law  none  but  legitimate  heirs  could  inherit;  and 
by  legitimate  heir  was  meant  one  born  of  parents  in  lawful  wed- 
lock, or  within  a  competent  time  afterwards.^** 

Legitimacy  is  a  legal  capacity  whereby  property  may  be  ac- 
quired by  descent,  etc.  It  may  itself  be  regarded  as  a  valuable 
kind  of  property,  a  privilege  of  which  one  cannot  be  constitution- 
ally deprived.  ^^ 

In  a  civilized  community  every  child  is  presumed  to  be  legiti- 
mate where  the  mother  has  been  cohabited  with  and  recognized 
by  the  father  as  his  wife.  And  where  there  is  no  proof  to  the 
contrary  no  other  evidence  will  be  necessary  to  establish  the  mar- 
riage and  legitimatize  the  offspring  of  it.*° 

The  foregoing  canons  of  descent  and  rules  of  inheritance  are 
based  upon  this  presumption  of  legitimacy.  It  is  essential  to  heir- 
ship in  a  broad  and  unlimited  sense.  The  legal  presumption  that 
he  is  the  father  of  the  child  whom  the  nuptials  show  to  be  so  is  the 
foundation  of  every  man's  birth  or  status.  The  legal  presump- 
tion of  legitimacy  underlies  the  whole  social  fabric."*^ 

When  there  has  been  a  marriage  and  the  husband  and  wife  have 
cohabitated  together,  in  the  absence  of  any  proof  of  incompe- 
tency, the  issue  is  conclusively  presumed  to  be  legitimate,  and  this, 

any  conveyance  she  may  have  made,  wife  take  such  land  as  forced  heirs  of 

Improvements  placed  thereon  by  her  such    surviving    wife    at    her    death. 

inure  to  their  benefit  at  her  death,  as  Utterback   v.    Terhune,    75    Ind.    363; 

do   also   improvements   made   thereon  McClamrock    v.     Ferguson,    88    Ind. 

during  her  life  by  one  in  possession  208;    Bryan   v.    Uland,    101    Ind.   477. 

under     her     conveyance     taken     with  "*  1   Black  Comm.  446. 

knowledge  of  the  facts.     The  surviv-  "^  Campbell's     Case,     2     Bland     Ch. 

ing  second  or  other  subsequent  wife  (Md.)    209. 

by  whom  her  husband  has  no  children  ^  Strode     v.     Magowan,     2     Bush 

alive  by  a  previous  wife,  at  his  death  (Ky.)    621. 

takes   her   share   in   his    land   in    fee-  "  Nichols  on  Adultery  and  Bastardy 

simple,  and  the  children  of  a  former  161. 
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too,  although  the  wife  may  be  shown  to  have  been  guilty  of  infi- 
delity either  before  or  after  the  marriage. ■*- 

A  child  begotten  before  but  born  after  the  marriage  is  legit- 
imate.'*^ 

This  was  the  policy  of  the  English  law  and  remains  unchanged 
in  this  countr}^  and  a  child  born  of  a  married  woman  is  presumed 
to  be  the  child  of  the  husband  unless  there  is  evidence  which  ex- 
cludes all  doubt.  At  common  law  it  was  conclusively  presumed 
that  the  issue  was  legitimate  if  the  husband  was  within  the  four 
seas  at  any  time  during  the  pregnancy  of  the  wife.**  But  by  the 
modern  rule  this  presumption  is  not  conclusive,  and  all  doubt  may 
be  excluded  from  other  circumstances  although  the  father  be  with- 
in the  four  seas.  Every  species  of  legal  evidence  may  now  be  in- 
troduced tending  to  the  same  conclusion,  but  the  evidence  must  be 
of  such  character  as  to  exclude  every  doubt. *^ 

The  burden  is  upon  the  party  alleging  that  the  child  of  a  mar- 
ried woman  is  illegitimate  of  proving  that  fact.  In  Plowes  v. 
Bossey  the  court  says :  "A  child  born  of  a  married  woman  is  pre- 
sumed, prima  facie,  to  be  legitimate,  *  *  *  anj  our  law  re- 
spects and  supports  the  legitimacy  of  such  child;  and  although  it 
does  not  prohibit  any  person  interested  from  making  out  the 
illegitimacy,  it  throws  tlie  onus  probandi  entirely  upon  such  pcr- 
son.  *  *  *  And  further,  *  =;=  *  the  law  will  not  allow  the 
presumed  status  of  the  child  to  be  taken  away  merely  on  the  bal- 
ance of  probability.  The  evidence  must,  on  the  contrary,  not 
only  be  such  as  to  raise  in  the  mind  of  a  judge  or  jury  strong 
doubts,  but  it  must  be  such  as  to  produce  a  judicial  conviction  that 
child  was  not  procreated  by  the  husband."*® 

*^  Hemmenway  v.   Towner,   1  Allen  and     inherit    from    him.      Bailey    v. 

(Mass.)  209;  Cross  v.  Cross,  3  Paige  Boyd,  59  Ind.  292;  Brock  v.  State,  85 

Ch.   (N.  Y.)   139,  23  Am.  Dec.  778.  Ind.  397. 

"Moran    v.     State,     73     Ind.    208;  "  Regina   v.    Murrey,    1    Salk.    122; 

Doyle  V.   State,  61    Ind.  324.     If  the  Rex  v.  Alberton,  1  Ld.  Raym.  395. 

parents    of    bastard    children    marry  ^  Head  v.  Head,  1  Sim.  &  Stu.  150. 

and   the   man    treats   the   children    as  **  Plowes   v.    Bossey,    31    L.    J.    Ch. 

his  own,  they  will  become  legitimate  681. 
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§  702.  Presumptions,  proof,  etc. — The  presumption  of  le- 
gitimacy may  be  rebutted  in  cases  where  the  husband  is  shown  to 
have  been  impotent ;  or  where  he  was  absent  so  as  to  have  no  in- 
tercourse or  connection  of  any  kind  with  the  mother;  or  where  the 
father  is  absent  at  a  time  when  in  the  course  of  nature  the  child 
must  have  been  begotten;  or  if  present  that  it  was  only  under  such 
circumstances  that  there  was  no  possibility  of  sexual  intercourse.^' 

Where  a  child  is  born  in  lawful  wedlock,  the  husband  and  wife 
not  being  separated  by  a  divorce,  sexual  intercourse  is  presumed 
to  have  taken  place  between  them,  and  such  presumption  prevails 
until  overcome  by  conclusive  evidence  of  the  impossibility  of  such 
intercourse  at  a  time  when  in  the  course  of  nature  such  child 
should  have  been  begotten.^-  And  where  there  is  such  access  as 
affords  opportunity  for  sexual  intercourse  between  a  husband  and 
wife,  such  intercourse  will  be  presumed  for  the  purpose  of  estab- 
lishing legitimacy.  And  such  presumption  will  hold  good  even 
where  the  husband  and  wife  are  living  apart  and  not  divorced." 
For  where  access,  or  possibility  of  access,  has  once  been  estab- 
lished, no  inquiry  can  be  made  as  to  whether  the  husband  is  the 
parent  of  the  child  or  not  unless  impotency  is  clearly  proven.'" 

Where  non-access  is  alleged  as  a  ground  for  illegitimacy,  the 
possibility  of  access  must  be  disproved  beyond  all  reasonable 
doubt.  It  is  not  necessary  to  prove  the  absolute  impossibility  of 
access. ^^  And  where  non-access  between  husband  and  wife  was 
established  for  more  than  a  year  continuing  to  within  a  period  of 

*^Hargrave    v.    Hargrave,    9    Beav.  serting  his  legitimacy,  such  presump- 

552.     Where   one   who   has   been   ad-  tion  applies  with  peculiar  force.  Teter 

judged    insane    afterwards    marries    a  v.  Teter,    101   Ind.   129,   51   Am.   Rep. 

woman    with    whom    he    lives    as    his  742. 

wife  for  a  number  of  years,  the  pre-  '' Hemmenway  v.   Towner,   1   Allen 

sumption  of  insanity  will  not  prevail  (Mass.)    209;    Plowes    v.    Bossey,    31 

against   the   presumption   in   favor  of  L.  J.  Ch.  681. 

the  legality  of  the  marriage.     Caster  "'  Commonwealth  v.  Wentz,  1  Ashm. 

V.  Davis,  120  Ind.  231,  22  N.  E.   110.  (Pa.)   269;    State  v.   Goode,    10   Ired. 

«Head  V.  Head,  1  Sim.  &  Stu.  150.  L.    (N.   Car.)   49. 

The  presumption  in  favor  of  marriage  "'  Van    Aernam    v.     Van     Aernam, 

and  the  legitimacy  of  children  is  one  1    Barb.    Ch.    (N.    Y.)    375;    King  v. 

of  the  strongest  presumptions  known  Luffe,  8  East  193. 
to  the  law,  and,  if  in  favor  of  one  as- 
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five  months  of  the  birth  of  the  child  such  child  was  held  to  be  ille- 
gitimate.^" 

For  the  purpose  of  evidence,  any  person  or  persons  interested  in 
the  question  of  such  legitimacy  may  file  his  petition  in  the  circuit 
court  or  superior  court  of  any  county  in  this  state  where  either  of 
the  parties  to  said  marriage  may  reside,  setting  forth  the  facts, 
and  making  defendants  thereto  all  persons  interested  in  such  ques- 
tion, and  give  such  notice  to  said  defendants  as  is  by  this  act  re- 
quired to  be  given  to  the  defendant  on  a  petition  for  a  divorce; 
and  the  court,  on  hearing  such  petition,  shall  decree  such  issue  to 
be  legitimate  or  illegitimate,  as  the  facts  may  be.  And  from  such 
decree  an  appeal  may  be  taken  to  the  Supreme  Court,  and  when 
taken,  the  case  shall  be  governed  by  the  same  rules  and  disposed 
of  as  other  civil  actions  are  in  cases  of  appeal.'" 

In  establishing  legitimacy,  the  principal  facts  necessary  to  be 
shown  are  that  the  mother  was  married  to  the  person  claimed  as 
the  father  at  the  time  the  person  claiming  was  born,  or  at  the  time 
he  was  begotten;  that  he  has  always  borne  the  name  of  such 
father,  and  l^een  treated  as  his  child,  and  that  he  has  been  recog- 
nized and  acknowledged  as  such  by  the  family  and  by  society.^* 

If  the  father  is  proved  to  have  brought  up  the  party  as  his  legit- 
imate son,  this  amounts  to  a  daily  assertion  that  such  son  is  legit- 
imate.^^ 

Except  where  so  empowered  by  statute,  neither  the  evidence  of 
the  husband  nor  of  the  wife,  is  admissible  to  prove  either  the  fact 
of  access  or  non-access;  nor  are  the  declarations  of  the  person 
whose  legitimacy  is  questioned  admissible  to  establish  such  legiti- 

'^Dean  v.  State,  29- Ind.  483.  statement  will  be  construed  to  mean 
^  Burns'  R.  S.  1908,  §  1063.  Where  simply  that  there  was  not  formal  mar- 
a  child  asserts  its  legitimacy,  and  an-  riage  ceremony.  Teter  v.  Teter,  101 
other  child,  in  order  to  obtain  prop-  Ind.  129,  51  Am.  Rep.  742. 
erty,  asserts  its  own  illegitimacy,  it  ^  Gaines  v.  New  Orleans,  6  Wall. 
will  require  strong  evidence  to  over-  (U.  S.)  642,  18  L.  ed.  950;  Weather- 
come  the  presumption  of  marriage,  ford  v.  Weatherford,  20  Ala.  548,  56 
Such  presumption  cannot  be  over-  Am.  Dec.  206n ;  Illinois  &c.  Loan  Co. 
borne  by  the  general  assertion  that  v.  Bonner,  75  111.  315. 
the  parties  were  not  married,  but  such  '"  Taylor  on  Ev.,  §  649. 
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macy.^*'  The  wife,  on  the  question  of  the  legitimacy  of  her  chil- 
dren, under  this  rule,  was  not  permitted  to  give  evidence.  Her 
testimony  that  some  other  man  than  her  husband  is  the  father  of 
her  child  is  inadmissible."' 

This  rule  was  established,  not  simply  on  the  ground  that  the 
tendency  of  such  evidence  is  to  promote  connubial  dissensions,  but 
on  the  broad  basis  of  general  policy.  The  rule  excludes,  there- 
fore, not  only  all  direct  questions,  but  all  questions  which  may 
have  a  tendency  to  prove  or  disprove  the  fact  of  legitimacy.^^ 

The  above  rule  has  been  abrogated  by  statute  in  this  state,  and 
a  woman,  though  married,  may  testify  as  to  the  legitimacy  or  ille- 
gitimacy of  her  own  offspring,  and  may  testify  as  to  the  possibil- 
ity of  access  or  non-access  of  her  husband.^" 

§  703.  Effect  on  issue  when  marriage  void. — As  a  general 
rule,  a  child  born  in  wedlock  of  a  regular  marriage  which,  for  any 
reason,  is  null  and  void  in  law,  is  nevertheless  considered  as  legiti- 
mate and  capable  of  inheriting  from  both  its  parents.®'' 

This  rule,  however,  is  one  which  is  created  by  statute  alone;  no 
such  rule  was  known  to  the  common  law.  By  it  issue  of  a  void 
marriage  was  illegitimate."^ 

In  Indiana  the  issue  of  a  marriage,  void  on  account  of  consan- 
guinity, affinity,  or  difference  of  color,  is  deemed  legitimate,''-  and 
children  of  a  marriage,  void  from  want  of  age,  or  understanding 

°®  Denison  v.  Page,  29  Pa.  St.  420,  restrictions  imposed  by  the  common 
12  Am.  Dec.  644n ;  Clapp  v.  Clapp,  law,  cannot  be  applied  as  restricting 
97  Mass.  531;  People  v.  Ontario,  15  her  testimony,  in  the  face  of  the  ex- 
Barb.  (N.  Y.)  286;  Wright  v.  Hicks,  press  letter  of  the  statute."  Cuppy 
15  Ga.  160,  60  Am.  Dec.  687;  Parker  v.  State,  24  Ind.  3S9. 
V.  Way.  IS  N.  H.  45.  '"Light  v.  Lane,  41  Ind.  539;  Watts 

"  Mink  V.  State,  60  Wis.  583,  19  N.  v.    Owens,    62    Wis.    512,    22    N.    W. 

W.  445,  50  Am.  Rep.  386;   Stegall  v.  720;   Dyer  v.   Brannock,  66  Mo.   391, 

Stegall,   2   Brock.   256,    Fed.    Cas.    13,  27  Am.  Rep.  359;  Glass  v.  Glass,  114 

351.  Mass.  563;  Graham  v.  Bennet,  2  Gal. 

^'Rex  V.  Kea,  11  East  131.  503;  Hartwell  v.  Jackson,  7  Tex.  576. 

""  Burns'  R.   S.   1908,   §   1015 ;   Dean  "  Stimson  Stat.  Law,  §  6115. 

V.    State,    29    Ind.    483;    Keating    v.  ''^  Burns'    R.    S.    1908,    §    1061.      If 

State,   44   Ind.   449.     "A  witness   de-  either  party  have  a  husband  or  wife 

clared  competent  by  statute   is  to  be  living   at    the   time    of   the    marriage, 

regarded   as    any   other   witness,    and  the  marriage  is  void.     Tefft  v.  Tefft. 
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of  the  parties  thereto,  born  before  such  marriage  has  been  an- 
nulled are  legitimate.*'^ 

And  when  either  party  to  a  marriage,  which  is  void  because  a 
former  marriage  exists  undissolved,  shall  have  contracted  such 
void  marriage  in  the  reasonable  belief  that  such  disability  did  not 
exist,  the  issue  of  such  marriage,  begotten  before  the  discovery 
of  such  disability  by  such  innocent  party,  shall  be  deemed  legiti- 
mate.*'* 

This  statute  does  not  affect  the  relation  of  the  parties  to  each 
other,  but  only  fixes  the  status  of  the  offspring  of  such  marriage.*'" 
It  does  not  validate  the  marriage,  but  does  legitimize  the  children 
born  to  the  parties  and  begotten  before  the  discovery  of  the  bar.^*^ 

§  704.  As  to  rights  of  aliens. — The  general  rule  of  law  is 
that  an  alien  cannot  take  land  by  descent,  for  the  law  denies  to 
him  the  possession  of  inheritable  blood,  or  the  right  to  take 
wherever  such  right  depends  upon  the  law  and  not  upon  the  act 
of  the  parties.*''  Neither,  by  the  common  law,  could  an  alien 
transmit  an  inheritance.*'^ 

In  this  state  an  alien  who  is  a  bona  fide  resident  of  the  United 

35  Ind.  44;  Light  v.  Lane,  41  Ind.  539.  "Burns'  R.   S.  1908,  §   1062. 

^Lirriagcs      between      negroes      and  ''^  Light  v.  Lane,  41  Ind.  539. 

whites    are    unlawful.      State   v.    Gib-  ""  Teter  v.  Teter,  88  Ind.  494. 

son,  36  Ind.  389,  10  Am.  Rep.  42.    The  "Doe  v.  Lazenby,  1  Ind.  234;   Orr 

presumption  of  law  is  always  in  favor  v.   Hodgson,   4   Wheat.    (U.    S.)    453, 

of  the   legality   of  marriages.     Teter  4  L.  ed.  613. 

V.  Teter,  101  Ind.  129,  51  Am.  Rep.  "'  Blight  v.  Rochester,  7  Wheat.  (U. 
742;  Castor  V.  Davis,  120  Ind.  231,  22  S.)  535,  5  L.  ed.  516;  Murray  v. 
N.  E.  110;  Boulden  v.  Mclntire,  119  Kelly,  27  Ind.  42.  There  are  some 
Ind.  574,  21  N.  E.  445,  12  .\m.  St.  453.  exceptions  to  the  rule  that  an  alien 
*^  Burns'  R.  S.  1908,  §  lOGO.  A  cannot  take  or  transmit  land  by  de- 
child  begotten  before,  but  born  dur-  scent.  Where  title  has  come  to  the 
ing,  marriage  is  legitimate.  Doyle  v.  alien  by  virtue  of  some  legislative 
State,  61  Ind.  324.  If  a  marriage'  is  provision  it  will  descend  to  his  heirs, 
void,  the  innocent  party  may  have  Jackson  v.  Adams,  7  \Vend.  (N.  Y.) 
the  same  declared  invalid.  Teflft  v.  367.  Or  where  land  has  been  con- 
Tefft,  35  Ind.  44.  The  guardian  of  veyed  to  him  by  the  state  by  warranty 
an  incapable  person  contracting  a  for  a  valuable  consideration  the  state 
marriage  cannot  sue  to  have  the  mar-  will  be  estopped  to  deny  title  to  his 
riage  declared  void.  Pence  v.  Aughe,  heirs.  Commonwealth  v.  Andre,  3 
101  Ind.  317.  Pick.    (Mass.)    224.     And    where    an 
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States  may  take,  hold,  convey,  devise,  or  pass  lands  by  descent/''' 
This  statutory  rule,  however,  is  somewhat  modified  by  the  act  of 
March  9,  1885,  in  this,  that  all  aliens  residing  in  the  state  of  In- 
diana, who  shall  have  declared  their  intention  to  become  citizens 
of  the  United  States,  conformably  to  the  laws  thereof,  may  ac- 
quire and  hold  real  estate  in  like  manner  as  citizens  of  this  state."'' 

This  statute,  instead  of  making  residence  in  the  United  States 
the  necessary  qualification,  requires  on  the  part  of  aliens  resident 
in  this  statea  declaration  of  their  intention  to  become  citizens  of 
the  United  States.  Citizenship,  and  not  residence,  is  now  the 
necessary  qualification. 

xA-ll  other  aliens  may  take  and  hold  land  by  devise  and  descent 
only,  and  ownership  by  these  methods  is  limited  to  five  years  and 
no  longer.  If  not  conveyed  during  that  time  all  lands  remaining 
in  the  hands  of  aliens  who  have  made  no  declaration  of  their  in- 
tention to  become  citizens  of  the  United  States,  shall  escheat  to 
the  state.'^ 

The  American  rule  of  citizenship  provides  that  all  persons  born 
in  the  United  States,  and  not  subject  to  any  foreign  power,  ex- 
cluding Indians  not  taxed ;  and  all  children  born  out  of  the  limits 
and  jurisdiction  of  the  United  States,  of  fathers  who  are,  at  the 
time  of  such  birth,  citizens  of  the  United  States,  shall  have  the 
right  of  citizenship,  but  such  right  shall  not  descend  to  children 
whose  fathers  have  never  resided  in  the  United  States ;  also,  any 
woman  who  shall  marry  a  citizen  of  the  United  States,  who  might 
herself  be  lawfully  naturalized,  shall  be  a  citizen. '^- 

All  who  do  not  come  within  these  provisions  are  aliens,  and  can 
only  become  entitled  to  the  privileges  of  citizenship  by  compliance 
with  the  naturalization  laws.  One  born  a  citizen  of  the  United 
States  may,  by  expatriation,  become  an  alien.  The  right  of  ex- 
patriation is  recognized  as  a  natural  and  inherent  right,  and  one 

alien  has   secured   a   patent   from   the  ""Burns'  R.  S.  1908,  §  3936. 

United  States  to  Iowa  land,  his  resi-  '"Burns'  R.  S.   1908,  §  3940. 

dent  heirs  take   the   estate.     King  v.  "Burns'  R.  S.   1908,  §  3941. 

Ware,  53  Iowa  97,  4  N.  W.  858.  "  U.  S.  Stat.,   §   1992,  et  seq. 
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which  is  "indispensable  to  the  enjoyment  of  the  rights  of  life, 
liberty  and  the  pursuit  of  happiness."''^ 

But  a  mere  removal  from  this  country  and  a  long  residence 
abroad,  if  accompanied  by  no  act  evincing  an  intention  to  transfer 
his  allegiance  will  raise  no  inference  of  expatriation.  And  a  child 
born  during  such  residence  abroad  will  be  entitled  to  the  rights  of 
American  citizenship."* 

In  Inglis  V.  Sailors'  Snug  Harbor,  3  Pet.  (U.  S.)  99,  7  L.  ed. 
617,  Judge  Story  said:  "Two  things  usually  concur  to  create 
citizenship;  first,  birth  locally  within  the  dominions  of  the  sover- 
eign, and  secondly,  birth  within  the  protection  and  obedience ;  or, 
in  other  words,  within  the  legiance  of  the  sovereign."" 

In  respect  to  the  rights  and  disabilities  of  an  alien  in  the  ac- 
cjuisition,  possession  and  enjoyment  of  real  property,  the  law 
makes  no  distinction  between  an  alien  friend  and  an  alien  enemy, 
the  alien's  disability  resting  upon  his  alienage  and  not  upon  his 
inimical  character.'*^ 

A  declaration  of  the  alien's  intention  to  become  a  citizen  is,  as 
will  be  seen  by  reference  to  the  statute,  sufficient  in  this  state.' ' 

§  705.  As  to  aliens  holding  real  estate. — It  is  provided  by 
statute  that  all  aliens  residing  in  the  state  of  Indiana,  who  shall 
have  declared  their  intention  to  become  citizens  of  the  United 
States,  conformably  to  the  laws  thereof,  may. acquire  and  hold  real 

"  U.    S.   Stat.,   §    1999.  dence  in  it,  and  equally  with  citizens 

^'Ludlam  v.  Ludlam,  26  N.  Y.  356,  are    amenable    for    any    infraction    of 

84  Am.  Dec.   193n.     An  alien   female  the  laws.   Carlisle  v.  United  States,  16 

who      intermarries     with      a     citizen  Wall.    (U.    S.)     147,    21    L.    ed.    426; 

thereby    becomes    capable    of    taking  Olcott  v.  MacLean,  IZ  N.  Y.  223.     A 

and  holding  lands  by  purchase  or  de-  state  statute  forbidding  certain  aliens 

scent.     Luhrs  v.  Eimer,  80  N.  Y.  171.  from  working  a  mining  claim  is  null 

An   alien  woman  whose  husband  be-  and  void.     Chapman  v.  Toy  Long,  4 

comes    a    naturalized    citizen    thereby  Sawy.  (U.  S.)  28;  Baker  v.  Portland, 

becomes     a     citizen.       Headman     v.  5  Sawy.   (U.  S.)  566. 

Rose,  63  Ga.  458.  ''Fairfax  v.  Hunter,  7  Cranch   (U. 

'*  Aliens  living  in  the  United  States  S.)   603,  3  L.  ed.  453;  Read  v.  Read, 

owe  a  temporary  and  local  allegiance.  5    Cal.    207 ;    Stephen    v.     Swann,    9 

They  are  bound  to  obey  all  the  laws  Leigh   (Va.)   404. 

of  the  country  not   relating  immedi-  "  Burns'  R.  S.  1908,  §  3940. 
ately  to  citizenship  during  their  resi- 
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estate  in  like  manner  as  citizens  of  this  state;  and  any  alien, 
whether  residing  in  the  state  of  Indiana  or  elsewhere,  shall  have 
the  right  to  make  loans  of  money  and  to  take  and  accept  mortgages 
upon  real  estate  within  the  state  of  Indiana  to  secure  the  payment 
of  any  such  loans,  or  of  any  bona  fide  indebtedness  owing  from 
any  person  to  such  aliens,  and  shall  have  the  right  to  take,  hold, 
transmit  and  convey  any  real  estate  acquired,  held  or  obtained  by 
the  process  of  laws  in  the  collection  of  debts  or  by  any  procedure 
for  the  enforcement  of  any  lien  or  claim  thereon,  whether  created 
by  mortgage  or  otherwise,  as  fully  as  a  citizen  of  this  state  may 
take,  hold,  transmit  or  convey  such  real  estate." 

All  other  aliens  may  take  and  hold  land  by  devise  and  descent 
only,  and  may  convey  the  same  at  any  time  within  five  ( 5 )  years 
thereafter,  and  no  longer,  and  all  lands  so  left  and  remaining  un- 
conveyed  at  the  end  of  five  (5)  years  shall  escheat  to  the  state  of 
Indiana :  Provided,  liowever,  That  whenever  any  alien  shall  ac- 
quire, or  shall  have  acquired  heretofore,  any  land  by  devise  or 
descent,  and  the  final  settlement  of  the  estate  of  such  decedent 
shall  be,  or  shall  have  been,  delayed  for  more  than  five  (  5 )  years, 
said  alien  shall  have  an  additional  period  of  two  (2)  years  from 
the  final  settlement  of  such  estate  within  which  to  convey  said 
land  :  And  provided  further.  That  in  the  event  such  alien,  during 
the  pendency  of  such  settlement  of  such  estate  shall  have  become 
a  naturalized  citizen  of  the  United  States  and  of  the  state  in  which 
he  resides,  then  and  in  such  event  such  naturalized  alien,  thus  be- 
coming a  citizen,  shall  be  and  is  relieved  of  all  disabilities  of  aliens 
as  to  ownership  of  real  estate ;  and  he  may  continue  to  hold  real 
estate,  taken  by  devise  or  descent,  and  may  further  acquire  and 
hold  real  estate  in  like  manner  and  with  like  power  as  citizens  of 
the  United  States."'^ 

Natural  persons  who  are  aliens,  whether  they  reside  in  the 
United  States  or  any  foreign  country,  subject  to  the  provisions 
hereinafter  contained,  may  acquire  by  purchase,  devise  or  descent, 
and  may  hold  and  enjoy  real  estate,  and  may  convey,  devise, 
transmit,  mortgage  or  otherwise  encumber  the  same  in  like  man- 

"  Burns'  R.   S.   1908,   §  3940.  '=  Burns'  R.  S.  1908,  §  3941. 
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ner  and  with  the  same  effect  as  citizens  of  this  state  or  the  United 
States.  The  title  of  any  real  estate  heretofore  inherited,  mort- 
gaged, conveyed  or  devised  shall  not  be  questioned,  nor  in  any 
manner  affected,  by  reason  of  the  alienage  of  any  person,  from  or 
through  whom,  mediately  or  immediately,  such  title  is  claimed  or 
derived. *° 

§  706.  Same — Naturalization. — Naturalization  has  the  ef- 
fect of  making  an  alien  competent  to  hold  and  receive  lands  as  a 
citizen;  it  takes  away  any  defect  of  blood,  and  the  alien  may  in- 
herit as  though  native  born.  But  it  has  no  retroactive  effect  so 
as  enable  the  alien  to  take  as  heir  lands,  the  descent  of  which 
was  cast  before  his  naturalization.^^  Such  naturalization  will, 
however,  confirm  a  title  previously  acquired  by  purchase  or  de- 
vise.*" 

The  right  to  naturalize  rests  with  the  federal  authority  exclu- 
sively, but  the  right  to  regulate  the  descent  and  tenure  of  realty 
falls  within  the  power  of  the  state. *^ 

An  act  enabling  an  alien  to  take,  hold  or  inherit  lands,  being  in 
derogation  of  the  common  law,  must  be  strictly  construed.** 

In  order  that  naturalization  may  confer  any  right  of  inherit- 
ance it  must  be  complete,  and,  as  a  rule,  in  the  absence  of  any  state 
statute,  no  right  is  acquired  by  the  mere  declaration  of  an  inten- 
tion to  become  a  citizen.*^ 

Formerly  in  this  state  an  alien  who  had  only  declared  his  in- 
tention to  become  a  citizen,  could  purchase  and  hold  land,  yet  if  he 

""  Burns'  R.  S.  1908,  §  3943.  §    64.      Where    a    state    law,    though, 

*^  Heeney  v.  Brooklyn  Benev.  Soc,  prohibits  an  alien  from  acquiring  and 

33    Barb.     (N.    Y.)     360;    People    v.  holding  lands  to  deed  to  one  in  secret 

Conklin,  2  Hill    (N.  Y.)   67.  trust  for  another  who  is  an  alien,  the 

^^  Jackson   v.   Green,    7   Wend.    (X.  grantor  having  no  knowledge  of  the 

Y.)    333;    Harley    v.    State,    40    Ala.  trust  created,    the    deed    is    not  void, 

689.  but  the  trust  is.     Hammekin  v.  Clay- 

^'Montgomerv  v.   Dorion,  7   N.  H.  ton,  2  Woods    (U.   S.)    336;   Leggett 

475.  '  V.  Dubois,  5   Paige   (X.  Y.)    114,  28 

"Spratt  V.   Spratt,  4  Pet.    (U.   S.)  Am.  Dec.  413. 
393,  7  L.  ed.  897.    If  an  alien  is  made        ""  State  v.  Beackmo,  8  Blackf.  (Ind.) 

the  cestui  que  trust  of  land,  he  may  246;   Eldon  v.  Doe,  6  Blackf.    (Ind.) 

enjoy   it    to    the    same    extent    as    he  341. 
could  the  legal  title.     1  Perry  Trusts, 
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died  before  naturalization,  a  minor  child  who  had  not  been  re- 
ported by  his  father  at  the  time  of  such  declaration  of  his  inten- 
tion, could  not  succeed  to  the  land  as  heir  of  such  father.^'^  This 
rule  would  hardly  prevail  under  the  present  statute. 

The  law  presumes  all  residents  of  this  state  to  be  citizens  until 
the  contrary  is  shown.**' 

§  707.  Same — Lien  or  title  when  not  affected. — Nothing 
contained  in  any  of  these  sections  of  the  statute  shall  prevent  the 
holder  of  any  valid  lien  upon  or  interest  in  real  estate  heretofore 
acquired,  from  taking  a  valid  title  to  the  real  estate  in  which  he 
has  such  interest,  or  upon  which  he  has  such  lien.^^ 

Nor  shall  the  title  of  any  resident  inhabitant  of  this  state,  who 
was  in  actual  possession  of  any  lands  on  the  first  day  of  Novem- 
ber, 1851.  or  at  any  time  previous,  nor  of  any  person  holding  un- 
der such  resident,  be  defeated  or  prejudiced  on  account  of  his  own 
alienism  or  the  alienism  of  any  other  person  through  whom  his 
title  may  have  been  derived.*** 

Natural  persons  who  are  aliens,  whether  they  reside  in  the 
United  States  or  any  foreign  country,  may  acquire,  hold  and  en- 
joy real  estate,  and  convey,  devise,  mortgage  or  otherwise  encum- 
ber the  same,  in  like  manner  and  with  the  same  effect  as  citizens 
of  this  state."**  In  so  far  as  this  section  of  the  statute  is  not  in 
harmony  with  the  other  sections  above  set  out,  it  may  be  said  to 
be  by  them  repealed  by  implication,  they  being  the  latest  expres- 
sion of  the  legislative  will. 

The  alienage  of  any  woman  shall  not  bar  her  right  to  one-third 
of  her  husband's  lands,  if  her  husband  was  a  citizen  of  the  United 
States,  or  if,  being  an  alien,  he  had  complied  with  the  laws  of  this 
state  to  entitle  him  to  hold  lands. ^^     Nor  shall  the  marriage  of  a 

^  State     V.     Beackmo,     8     Blackf.  ^Burns'  R.  S.  1908,  §  3946. 

(Ind.)    246.     A   resident  alien   is  not  '"Burns'  R.  S.  1908,   §  3939. 

within  the  statute  requiring  non-resi-  ^  Burns'  R.  S.  1908,  §  4010.   The  law 

dents  to  give  security  for  costs,  un-  existing   at    the    time    the    descent    is 

less  such  residence  is  merely  tempo-  cast   governs    the    right    of   aliens    to 

rary.     Norton  v.  Mackie,  8  Hun   (N.  inherit  lands.     Pilla  v.  German  School 

Y.)  520.  Assn.,  23  Fed.  700. 

"McDaniel  v.  Richards,   1  McCord  "Burns'  R.  S.   1908,  §  3051. 
(S.   Car.)    187. 
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woman  with  an  alien,  and  her  residence  with  her  hushand  in  a  for- 
eign state  or  country  bar  her  right  to  hold,  convey,  devise,  and 
pass  by  descent  lands  which  have  come  to  her  by  descent  or  pur- 
chase.°" 

The  statute  further  provides  "that  nothing  herein  contained 
shall  prevent  the  holder  of  any  lien  upon  or  interest  in  real  estate 
theretofore  acquired,  from  taking  a  valid  title  to  real  estate  in 
which  he  has  such  interest,  or  upon  which  he  has  such  liens ;  nor 
shall  any  of  the  provisions  of  this  act  be  constructed  [construed] 
to  prevent  any  alien,  whether  such  alien  reside  in  the  state  of  Indi- 
ana or  elsewhere,  from  taking,  holding,  transmitting  or  conveying 
any  real  estate  within  said  state,  which  shall  be  acquired,  held  or 
obtained  by  the  process  of  law  in  the  collection  of  debts  or  by  any 
procedure  for  the  enforcement  of  any  lien  or  claim  thereon, 
whether  created  by  mortgage  or  otherwise,  as  fully  as  a  citizen  of 
this  state  may  take,  hold,  transmit  or  convey  such  real  estate : 
Provided,  That  such  aliens  shall  not  hold  real  estate  thus  acquired 
for  longer  than  five  years."  ^^ 

§  708.  Same — Title  only  questioned  by  state. — The  title  of 
an  alien  or  his  rights  in  real  property  can  only  be  questioned  by 
the  state  in  some  direct  proceeding;  such  title  or  rights  cannot  be 
attacked  collaterally."* 

While  an  alien  may  take  land  by  purchase,  he  cannot  hold  it  as 
against  the  state ;  but  he  may,  however,  hold  it  until  the  state  man- 
ifests an  intention  to  enforce  the  forfeiture  by  office  found. "^ 

As  it  would  be  against  all  precedent  and  principle  to  forfeit  an 
estate  without  a  judicial  proceeding  of  some  sort,  it  is  therefore 
absolutely  necessary,  before  an  alien  can  be  divested  of  an  estate, 

"^  Burns'  R.  S.  1908,  §  3936.    A  wife  **  Reid   v.    State,   74   Ind.   252;    Ra- 

who  is  a  non-resident  at  the  time  her  couillat    v.    Sansevain,    32    Cal.    376; 

husband  made  an  absolute  conveyance  Ramires  v.  Kent,  2  Cal.  558;   Boone 

of   lands,  has   no    right   of   dower   in  Real  Prop.,  §  287. 

such  land  under  the  statutes  of  Mich-  ^  Craig  v.   Radford,  3  Wheat.    (U. 

igan.    Ligare  V.  Semple,  32  Mich.  438 ;  S.)    594,    4    L.    ed.    467;    Phillips    v. 

Bennett  v.  Harms,  51  Wis.  251,  8  N.  Moore,    10   Otto    (U.    S.)    208,   25   L. 

W.  222.  ed.  603. 

"  Burns'  R.  S.  1908,  §  3946. 
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that  office  found  or  some  equivalent  proceeding  on  the  part  of  the 
state  should  be  had.'^'^ 

An  information  to  forfeit  land  held  by  an  alien  may  be  inter- 
posed by  the  state  against  an  alien  plaintiff  in  an  action  to  recover 
such  land."^ 

Before  a  forfeiture  has  been  declared  an  alien  may  convey  lands 
acquired  by  him  by  purchase,  and  if  the  conveyance  be  to  one  cap- 
able of  taking  and  holding  title,  such  title  will  be  good  and  valid 
in  such  grantee.'"*^ 

As  the  law  denies  to  an  alien  possession  of  inheritable  blood, 
he  cannot  take  land  by  descent ;  and  where  an  alien  stands  in  such 
a  position  that  he  would  take  as  heir  but  for  his  alienage,  the  title 
vests  in  the  next  of  kin  to  the  intestate  who  has  inheritable  blood 
and  who  does  not  claim  through  the  alien,  just  as  though  the  alien 
were  not  in  existence. ^^  He  can  neither  receive  nor  transmit  an 
inheritance,  and  when  it  becomes  necessary  to  derive  title  through 
an  alien  ancestor,  such  title  fails,  even  though  it  is  sought  to  be 
made  collaterally  from  one  who  is  not  an  alien. ^ 

While  this  general  rule  prevails  in  this  state,  it  would  seem  that 
section  3939.  Burns'  R.  S.  1908,  removes  such  disability  from 
resident  aliens  and  those  who  hold  under  them. 

At  common  law  the  alienism  of  the  father  was  no  bar  to  an  in- 
heritance from  brother  to  brother;  such  inheritance  being  imme- 
diate and  not  through  the  father. - 

When  an  alien  who  has  purchased  land  dies,  no  office  having 
been  found  in  his  lifetime,  his  land  escheats,  and  the  state  becomes 

»"  Jackson  v.  Adams,  7  Wend.    (N.  102,   8   L.   ed.   334;    Jackson   v.    Fitz- 

Y.)  367;  McCaw  V.  Galbraith,  7  Rich.  Simmons,    10   Wend.    (N.   Y.)    9,   24 

(S.   Car.)    74;   Elmondorff  v.  Carmi-  Am.  Dec.  198.  A  citizen  of  the  United 

chael,  3  Litt.   (Ky.)  472,  14  Am.  Dec.  States  cannot  acquire  title  to  real  es- 

86n.  tate  by  inheritance  when  the  inheri- 

"'  Reid  V.  State,  74  Ind.  252.  tance  has  to  be  traced  back  through 

®^  Halstead   v.    Board,   56   Ind.   363 ;  alien    ancestry,    for    the    reason    that 

Sheafife  v.  O'Neil,  1  Mass.  256.  such  alien  ancestry  is  without  inher- 

"'  Orr   V.    Hodgson,    4    Wheat.    (U.  itable    blood,    which    is    necessary    to 

S.)  453,  4  L.  ed.  613;  Doe  v.  Lazenby,  transmit  an  inheritance  from  one  per- 

1   Ind.  234.  son  to  another. 

'Levy  V.  McCartee,  6  Pet.   (U.  S.)  '  Collingwood  v.  Pace,  1  Vent.  413. 


§    709  GENERAL    COURSE    OF    SUCCESSION.  1 253 

at  once  entitled  thereto."  And  in  case  of  an  escheat,  for  want  of 
competent  heirs,  of  lands  granted  by  the  United  States  to  an  alien, 
such  land  passes  to  the  state  wherein  it  is  situated  as  sovereign, 
and  not  by  \\ay  of  reversion  to  the  United  States.* 

§  709.  When  the  estate  will  escheat. — The  state  by  sover- 
eign right,  and  as  the  original  source  of  all  title,  ownership  and 
right  of  possession  in  lands,  becomes  entitled,  upon  the  failure  of 
heirs,  to  the  estate  of  an  intestate  as  the  final  and  ultimate  heir. 
In  the  absence  of  any  one  legally  authorized  to  take  the  title,  the 
state  takes  it  by  escheat. 

Escheat,  at  common  law,  rested  entirely  upon  feudal  princi- 
ples; and  was  a  fruit  of  tenure;  it  was  founded  upon  the  want 
of  a  tenant  to  perform  the  services  of  the  tenure.^ 

The  right  to  escheat  with  us  is,  however,  entirely  disconnected 
from  any  feudal  tenure,  but  rests  upon  the  sovereign  right  of  the 
state  to  the  ownership  and  possession  of  all  property  left  without 
any  other  legal  owner;  a  reversion,  or  falling  back  of  the  estate 
to  the  original  common  source  of  all  title. 

Escheat  by  forfeiture  for  corruption  of  blood  by  attainder  for 
crime  is  prohibited  in  this  state."  And  escheat  here  takes  place 
onlv  in  case  one  dies  intestate  without  heirs  capable  of  inheriting. 
The  statute  provides:  that  the  estate  of  a  person  dying  intestate 
without  kindred  capable  of  inheriting,  shall  escheat  to  the  state, 
and  shall  be  applied  to  the  support  of  the  common  schools,  in  the 
manner  provided  by  law.' 

=  Burns'  R.  S.  1908,  §  3941 ;  Mooers  lands  acquired  by  devise  or  descent, 

V.  White,  6  Johns.  Ch.    (N.  Y.)   360.  for  a  period  of  eight  years  before  the 

*  Etheridge  v.  Malempre,  18  Ala.  same  will  escheat  to  the  state.  State 
565.  V.  ^^■itz,  87  Ind.  190.     When  property 

'-2   Black    Comm.    244;    Wright   on  escheats    to    the    state    suit    may    be 

Tenures,  115.  brought  to  recover  the  same.     Fuhrer 

*  Const.,  art.  1,   §  30.  v.  State,  55  Ind.  150;  State  v.  ]\Ieyer, 
'Burns'  R.   S.   1908,  §  3003.     Chil-  63    Ind.   Zl;    Reid   v.    State,   74   Ind. 

dren  adopted  in  other  states  will  in-  252.    If  an  alien  dies  intestate  without 

herit  lands  in  this  state  and  thus  pre-  known  heirs,  his  property  escheats  at 

vent  the  escheating  thereof.     State  v.  once  to  the  state.     Reid  v.   State,  74 

Meyer,  63  Ind.  Zl.     Aliens  may  hold  Ind.  252. 


18— Pro.  L.\w. 
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An  escheat  will  not  be  permitted  so  long  as  kindred  capable  of 
inheriting  can  be  found,  and  adopted  children,  although  adopted 
according  to  the  law  of  some  other  state,  will  inherit  lands  in  this 
state  and  prevent  their  escheat.^ 

While  by  the  English  law  a  trust  estate  would  not  escheat  for 
failure  of  a  cestui  que  trust,  under  the  above  statute  any  estate, 
equitable  as  well  as  legal,  is  subject  to  escheat,  on  the  principle 
that  the  beneficial  interest  in  everything  that  belongs  to  no  one 
else  belongs  to  the  state. ^ 

The  title  to  land  cannot  be  in  abeyance  but  must  vest  some- 
Vvhere,  and  where  the  escheat  is  for  want  of  heirs,  the  escheat 
takes  place  at  the  instant  the  decedent  dies  intestate  and  no  inqui- 
sition of  office  is  needed  to  vest  the  title. ^"^ 

In  one  case  the  court  says  :  "But  as,  according  to  the  common 
law,  lands  cannot  be  in  abeyance  or  without  an  owner  even  for  a 
single  minute,  it  follows  necessarily  that  upon  the  death  of  the 
person  last  seized,  without  heirs  capable  of  inheriting,  the  title 
must  immediately  vest  in  the  state  without  office  found.  -^  *  * 
An  inquisition  does  not  constitute  an  escheat.  It  is  simply  the 
means  by  which  the  state  furnishes  authentic  record  evidence  of 
her  title."" 

The  use  of  an  inquest  of  office  is  to  declare,  ascertain,  or  fur- 
nish record  evidence  of  an  escheat.  This  is  the  rule  in  this  state. 
The  statute  reads :  "Whenever  any  property  shall  escheat  or  be 
forfeited  to  the  state  for  its  use,  the  legal  title  shall  be  deemed,  to 
be  in  the  state  from  the  time  of  the  escheat  or  forfeiture ;  and  an 
information  may  be  filed  by  the  prosecuting  attorney  in  the  cir- 
cuit court  for  the  recovery  of  the  property,  alleging  the  ground 
on  which  the  recovery  is  claimed ;  and  like  proceedings  and  judg- 

^  State  V.  JNIeyer,  63  Ind.  33.  dies    intestate    owning    real    estate    in 

*  4  Kent  Comm.  424 ;  3  Wash.  Real  this  state,  leaving  no  one  in  posses- 
Prop.  446;  Hill  on  Trustees  270.  sion   and   no   known   heirs,   the   state 

"  Alooers    V.    White,    6    Johns.    Ch.  has  title  at  once  and  may  enter  and 

(N.  Y.)  360;  State  v.  Reeder,  5  Neb.  take  possession  without  information; 

203 ;    Rubeck    v.    Gardner,    7    Watts  otherwise  the   state  must  first   estab- 

(Pa.)    455.  lish  its  title  by  information.     Reid  v. 

"  Sands  V.  Lynham,  27  Gratt.  (Va.)  State,   74  Ind.  252. 
291,  21  Am.  Rep.  348.    Where  an  alien 
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ment  shall  be  had  as  in  a  civil  action  for  the  recovery  of  prop- 
erty. 

By  authority  of  this  statute  the  state  may  appear  in  a  suit  be- 
tween others  and  file  an  information  by  way  of  a  counterclaim  to 
recover  escheated  property,  and  may  prosecute  such  counter- 
claim to  final  judgment  even  after  the  dismissal  of  the  original 
action.^^ 

The  information  provided  for  in  this  section  of  the  statute  may 
also  be  filed  by  the  attorney-general  in  the  name  of  the  state  upon 
his  own  relation.^* 

The  inquisition  provided  for  in  this  statute  is  necessary  when- 
ever the  land  which  has  escheated  is  in  adverse  possession,  and  it 
is  sought  to  recover  it  in  ejectment  or  some  such  possessory  ac- 
tion.'^ 

In  an  Illinois  case  it  is  said,  that  "when  the  owner  of  real  prop- 
erty dies  intestate  without  heirs  capable  of  inheriting  it,  the  title 
thereof  devolves,  by  operation  of  law,  upon  the  state.  Yet,  when 
thus  acquired,  the  state  cannot  make  its  title  available  without  first 
establishing  it  in  the  manner  prescribed  by  law."^® 

Lands  which  fall  to  the  state  by  virtue  of  an  escheat  are  not  in 
the  position  of  vacant  lands,  but  come  to  the  state  with  such  rights 
as  the  last  tenant  held  in  them,^'  and  will  be  held  liable  for  the 
debts  of  the  last  owner.' ^ 

'-Burns'    R.    S.    1908,    §    1200.      An  sage   of  the   act    of    1872   in    relation 

information  under  this  section  of  the  to  the  assessment  of  taxes,   was   not 

statute,  for  the  recovery  of  escheated  barred   by    §    250    of    said    act.      The 

property  may  be   filed  by  the  prose-  state  is  not  estopped   from   asserting 

cuting  attorney  as  an  original  action  its  title  to  escheated  land  by  the  as- 

or    by    way    of    counter-claim ;    and  sessment    of    taxes    thereon,    its    sale 

when   it    is   filed   as    a   counter-claim,  and  conveyance  for  delinquent  taxes, 

and  the  original  action  is   dismissed,  and  the  assessment  of  taxes  thereon 

the  defendant  has  the  right,  under  §  and   the    collection   thereof    from    the 

365  of  the  code,  of  proceeding  to  trial,  purchaser  at  such  tax  sale.     Reid  v. 

Reid  V.  State,  74  Ind.  252.  State,  74  Ind.  252. 

■=  Reid  V.  State,  74  Ind.  252.  ''  Reid  v.  State,  74  Ind.  252. 

'*  State  V.  Meyer,  63  Ind.  33,  Burns'  '"Wallahan     v.     Ingersoll,     17     111. 

R.   S.   1908,   §  9276.     An  information  123,  7  N.  E.  519. 

by  way  of  counter-claim  for  the  re-  "  Hughes  v.  State,  41  Tex.  10. 

covery  of  escheated  land  by  the  state,  '^  State  v.  Meyer,  63  Ind.  33.    After 

filed  within  two  years  after  the  pas-  the  legal  title  to  land,  of  an  alien  has 
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§  710.  Same — Disposition  of  lands,  etc. — After  the  state 
has  estabhshed  its  right  and  title  to  escheated  lands  under  the 
foregoing  statutes  it  is  further  provided  for  the  sale  of  such  lands 
and  turning  the  proceeds  into  the  common  school  funds.  The 
statute  reads :  'Tn  all  cases  where  estates  have  escheated,  or 
hereafter  shall  escheat,  to  the  state,  for  want  of  heirs  or  kindred 
entitled  to  the  inheritance,  the  board  of  commissioners  of  the 
county  wherein  such  estate  is  situated,  are  hereby  authorized  to 
dispose  of  the  same  by  sale,  in  such  manner  as  may  seem  best  for 
the  interests  of  the  common  school  fund;  and  to  reinvest  the  pro- 
ceeds of  such  sale  in  the  manner  directed  by  law  for  the  invest- 
ment of  other  moneys  belonging  to  the  common  school  fund: 
Provided,  That  all  real  estate,  so  sold,  shall  be  first  appraised  by 
three  disinterested  freeholders  of  the  county,  who  shall  be  first 
sworn  to  faithfully  perform  their  duty  as  such  appraisers;  and 
shall  not  be  sold  at  less  than  said  appraisement :  And  provided, 
further.  That  in  case  said  real  estate  fail  to  sell  for  the  full 
amount  of  said  appraisement  within  six  months  after  being  first 
offered  for  sale,  in  such  case,  said  commissioners  may  order  a  new 
appraisement  thereof."  ^" 

Upon  full  payment  being  made  for  such  lands,  a  warranty 
deed  therefor,  to  the  purchaser,  or  his  or  her  heirs  or  assignees, 
shall  be  executed  by  the  county  auditor,  and  be  entered  in  the 
commissioners'  record  before  delivery.-" 

Another  method  for  disposing  of  the  proceeds  of  escheated  or 
unclaimed  estates  is  provided  in  the  decedents'  act  as  will  be  seen 

passed  to  the  state  by  escheat,  on  his  the    German    empire,     conveyed    the 

death    without    inheritable    blood,    an  lands  in  August,  1881,  to  the  defend- 

assessment  of  taxes  on  such  land  or  ant,    W,    is    bad.      In    such    case,    the 

its  sale  for  delinquent  taxes  is  void,  complaint,  to  show  title  in  the  state, 

Reid  V.    State,   74   Ind.  252.  must  allege,  either  that  the  decedent 

"Burns'  R.  S.  1908,  §  3004.  A  com-  was    a    non-resident    of    the    state    at 

plaint  by  the   state   to   recover   lands  the  time  of  his  death,  or,  if  a  resident, 

as  escheated,  alleging  that,  in  1858,  A  that    he    left    no    non-resident    alien 

died  intestate,  seized,  leaving  no  heirs  heirs,   or,    if   any,    that   they   did   not 

in   the   United    States   capable   of   in-  convey  the   land   during  eight   years, 

heriting,   and  that   M.  D.,  only  sister  State  v.  Witz,  87  Ind.  190. 

of    the    intestate,    and    a    resident    of  '"Burns'  R.  S.  1908,  §  3005. 
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by  reference  to  sections  353  to  355,  ante,  which  in  many  re- 
spects differs  from  the  one  we  have  just  been  considering.  In 
fact  by  that  method  the  final  destination  of  the  proceeds  of  such 
estates  is  not  the  common  school  fund,  but  the  state  treasury,  and 
once  in  there,  no  way  out  has  been  provided  save  through  the  ap- 
pearance of  some  legitimate  claimant.'^  True  the  estates  in  these 
statutes  provided  for  are  not  in  a  strict  sense  escheated  estates, 
but  in  practical  eft'ect  they  are  the  same.  And  it  has  been  de- 
cided that  the  two  sets  of  statutes  shall  be  construed  in  pari  ma- 
teria.-- The  difference  between  "kindred  capable  of  inheriting," 
and  "known  kindred  capable  of  inheriting"  is  so  very  slight  as  to 
amount  to  nothing. 

§  711.  Escheat  of  lands  held  by  aliens. — If  any  alien  shall 
hereafter  in  any  manner,  acquire  land  in  this  state  in  excess  of 
three  hundred  twenty  (320 )  acres,  he  shall,  within  five  (5) 
years  from  acquiring  such  excess,  or  from  arriving  at  the  age  of 
twenty-one  years,  if  a  minor,  unless  he  shall  have  become  a  citi- 
zen of  the  United  States,  convey  all  lands  acquired  by  him  in  this 
state,  except  that  if  he  dies  within  said  period  without  having  con- 
veyed, nothing  herein  shall  prevent  his  heirs  or  devisees  from  in- 
heriting or  taking  by  devise  from  or  through  him  such  uncon- 
veyed  lands,  subject  to  all  the  provisions  of  this  act.  If  any  alien 
shall  acquire  such  excess  above  three  hundred  twenty  (320) 
acres  and  such  excess  shall  remain  unconveyed  at  the  end  of  five 
years  after  the  acquisition  thereof,  then  such  excess  shall  escheat 
to  the  state  of  Indiana,  and  it  shall  be  the  duty  of  the  attorney- 
general  to  file  an  information  in  the  circuit  or  superior  court  of 
the  county  in  which  said  land  is  situated,  alleging  the  ground 
upon  which  recovery  is  claimed,  making  all  persons  interested 
parties  thereto,  and  the  attorney-general  shall,  at  the  time  of  filing 
such  information,  file  in  the  office  of  the  clerk  of  said  court  a  no- 
tice containing  the  title  of  the  court,  the  names  of  all  the  parties, 
if  known,  and  if  not  known,  then  by  the  designation  of  "unknown 
heirs,"  as  is  provided  in  suits  to  quiet  title,  to  such  suit,  a  descrip- 
tion of  said  real  estate  and  a  statement  of  the  nature  of  such 

"Burns'  R.  S.  1908,  §§  2936,  2939.        "=  State  v.  Meyer,  63  Ind.  33. 
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action,  and  said  notice  shall  be  by  the  clerk  recorded  in  lis  pen- 
dens record  as  of  the  date  and  hour  of  filing,  and  said  land  and 
all  of  the  land  owned  by  said  alien  and  described  in  said  informa- 
tion and  notice  shall,  upon  hearing  and  judgment,  upon  such  in- 
formation, escheat  to  the  state :  Provided,  Any  person,  firm  or 
corporation,  who,  prior  to  the  filing  of  such  information  and  no- 
tice, in  good  faith  and  for  a  valuable  consideration  shall  have,  or 
except  for  the  alienage  of  the  person  or  persons,  from  or  through 
whom,  mediately  or  immediately,  claim  is  made,  would  have  ac- 
quired, either  by  deed,  mortgage,  contract,  legal  proceeding  or 
otherwise,  any  right,  title,  interest  or  lien  to,  in  or  upon  said 
lands,  or  any  part  thereof,  shall  not  be  prejudiced  nor  affected  by 
the  alienage  of  any  such  person  or  persons,  and  every  such  right, 
title,  interest  or  lien  shall  be  in  all  respects  as  valid  as  if  the 
alienage  of  such  person  or  persons  did  not  exist,  and  may  be  set 
up  by  the  owner  or  owners  thereof  and  shall  be  fully  protected  in 
any  proceeding  for  the  recovery  or  to  enforce  the  escheat  of  said 
lands  in  favor  of  the  state. -^ 

§712.  Action  by  state  against  unclaimed  estates. — It  is 
provided  that  the  state  may  have  forfeited  and  recover  to  its 
own  use  estates  unclaimed.  The  procedure  is  thus  set  out.  The 
attorney-general  shall  institute  in  the  name  of  the  state  in  the  su- 
perior court  of  Marion  county,  Indiana,  a  joint  action  in  equity 
against  the  known  or  unknown  heirs  of  all  such  persons  as  have 
heretofore  died  and  whose  estates,  money,  property  or  fees  have 
been  paid  into  the  state  treasury  and  are  now  carried  upon  the  ac- 
counts thereof  as  "unclaimed  estates."  Such  action  shall  be  pros- 
ecuted for  the  purpose  of  determining  by  the  judginent  of  such 
court  whether  such  estates  and  the  money  so  in  the  state  treasury, 
shall  escheat  to  the  state  and  become  a  part  of  its  common  school 
fund.  Notice  of  such  action  shall  be  given  by  publication  of  no- 
tice for  sixty  days  by  one  insertion  each  week  for  eight  consecu- 
tive weeks  in  some  daily  newspaper  printed  and  published  in  the 
city  of  Indianapolis.  Any  heir  of  any  such  deceased  person  may 
appear  in  such  action  and  assert  his  heirship  by  answer  to  the 

^Burns'  R.  S.  1908,  §  3944. 
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State's  bill,  and  the  court  shall  hear  such  cause  and  give  judgment 
on  behalf  of  such  heirs  as  shall  establish  their  interest  in  anv  such 
fiinds  and  order  the  same  paid  out  of  any  such  funds  in  the  state 
treasury,  less  such  costs  of  such  proceeding  as  are  chargeable  to 
such  heir.  If  no  heir  appears  to  claim  any  part  of  any  such 
funds,  the  court  shall  give  judgment  separately  against  each  of 
such  funds  and  the  unknown  heirs  of  the  decedent,  vesting  the 
title  and  ownership  of  such  funds  in  the  state  of  Indiana  for  the 
use  and  benefit  of  its  common  school  funds,  as  provided  in  the 
constitution  and  laws  of  such  state,  and  such  judgment  shall  be 
final  and  conclusive  and  shall  not  be  subject  to  review  or  appeal 
unless  heirs  appear  therein,  and  then  only  in  so  far  as  they  are 
affected  thereby :  Provided,  That  no  such  funds  shall  be  in- 
cluded in  such  action  which  have  not  been  on  deposit  in  the  state 
treasury  for  the  five  (5  )  years  next  before  the  filing  of  such  ac- 
tion. The  costs  of  such  action,  not  adjudged  against  the  heirs 
appearing  therein,  shall  be  paid  out  of  the  state  treasury  on  the 
order  of  the  auditor  of  state:  Provided,  further.  That  the  attor- 
ney-general shall  not  be  allowed  or  paid  any  compensation  what- 
ever for  his  services  in  any  such  action,  nor  for  the  serv-ices  of 
any  deputies;  the  auditor  of  state,  after  the  final  determination  of 
such  proceeding  shall  distribute  to  the  several  counties  in  this  state 
all  such  funds  as  such  court  shall  have  determined  to  be  a  part  of 
the  common  school  funds,  and  such  distribution  shall  be  made  in 
accordance  with  section  one  of  this  act.  All  such  funds  as  are 
now  in  the  state  treasury  to  the  account  of  unclaimed  estates, 
which  shall  not  be  included  in  the  suit  provided  for  in  this  section, 
shall  escheat  to  the  state  and  become  a  part  of  its  common  school 
fund  and  be  distributed  as  such,  as  provided  in  this  act,  after  the 
lapse  of  five  (5)  years  from  the  approval  of  this  act,  unless  the 
same  shall  before  that  time  be  paid  to  heirs  entitled  to  receive  the 
same,  as  now  provided  by  law.  and  after  the  lapse  of  such  time  no 
claim  to  any  such  funds  shall  be  presented,  allowed  or  paid  by  any 
court  or  officer.  Hereafter  the  title  of  any  such  funds  as  shall  be 
paid  into  the  state  treasury  on  account  of  unclaimed  estates,  and 
shall  remain  in  the  state  treasury  for  five  (5)  years  without  any 
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heir  appearing  to  claim  the  same,  shall  vest  in  the  state  of  Indiana 
for  the  use  of  the  common  school  funds  and  shall  be  distributed 
as  such,  as  provided  in  this  act.  Any  heir  claiming  any  portion 
of  such  funds,  who  shall  not  present  such  claim  within  such  time 
as  is  fixed  by  this  act,  shall  be  barred  from  thereafter  asserting 
any  such  claim.  It  shall  be  the  duty  of  the  auditor  of  state  in  the 
month  of  December  of  each  year  to  cause  to  be  published  in  some 
newspaper  printed  and  published  in  the  city  of  Indianapolis,  a 
single  notice  stating  the  names  of  the  decedents  and  the  sum  held 
on  account  of  each  then  remaining  in  the  state  treasury  to  the 
credit  of  unclaimed  estates.-"* 

§  713.    Suspension  of  ownership  and  power  of  alienation. — 

No  limitation  or  condition  shall  suspend  the  absolute  ownership 
of  personal  property  longer  than  till  the  termination  of  lives  in 
being  at  the  time  of  the  execution  of  the  instrument  containing 
such  limitation  or  condition,  or,  if  in  a  will,  of  lives  in  being  at  the 
death  of  the  testator.-^ 

A  provision  for  the  accumulation  of  interest  or  income  of 
money,  or  other  personal  property,  by  any  conveyance  or  will, 
shall  be  void,  except  as  follows : 

First.  If  the  accumulation  be  directed  to  commence  from  the 
date  of  the  instrument  or  the  death  of  the  person  executing  the 
same,  it  may  be  for  the  benefit  of  minors  then  in  being,  or  in  be- 
ing at  such  death,  and  to  terminate  at  the  expiration  of  their 
minority. 

'*  Burns'  R.   S.  1908,  §  3006.  stricted  to  one  life.     In  this  state  the 

==  Burns'   R.    S.    1908,   §   9723.     The  rule  is  limited  to  "lives  in  being,"  or 

best  and  most  authoritative  definition  "of  a  life  or  any  number  of  lives  in 

of  the  common  law  rule  against  per-  being,"   etc.     As    for   the   purpose   of 

petuities   is   the   following:      "No    in-  the   rule   a   child   en   ventre   sa  mere 

terest  subject  to  a  condition  precedent  is   a  "life  in  being,"  the  term,   what- 

is  good  unless  the  condition  must  be  ever  it  may  be,  may  be  increased  by 

fulfilled,  if  at  all,   within  twenty-one  the    period    of    gestation.      Marsden 

years  after  some  life  in  being  at  the  Perp.  35 ;   Long  v.  Blackall,  7  T.  R. 

creation     of     the     interest."       Gray's  96;  Thellusson  v.  Woodford,  11  Ves., 

Perp.,  §  201,  and  the  definition  would  Jr.,  112.     Nor  for  the  purposes  of  the 

be   clearer    if   "lives"   had  been    used  rule    need    the    lives    be    named.      A 

instead  of  "life."     The  rule  is  not  re-  class  description  is  sufficient.  No  limit 
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Second.  If  the  accumulation  be  directed  to  commence  at  any 
period  subsequent  to  the  death  of  the  person  executing  such  in- 
strument, it  may  be  within  the  time  allowed  in  the  first  section  of 
this  act  for  the  suspension  of  ownership,  and  at  some  time  during 
the  minority  of  the  persons  for  whose  benefit  it  is  intended,  and 
must  terminate  at  the  expiration  of  their  minority.  But  a  pro- 
vision for  accumulation  beyond  the  minority  of  such  persons  shall 
be  void  only  as  respects  the  time  beyond  such  minority."" 

Under  this  section  of  the  statute  a  will  which  directs  money  to 
be  put  at  interest  to  accumulate  and  be  paid  to  legatees,  respect- 
ively as  they  become  of  full  age,  is  valid,  in  so  far  as  the  power 
of  suspension  is  concerned  as  to  all  such  legatees  as  were  alive  at 
the  death  of  the  testator.-' 

If  a  minor  for  whose  benefit  such  accumulation  may  have  been 
directed  shall  be  destitute  of  means  of  supix)rt  or  of  education, 
the  proper  court  may,  on  complaint  of  such  minor  or  of  his  guard- 
ian, cause  a  reasonable  sum  to  be  taken  from  such  accumulation, 
for  his  support  or  education,  or  both.-^ 

§714.  Same — As  to  real  estate. — The  absolute  power  of 
aliening  lands  shall  not  be  suspended  by  any  limitation  or  condi- 
tion whatever,  contained  in  any  grant,  conveyance  or  devise,  for 
a  longer  period  than  during  the  existence  of  a  life  or  any  number 
of  lives  in  being  at  the  creation  of  the  estate  conveyed,  granted, 
devised  and  therein  specified,  with  the  exception  that  a  contingent 
remainder  in  fee  may  be  created  on  a  prior  remainder  in  fee,  to 
take  effect  in  the  event  that  the  person  or  persons  to  whom  the 
first  remainder  is  limited  shall  die  under  the  age  of  twenty-one 
years,  or  upon  any  other  contingency  by  which  the  estate  of  such 
person  or  persons  may  be  determined  before  they  attain  their  full 
age.-^ 

As  a  general  rule,  a  condition  in  a  grant  or  devise  that  the 

except  that  of  lives  whose  determina-  ""  Bums'  R.  S.  1908,  §  9724. 

tion  can  be   readily  proved  has   ever  "'  Dyson  v.  Repp.,  29  Ind.  482. 

been  judicially  declared.  Gray's  Perp.,  "Burns'  R.  S.  1908.  §  9725. 

§  218;    Cadell  v.   Palmer,    1    Clark  &  ""  Burns'  R.  S.  1908,  §  3998. 
Fin.  Z12. 
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grantee  or  devisee  shall  not  alienate  is  void,  because  it  is  repug- 
nant to  the  estate,  but  a  condition  that  the  grantee  or  devisee  shall 
not  alienate  for  a  particular  time,  or  to  a  particular  person  or  per- 
sons, is  good.^° 

A  grantor  of  real  estate  may  limit  or  restrict  the  power  of 
alienation  for  a  period  of  time,  but  an  absolute  prohibition  is 
void.^^ 

The  rule  is  against  perpetuities,  and  if  by  any  possibility  the 
vesting  in  possession  of  an  estate  limited  over,  may  be  postponed 
beyond  the  period  of  a  life  or  lives  in  being  and  twenty-one  years 
and  nine  months,  the  limitation  is  void,  and  the  period  from 
which  the  rule  runs  is  the  death  of  the  testator.^- 

A  limitation  over  which  is  not  to  take  effect  until  after  an  in- 
definite failure  of  issue  would  be  in  violation  of  the  above  stat- 
ute against  perpetuities.^^ 

There  has  ever  been  a  difference  between  ordinary  devises  and 
devises  made  to  a  charity,  and  the  difference  is  inherent  and 
fundamental.  A  devise  for  a  charitable  purpose  is  in  its  nature 
perpetual  and  inalienable.  But  where  such  devise  is  made  a  part 
of  a  general  scheme  to  create  a  trust  in  violation  of  the  above 
statute  it  is  void.^* 

The  foundation  of  the  power  to  restrain  alienation  rests  upon 
the  fact  that  there  remains,  or  is  vested,  in  some  one,  a  valid  re- 
mainder or  reversion  whose  estate  in  possession  is  contingent 
upon  some  event  which  defeats  the  precedent  estate,  and  who  is 
entitled  to  take  advantage  of  the  prohibited  act  or  use.'^ 

If  the  limitation  should  be  indefinite,  that  is  remainder  to  issue 
or  heirs  generally,  the  limitation  over  would  be  too  remote,  and 
hence  void  as  in  violation  of  the  statute.^® 

The  statute  restricts  the  suspension  of  alienation  to  lives,  and 

'"Langdon  v.   Ingram,  28  Ind.  360.  '=  Matlock    v.    Lock,    38    Ind.    App. 

^^  Andrews  v.   Spurlin,  35   Ind.  262.  281,  IZ  N.  E.  171 ;  Harmon  v.  Brown, 

==  Stephens    v.    Evans,    30    Ind.    39;  58    Ind.    207;     Mandlebaum    v.     Mc- 

Sears  v.  Russell,  8  Gray  (Mass.)  86.  Donell,  29  Mich.  78,  18  Am.  Rep.  61; 

'^  Huxford  V.  Milligan,  50  Ind.  542.  De  Peyster  v.  Michael,  6  N.  Y.  467, 

^'  Phillips  V.  Heldt,  ZZ  Ind.  App.  388,  57   Am.    Dec.   470n. 

71  N.  E.  520;  Richmond  v.  Davis,  103  ="=  Granger  v.  Granger,   147  Ind.  95, 

Ind.  449,  3  N.  E.  130.  44  N.  E.  189,  46  N.  E.  80. 
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Lqx)!!  life  only.  It  does  not  admit  of  a  susi)ense  for  a  term  of 
years  however  short,  nor  a  suspense  dependent  in  part  upon  life 
and  in  part  upon  a  fixed  period  of  time.^' 

§  715.  As  to  leases. — It  is  iield  to  be  very  doubtful  whether 
this  statute  applies  to  leases  of  real  estate,  as  its  language  implies 
that  it  was  intended  to  operate  only  upon  the  fee,  and  taken  in 
its  ordinary  signification,  seems  applicable  only  to  cases  where 
there  is  an  attempt  to  tie  up  the  fee  and  circumscribe  the  power  of 
alienating  the  land.  In  leasing  lands  no  obstacle  to  the  aliena- 
tion of  the  fee  is  created ;  no  restriction  upon  the  power  of  the 
owner  of  the  fee  to  alienate  that  estate.  It  was  decided  that  the 
statute  did  not  apply  to  the  case  of  a  devise  or  lease  of  land  for  a 
charitable  purpose.^* 

At  common  law  it  was  possible  by  executory  devise  to  lock  up 
estates  in  families  so  as  to  prevent  alienation  for  any  period  of 
time  the  owner  might  desire.  And  such  estate  was  termed  a 
perpetuity,  a  thing  which  the  law  is  said  to  abhor,  as  estates  are 
made  by  it  incapable  of  answering  those  ends  of  social  commerce 
and  providing  for  the  sudden  contingencies  of  private  life  for 
which  property  was  first  established.^" 

The  abhorence  of  the  law  for  estates  so  tied  up  led  to  the  adop- 
tion of  the  rule  against  perpetuities,  which  in  effect  is  that  estates 
cannot  be  so  limited  as  not  to  be  alienable  for  a  longer  period  than 
the  duration  of  a  life  or  of  lixes  in  being  and  twenty-one  years 
after;  and  for  the  purpose  of  letting  in  posthumous  children,  nine 
months,  the  period  of  gestation,  was  added.  The  above  statute 
practically  enacts  the  common  law  rule,  and  applies  it  to  all  es- 
tates whether  created  by  devise,  grant  or  deed ;  except  that  the 
limitation  is  to  a  "life  or  any  number  of  lives  in  being  at  the  crea- 
tion of  the  estate."-*** 

"Fowler   v.   Duhme,    143    Ind.   248,  33  Ind.   App.  388,   71    N.   E.  520. 

42  N.  E.  623 ;   Hartung  v.  Witte,  59  ^'  Richmond  v.  Davis,   103  Ind.  "449, 

Wis.  285,   18   N.   W.   175;   Greene   v.  3  N.  E.  130. 

Greene,  125  N.  Y.  506,  26  N.  E.  739,  ''2  Black.  Comm.  174;  2  Wash.  Real 

21    Am.    St.    743;    Hall    v.    Hall.    123  Prop.    701;    Tiedeman    Real    Prop.,    § 

Mass.    120;    Field   v.    Field.   4    Sand.  544. 

Ch.    (N.   Y.)    563;   Phillips  v.   Heldt.  "Burns'  R.  S.  1908,  §  3998. 
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§  716.  Who  are  bastards.  §  719.  Inheritance  from  the   father. 

717.  Inheritance  from  the  mother.  720.  How  made  legitimate. 

718.  Descent  from  child  to  mother.        721.  As  fixing  a  status. 

§  716.  Who  are  bastards. — An  illegitimate  is  one  who  is 
born  out  of  lawful  wedlock;  or  one  not  born  within  a  competent 
time  after  the  termination  of  such  wedlock;  or  one  who  if  born 
out  of  wedlock,  the  parents  do  not  intermarry  and  the  father  does 
not  acknowledge  the  child  as  his  own;  or  one  who  is  born  in 
lawful  w^edlock  when  procreation  by  the  husband  is  shown  to 
have  been  impossible.^  At  common  law,  however,  one  born  out 
of  lawful  wedlock  was  not  made  legitimate  by  the  subsequent 
intermarriage  of  the  parents.' 

A  bastard  being  the  child  of  nobody  had  few,  if  any,  rights  be- 
yond the  right  to  exist,  and  labored  under  many  disabilities.  By 
both  the  common  and  the  civil  law  the  most  important  disability 
under  which  an  illegitimate  labored  was  that  he  possessed  no  in- 
heritable blood  and  was  incapable  of  becoming  heir  to  either  his 
father  or  mother  or  to  any  one  else,  nor  could  he  transmit  inherit- 
ance, save  only  to  heirs  born  of  his  own  body.  By  the  civil  law 
some  slight  hope  of  legitimation  was  held  out,  but  the  common 
law  offered  no  such  hope.  In  this  respect  the  well  settled  Ameri- 
can rule  differs  from  that  of  both  the  common  and  the  civil  law, 

^  1  Black.  Comm.  457 ;  Bouvier  Law  lock  are  legitimate,  although  begotten 

Diet.;  Smith  v.  Perry,  80  Va.  563.  before  marriage.     Our   courts,  acting 

- 1     Black.     Comm.     45 ;     Brock    v.  upon    this    rule,    have    declared    that 

State,  85  Ind.  397.     In  this  case  it  is  marriage  bars  a  prosecution  for  bas- 

said  also  that:    "One  among  the  old  tardy     in     such     cases."       Moran     v. 

doctrines  of  the   common  law  is  the  State,  IZ  Ind.  208;  Doyle  v.  State,  61 

rule  that  children  born   during  wed-  Ind.  324. 
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as  legitimation  by  subsequent  marriage  between  the  parents  is  a 
principle  which  is  very  generally  admitted  in  the  legislation  of  the 
different  states.  The  rule,  too,  is  pretty  generally  recognized  by 
statute,  that  permits  bastard  children  to  inherit  from  the  father 
under  certain  restrictions ;  and  also  that  an  illegitimate  child  and 
its  mother  shall  mutually  inherit  one  from  the  other.^  From  this 
it  will  be  seen  that  a  bastard's  right  to  inherit,  or  to  transmit  in- 
heritance save  in  the  lineal  descending  line,  is  entirely  of  statu- 
tory origin. 

Xot  being  considered  the  child  of  any  one  at  common  law  an 
illegitimate  child  could  not  be  an  heir.* 

While  this  is  true  at  common  law,  it  is,  as  is  said  in  one  case 
"the  law  of  nature  and  of  procreation  that  such  child  is  of  the 
same  blood,  flesh,  and  bone  of  him  who  begot  it"'  and  for  this  rea- 
son the  modern  doctrine  of  legitimation,  following  the  dictates  of 
nature,  has  become  almost  universally  recognized.^ 

§717.  Inheritance  from  the  mother. — The  statute  in  this 
state  provides  that :  Illegitimate  children  shall  inherit  from  the 
mother  as  if  they  were  legitimate,  and  through  the  mother,  if 
dead,  any  property  or  estate  which  she  would,  if  living,  have 
taken  by  gift,  devise,  or  descent  from  any  other  person.*^ 

^  Schouler  Dom.   Rel.,  §  277.  Comm.,  §  459,  that  a  bastard  "cannot 

*  Truelove  V.  Truelove,  172  Ind.  441,  be    heir    to    anjone,    neither    can    he 

86  N.  E.  1018,  88  X.  E.  516,  139  Am.  have  heirs,  but  of  his  own  body;  for 

St.  404,  27  L.  R.  A.    (X.   S.)   220n;  being  nullius  filius,  he  is  therefore  of 

Jackson   v.    Hocke,    171    Ind.   371,   84  kin   to  nobody,   and  has  no   ancestor 

X'.    E.    830.      "At    common    law    an  from  whom  any  inheritable  blood  can 

illegitimate  child  was  considered  the  be  derived." 

'son  of  nobody ;  and  sometimes  called  ^  florin   v.    Holliday,    39   Ind.   App. 

filius    nullius    (the    son    of    no    one),  201,  11  X'.  E.  861. 

sometimes   filius    populi    (the    son   of  'Burns'  R.  S.  1908,  §  2998.     Under 

the  people.)'  1  Black.  Comm.,  §§  458,  this  statute  an  illegitimate  child,  if  its 

459.      See   2    Kent's    Comm.,    §§    211,  mother  be  dead,  takes  by  inheritance 

212 ;   5   C3X.,  639-643 ;    Bingham,   De-  from  her  any  property  or  estate  which 

scents,     419;      Blacklaws     v.      Milne  she   would,    if  living,   have   taken   by 

(1876),  82  111.  505,  25  Am.  Rep.  339;  gift,  devise  or  descent  from  any  other 

Simmons  v.  Bull   (1852),  21  Ala.  501,  person.      Parks    v.    Kimes,    1(X)    Ind. 

56    Am.    Dec.    257,    and    note,    pages  148. 
258.  261-265."     It  is  said  in   1  Black. 
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Under  this  statute  an  illegitimate  may  take  an  inheritance  as  the 
representative  of  his  mother.  As  a  rule  such  statutes  do  not 
create  heritable  blood  generally  between  the  bastard  and  his  col- 
lateral maternal  relations,  but  the  taking  of  the  inheritance  is  lim- 
ited to  cases  of  lineal  ascent  or  descent.^ 

In  this  state  though,  the  above  statute  confers  upon  a  bastard  a 
right  of  inheritance  by  representation  through  the  mother,  both  in 
the  lineal  and  in  the  collateral  line  as  fully  as  if  such  bastard  was 
legitimate;  and  he  will  take  as  heir  of  his  mother  from  any  per- 
son from  whom  his  mother  might  have  taken  the  inheritance  had 
she  been  living.®  The  statute  substitutes  the  illegitimate  child 
or  children  for  the  mother  and  entitles  such  person  or  persons  by 
inheritance  to  such  property  as  the  mother  would  ha\-e  taken  had 
she  survived  the  decedent.^ 

This  statute  enables  a  bastard  to  inherit  property  that  descends 
to  him  through  his  mother,  but  it  is  silent  as  to  any  right  of  his 
mother,  brothers  or  sisters  to  inherit  from  him.  It  leaves  their 
claims  where  it  found  them,  to  be  governed  by  the  common  law.^*^ 
While  this  was  the  rule  when  that  decision  was  rendered,  the  mat- 
ter of  such  descents  is  now  regulated  by  statute. ^^ 

The  right  of  bastard  children  born  of  the  same  mother  to  in- 
herit from  each  other  is  recognized  in  some  of  the  states.^"  But 
it  is  doubtful  if  this  rule  prevails  in  this  state.  The  above  statute 
provides  for  an  inheritance  from  and  through  the  mother  only. 
It  is  likely,  however,  that  an  estate  once  cast  upon  the  mother 
under  section  3002,  Burns'  R.  S.  1908,  would  pass  to  other  chil- 

"  Parks    V.    Kimes,     100    Ind.     148 ;  herit    the    estate   of   the   mother   with 

Remmington     v.     Lewis,    8    B.    Men.  the     legitimate     children     share     and 

(Ky.)  606;  Bacon  v.  McBride,  32  Vt.  share  alike,  and  also  represent  her  so 

585;   Bent  v.   St.  Vrain,   30  Mo.  268.  as    to    inherit,    with    such    legitimate 

Prior  to  1901  the  brothers  and  sisters  children,    from    her    kin.    share    and 

of    an    intestate    take    his    estate,    as  share  alike.     Stimson's   Stat.   Law,   § 

heirs,  to  the  exclusion  of  his  illegiti-  3151. 

mate  child.     Borroughs  v.  Adams,  78  '"Doe    v.    Bates,    6    Blackf.    (Ind.) 

Ind.  160.  533. 

'Doe    V.    Bates,    6    Blackf.     (Ind.)  "Burns'  R.  S.  1908,  §  3002. 

533;  Parks  v.  Kimes,  100  Ind.   148.  '"Brewer  v.  Blougher.   14  Pet.    (U. 

"Parks  V.  Kimes,  100  Ind.  148.    The  S.)    178,  10  L.  ed.  408;   In  re  Estate, 

illegitimate  children   in   this  state  in-  Magee,  63  Cal.  414. 
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clren,  both  legitimate  and  illegitimate  of  such  mother,  in  case  she 
should  die  intestate. 

This  statute  abolishes  the  common  law  disability  of  illegitimate 
children  and  permits  such  children  to  inherit  from  their  mother 
the  same  as  if  legitimate.'^ 

While  this  statute  enables  an  illegitimate  child  to  inherit  prop- 
ert}'  its  mother  would  ha\'e  taken  if  li\ing,  it  does  not  grant  such 
right  in  case  the  mother  is  dead.^"*  So  where  an  unmarried  daugh- 
ter dies  intestate  leaving  one  legitimate  brother  and  two  illegiti- 
mate brothers,  the  legitimate  one  will  inherit  her  estate. '■'' 

§718.  Descent  from  child  to  mother. — The  statute  pro- 
Aides  as  follows :  "The  mother  of  an  illegitimate  child  dying  in- 
testate, without  issue  or  other  descendants,  shall  inherit  his  estate ; 
and  if  such  mother  be  dead,  her  descendants  or  collateral  kindred 
shall  take  the  inheritance  in  the  order  hereinbefore  prescribed."^" 

Sucli  taking  shall  ])e  according  to  the  prescribed  rules  of  de- 
scent. 

At  common'  law  in  the  absence  of  direct  heirs,  the  estate  of  a 
bastard  dying  intestate  escheated  to  the  state. '^ 

But  this  statute,  in  the  absence  of  direct  issue  of  such  illegiti- 
mate, casts  the  descent  of  the  property  of  the  illegitimate  upon  his 
mother,  and  if  she  is  dead  upon  her  descendants  or  collateral  kin- 
dred. This  right  of  inheritance  in  the  mother  of  a  bastard  is 
now  pretty  generally  recognized,  but  the  right  of  a  father  of  a 
bastard  to  inherit  from  such  illegitimate  child  is  not  so  fully  ac- 
knowledged, for  reasons  which  will  readily  present  themselves  to 
any  inquirer.  Such  inheritance  is,  however,  permitted  in  some 
states." 

But  in  this  state  the  father  is  not  considered  an  heir  of  his  ille- 

^  Jackson   V.    Hocke,    171    Ind.   371,  Am.  St.  404,  27  L.   R.   A.    (N.    S.) 

84  N.  E.  830.  220n. 

"Truelove    v.    Truelove,     172    Ind.  '*' Burns'  R.  S.  1908,  §  3002. 

441,  86  N.  E.  1018,  88  N.  E.  516,  139  "Doe   v.    Bates,   6    Blackf.    (Ind.) 

Am.  St.  404.  27  L.   R.   A.    (N.   S.)  533. 

220n.  ^'^La.  Code,  922;   Iowa  R.   S.  2467; 

"Truelove    v.    Truelove.    172    Ind.  Kan.  Stat.  §  2262. 
441,  86  N.  E.  1018,  88  N.  E.  516,  139 
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gitimate  child  and  will  not  inherit  from  such  child. ^^  This  rule, 
of  course,  only  applies  in  cases  where  such  child  has  not  been 
made  legitimate  by  such  father. 

Under  this  statute  half-brothers  and  sisters  of  an  illegitimate 
child  may  take  an  inheritance  from  him  when  perhaps  they  would 
not  take  directly  as  his  heirs.  Such  inheritance  comes  to  them 
as  heirs  of  the  mother  of  such  bastard  and  not  as  heirs  of  the  bas- 
tard. The  descent  from  the  bastard  is,  notwithstanding  this  stat- 
ute, still  dirett,  and  only  passes  to  the  mother  of  the  illegitimate 
in  case  of  the  failure  of  direct  descendants  of  such  bastard.-" 

Under  the  statute  authorizing  a  suit  to  be  brought  by  an  admin- 
istrator for  damages  for  the  wrongful  death  of  his  decedent,  it 
has  been  held  that  such  a  suit  may  be  maintained  for  the  benefit  of 
the  mother  and  the  half-brothers  and  sisters  of  a  bastard  as  her 
next  of  kin.-^ 

§  719.  Inheritance  from  the  father. — In  those  states  where 
a  bastard  is  by  statute  pemiitted  to  take  by  descent  from  his 
father,  it  is  generally  on  condition  that  some  formal  acknowledg- 
ment of  the  relationship  has  been  made  by  the  father  in  his  life- 
time." 

This  is  necessary  in  Indiana.  The  statute  in  such  case  provid- 
ing that :  "The  real  and  personal  estate  of  any  man  dying  intes- 
tate, without  heirs  resident  in  any  of  the  United  States  at  the  time 
of  his  death,  or  legitimate  children  capable  of  inheriting  without 
the  United  States,  shall  descend  to  and  be  vested  in  his  illegitimate 
child  or  children  who  are  residents  of  this  state  or  any  of  the 
United  States;  and  such  illegitimate  child  or  children  shall  be 
deemed  and  taken  to  be  the  heir  or  heirs  of  such  intestate  in  the 
same  manner,  and  entitled  to  take  by  descent  or  distribution  to 
the  same  effect  and  extent  as  if  such  child  or  children  had  been 
leg-itimate :  Provided,  That  the  intestate  shall  have  acknowl- 
edged  such  child  or  children  as  his  own  during  his  lifetime :     And 

"Ellis  V.   Hatfield,  20  Ind.   101.  "  Pina  v.  Peck,  31  Cal.  359;  Crane 

=°  Ellis  V.   Hatfield,  20  Ind.    101.  v.  Crane,  31  Iowa  296;  Brown  v.  Bel- 

'^Dickason  &  Co.  v.  Liddil,  —  Ind.  marde,  3  Kan.  41. 
App.  —   94  N.  E.  411. 
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provided,  further,  That  the  testimony  of  the  mother  of  such  child 
or  children  shall  in  no  case  be  sufficient  to  establish  the  fact  of 
such  acknowledgment.""^ 

By  this  statute  the  father  must  have  left  no  legitimate  children 
in  existence  anywhere,  either  within  or  without  the  United  States, 
and  no  other  heirs  resident  in  any  of  the  United  States  at  the  time 
of  his  death. 

The  word  "heirs"  in  this  connection  is  not  to  be  taken  in  the 
sense  of  lineal  heirs,  but  brothers  and  sisters  of  such  father,  and 
other  legitimate  collateral  heirs  residing  in  the  United  States  will 
inherit  to  the  exclusion  of  illegitimate  children,  although  they  mav 
have  been  acknowledged  by  the  father.-* 

It  has  been  held,  though,  that  the  above  statute  was  repealed  by 
the  enactment  of  the  following  statute  in  1901,  which  provides, 
that  the  illegitimate  child  or  cliildren  of  any  man  dying  intestate 
and  having  acknowledged  such  child  or  children  during  his  life- 
time as  his  own.  shall  inherit  his  estate,  both  real  and  personal, 
and  shall  be  deemed  and  taken  to  be  the  heir  or  heirs  of  such  in- 
testate in  the  same  manner  and  to  the  same  extent  as  if  such  child 
or  children  had  been  legitimate.  Provided,  That  the  testimony 
of  the  mother  of  such  child  or  children  shall  in  no  case  be  received 
to  establish  the  fact  of  such  acknowledgment :  And  be  it  pro- 
vided, That  the  provisions  of  this  act  shall  not  apply  where  the 

^  Burns'  R.  S.  1908,  §  2999.  .\n  ille-  Where  a  husband  dies  intestate,  with- 
gitimate  child  claiming  title  to  real  out  issue  except  an  illegitimate  child, 
estate  of  its  father  must  prove  that  and  leaving  neither  father  nor  moth- 
he  died  intestate  without  heirs  resi-  er,  his  widow  takes  his  entire  estate, 
dent  in  the  United  States.  Cox  v.  which,  upon  her  death,  descends  to 
Rash,  82  Ind.  519.  At  the  time  of  the  her  heirs;  and  in  an  action  by  such 
passage  of  this  act  brothers  and  sis-  child  to  recover  real  estate  so  de- 
ters under  the  law  could  inherit,  and  scending,  it  is  not  necessary  for  said 
it  was  not  the  intention  of  this  statute  heirs  to  prove  the  marriage  of  the 
to  cut  oflf  the  estate  from  collateral  decedents  by  the  record  or  by  a  wit- 
heirs  and  give  it  to  an  illegitimate  ness  of  the  ceremony,  but  they  may 
child.  Borroughs  v.  Adams,  78  Ind.  prove  it  by  evidence  of  cohabitation 
160.  and  reputation.     Cox  v.  Rash,  82  Ind. 

="  Borroughs  v.  Adams,  78  Ind.  160.  519. 
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father  of  the  illegitimate  child,  at  his  death,  had  surviving  legiti- 
mate children  or  descendants  of  legitimate  children.-^ 

It  will  be  noticed  that  an  illegitimate  child  duly  acknowledged 
inherits  from  the  father  in  preference  to  all  other  kindred  of  the 
father  except  surviving  legitimate  children  or  descendants  of  legit- 
imate children.  There  must  be  an  acknowledgment  of  the  ille- 
gitimate child  by  the  father,  and  it  makes  no  difference  whether 
such  acknowledgment  was  before  or  after  the  taking  effect  of  this 
later  statute.^" 

The  words  acknowledge  or  acknowledged  have  no  fixed  legal 
meaning,  and  have  been  used  in  this  statute  in  their  common  or 
ordinary  sense.  The  statute  does  not  fix  any  method  or  standard 
by  which  a  putative  father  may  acknowledge  his  illegitimate  off- 
spring, but  has  left  the  fact  of  such  acknowledgment  to  be  estab- 
lished by  evidence  in  each  particular  case  as  any  other  fact  is  estab- 
lished.■'  What  will  constitute  an  acknowledgment  is  both  a  ques- 
tion of  fact  and  of  law,  and  it  is  within  the  province  of  the  court 
to  instruct  the  jury  what  words,  acts,  etc.,  will  constitute  an  ac- 
knowledgment by  a  father  of  an  illegitimate  child  within  the 
meanine:  of  the  above  statute."^ 


-'Burns'  R.  S.  1908,  §  3000;  Town- 
send  V.  Meneley,  Zl  Ind.  App.  127,  74 
N.  E.  274,  76  N.  E.  321. 

'"  Townsend  v.  Meneley,  TH  Ind. 
App.  127,  74  N.  E.  274,  76  N.  E.  321 ; 
Alston  V.  Alston,  114  Iowa  29;  Daggy 
V.  Wells,  38  Ind.  App.  27,  76  N.  E. 
524. 

"  Townsend  v.  Meneley,  Zl  Ind. 
App.  127,  74  N.  E.  274,  76  N.  E. 
321.  It  should  be  remembered  that 
the  language  of  the  statute  is  "that 
the  illegitimate  child  or  children  of 
any  man  dying  intestate  and  having 
acknowledged  such  child  or  children 
during  his  lifetime  as  his  own,  shall 
inherit,"  etc.  The  words  "acknowl- 
edge" or  "acknowledged"  have  no 
fixed  legal  meaning.  They  are  not 
given   or   defined   in   the   law   diction- 


aries. We  must  therefore  look  to 
their  common  or  ordinary  meaning, 
for  that  is  the  sense  in  which  the 
legislature  used  the  word  "acknowl- 
edged." "Acknowledge"  means  "to 
own  or  admit  the  knowledge  of;  to 
recognize  as  a  fact  or  truth ;  to  own 
or  recognize  in  a  particular  character 
or  relationship."  Webster's  Diet.  As 
the  Psalmist  said :  "I  acknowledge 
my  transgressions."  Solomon  (Prov., 
3-6),  said:  "In  all  thy  ways  ac- 
knowledge Him."  Thus  a  man  ac- 
knowledges a  secret  marriage ;  that 
is,  he  admits  it.  One  who  has  done 
wrong  may  acknowledge  his  fault, 
and  thus  confess  his  error. 

''Daggy  V.  Wells,  38  Ind.  App.  27, 
Id  N.  E.  524. 
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The  statute  liaving  made  an  illegitimate  child  the  heir  of  its 
father  under  the  conditions  named  in  it,  its  right  to  inherit  cannot 
be  taken  away  except  by  the  direct  and  specific  act  of  such  father. 
Such  child  having  been  put  in  the  direct  line  of  descent,  there  ex- 
ists no  good  reason  in  morals,  law,  or  equity,  why  its  lawful 
progeny  would  not  succeed  to  its  rights  in  the  father's  estate.'^ 
For  statutes  of  this  character  are  to  be  liberally  construed."" 

The  right  of  a  child  born  out  of  lawful  wedlock  to  inherit,  al- 
though the  marriage  was  claimed  to  have  been  solemnized  in  an- 
other state,  will  be  recognized  if  the  alleged  father  duly  acknowl- 
edged such  child  as  his  own.^^ 

Any  recognition  and  open  acknowledgment  by  tlie  father  of  the 
relationship  between  himself  and  any  bastard  child,  will  be  suf- 
ficient, but  such  acknowledgment  must  be  established  by  other  evi- 
dence than  that  of  the  mother  of  such  child.  In  addition  to  such 
acknowledgment  it  must  appear  that  the  father  died  intestate 
without  legitimate  heirs,  either  lineal  or  collateral,  residing  in  the 


='Morin  v.  Holliday.  39  Ind.  App. 
201,  n  N.  E.  861. 

^Blythe  V.  Ayres.  96  Cal.  532,  31 
Pac.  915,  19  L.  R.  A.  40;  Morin  v. 
Holliday,  39  Ind.  App.  201,  11  N.  E. 
861.  In  Tennessee  there  is  a  statute 
similar  in  effect  and  purpose  to  the 
one  before  us,  and  in  the  case  last 
cited  it  was  held  that  the  obvious 
purpose  and  intent  in  enacting  such 
statute  was  to  entitle  illegitimate  chil- 
dren to  inherit  their  father's  estate 
the  same  as  legitimate  children.  In 
the  case  of  Rockingham  v.  Mount 
Holly,  26  Vt.  653,  it  was  held  that 
where  an  illegitimate  child  was  legiti- 
matized, as  provided  by  statute,  it 
rendered  the  child  legitimate,  the 
same  as  if  it  had  been  born  in  wed- 
lock, and  that  it  would  take  as  the 
heir  of  its  father,  as  one  of  the  legal 
consequences  resulting  from  such  act 
of  legitimation.     To   the  same   effect 


are  the  cases  of  Williams  v.  Wil- 
liams, 11  Lea.  (Tenn.)  652,  and  Mc- 
Kamie  v.  Baskerville,  86  Tenn.  459, 
7  S.  W.  194.  The  decision  in  the 
case  of  Ash  v.  Way  (1845),  43  Va. 
203,  throws  much  light  upon  the  ques- 
tion before  us.  In  that  case  Robert- 
son Way,  the  decedent,  was  the  father 
of  an  illegitimate  child.  Such  ille- 
gitimate married  and  died,  leaving  a 
legitimate  child.  The  parents  of  such 
illegitimate  married  after  her  death. 
Her  father,  before  his  marriage,  and 
in  the  lifetime  of  his  illegitimate 
child,  recognized  her  as  his  own  child, 
and  also  recognized  her  as  such  after 
her  death.  Upon  these  facts,  under 
the  Virginia  statute  making  an  ille- 
gitimate child  legitimate,  it  was  held 
that  the  child  of  the  illegitimate  would 
inherit   from  her  father. 

'' Franklin  v.  Lee,  30  Ind.  App.  31, 
62  N.  E.  78. 
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United  States,  and  without  legitimate  lineal  heirs  without  the 
United  States.^- 

Nothing  in  this  section  of  the  statute  can  be  taken  as  legiti- 
mizing such  bastard  offspring  save  only  for  the  purposes  imme- 
diately contemplated  in  the  statute  itself.  For  all  other  purposes 
such  illegitimate  issue  remains  illegitimate  and  subject  to  all  the 
burdens  of  illegitimacy.  For  instance,  an  act  which  provided 
that  the  acknowledgment  of  an  illegitimate  child  by  the  father 
should  render  the  child  legitimate  as  to  the  father,  was  so  limited 
in  the  construction  as  to  be  held  not  tO'  give  the  child  a  right  of 
lineal  representation,  and  to  make  such  child  the  son  only  of  his 
father  and  not  the  grandson  of  his  father's  father.'^ 

By  this  statute  the  words  illegitimate  child  or  children  include 
lawful  descendants  of  such  children  and  hence  embrace  grand- 
children, so  that  legitimate  children  of  an  illegitimate  mother  will 
inherit  directly  from  her  father  if  he  survives  her.^* 

§  720.  Hov/  made  legitimate. — That  an  illegitimate  child 
may  be  legitimized  is  a  principle  which  is  unc[uestioned.  The 
power  to  effect  such  legitimation  is  one  which  is  inherent  in  the 
legislature,  and  it  may  be  effected  in  special  cases  or  by  acts  which 
provide  a  general  method  of  legitimation.  Such  acts  may  be  both 
retrospective  and  retroactive  in  their  effects,  but  will  not  be  per- 
mitted to  take  effect  to  divest  rights  which  have  vested  prior  to 

^"  Cox  V.  Rash,  82  Ind.  519.  child  in  the  direct  line  of  inheritance 

^^  Safford  v.  Houghton,  48  Vt.  236.  as  an  heir  of  its  father,  'in  the  same 

"  Morin  v.   HoUiday,   39  Ind.   App.  manner  and  to  the  same  extent  as  if 

201,  n  N.  E.  861.     The  court  in  this  such  child     *     *     *     had  been  legiti- 

case    said:       "Remembering    that    at  mate,'  the  language  of  the  statute  is 

common  law,  and  prior  to  the  adop-  broad    enough   to    include   the   lawful 

tion    of    the    statute,    an    illegitimate  issue  of  such  child.     As  a  matter  of 

child  had   no   inheritable   right   in  its  fact,    the    children    of   an    illegitimate 

father's  estate,  applying  the  principles  child  are,  of  necessity,  grandchildren 

of   equity,   the   object   of   the   statute,  of  the  father  of  such  child.    They  are 

the   conditions   of  affairs  as  they  ex-  made  so  by  the  unvarying  law  of  na- 

isted,  and  the  evident  intention  of  the  ture.      By    statute    the    grandchild    of 

legislature  to  right  the  wrong  of  the  one   who  dies   intestate,   if  it  survive 

original  transgressor,   as   far   as  pos-  its   parent,   is   entitled  to   inherit   the 

sible,  we  think  it  clear  that  when  the  share  of  the   estate  that  would  have 

legislature     placed     the      illegitimate  descended   to   its    father   or  mother." 
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their  passage,  and  a  descent  that  has  been  cast  will  not  be  opened 
to  admit  an  illegitimate  who  has  since  been  legitimatized.^^ 

The  statute  in  this  state  provides  that  if  a  man  shall  marry  the 
mother  of  an  illegitimate  child  and  acknowledge  it  as  his  own, 
such  child  shall  be  deemed  legitimated^  Under  this  statute  the 
recognition  of  such  child  and  the  acknowledgment  by  the  husband 
that  it  is  his  child,  as  well  as  the  intermarriage  with  its  mother  is 
necessary  for  its  legitimation.  And  it  has  been  held  that  where 
a  man  marries  a  woman,  who  is  pregnant  at  the  time  of  such  mar- 
riage, and  after  marriage  cohabits  with  her,  that  will  constitute  a 
sufficient  acknowledgment  that  the  child  with  which  she  is  preg- 
nant is  his  own."  In  view  of  the  common  law  rule  the  necessity 
for  this  announcement  is  hardly  apparent.  The  effect  of  this 
statute  is  not  merely  or  primarily  to  declare  the  personal  status  of 
an  illegitimate  child,  but  to  bestow  upon  it  the  capacity  of  an 
heir.^"  A  child  begotten  before  but  born  during  marriage  is  legit- 
imate.^^ In  2  Bacon's  Abridgement,  page  83,  it  is  said:  "If  a 
woman  marr\'  grossment  ensient  it  is  the  child  of  the  husband ; 
for,  when  they  testify  their  consent  by  a  public  marriage  before 
the  birth  of  the  child,  it  is  a  public  acknowledgment  that  the  child 

^"Gregley  v.  Jackson.  38  Ark.  487;  are   impaired  by  a  legitimation   after 

Garland  v.  Harrison.  8  Leigh.    (Va.)  his    death.      Ash    v.    Way.    2    Gratt. 

368;    McGunnigle   v.   McKee.   11   Pa.  (Va.)   203. 

St.    81,    18    Am.    Rep.    428.      Statutes  "'  Bailey  v.  Boyd,  59  Ind.  292. 

providing    for    legitimation    must    be  "  Doyle  v.  State,  61  Ind.  324. 

construed  strictly  as  to  their  purpose  ^Harvey  v.  Ball,  32  Ind.  98.     It  was 

so  as  to  render  the  bastard  capable  of  held  in   Pennsylvania  that  statutes  of 

inheriting.  Physick's  Estate,  2  Brewst.  legitimation  can  have  no  force  as  af- 

(Pa.)  179.    Where  a  descent  has  been  fecting   land   outside   of  the   state   of 

cast    upon    legitimate    children,    and  their  enactment,  so  as  to  enable  one 

their    bastard    brother    is    afterwards  to  take  by  inheritance  in  another  state 

legitimated,    the    inheritance    will    not  where  the  law  of  that  state  would  not 

be  opened  so  as  to  give  him  a  share  permit    such    inheritance.      Smith    v. 

in   the   estate  already  taken.     Killam  Derr,  34  Pa.  St.  126,  75  Am.  Dec.  641. 

V.  Killam,  39  Pa.  St.  120.  This   principle  of  law   is   also   recog- 

=' Burns"  R.  S.  1908,  §  3001.  The  nized  in  other  states.  Barnum  v. 
whole  process  of  legitimation  need  not  Barnum,  42  Md.  251;  Lingen  v.  Lin- 
be  completed  in  the  lifetime  of  the  gen,  45  Ala.  410;  Stoltz  v.  Doering. 
bastard,    provided    no    vested    rights  112  111.  234. 
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is  his ;  for  at  that  time  the  child  is  one  with  the  mother,  and  there- 
fore in  taking  the  mother  he  takes  the  child  with  her."**^ 

The  object  and  effect  of  the  statute  as  to  legitimation  are  to 
change  tlie  status  and  capacity  of  an  illegitimate  child  to  the  status 
and  capacity  of  a  child  born  in  lawful  wedlock." 

This  statute  establishes  a  legal  relation  between  the  alleged 
father  and  child  for  by  marrying  a  woman  with  a  bastard  child 
and  acknowledging  it  as  his  own,  it  becomes  legally  his  child  even 
where  the  blood  relation  of  father  and  son  does  not  exist.'*' 

§  721.  As  fixing  a  status. — Proceedings  to  determine  the 
legitimacy  of  a  person  and  fix  his  status  as  an  evidentiai-y  fact  are 
authorized  by  statute  in  this  state.^^  And  a  decree  finally  ren- 
dered in  such  proceeding  shall  be  conclusive  between  the  parties 
thereto,  and  those  claiming  under  them ;  but  any  minor  defendant 
may  have  such  decree  reviewed  at  any  time  within  one  year  after 
arriving  at  the  age  of  twenty-one  years. ^* 

By  virtue  of  the  general  principle  governing  the  conflict  of  laws 
that  the  policy  of  a  country  in  which  land  is  situated  must  prevail 
in  matters  appertaining  to  that  land,  statutes  of  legitimation  can 
have  no  force  as  to  land  outside  of  the  state  in  which  they  have 
been  passed  so  as  to  enable  a  person  who  has  been  made  legitimate 
in  one  state  to  take  land  by  inheritance  in  another,  where  the  law 
of  that  other  state  would  not  hold  him  as  legitimate  if  he  were  a 
citizen  of  that  state.*^ 

But  a  contrary  view  has  been  announced  in  some  of  the  states, 

"Doyle  V.  State,  61  Ind.  324.  and    its    lawful    descendants    inherit 

"  Morin  v.   HoUiday,   39   Ind.   App.  from    the    adoptive    parent.      In    the 

201,  n  N.  E.  861.    "The  statute  takes  case  of  an  illegitimate  child,  the  rela- 

away  the   partition   wall   between   the  tion   of   consanguinity   exists   between 

father  and  his   illegitimate   child,   and  it   and   its   father   which    no    law    can 

puts   the   latter  in   the  direct   line   of  dissolve." 

inheritance,    as    against    all    collateral        ^'Binns  v.   Dazey,   147  Ind.   536,   44 

heirs,  and  against  everyone  except  le-  N.  E.  644. 
gitimate    children    of    the    father    or         ''  Burns'  R.  S.  1908,  §  1063. 
their  descendants.     In  the  case  of  an         *"  Burns'  R.  S.  1908,  §   1064. 
adopted    child    it    is    often    true    that         *' Smith  v.  Derr,  34  Pa.  St.  126,  75 

there  is  no  blood  kin  between  it  and  Am.    Dec.    641 ;    Barnum   v.    Barnum, 

the    adoptive   parent,    and    yet,    under  42  Md.  251;  Lingen  v.  Lingen,  45  Ala. 

the    statute,    both    the    adoptive    child  410;  Stoltz  v.  Doering,  112  111.  234. 
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including  Indiana,  and  it  has  been  held  that  such  statutes  fix  the 
status  of  the  person  in  the  place  of  his  domicile,  and  that  this 
status  once  fixed  remains  to  the  person  and  accompanies  him  into 
any  other  state  or  countr}^  to  which  he  may  remove.*" 

This  doctrine,  although  supported  by  able  authority,  hardly 
seems  a  tenable  one,  for  to  permit  a  person,  who  is  not  capable  of 
inheriting  by  lex  rei  sitaj,  to  take  land  by  descent  in  another  state 
of  which  he  is  not  a  resident,  because  the  laws  of  the  place  of  his 
domicile  would  permit  him  so  to  inherit  there,  would  result  in  the 
substitution  of  a  foreign  law  of  succession  and  permit  the  courts 
of  that  state  to  enforce  as  many  different  rules  of  descent  to  real 
property  as  there  happened  to  be  claimants  resident  outside  of  the 
state. 

In  this  state  the  case  of  Harvey  v.  Ball.  32  Ind.  98.  is  relied 
upon  to  establish  a  doctrine  in  conflict  with  the  general  rule.  This 
case  was  decided  by  a  divided  court,  and  no  authorities  are  cited 
by  the  majority  of  the  court  in  support  of  the  position  taken  by 
theuL  It  has  never  been  cited  in  any  later  cases,  and  has  there- 
fore neither  been  overruled  nor  modified.  In  its  argument  the 
court  says:  'The  effect  of  it  (the  statute)  is,  not  merely  or  pri- 
marily to  declare  the  personal  status  of  the  individual,  but  to  be- 
stow upon  him  the  capacities  of  an  heir.  If  it  had  no  other  effect 
than  to  fix  the  status,  its  operation  would  necessarily  be  confined 
to  persons  domiciled  here,  and  of  course  it  could  not  operate  on 
one  in  Pennsylvania.  The  infirmity  of  the  able  argument  for  the 
appellants  consists  in  supposing  such  to  be  its  only  effect.  But  it 
stands  in  the  statute  as  a  provision  governing  the  descent  of  lands, 
and  by  all  fair  construction  must  be  so  applied,  unless  the  power 
of  the  legislature  to  make  it  thus  applicable  can  be  questioned. 
Its  language  is  too  broad  to  be  limited  to  persons  domiciled  in  this 
state,  nor  is  there  any  strong  reason  for  such  limitation  which 
might  warrant  us  in  l^elieving  that  the  legislature  intended  less 

^Harvey  v.  Ball,  12  Ind.  98;  Ross     43   Am.    Rep.   669;    Scott   v.   Key,    11 
V.  Ross,  129  Mass.  243,  11  Am.  Rep.     La.    Ann.   232. 
321;   Miller  v.   Miller.  91   N.   Y.  315, 
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than  the  fair  import  of  the  words  employed,  and  thus  enable  us  by 
construction  to  effectuate  such  legislative  intent." 

In  some  few  states  a  father  who  has  acknowledged  a  bastard 
as  his  child  may  inherit  from  such  child.  This  rule  would,  per- 
haps, prevail  in  all  cases  where  an  illegitimate  had  been  fully  legit- 
imatized, but  in  the  absence  of  such  full  legitimation,  a  father  in 
this  state  cannot  inherit  from  his  bastard  child,  on  the  theory  that 
there  is  no  legal  father,  a  bastard,  in  law,  being  the  child  of  no- 
body.^' 

If  a  child  has  once  been  made  legitimate,  no  subsequent  act  can 
take  from  it  this  character  and  give  it  that  of  illegitimacy.  It  is 
not  important  whether  the  acknowledgment  of  legitimacy  has 
been  made  for  a  good  or  an  evil  purpose,  it  fixes  the  status  of  the 
child,  and  that  status  cannot  afterward  be  changed.  The  bar  sin- 
ister having  been  removed,  nothing  the  father  or  mother  can 
afterward  do  will  replace  it.^^ 

*'  Ellis    V.    Hatfield,    20    Ind.    101 ;         ''  Brock  v.  State,  85  Ind.  397. 
Dyer  v.  Brannock,  66  i\Io.  391,  27  Am. 
Rep.  359. 
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§  722.  Qualification  of  preceding  rules. — While  the  rules  of 
descent  and  distribution  laid  down  in  the  preceding  chapters  are 
of  general  application,  they  are  all  qualified  by  the  statute  which 
provides  that  every  rule  of  descent  or  distribution  prescribed  by 
this  act  shall  be  subject  to  the  provisions  made  in  behalf  of  the 
surviving  husband  or  wife  of  the  decedent/ 

The  theory  of  the  law  of  descent  in  this  state  is  that  the  widow 
of  a  decedent  shall  be  liberally  provided  for.  In  lieu  of  dower  she 
is  given  an  estate  in  fee-simple  in  one-third  of  her  deceased  hus- 
band's real  estate,  and  in  some  instances  even  a  more  liberal  share; 
in  some  cases  taking  half,  and  in  others  the  entire  estate  of  such 
husband." 

For  the  purpose  of  securing  to  her  these  advantages  all  the  gen- 
eral rules  of  descent  and  distribution  are  made  subservient  to  this 
theorv.  And  the  law  in  force  at  the  death  of  the  husband  is  the 
measure  of  the  widow's  rights  in  his  estate.^ 

With  one  or  two  exceptions  the  statutes  of  descent  give  the 
same  rights  and  interest  in  the  wife's  real  and  personal  estate  to 
the  surviving  husband  that  it  gives  her  in  his  estate  at  his  death. ■* 

The  first  sections  of  the  statutes  of  descent  go  upon  the  hy- 
pothesis that  there  may  be  no  widow  or  widower,  and  that  the 
whole  estate,  therefore,  is  to  descend  to  other  heirs.  At  least, 
these  sections  do  not  assume  to  make  any  provision  for  the  surviv- 
ing husband  or  wife  if  one  exists.  But  to  prevent  any  doubt  or 
misconception  as  to  the  legislative  intention,  the  above  section  ex- 
pressly declares  that  all  the  statutes,  rules  of  descent,  etc.,  shall  be 
qualified  by  the  provisions  elsewhere  made  in  the  act  for  the  sur- 
vivinsf  widow  or  husband,  if  one  exists.^ 

§  723.  Dower  estates. — At  common  law  dower  is  an  estate 
for  life  to  which  the  wife  is  entitled  on  the  death  of  the  husband, 
in  the  third  part  of  the  legal  estates  of  inheritance  in  lands  and 
tenements  of  which  the  husband  was  'seized  in  deed  or  in  law,  in 

'Burns'  R.   S.   1908,   §  3012.  Derry  v.  Derry,  74  Ind.  560. 

'  Markover  v.  Krauss,  132  Ind.  294,  *  Noel  v.  Ewing,  9  Ind.  ?>7. 

31   N.  E.   1047.   17  L.   R.  A.  806.  =  Thomas  v.  Thomas,  18  Ind.  9. 
'Bowen    v.    Preston,    48    Ind.    367; 
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fee  simple  or  fee  tail,  at  any  time  during  the  coverture,  and  to 
which  any  issue  which  the  wife  might  have  had  might  by  any 
possibility  have  been  heir.*^ 

Dower  in  this  state,  although  a  creation  of  the  statute,  was  sub- 
stantially the  same  as  at  common  law.  the  statute  being  simply 
declarator}/ 

Dower  was  subject  to  judgment  liens  taken  against  the  land 
prior  to  marriage,  and  the  estate  now  given  in  lieu  of  dower  is 
likewise  liable  to  the  lien  of  judgments  taken  against  the  husband 
before  marriage." 

Under  the  old  statute,  where  the  husband  died  before  the  law 
abolishing  dower  took  effect,  the  widow  was  entitled  to  dower  in 
lands  which  he  had  conveyed  where  her  right  to  such  dower  had 
not  been  relinquished  by  her  in  the  conveyance.^ 

But  until  there  had  been  an  actual  admeasurement  of  dower  it 
was  a  mere  potential  interest,  amounting  to  nothing  more  than  a 
mere  chose  in  action,  and  was  not  subject  to  seizure  and  sale  on 
execution.  And  a  wife's  grant  before  admeasurement  operates 
not  as  a  conveyance  but  only  as  an  estoppel." 

A  deed  signed  and  acknowledged  by  both  husband  and  wife 
and  purporting  to  convey  their  interest  in  lands,  the  wife's  name 
not  appearing  in  the  body  of  the  deed,  did  not,  under  the  old  stat- 
ute, convey  the  interest  of  the  wife  in  such  land,  nor  release  her 
right  to  dower  therein.^ ^ 

The  portion  a  widow  is  now  given  by  the  statute,  while  not 
dower  in  the  strict  sense  of  the  term,  has  been  declared  to  be  of 

'3  Bac.  Abr.,  191;  2  Black.  Comm..  110:  McCraney  v.  McCraney,  5  Iowa 

128;  1  Bouvier  Law  Diet.  563.  232.  58  Am.  Dec.  702. 

•Whitsell  V.  Mill5,  6  Ind.  229;  Mat-  "Cox    v.    Wells,    7    Blackf.    (Ind.) 

lock  V.  Matlock,  5   Ind.  403.  410,  43  Am.  Dec.  98;  Davis  v.  Bartho- 

^Robbins     v.     Robbins,     8     Blackf.  lomew,    3    Ind.    485.     Under   the    old 

(Ind.)    174;  Armstrong  v.  McLaugh-  law,  the  ordinary  covenants  in  a  deed 

lin,  49  Ind.  370.  being  such  as  a  married  woman  had 

*  Harding     v.     Third     Presbyterian  no  power  to  make,  did  not  bind  her. 

Church.  20  Ind.  71 ;  Law  v.  Long,  41  and  did  not  amount  to  a  conveyance 

Ind.  586.  or  release  of  her  right  to  dower.   Ald- 

'*  Moore  V.  Mayor,  4  Seld.  (N.  Y.)  ridge    v.    Burlison,    3    Blackf.    (Ind.) 

201. 
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the  nature  of  dower  and  to  resemble  it  in  its  incidents  and  char- 
acteristics.^" 

The  object  of  dower  was  to  provide  for  the  sustenance  of  the 
widow,  and  the  nurture  and  education  of  the  younger  children  of 
the  deceased  husband. ^^  And  to  perfect  the  right  to  dower  three 
things  must  have  occurred,  viz. :  marriage,  seizin  of  the  land  dur- 
ing coverture,  and  the  death  of  the  husband."  It  attached  as  a 
consequence  and  by  virtue  of  marriage,  and  for  reasons  of  public 
policy  connected  therewith ;  and  is  not  an  estate  created  or  raised 
by  contract.  It  is  not  really  a  part  of  the  marriage  contract,  but 
results  from  wedlock  by  the  operation  of  the  laws  existing  at  the 
time  of  the  husband's  death. ^^ 

^ower  is  frequently  said  to  be  a  favorite  of  the  law,  but  it  is 
not  so  much  dower  as  the  purpose  for  which  dower  is  given — the 
support  of  the  widow — that  the  law  favors.  The  enlargement  of 
the  inchoate  interest  of  the  widow,  known  as  dower,  into  an  abso- 
lute estate  in  fee-simple  in  her  husband's  lands  was  in  the  scope  of 
the  legislative  powers  and  wholly  in  the  interest  of  the  widow. ^® 

While  dower  did  not  vest  at  common  law  until  it  had  been  as- 

''  Hendrix  v.   McBeth,  61   Ind.  473,  ceased  husband's  estate  is  so  generally 

28  Am.  Rep.  680 ;  Roberts  v.  Shroyer,  recognized  where  the  common  law  ob- 

68  Ind.  64;  Mark  v.  Murphy,  76  Ind.  tains  that  it  is  regarded  as  one  of  the 

534;  Johnson  v.   Plume,  11  Ind.   166.  institutions  of  the  state,  and,  as  it  rests 

'^2  Black.   Comm.    130;   Higgins  v.  on   moral,    equitable   and   legal    right, 

Breen,  9  Mo.  497.  it  may  be  the  mainspring  of  some  of 

"Sisk  V.  Smith,  6  111.  503.  the    strongest   equities.      1    Story   Eq. 

"Lawrence  v.  Miller,  1  Sandf.   (N.  Juris.    (13th  ed.),   §§  628-630;   Craw- 

Y.)  516;  Melizet's  Appeal,  17  Pa.  St.  ford  v.  Hazelrigg.  117  Ind.  63,  18  N. 

449.  E.   603,   2   L.    R.    A.    139.     This   ten- 

^^  Noel    V.    Ewing,  9   Ind.   il ;    Sta-  derness  of  the  law  for  the  sustenance 

ser    V.    Gaar,    Scott    &    Co.,    168    Ind.  of  the  widow  has  also  prompted  this 

131,  79  N.  E.  404.     The  marital  right  court    to    regard    as    beneficent,    and 

of  a  widow  in  the  real  estate  of  her  entitled    to    a    liberal    interpretation, 

deceased  husband,  being  an  extension  legislation  which  is  designed  to  guard 

of  the   common-law   dower,   is   highly  or  even  amplify  the  right  of  the  wife 

favored.      According    to    the    maxim,  in  her  husband's  real  estate.     Lawson 

the   three  things   favored   in   law   are  v.  DeBolt,  78  Ind.  563;  Straughan  v. 

life,  liberty,  and  dower.     The  right  of  White,  88  Ind.  242;  Mansur  v.  Hink- 

a  widow  to  maintenance  out  of  her  de-  son,  94  Ind.  395. 
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signed,  the  interest  the  widow  now  takes  begins  at  the  husband's 
death,  and  her  title  is  then  complete/' 

§  724.  In  what  dowered. — A  widow  might  be  dowered  not 
only  in  real  estate,  but  the  right  also  attached  "to  all  real  heredit- 
aments, such  as  rents,  commons  in  gross  or  appendant,  and  pis- 
cary, provided  the  husband  was  seized  of  an  estate  of  inheritance 
in  the  same."  So  dower  is  due  of  iron  or  other  mines  wrought 
during  the  coverture,  but  not  of  mines  unopened  at  the  death  of 
the  husband ;  and  i  f  the  land  assigned  for  dower  contains  an  open 
mine,  the  tenant  in  dower  may  work  it  for  her  own  benefit,  but 
it  would  be  waste  in  her  to  open  and  work  a  mine.^^ 

This  doctrine  is  equally  applicable  to  the  interest  which  the 
widow  now  takes  in  the  real  estate  of  her  deceased  husband,  un- 
der the  statute,  and  pending  partition  she  becomes  entitled  to  an 
undivided  interest  in  all  mines  in  existence  on  the  husband's  lands 
at  his  death. ^'^ 

In  jurisdictions  where  corporate  stock  is  held  to  be  personal 
property  the  widow  is  not  entitled  to  dower  therein.-"  But  other- 
wise where  it  is  held  as  real  estate.-^ 

At  common  law  a  widow  was  not  entitled  to  dower  IxDth  in  land 
given  and  in  land  taken  in  exchange,  but  she  had  the  right  to 
choose  in  which  she  would  take  her  dower. -- 

By  the  English  rule  real  estate  purchased  for  partnership  pur- 
poses with  partnership  funds  is  not  subject  to  dower ;^^  but  the 
doctrine  in  the  United  States  seems  to  be  that  the  widow  is  en- 
titled to  her  dower  in  whatever  remains  after  the  payment  of 
partnership  debts  and  the  settlement  of  partnership  accounts.-* 

§  725.  Estates  by  the  curtesy. — An  estate  by  curtesy  is  a 
life  estate  in  a  sur\'iving  husband  in  estates  of  inheritance,  either 

"Hendrix  v.   McBeth,  61   Ind.  473.  ''Buckeridge  v.  Ingram,  2  Ves.  Jr. 

"4  Kent  Comm.  41 ;  1  Bishop,  Mar.  652;  Weller  v.  Cowles,  2  Conn.  567. 

Woman,   §  263.  ==  Co.  Litt.,  31b. 

•'Hendrix  v.   McBeth,  61   Ind.  473.  =^  Randall   v.    Randall,    7   Sim.   271; 

28  Am.  Rep.  680.  Essex  v.  Essex,  20  Beav.  442. 

^'Copeland    v.    Copeland,    7    Bush.  =*  Grissom  v.   Moore,    106   Ind    296, 
(Ky.)    349;    McDougald  v.   Hepburn, 
5   Fla.  568. 
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legal  or  equitable,  of  which  the  wife  was  seized  during  the  cover- 
ture, provided  they  have  had  issue  born  alive  which  issue  might 
have  inherited  the  estate  as  heir  of  the  wife."' 

Tenancy  by  the  curtesy  differed  from  dower  in  this  that  there 
must  not  only  have  been  a  lawful  marriage,  and  a  seizin  in  the 
wife  during  coverture,  and  the  death  of  the  wife,  but  the  birth  of 
issue  of  such  wife  capable  of  inheriting.^" 

It  mattered  not  whether  such  issue  suiwived  the  mother,  or  how 
long  it  lived,  the  birth  of  a  child  which  should  live  but  an  instant 
vested  in  the  husband  an  estate  by  the  curtesy,  initiate,  which 
was  not  divested  by  the  death  of  such  child.-' 

The  husband's  right  to  curtesy  at  the  common  law  was  contin- 
gent upon  there  being  issue  of  the  marriage  born  alive  capable  of 
inheriting  the  mother's  estate,  and  as  he  had  no  estate  by  curtesy 
at  the  death  of  the  wife  unless  such  issue  had  been  born,  he  could 
have  no  interest  prior  to  the  birth  of  such  issue.  Unlike  dower 
no  inchoate  right  attached  upon  marriage.-^  The  husband  had 
no  vested  estate  in  the  wife's  land  until  there  was  issue  born  of 
the  marriage.  There  might  have  been  marriage,  seizin  of  the 
wife,  and  death  of  the  wife,  but  in  the  absence  of  the  fourth  nec- 
essary requisite,  birth  of  issue  capable  of  inheriting,  the  surviving 
husband  took  no  interest.  Upon  the  birth  of  such  issue  he  began 
to  have  an  interest  in  the  land,  and  was  called  tenant  by  the  cur- 
tesy initiate.  He  might  then  by  the  feudal  law  do  homage  alone, 
make  a  payment  in  fee,  a  lease  for  his  life,-''  recover  in  eject- 

6  N.  E.  629,  55  Am.  Rep.  742;  Brewer  Bradley,  4  Day  (Conn.)  298;  Hay  v. 

V.  Browne,  68  Ala.  210;  Bopp  v.  Fox,  Mayer.   8   Watts    (Pa.)    203,   34   Am. 

63  111.  540;  Greenwood  v.  Marvin,  111  Dec.  453. 

N.  Y.  423,   19  N.   E.  228.  ''  Garner  v.  Wills,  92  Ky.  386,  17  S. 

""Z     Black     Comm.     126;     4     Kent  W.  1023;  Jackson  v.  Jackson,  144  111. 

Comm.  28;  1  Wash.  Real  Prop.  162.  274,  33  N.  E.  51;  Turner  v.  Heinberg, 

-""2  Black  Comm.  127.  30  Ind.  App.  615,  65  N.  E.  294. 

='Malone  v.  McLaurin,  40  Miss.  161,  ""2  Black  Comm.  126;  1  Coke  Inst. 

90  Am.  Dec.  320;  Taliaferro  v.  Bur-  *558;   Minor's  Inst.   117. 
well,    4    Call     (Va.)     231;     Bush    v. 
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ment/"  and  such  estate  though  initiate  might  be  taken  on  execu- 
tion for  his  debts." ^ 

This  estate  by  curtesy  initiate  becomes  an  estate  by  curtesy  con- 
summate upon  the  wife's  death,  and  is  a  freehold  estate  for  the 
term  of  the  natural  life  of  the  husband. ^- 

§  726.  Dower  and  curtesy  abolished. — The  common-law 
estates  of  dower  and  curtesy  have  been  abolished  by  statute  in  this 
state, ^^  but  this  has  been  done  in  the  interest  of  the  surviving  hus- 
band or  wife,  and  with  no  disposition  to  curtail  the  interest  of  the 
survivor  in  the  estate  of  a  deceased  spouse.  But  the  law  provid- 
ing for  the  assignment  of  dower  shall  continue  in  force  so  far  as 
rights  of  dower  vested  under  existing  laws  are  concerned.^*  The 
statute,  when  passed,  took  no  effect  upon  estates  which  had  at 
that  time  vested. ^^ 


^"Billings  V.  Baker,  28  Barb.  (N. 
Y.)  343. 

='  1  Wash.  Real  Prop.  181 ;  Mat- 
tocks V.  Stearns,  9  Vt.  326;  Roberts 
V.  Whiting,  16  Mass.  186. 

'■-1  Wash.  Real  Prop.  173;  Watson 
V.  Watson,  13  Conn.  83;  Hampton  v. 
Cook,  64  Ark.  353.  42  S.  W.  535,  62 
Am.  St.  194;  Turner  v.  Heinberg, 
30  Ind.  App.  615,  65  N.  E.  294.  As 
to  curtesy,  this  case  last  cited  has 
this  to  say :  "In  many  of  the  states 
—a  majority,  perhaps — the  surviving 
husband's  estate  in  the  real  estate  of 
a  deceased  wife  is  an  estate  by  the 
curtesy  as  at  the  common  law.  But 
in  some  of  the  states  the  tenancy  dif- 
fers in  essential  respects  from  the 
like  tenancy  at  common  law ;  as,  for 
instance,  where  the  estate  is  not  de- 
pendent on  the  birth  of  an  heir,  or 
where  the  husband  has  no  estate 
whatever  until  the  death  of  the  wife. 
Prior  to  1853  the  common  law  estate 


of  any  estate  of  inheritance  in  lands, 
and  shall  have  issue,  born  alive,  which 
might  inherit  the  same,  the  husband 
shall,  on  the  death  of  his  wife,  hold 
the  lands  for  his  life,  as  tenant  there- 
of by  the  curtesy.'  R.  S.  1843,  p. 
440.  And  it  was  held  that  the  mar- 
ried woman's  act  of  1847  (Acts  1847, 
p.  45),  which  eflfectually  made  the 
estate  of  the  wife  her  separate  prop- 
erty, free  from  any  claims  of  cred- 
itors or  legal  representatives  of  her 
husband,  as  fully  as  if  she  had  never 
been  married,  did  not  abolish  the 
husband's  estate  by  curtesy  after  her 
death.  Luntz  v.  Greve,  102  Ind.  173, 
[26  N.  E.  128].  See  Cushing  v.  Blake, 
30    N.   J.    Eq.,   689." 

^^  Burns'  R.  S.  1908,  §  3013. 

^*  Burns'  R.  S.   1908,  §  245. 

■'^^  Strong  v.  Clem,  12  Ind.  37,  74 
Am.  Dec.  200.  In  Bowen  v.  Preston, 
48  Ind.  367,  the  court,  while  adhering 
to   the   rule   established   in    Strong  v. 


by  the  curtesy  was  recognized  in  this  Clem,    used    the    following    language: 

state  by  statute.     The  statute  of  1843  "In    Harrow    v.     Myers,     supra     [29 

provided  that:    'When  any  man  and  Ind.    469],    this    court    was    asked    to 

his  wife  shall  be  seized,  in  her  right,  overrule  the  case  of  Strong  v.  Clem, 
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But  the  abolition  of  dower  divested  a  widow  of  all  interest  in 
the  lands  of  her  husband,  in  which  his  title  had  been  divested  be- 
fore the  taking  effect  of  the  law."''  These  cases  recognize  the 
principle  that  the  wife's  inchoate  right  of  dower  in  the  real  estate 
of  her  husband  was  a  subject  of  legislative  control,  but  that  the 
existing  vested  rights  of  third  persons  in  the  lands  of  the  husband, 
whether  acquired  by  deed  or  mortgage  in  which  the  wife  did  not 
join,  by  sheriff's  sale,  adverse  possession,  or  by  an  executory  con- 
tract, were  not  subject  to  diminution  or  impairment  by  a  law 
which  enlarged  the  rights  of  a  wife  in  the  real  estate  of  such  hus- 
band." 

The  estate  given  now  by  statute  in  lieu  of  right  to  dower  re- 
quires marriage,  but  not  necessarily  seizin  by  the  husband  during 
coverture,  nor  the  death  of  the  husband  for  its  vesting.  Such  es- 
tate, however,  does  vest  and  becomes  absolute  on  the  death  of  the 
husband,  and  there  is  no  awaiting  its  assignment.  During  the 
life  of  the  husband,  it  is  not  an  estate,  but  a  mere  inchoate  though 
valuable  right  in  the  wife,  which  may  even  become  a  vested  estate 
in  her  while  the  husband  yet  lives. ^^ 

The  statutes  of  this  state  provide  expressly  the  interest  a  hus- 

supra  [12  Ind.  37].  and  all  the  cases  Harrow,  13  Ind.  507;  Strong  v.  Den- 
following  it;  but  the  court  refused  to  nis,  13  Ind.  514;  Talbott  v.  Arm- 
entertain  the  proposition,  because  it  strong,  14  Ind.  254;  Boone  v.  Tipton, 
had  become  a  rule  of  property,  and  15  Ind.  270;  Gaines  v.  Walker,  16 
ought  not  then  to  be  disturbed.  There  Ind.  361 ;  Harding  v.  Third  Presby- 
is  a  much  stronger  reason  now  why  terian  Church,  20  Ind.  71;  Galbreath 
it  should  not  be  overruled.  The  v.  Gray,  20  Ind.  290 ;  Morton  v.  Noble, 
writer  of  this  opinion  concurs  with  22  Ind.  160;  Harrow  v.  Myers,  29 
his  brethren,  that  we  should  adhere  Ind.  469;  Fletcher  v.  Holmes,  32  Ind. 
to  such  ruling,  though  he  is  thorough-  497. 

ly  satisfied  that  such  ruling  was  radi-        '"  Joseph    v.    Fisher,    122    Ind.    399, 

cally  wrong,  unsound  in  principle,  and  23  N.  E.  856;   Bowen  v.  Preston,  48 

pernicious    in    its    consequences;    but  Ind.  367;   Taylor  v.   Sample,  51   Ind. 

to  overrule  it  now  would  not  repair  423;  Carr  v.  Brady,  64  Ind.  28;  Col- 

the   evil   it  produced,  and  would  un-  man  v.  DeWolf,  S3  Ind.  428. 
settle   titles."     The   ruling   in    Strong        "Joseph    v.    Fisher,    122    Ind.    399, 

V.    Clem,    12   Ind.    37,   had   then   been  23  N.  E.  856. 

recognized    in    the    following    cases:         ''Burns'  R.   S.   1908,   §  3052.     Price 

Logan  v.  Walton,   12  Ind.  639;  Giles  v.  Johnston,  4  Yeat.    (Pa.)    526;   Se- 

V.    Gullion,    13    Ind.    487;    Frantz    v.  wall  v.  Lee,  9  Mass.  364. 
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band  or  wife  takes  in  the  lands  of  the  other.  In  heu  of  curtesy 
and  dower,  they  give  an  interest  in  fee."" 

The  interest  a  widow  takes  in  the  husband's  lands  at  his  death 
she  takes  in  one  of  two  ways,  either  as  his  heir,  or  by  virtue  of 
her  marital  rights.  If  the  husband  died  seized  of  the  land  she 
takes  her  interest  as  his  heir.^°  If  the  husband  was  seized  in  fee 
during  the  marriage  and  died  disseized  and  she  did  not  join  in  the 
conveyance,  as  his  widow  she  takes  by  virtue  of  her  marital 
rights.'*^  The  wife  may  also  acquire  an  interest  in  her  husband's 
lands  sold  at  judicial  sale  which  interest  may  become  absolute 
and  vest  in  her  during  the  husband's  lifetime.^- 

But  the  interest  the  husband  takes  in  his  wife's  lands  he  takes 
only  in  lands  of  which  she  died  seized,  and  only  as  her  heir. 
There  is  no  statutory  provision  by  which  he  takes  an  interest  in 
her  lands  by  virtue  of  his  marital  rights.  No  provision  vests 
in  him  during  the  wife's  lifetime  an  interest  in  her  lands  sold  at 
judicial  sale.^" 

§  727.  "What  interest  the  widow  takes. — A  surviving  wnfe 
is  entitled  to  one-third  of  all  the  real  estate  of  which  her  husband 
mav  have  been  seized  in  fee-simple  at  any  time  during  the  marri- 


^  Turner  v.  Heinberg,  30  Ind.  App. 
615,  65   N.   E.  294. 

■"Brown  v.  Harmon,  IZ  Ind.  412; 
Turner  v.  Heinberg,  30  Ind.  App.  615, 
65  N.  E.  294. 

"Hendrix  v.  McBeth,  87  Ind.  287; 
McKinney  v.  Smith,  106  Ind.  404,  7 
N.  E.  3;  Turner  v.  Heinberg,  30  Ind. 
App.  615,  65  N.  E.  294;  Keener  v. 
Grubb,  44  Ind.  App.  564,  89  N.  E. 
896. 

"  Burns"  R.  S.  1908,  §  3052.  Turner 
V.  Heinberg,  30  Ind.  App.  615,  65  N. 
E.  294. 

"  Rowley  v.  Sanns,  141  Ind.  179,  40 
N.  E.  674;  Turner  v.  Heinberg,  30 
Ind.  App.  615,  65  N.  E.  294.  In  this 
case  the  court  says  :  "So  that  what- 
ever rank  or  value  this  inchoate  or 
contingent  interest  in  the  husband,  or 


in  the  wife  may  have  during  the  Hfe- 
time  of  the  wife  or  the  husband,  it 
cannot  become  such  an  estate  as  the 
lav  recognizes,  unless  there  is  some 
statute  that  makes  it  so.  There  is  no 
statute  vesting  in  the  surviving  hus- 
band any  interest  in  land  of  which 
the  wife  may  have  been  seized  dur- 
ing coverture,  but  of  which  she  was 
disseized  at  her  death,  and  in  the  con- 
veyance of  which  he  did  not  join. 
And  there  is  no  statute  vesting  an  in- 
terest in  the  wife's  lands  in  the  hus- 
band where  her  lands  are  sold  at  ju- 
dicial sale.  As  already  stated,  the  hus- 
band has  no  such  an  estate  by  virtue 
of  marriage  alone,  and  there  is  no 
statute  giving  the  husband  an  estate 
in  the  wife's  lands  unless  she  died 
seized." 


20— Pro.  L.\w. 
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age,  and  in  the  conveyance  of  which  she  may  not  have  joined,  in 
dvie  form  of  law,  and  also  of  all  lands  in  which  her  husband  had 
an  equitable  interest  at  the  time  of  his  death/* 

Under  this  section  of  the  statute  the  inchoate  interest  attaches 
as  an  incident  of  the  seizin  of  the  husband  during  marriage,  and 
is  not  divested  or  defeated  by  any  act  of  the  husband  alone,  and 
can  be  barred  only  by  a  conveyance  in  which  she  joins,  or  by  the 
exercise  of  the  power  of  eminent  domain,  or  by  some  other  pro- 
ceeding to  which  all  estates  are  subject.  The  interest  of  the  wife 
is  conditioned,  depending  upon  her  survivorship,  and  in  the  event 
of  her  husband's  death  first  during  the  marriage  she  takes  a  fee 
simple  title,  not  as  heir,  but  in  the  nature  of  a  purchaser,  and  by 
virtue  of  the  marital  relation.*^ 

This  section  of  the  statute  measures  the  interest  the  widow 
takes  in  her  husband's  real  estate  in  lieu  of  the  right  of  dower  un- 
der the  old  law,  and  this  interest  she  takes  in  fee  absolutely  as 
against  every  person  save  creditors  of  her  deceased  husband ;  and 
even  against  such  creditors  unless  the  real  estate  is  worth  ten  thou- 
sand dollars  or  more.  The  section  of  the  statute  making  this  ex- 
ception is  as  follows :  'Tf  a  husband  die  testate  or  intestate,  leav- 
ing- a  widow,  one-third  of  his  real  estate  shall  descend  to  her  in 
fee-simple,  free  from  all  demands  of  creditors :  Provided,  how- 
ever, That  where  the  real  estate  exceeds  in  value  ten  thousand  dol- 
lars, the  widow  shall  have  one-fourth  only,  and  where  the  real  es- 

"  Burns'  R.  S.  1908,  §  3029.    On  the  17    Am.    Rep.    699;    Henclrix    v.    Mc- 

death  of  a  husband  his  widow  takes  Beth,  87  Ind.  287. 

an     absolute     interest     in     all     lands  ■*■'  Frain  v.   Burgett,   152  Ind.  55,  50 

owned    by    the    husband    during    the  N.  E.  873,  52  N.  E.  395 ;  Fry  v.  Hare, 

marriage,  in  the  conveyance  of  which  166  Ind.  415,  11  N.   E.  803;   McKin- 

she   did   not   join.     Verry   v.    Robin-  ney  v.  Smith,  106  Ind.  404,  7  N.  E.  3. 

son,  25  Ind.  14,  87  Am.  Dec.  346;  Un-  A  widow  has  an  interest  in  the  land 

fried  v.   Heberer,   63  Ind.   67;    Bran-  in   which   her   husband   has    an   equi- 

non    V.    May,    42    Ind.    92;    Foltz    v.  table  interest  at  his  death.     Ketchum 

Wert,  103  Ind.  404,  2  N.  E.  950;  Davis  v.     Schicketanz,     12>     Ind.     137.       A 

V.  Hutton,  127  Ind.  481,  26  N.  E.  187,  widow  under  this  section  is  regarded 

1006.     The  widow  does  not  take  un-  as   a  purchaser  for  value,  and  she  is 

der  this   section  as  heir  of  the   hus-  not  affected  by  secret  trusts  of  which 

band,    but    by   virtue    of   her    marital  she    has    no    knowledge.      Richardson 

rights.      Bowen    v.    Preston,    48    Ind.  v.    Schultz,    98    Ind.    429;    Derry    v. 

367;   Johnson  v.   Miller,  47  Ind.  376,  Derry,  74  Ind.  560. 
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tate  exceeds  twenty  thousand  dollars,  one-fifth  only,  as  against 
creditors."**' 

The  interest  the  widow  takes  in  the  lands  of  her  deceased  hus- 
band can  only  be  reduced  below  one-third  when  all  the  other  prop- 
erty of  the  estate  is  found  to  be  insufficient  to  pay  the  debts  of  the 
husband  and  the  real  estate  exceeds  in  value  the  amounts  men- 
tioned in  the  above  statute.  In  one  case  the  court  says,  in  constru- 
ing section  3014,  Burns'  R.  S.  1908:  "Undoubtedly,  the  intention 
was  to  make  a  better  provision  for  the  wife  than  she  had  before. 
This  they  did  by  declaring  that  one-third  of  the  land  should  de- 
scend to  her  in  fee  free  from  all  the  demands  of  creditors,  but  as 
one-third  for  the  widow  would  seem  to  be  too  much  in  cases  of 
large  estates  where  the  husband  died  insolvent,  they  seem  to  have 
added  the  proviso  for  the  benefit  of  creditors  in  such  cases,  which 
proviso  is,  substantially,  that,  although  one-third  must  descend  to 
the  widow  in  fee,  and  be  held  by  her,  in  general,  free  from  all  de- 
mands of  creditors,  yet  where  the  land  exceeds  in  value  $10,000, 
and  does  not  exceed  $20,000,  she  shall  not  have  the  entire  one- 
third  free  from  the  demands  of  creditors,  but  shall  hold  it  sub- 
ject to  their  claims  to  the  extent  of  one-fourth  thereof,  thus  re- 
ducing the  widow's  share  to  one-fourth  instead  of  one-third,  and 
reducing  it  to  one-fifth  instead  of  one-third  where  the  land  ex- 
ceeds $20,000  in  value.  We  think  the  intention  was,  that  the 
widow,  in  case  it  should  become  necessary  for  the  payment  of 

**  Burns'  R.  S.  1908,  §  3014.     When  cept  creditors.     Johnson  v.   Johnson, 

a  husband  dies  seized  of  real  estate,  9  Ind.  28.     If  the  interest  of  the  heirs 

the    widow   takes    under   this    section  in  lands  is  sold  to  pay  debts  of  the 

as    his    heir.      Rusing    v.    Rusing,    25  decedent,   they   cannot   claim   any   in- 

Ind.    63;    May    v.    Fletcher,    40    Ind.  terest    in    the    share    of    the    widow. 

575;   Bowen  v.  Preston,  48  Ind.  367;  ^Matthews  v.  Pate,  93  Ind.  443.     The 

Brown     v.     Harmon,     IZ     Ind.     412;  interest  of  a  widow  in  the  lands  of 

Derry  v.  Derry,  74  Ind.  560;  Hendrix  the  husband  can  only  be  reduced  be- 

V.    McBeth,    87   Ind.   287.     A    second  low    one-third,    when    all    the    other 

and  childless  wife  takes  the  same  in-  property    is    insufficient      to    pay    the 

terest  as  against  creditors  as   a  first  debts  of  the  husband,  and  the  estate 

wife  takes.     Louden  v.  James,  31  Ind.  exceeds  the  amounts  mentioned  in  the 

69.     A  widow  takes  one-third  cf  the  statute.     Mansur  v.  Hinkson,  94  Ind. 

lands    of    which     the    husband    dies  395;  Kidwell  v.  Kidwell,  84  Ind.  224. 
seized    as    against    every    person    ex- 
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creditors,  should  hold  one-fourth  of  her  third  suhject  to  their 
claims,  in  one  class  of  cases,  and  should  hold  two-fifths  of  her 
third  subject  to  such  claims,  in  another  class  of  cases,  but  that  her 
inheritance  should  not  be  liable  at  all  to  creditors  of  her  deceased 
husband  unless  his  other  property  would  not  pay  them.""*' 

The  widow's  right  to  the  interest  given  her  by  statute  in  real 
estate  owned  by  her  deceased  husband  is  absolute  against  cred- 
itors, unless  she  has  waived  her  rights  therein  by  joining  her  hus- 
band in  a  mortgage  of  the  same/^  And  where  she  has  joined  in 
a  mortgage,  without  warranty,  of  lands  in  which  neither  she  nor 
her  husband  at  the  time  had  title,  she  will  not  be  estopped  to  claim 
her  interest  in  such  lands  where  the  husband  afterwards  acquires 
title  thereto  in  fee.**^ 

A  widow  is  entitled  to  her  interest  not  only  in  the  lands  to 
which  her  husband  had  legal  title  at  the  time  of  his  death,  but  also 
in  all  lands  in  which  he  had  an  equitable  interest  at  that  time.''" 

She  is  entitled  to  her  interest  in  lands  of  which  her  husband  had 
an  estate  of  remainder  in  fee.-'  Also  in  lands  owned  by  the  hus- 
band by  virtue  of  a  swamp-land  certificate. ''- 

While  the  lien  of  a  vendor  for  purchase  mouey  is  superior  to 
the  claim  of  the  widow,  yet  she  will  be  entitled  to  her  interest  in 
the  land  in  proportion  to  the  amount  of  the  purchase  money  paid 
thereon  by  the  husband. '^^ 

At  common  law  the  widow  was  entitled  to  dower  in  all  lands 
of  which  her  husband  was  seized  at  any  time  during  coverture, 
and  in  the  conveyance  of  which  she  did  not  join.  The  statute 
merely  enlarges  her  rights  by  substituting  a  third  in  fee  for  a 
dower  interest,  but  does  not  otherwise  change  them.  She  cannot 
therefore  claim  an  interest  in  any  lands  in  which  she  could  not 

"  Mansur  v.  Hinkson,  94  Ind.  395 ;         *'  Curren  v.  Driver,  33  Ind.  480. 
Kidwell  V.  Kidwell,  84  Ind.  224.  '"  Ketchum   v.    Schicketanz,   73   Ind. 

*»  Perry    v.    Borton,    25    Ind.    274;  137. 
Hanlon    v.    Waterbury,    31    Ind.    168.         ''  Foltz  v.  Wert,  103  Ind.  404,  2  N. 

The  interest  of  the  widow  cannot  be  E.  950. 

increased  as  against  a  mortgage  exe-         ^- Edmondson  v.  Corn,  62  Ind.  17. 
cuted   by   her   husband    for    the    pur-         ''  Carver    v.    Grove,    68    Ind.    371 ; 

chase    money    of    the    land.      May    v.  Keith  v.  Hudson,  74  Ind.  333 ;  Bovven 

Fletcher,  40  Ind.  575.  v.  Lingle,  119  Ind.  560,  20  N.  E.  534. 
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have  claimed  dower.  She  could  not,  at  common  law,  claim  dower 
iii  lands  held  by  her  husband  as  trustee,  nor  in  such  as  he  held  by 
an  instantaneous  seizin."'* 

A  widow  inherits  her  interest  in  fee  subject  only  to  the  qualifi- 
cations imposed  by  the  statute  of  descents.'"  And  while  the  heirs 
cannot  abridge  the  interest  she  inherits  the  creditors  of  the  hus- 
band may,  and  they  can  do  so  only  when  that  part  of  the  estate 
in  which  the  vadow  has  no  interest  is  insufficient  to  pay  their 
claims.^'' 

The  above  rules  are  applicable  only  to  the  descent  of  real  estate. 
But  the  rules  as  to  the  descent  and  distribution  of  personal  prop- 
erty are  practically  the  same,  and  a  widow  will  take  the  same  in- 
terest in  the  personal  estate  of  her  deceased  husband  that  she  does 
in  his  real  estate,  subject,  however,  as  is  his  other  personal 
property,  to  the  payment  of  his  debts,  with  this  difference,  that 
the  widow's  interest  in  the  personal  property  is  never  less  than 
one-third. 

The  widow  is  entitled  to  her  interest  in  her  husband's  real  es- 
tate free  from  his  ordinary  debts,  and  where  specific  liens  have  at- 
tached to  the  land  which  aft'ect  her  interest  she  has  the  right  to 
have  the  other  ix>rtion  of  the  land  sold  and  all  the  personal  estate 
of  her  husband  exhausted  in  the  payment  of  such  liens  before  her 
interest  can  be  taken." 

Under  certain  conditions  the  widow's  interest  in  her  husband's 
real  estate  may  be  enlarged.  The  statute  provides  that  if  a  hus- 
band die  intestate,  leaving  a  wife  and  one  child  only,  his  real  es- 
tate shall  descend  one-half  to  his  widow  and  one-half  to  his 
child.^^ 

"Holbrook  v.  Finney,  4  Mass.  566,        "Kinney  v.  Heuring,  44  Ind.  App. 

3  Am.  Dec.  243 ;  Johnson  v.   Plume,     590,  87  N.  E.  1053.  88  N.  E.  865. 

n  Ind.  166,  1  Wash.  Real  Prop.,  §  9,        ^^  Burns'  R.  S.   1908,  §  3017.     If  in 

4  Kent.  Comm..  p.  38;  King  v.  Stet-     such    case   the   widow   remarries   and 
son,  11  Allen   (Mass.)  407.  dies  during  the  marriage,  her  interest 

"McMakin  v.  Michaels.  23  Ind.  in  such  real  estate  will  descend  to  the 
462 ;  Coffman  v.  Bartsch,  25  Ind.  201 ;  child  of  the  first  marriage.  Mathers 
Aldridge  v.  Montgomery,  9  Ind.  302.     v.   Scott,  Zl  Ind.  303.     On  the  death 

^  Matthews  v.  Pate,  93  Ind.  443 ;  of  such  widow  unmarried,  her  portion 
Kidwell  V.  Kidwell,  84  Ind.  224;  of  such  lands  will  descend  to  such 
Johnson  v.  Johnson,  9  Ind.  28.  child   and   her   children  by   a   former 


1290  INDIANA  PROBATE  LAW.  §  728 

By  its  terms  this  statute  is  applicable  only  when  the  husband 
dies  intestate,  but  if  a  will  is  made  the  statute  will  apply  to  all 
lands  not  devised  by  the  will.^''* 

The  only  child  provided  for  by  this  statute  may  be  an  adopted 
child  of  the  husband  as  well  as  a  natural  child. '^'^ 

If  a  widow  to  whom  land  has  descended  under  this  statute  dies 
unmarried  her  portion  of  such  lands  will  descend  in  equal  por- 
tions to  the  child  of  the  husband  and  to  children  of  such  widow 
by  a  former  husband.  In  other  words,  her  interest  will  pass  to 
her  heirs  generally,  under  the  rules  of  descent.*^^ 

§  728.  When  she  takes  as  heir,  when  as  purchaser. — While 
marriage  is  held  to  be  a  valuable  consideration  and  a  married 
woman  is  regarded  as  a  purchaser  for  a  valuable  consideration  of 
all  property  which  accrues  to  her  by  virtue  of  the  marriage,''-  yet 
under  the  statutes  of  this  state  the  interest  of  a  wife  in  the  lands 
of  her  deceased  husband  is,  in  some  cases,  held  by  purchase,  and 
in  other  cases  by  descent.  But  where  she  takes  by  descent  she 
takes  as  heir  of  her  husband  only  in  a  special  and  limited  sense. 
It  is  said :  "She  cannot,  perhaps,  be  said  to  be  an  heir  in  the 
strict  common-law  sense  of  the  term,  by  which  heir  is  defined  to 
be  'one  born  in  lawful  matrimony,  who  succeeds  by  descent,  right 
of  blood,  and  by  act  of  God,  to  lands,  tenements  or  hereditaments, 
bein^  an  estate  of  inheritance.'  *  *  *  The  statute  confers  upon 
the  widow  the  right  of  inheritance,  and  casts  upon  her  property 
by  descent;  and  if  this  does  not  make  her  an  heir,  in  a  technical 
sense,  it  at  least  clothes  her  with  the  material  attributes  of  one, 
and  places  her  in  that  relation."*'^ 

marriage  in  equal  portions.     McClan-  ^  McClanahan  v.   Trafford,  46  Ind. 

ahan  v.  Trafford,  46  Ind.  410.  410. 

='  Collins   V.    Collins,    126    Ind.    559,  ""  Magniac  v.  Thompson,  7  Pet.  (U. 

25  N.  E.  704,  28  N.  E.  190.    If  a  will  S.)  348,  8  L.  ed.  709. 

imposes  a  trust  upon  the  widow  not  ""Fletcher  v.  Holmes,  32  Ind.  497; 

inconsistent  with  her  interest  in  the  Unfried    v.     Heberer,     63     Ind.     67; 

lands,  and  she  accepts  the  trust,  she  Derry  v.  Derry,  74  Ind.  560.     Where 

will    still    retain    such    interest.      Be-  a    husband    conveys    real    estate,    his 

shore  v.  Lytle,   114  Ind.  8,   16  N.  E.  wife    not    joining,    on    his    death    she 

499,  takes  one-third  thereof  in  fee-simple 

*°  Isenhour  v.  Isenhour,  52  Ind.  328.  by  virtue  of  her  marital  rights.    Hen- 
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In  another  case  it  is  said :  "The  widow  takes  as  heir  of  her 
husband  when  the  husband  dies  seized  of  the  lands."*'*  Where 
the  husband  dies  disseized  of  lands  in  which  she  did  not  join  him 
in  the  conveyance,  she  takes  by  virtue  of  her  marital  rights,  and 
takes  as  a  purchaser,  and  not  as  an  heir."^ 

Where  the  widow  takes  by  virtue  of  her  marital  rights,  which 
is  a  species  of  purchase,  she  is  entitled  to  her  interest  in  lands  held 
by  the  husband  during  the  marriage  in  secret  trust  for  another,  if 
she  was  not  aware  of  such  trust. '^*'  But  where  the  husband  is 
used  merely  as  a  conduit  through  which  to  pass  title  to  another, 
the  seizin  being  merely  instantaneous,  and  the  title  passing  from 
him  without  the  wife  joining  in  the  conveyance,  she  cannot,  after 
the  husband's  death,  claim  anv  interest  in  such  land.'''' 


drix  V.  McBeth,  87  Ind.  287;  Flenner 
V.  Benson,  89  Ind.  108;  Bryan  v. 
Uland,  101  Ind.  477;  McKinney  v. 
Smith,  106  Ind.  404,  7  N.  E.  3. 

**  Bowen  v.  Preston,  48  Ind.  367.  A 
widow  without  children,  whose  hus- 
band died  leaving  children  of  a  pre- 
vious marriage  surviving,  takes  an 
estate  in  his  lands  in  fee-simple, 
which  is  held  in  trust,  upon  her  death, 
for  such  children,  and  she  can  only 
convey  an  estate  therein  for  her  own 
life.  Flenner  v.  Benson,  89  Ind.  108 : 
Thorp  V.  Hanes,  107  Ind.  324,  6  N.  E. 
920. 

•"Hendrix  v.  McBeth,  87  Ind.  287. 
Where  a  husband  died  leaving  a  sec- 
ond wife  and  no  children  by  her,  and 
a  child  by  a  former  marriage,  to 
which  child,  during  the  second  mar- 
riage, he  had  conveyed  real  estate  of 
which  he  was  seized  in  fee-simple,  the 
widow,  not  having  joined  in  the  con- 
veyance, was  entitled  to  one-third  of 
the  land  in  fee-simple,  by  virtue  of 
her  marital  rights.  Slack  v.  Thacker, 
84  Ind.  418;  Fry  v.  Hare,  166  Ind. 
415,  n  N.  E.  803;  Turner  v.  Hein- 
berg,  30  Ind.  App.  615,  65  N.  E.  294. 


*'  Derry  v.  Derry,  74  Ind.  560 ;  Rich- 
ardson V.  Schultz,  98  Ind.  429. 

"'Johnson  v.  Plume,  11  Ind.  166.  It 
is  said  in  this  case:  "Whenever  the 
husband  is  the  mere  conduit  for  the 
transmission  of  the  title,  the  time  that 
may  be  necessary  for  the  execution  of 
such  purpose  does  not  affect  the  char- 
acter of  the  seizin.  This  depends 
much  more  upon  the  purpose  of  the 
transaction  than  upon  the  duration  of 
time,  and,  therefore,  in  this  case,  the 
character  of  the  seizin,  as  indicated 
by  the  purpose  of  the  transaction,  is 
not  at  all  affected  by  the  time  em- 
ployed in  its  execution.  Nor  does  the 
fact  that  a  mortgage  intervened  the 
execution  of  these  deeds,  affect  the 
transitory  character  of  the  seizin. 
These  were  successive  acts,  all  parts 
of  an  entire  transaction,  and  all  neces- 
sary to  accomplish  the  purpose  in- 
tended. If  the  husband  is  the  mere 
instrument  for  transferring  the  title, 
it  is  immaterial  whether  he  conveys, 
in  fulfillment  of  such  purpose,  to  one 
or  many  persons,  or  whether  he  mort- 
gages to  one  and  conveys  the  equity 
of   redemption  to  another,  or  to   the 
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When  the  husband  dies  seized  of  real  estate,  his  widow  takes 
her  interest  therein  as  his  heir ;  but  where  the  husband  dies  dis- 
seized of  real  estate  of  which  he  had  been  seized  in  fee  simple 
during  the  marriage,  and  such  disseizin  has  been  by  conveyance  in 
which  the  wife  did  not  join,  such  wife,  surviving,  takes  her  inter- 
est in  such  real  estate  by  virtue  of  her  marital  rights  and  not  as 
heir  of  the  husband/''* 

While  this  distinction  is  made  in  the  decided  cases  yet  the 
widow  is  not  an  heir  of  her  husband  in  the  general  sense  of  that 
term,  and  all  that  she  may  take  from  him  by  inheritance  is  more 
or  less  by  virtue  of  the  rights  conferred  on  her  by  the  marriage/^ 

§  729.  Her  interest  may  be  divested. — The  interest  of  the 
widow,  under  these  statutes,  passes  to  her  whether  the  husband 
die  testate  or  intestate,  and  she  can  only  be  divested  of  it  by  her 
acceptance  of  a  provision  made  for  her  by  will  in  lieu  of  such  in- 
terest.'" 

The  widow's  interest  in  the  lands  of  her  husband  is  an  inchoate 
one  so  long  as  he  lives,  but  she  cannot  divest  herself  of  such  in- 
choate interest  during  the  life  of  the  husband,  except  by  joining 
him  in  a  conveyance  of  the  interest  he  may  have  in  such  lands. 

grantor  if  such  is  the  purpose.  In  leave  children  of  a  previous  mar- 
either  case  the  husband's  seizin  is  in-  riage.  Slack  v.  Thacker,  84  Ind.  418. 
stantaneous."  Hazelton  v.  Lesure,  9  If  a  husband  has  only  an  equitable 
Allen  (Mass.)  24;  McGowan  v.  interest  in  land  and  disposes  of  the 
Smith.  44  Barb.  (N.  Y.)  232;  Wash-  same  before  his  death,  his  widow  will 
burn  Real  Prop.  177,  4  Kent.  Coram,  have  no  interest  in  such  land.  Butler 
39.  V.  Holtzman,  55  Ind.  125.  A  widow 
•^^  State  V.  Mason,  21  Ind.  171;  is  not  entitled  to  any  interest  in  the 
Fletcher  v.  Holmes,  32  Ind.  497 ;  May  improvements  made  upon  lands  con- 
V.  Fletcher,  40  Ind.  575 ;  Brannon  v.  veyed  by  her  husband,  between  the 
May,  42  Ind.  92;  Johnson  v.  Miller,  time  of  the  conveyance  and  the  death 
47  Ind.  370,  17  Am.  Rep.  699 ;  Bowen  of  the  husband.  Davis  v.  Hutton,  127 
V.  Preston,  48  Ind.  367 ;  Hendrix  v.  Ind.  481,  26  N.  E.  187,  1006. 
McBeth,  87  Ind.  287;  McKinney  v.  "="  Unfried  v.  Heberer,  63  Ind.  67; 
Smith,  106  Ind.  404,  7  N.  E.  3.  A  Brown  v.  Harmon,  12>  Ind.  412. 
widow  who  is  a  second  and  childless  '"  Collins  v.  Collins,  126  Ind.  559, 
wife  is  entitled  to  one-third  of  the  25  N.  E.  704,  28  N.  E.  190;  Morris  v. 
lands  conveyed  by  the  husband  dur-  ]\Iorris,  119  Ind.  341,  21  N.  E.  918. 
ing    the    marriage,    although    he    may 


§    7^9  RIGHTS    OF    HUSBAND    AND    WIFE.  1 293 

Her  interest  is  not,  in  the  lifetime  of  the  husband,  a  severable 
one.'^ 

If  the  husband  receive  a  conveyance  of  land  on  which  there  is 
an  outstanding  lien,  or  equity  that  is  binding  on  him,  the  wife  has 
no  inchoate  interest  in  such  land  as  against  such  outstanding 
equity  or  lien.'-  The  surrender  by  a  v/ife  of  her  inchoate  in.ter- 
est  in  the  lands  of  her  husband  constitutes  a  valuable  considera- 
tion for  the  conveyance  to  her  of  other  property  by  way  of  com- 
pensation for  the  interest  she  so  surrenders." 

The  sweeping  language  of  the  statute  relative  to  the  interest  a 
wife  takes  in  the  lands  of  her  husband  is  subject  to  other  excep- 
tions than  those  mentioned  in  the  statute  of  descents.  For  in- 
stance it  has  no  force  where  the  husband's  interest  was  divested 
before  the  statute  took  effect.''*  And  where  liens  existed  on  the 
lands  at  the  time  of  the  marriage,  her  inchoate  interest  is  subject 
to  such  liens  although  she  may  not  have  joined  with  her  husband 
in  any  form  of  conveyance  of  the  land."  And  the  same  rule  ap- 
plies where  the  lien  existed  at  the  time  the  husband  became  seized 
of  the  land.''"'  And  where  the  husband  is  a  mere  conduit  through 
which  the  title  passes  his  seizin  is  instantaneous  and  not  sufficient 

"  McCormick    v.    Hunter,    50    Ind.  title,  with  a  suit  pending  to  enforce 

186.    The  interest  in  lands  taken  by  a  an   outstanding  equitable   title.     That 

widow  under  this  section  is  subject  to  title  was  binding  on  him,   regardless 

liens   on    such    lands    existing   at   the  of   the   pending   suit   for   the    specific 

time  of  her  marriage.     Armstrong  v.  performance   of  the   contract  to  con- 

IMcLaughlin,  49  Ind.  370.     If  a  hus-  vey.     And.  as  his   wife   acquired   her 

band  conveys  lands  and  afterwards  a  interest    through    the    husband,    it    is 

judgment  is  rendered  against  him  and  subject  to  all   the   liabilities  the  hus- 

his    wife    quieting    the    title    to    such  band's    title    is    subject    to    when    it 

lands,  on  his  death  she  will  not  have  comes  into  existence." 

any  interest  in  the  lands.     Tanguey  v.  "  Baldwin  v.  Heil.   155  Ind.  682,  58 

O'Connell,  132  Ind.  62,  31  N.  E.  469.  N.    E.   200;    Higgins   v.   Ormsby,    156 

"Buser   v.    Shepard,    107    Ind.   417,  Ind.  82,  59  N.  E.  321. 

8  N.  E.  280;  Kissel  v.  Eaton,  64  Ind.  "Taylor  v.  Sample,  51  Ind.  423. 

248 ;  Vandevender  v.  Moore,  146  Ind.  "  Armstrong     v.      McLaughlin,     49 

44,  44  N.   E.  3;   Sharts  v.   Holloway,  Ind.  370;   Eiceman   v.   Finch,  79  Ind. 

150  Ind.  403,  50  N.  E.  386.     In  this  511. 

case   the   court    says :     "When    appel-  "^  Godfrey    v.     Craycraft,    81     Ind. 

lant's  husband   acquired  the  title   the  476;  Vandevender  v.  Moore,  146  Ind. 

last  time,  it  was  but  the  naked  legal  44,  44  N.  E.  3. 
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to  create  an  inchoate  interest  in  the  wife/^  So  where  the  hus- 
band's land  is  appropriated  in  the  exercise  of  the  power  of  emi- 
nent domain,  or  in  the  case  of  a  dedication  of  his  lands  to  a  public 
use  in  making  highways,  canals,  streets,  the  wife's  inchoate 
interest  is  extinguished  without  her  joining  in  any  deed  therefor, 
or  being  made  a  party  thereto  in  any  manner  or  form.'** 

§  730.  Her  interest  as  affected  by  suits. — The  inchoate  in- 
terest of  a  wife  in  lands  of  her  husband  is  not  a  separate  estate 
and  may  be  barred  by  action  against  him  in  which  she  has  been 
made  a  party.  The  statute  of  limitations  does  not  begin  to  run 
as  against  such  interest  until  her  husband's  death. '"^  The  sale  of 
the  husband's  land  for  taxes  does  not  extinguish  the  inchoate  in- 
terest of  the  wife  therein  nor  affect  it  in  any  manner. ^'^  In  an 
action  to  enforce  a  sewer  assessment  against  lands  of  a  husband 
the  wife  is  a  proper  party  defendant  that  her  inchoate  interest  in 
the  property  may  be  foreclosed  to  satisfy  the  lien."^^ 

A  judgment  rendered  against  a  married  woman  and  her  hus- 


"  Johnson  v.  Plume.  11  Ind.  166. 

''^  Duncan  v.  Terre  Haute,  85  Ind. 
104;  Indianapolis  v.  Kingsbury,  101 
Ind.  200,  51  Am.  Rep.  749;  Haggerty 
V.  Wagner,  148  Ind.  625,  48  N.  E. 
366,  39  L.  R.  A.  384. 

■'^  Thompson  v.  McCorkle,  136  Ind. 
484,  34  N.  E.  813,  36  N.  E.  211,  43 
Am.  St.  334. 

'"Snoddy  v.  Leavitt,  105  Ind.  357, 
5  N.  E.  13;  Wright  v.  Tichenor,  104 
Ind.  185,  3  N.  E.  853;  Thompson  v. 
McCorkle,  136  Ind.  484,  34  N.  E.  813, 
36  N.  E.  211,  43  Am.  St.  334.  "By 
virtue  of  this  statute,  during  the  life- 
time of  the  husband,  the  wife  had  an 
inchoate  right  in  the  real  estate  in 
controversy  contingent  upon  her  sur- 
viving him,  and  which  could  not  be- 
come absolute  except  by  his  death. 
Her  claim,  during  the  entire  inter- 
val, was  in  such  a  position  that  it 
could  not  be  asserted  by  any  one. 
The  case  was  not  one   of  mere   dis- 


ability growing  out  of  coverture. 
Strictly  speaking,  she  had  no  estate 
in  the  premises,  it  was  a  mere  expect- 
ancy. Had  she  died  before  her  hus- 
band, the  right  would  have  been  ex- 
tinguished. It  could  not  be  transmit- 
ted by  will  or  the  laws  of  descent.  It 
was  one  she  could  not  transfer  by 
sale,  except  to  relinquish  it  to  the 
owner  of  the  fee.  It  could  not  have 
been  sold  on  execution,  and  is  not 
barred  by  a  tax  sale  and  conveyance 
in  consequence  thereof.  She  could 
have  brought  no  action  during  the 
interim  to  arrest  the  running  of  the 
statute,  had  it  once  been  set  in  motion 
against  her,  and  she  had  no  right 
or  title  which  could  have  been  en- 
forced while  the  husband  lived. 
Miller  v.  Pence  [132  III.  149],  23  N. 
E.  1030;  McClanahan  v.  Williams,  136 
Ind.  30  [35  N.  E.  897.]" 

*^  Coburn  v.   Bossert,    13   Ind.   App. 
359,  40  N.  E.  281. 
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band  quieting  title  to  land  owned  by  the  husband  during  the  mar- 
riage, and  which  he  had  conveyed  without  the  wife  joining  in  the 
deed,  is  binding  upon  her  after  the  husband's  death  and  bars  her 
from  recovering  her  interest  in  such  land.*" 

The  wife  of  a  co-tenant  is  not  a  necessary  party  in  a  suit  for 
partition  between  her  husband  and  his  co-tenants,  and  a  decree  in 
such  suit,  where  her  husband  is  a  party,  is  binding  upon  the  in- 
choate interest  of  the  wife  in  the  land  divided.  And  in  the  event 
the  land  is  sold  in  such  partition  proceeding  no  interest  attaches 
in  the  wife  though  she  may  outlive  the  husband,  although  she  was 
not  a  party  to  the  suit."^ 

Where  a  wife  has  been  divorced  from  her  husband  for  his  mis- 
conduct, she  is  not  entitled  on  his  death  to  any  interest  in  real  es- 
tate of  his  conveyed  by  him  during  the  marriage  though  she  may 
not  have  joined  in  such  conveyance,  for  the  decree  of  divorce  set- 
tles all  questions  concerning  property  rights  growing  out  of  the 
marital  relation.®* 

§  731.  A  second  or  subsequent  wife. — There  is  a  limitation 
upon  a  widow's  right  of  inheritance  and  upon  the  portion  of  the 
real  estate  she  shall  take  if  such  widow  is  a  second  or  subsequent 
childless  wife  of  a  husband  who  leaves  children  surviving  by  a 
former  wife.  In  such  case  the  fee  of  such  real  estate  remains  in 
the  paternal  ancestral  line,  the  widow  taking  only  a  life  estate  in 
the  part  which  passes  to  her.  This  interest,  while  in  practical 
effect  only  a  life  estate,  was,  until  the  act  of  March  ii,  1889,*^ 
construed  by  the  courts  as  a  fee-simple  in  the  widow. 

^  Tanguey    v.    O'Connell,    132    Ind.  vides    that    where    a    man    marries    a 

62,  31  N.  E.  469.  second  wife,  and  has  by  her  no  chil- 

^  Haggerty    v.    Wagner,     148    Ind.  dren,  and  dies,  leaving  children  by  his 

625,  48  N.  E.  366,  39  L.  R.  A.  384;  first  wife,  the  interest  of  such  second 

Wagner  v.   Carskadon,  28  Ind.   App.  childless  wife  in  the  lands  of  the  de- 

573,    60    N.    E.    731,    61    N.    E.    976;  cedent  shall  be  only  a  life-estate,  and 

Sarver  v.   Clarkson,   156  Ind.  316,  59  the  fee  of  the  same  shall,  at  the  death 

N.  E.  933.  of   such   husband,   vest   in   such   chil- 

**  Fletcher  v.   Monroe,   145   Ind.  56,  dren,    subject    only   to   the   life-estate 

43  N.  E.  1053 ;  Hilbish  v.  Hattle,  145  of  the  widow.     Held,  that  the  portion 

Ind.  59,  44  N.  E.  20,  33  L.  R.  A.  783.  of  the  land  in  which  the  widow  takes 

**  The  act  of  March   11,  1889,  pro-  a  life-estate  is  free  from  the  demands 
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Under  the  statute  as  it  originally  stood,  it  was  held  by  the  Su- 
preme Court  at  its  May  term,  1858,  in  the  case  of  Martindale  v. 
Martindale,  10  Ind.  566,  that  a  second  or  subsequent  childless 
wife  took  only  a  life  estate  in  her  husband's  lands,  where  he  left 
at  his  death  children  alive  by  a  former  wife.  This  construction 
was  followed  in  an  unbroken  line  of  decisions  for  a  period  of 
twenty-three  years/*' 

When,  at  the  May  term  of  said  court,  1881,  in  the  case  of  Ut- 
terback  v.  Terhune,  75  Ind.  363,  this  line  of  decisions  was  over- 
ruled and  the  statute  so  construed  as  to  give  such  widow  a  fee  in 
the  land  instead  of  a  life  estate,  and  to  make  the  children  by  the 
former  wife  the  forced  heirs  of  such  widow.  This  construction 
of  the  statute  has  been  since  adhered  to.^' 

But  it  was  held  in  the  case  of  Haskett  v.  Maxey,  134  Ind.  182, 
33  N.  E.  358,  that  the  rights  of  parties  under  the  statute  must  be 
determined  by  the  construction  placed  upon  the  statute  at  the  time 


of  creditors,  and  is  not  subject  to  be 
made  assets  by  sale  for  the  payment 
of  debts.  Held,  also,  that  where  all 
the  lands  of  the  decedent  are,  with 
the  consent  of  the  widow,  sold  to 
make  assets,  she  is  entitled  to  the 
value  of  her  life-estate  out  of  the  pro- 
ceeds of  the  portion  subject  to  the 
life-estate,  and  that  the  children  are 
entitled  to  the  remainder  of  the  pro- 
ceeds of  such  portion.  Windell  v. 
Trotter,  127  Ind.  332,  26  N.  E.  823. 

""Rockhill  V.  Nelson,  24  Ind.  422; 
Ogle  V.  Stoops,  11  Ind.  380;  Louden 
V.  James,  31  Ind.  69;  Longlois  v. 
Longlois,  48  Ind.  60;  Hendrix  v.  Mc- 
Beth,  61  Ind.  473,  28  Am.  Rep.  680; 
Swain  v.  Hardin,  64  Ind.  85 ;  Hen- 
drix V.  Sampson,  70  Ind.  350;  Chis- 
ham  V.  Way,  1Z  Ind.  362. 

"Caywood  v.  Medsker,  84  Ind. 
520;  Thorp  v.  Hanes,  107  Ind.  324, 
6  N.  E.  920;  Erwin  v.  Garner,  108 
Ind.  488,  9  N.  E.  417;  Gwaltney  v. 
Gwaltney,  119  Ind.  144,  21  N.  E.  552; 


Hendrix  v.  McBieth,  87  Ind.  287; 
McClamrock  v.  Ferguson,  88  Ind. 
208;  Flenner  v.  Benson,  89  Ind.  108; 
Bryan  v.  Uland,  101  Ind.  477.  Under 
the  statute  previous  to  the  amendment 
of  1889  a  childless  second  wife  takes 
a  fee-simple  title  in  one-third  of  the 
real  estate  of  which  her  husband  died 
seized.  At  her  death  the  children  of 
the  husband  by  a  former  wife  become 
her  forced  heirs,  and  the  quit-claim 
deeds  of  such  children  do  not  estop 
them  from  recovering  the  land  after 
the  death  of  the  widow.  Such  deeds 
only  pass  the  title  held  by  the  grant- 
ors at  the  time  of  the  conveyances. 
Montgomery  v.  McCumber,  128  Ind. 
374,  27  N.  E.  1114.  A  childless  widow 
by  a  second  marriage,  when  children 
by  a  former  marriage  survive  her, 
takes  only  a  life-estate  from  her  hus- 
band, and  not  a  fee-simple.  Mark- 
over  V.  Krauss,  132  Ind.  294,  31  N.  E. 
1047,  17  L.  R.  A.  806. 


§    73 1  RIGHTS    OF    HUSBAXD    AXD    WIFE.  1-97 

such  rights  accrued,  and  that  any  subsequent  change  in  its  con- 
struction could  not  operate  retroactively."* 

Considerable  difficulty  was  experienced  by  the  court  in  recon- 
ciling its  latter  construction  with  the  fact  that  the  fee.  on  the  death 
of  the  widow,  passed  to  those  who  could  not,  by  any  possibility, 
except  by  force  of  such  construction,  have  been  her  heirs,  and  in 
freeing  this  so-called  fee-simple  estate  in  the  widow,  from  the 
usual  and  ordinary  burdens  of  such  estates.  It  was  easier  to  rec- 
oncile the  passing  of  the  fee  to  a  class  who  were  made  heirs  by 
force  of  such  construction,  and  not  by  consanguinity,  than  it  was 
to  hold  such  estate  in  the  widow  not  liable  for  her  debts,  and  in- 
capable in  her  hands  of  incumbrance  or  alienation.  Numerous 
and  lengthy  were  the  decisions  rendered  in  efforts  to  fix  for  this 
anomaly  among  estates  a  place  in  harmony  with  the  general  prin- 
ciples of  the  laws  of  descent  and  distribution  as  applied  to  other 
fee-simple  estates. 

In  1889  t^^  legislature  came  to  the  rescue,  and  by  amendment 
made  the  statute  speak  plainly  its  purpose.  The  statute  now  pro- 
vides that  if  a  man  die  intestate  leaving  surviving  a  second  or 
other  subsequent  wife  without  children  by  him,  but  leaving  a 
child  or  children  or  their  descendants  alive,  by  a  previous  wife, 
such  surviving,  childless,  second  or  other  subsequent  wife,  shall 
take  only  a  life  estate  in  one-third  of  the  lands  of  her  deceased 
husband,  and  the  fee  thereof  shall  at  the  death  of  such  husband 

^  Stephenson  v.  Bood}-,  139  Ind.  60,  that,  after  a  statute  has  been  settled 

38  X.  E.  331;  Rogers  v.  Rogers,   137  by  judicial  construction,  the  construc- 

Ind.    151,  36  N.   E.  895.     "Courts  of  tion  becomes,  so  far  as  contract  rights 

last    resort   are   often    constrained    to  acquired   under   it   are   concerned,   as 

change  their  rulings  on  questions  of  much  a  part  of  the  statute  as  the  text 

the   highest    importance.     When    this  itself,  and  a  change  of  decision  is  to 

is  done,  the  general  rule  is  that  the  all  intents  and  purposes  the  same  in 

law  is  not  changed,  but  that  the  court  its  effect  on  contracts  as  an  amend- 

was  mistaken   in   its   former  decision,  ment  of  the  law  by  means  of  a  legis- 

and  that  the  law   is,   and  always   has  lative  enactment."     Haskett  v.  Maxey, 

been,  as  expounded  in  the  last  decis-  134  Ind.  182,  33  N.  E.  358,  19  L.  R.  A. 

ion.     But  to  this  general  rule  there  is  379;  Douglass  v.  County  of  Pike,  101 

a     well-established     and     well-under-  U.  S.  677.  25  L.  ed.  968. 
stood    exception.      This    exception    i? 
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vest  at  once  in  such  child  or  chikh^en,  or  the  descendants  of  such 
as  may  be  dead,  subject  only  to  the  life  estate  of  such  widow. ®^ 

It  is  elsewhere  shown  what  interest  a  widow  takes  in  the  real 
estate  of  her  deceased  husband.  The  above  statute  gives  to  her 
only  a  life  estate  in  such  interest,  and  not  a  life  estate  in  the  en- 
tire lands.'"'  This  estate,  like  the  old  estate  in  fee  in  the  widow, 
is  not  liable  for  her  debts ;  nor  can  the  remainder,  vested  in  the 
children  of  the  husband  of  a  former  wife,  be  held  liable  for  the 
debts  of  such  husband. ^^ 

When  this  interest  was  called  a  fee-simple  in  the  widow,  the 
husband's  children,  at  her  death,  took  the  land  free  of  any  claims 
of  the  husband's  creditors.  This,  because  the  fee  passed  to  them 
through  such  widow,  and  they  took  it  as  her  heirs  and  not  as 
heirs  of  the  father.     She  was  the  ancestor.''- 

But  if  such  children  should  die  before  such  widow  leaving  no 
descendants  the  real  estate  which  descended  to  such  widow  from 
her  husband  would  descend  to  her  heirs  if  she  should  die  intestate, 
the  same  as  if  she  were  a  first  wife.'^^ 


'"Burns'  R.  S.  1908,  §  3019;  Graves 
V.  Fligor,  140  Ind.  25,  38  N.  E.  853. 

^  Pearson  v.  Pearson,  135  Ind.  377, 
35  N.  E.  288.  Under  this  section  as 
amended  in  1889,  neither  the  life- 
estate  taken  by  the  widow,  nor  the 
fee  that  descends  to  the  children,  is 
subject  to  sale  for  the  payment  of  the 
debts  of  the  husband.  Windell  v. 
Trotter,  127  Ind.  332,.  26  N.  E.  823. 
An  adopted  child  of  the  husband  is 
not  a  child  by  a  "previous  wife" 
within  the  meaning  of  this  sec- 
tion. Isenhour  v.  Isenhour,  52  Ind. 
328;  Davis  v.  Fogle,  124  Ind.  41,  23  N. 
E.  860,  7  L.  R.  A.  485n.  But  a  child 
which  was  jointly  adopted  by  the 
husband,  and  after  the  death  of  the 
adoptive  father,  leaving  a  second  or 
subsequent  wife,  is,  in  the  sense  of 
this  statute,  a  child  by  the  former 
wife.  Markover  v.  Krauss,  132  Ind. 
294,  31  N.  E.  1047,  17  L.  R.  A.  806. 


'^Windell  V.  Trotter,  127  Ind.  332, 
26  N.  E.  823 ;  Pearson  v.  Pearson,  135 
Ind.  377,  35  N.  E.  288.  In  this  case, 
speaking  of  the  statute  as  amended, 
the  court  says:  "It  limits  the  interest 
of  the  second  and  subsequent  childless 
wife  in  the  land  of  a  decedent  to  a 
life-estate  and  casts  the  fee  directly 
upon  the  children,  subject  only  to  the 
life-estate  of  the  widow.  It  construes 
and  make  plain  the  laws  of  descent, 
and  rids  the  statute  of  the  anomaly 
of  forced  heirships  where  there  is  no 
inheritable  blood." 

""Louden  v.  James,  31  Ind.  69; 
Armstrong  v.  Cavitt,  78  Ind.  476; 
Flenner  v.  Benson,  89  Ind.  108; 
Bryan  v.  Uland,  101  Ind.  477;  Habig 
Dodge,  127  Ind.  31,  25  N.  E.  182. 

"^  Byrum  v.  Henderson,  151  Ind. 
102,  51  N.  E.  94;  Bateman  v.  Bennett, 
31  Ind.  App.  277,  67  N.  E.  713. 
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If  the  husband  during  the  marriage  with  such  subsequent  child- 
less wife  should  convey  lands,  in  the  conveyance  of  which  such 
wife  does  not  join,  at  his  death  she  will  take  a  fee-simple  inter- 
est in  the  lands  so  conveyed  by  him.  In  such  case  she  takes,  not 
as  heir,  but  by  virtue  of  her  marital  rights.^*  And  the  same  re- 
sult follows  if  the  title  of  the  husband  is  divested  by  judicial  sale 
in  his  lifetime  although  there  may  be  children  of  his  by  a  pre- 
vious wife.^^ 

The  word  ''interest"  in  this  statute  means  the  share  or  por- 
tion the  law  gives  the  widow,  and  not  all  of  the  lands.  The  life 
estate  vested  in  her  is  only  in  such  share  and  not  in  all  the  lands 
of  the  husband.^" 

An  adopted  child  by  the  joint  adoption  of  the  husband  and 
a  former  wife  is,  in  law,  so  much  the  child  by  a  former  wife 
as  will  entitle  such  adopted  child  to  inherit  under  this  statute 
the  fee  simple  of  the  adoptive  father's  real  estate,  subject  to  the 
estate  in  the  subsequent  childless  wife.  The  adopted  child  is  a 
child  by  a  former  wife  when  she  has  joined  in  such  adoption." 

The  words  of  the  statute,  "that  if  a  man  marry,  etc.,  and  have 
no  children."  the  phrase,  "no  children,"  shall  be  construed  to 
mean  children  alive  at  the  death  of  the  husband ;  alive  at  the 
time  the  estate  is  cast  upon  the  widow. ^"^  And  "children  alive 
by  a  former  wife"  is  also  construed  to  mean  "children  cr  their 
descendants  alive."'*® 

The  widow  owning  the  life  estate  under  these  statutes  may 
have  partition  of  her  interest  in  her  husband's  lands,  and  if  the 
lands  are  sold  under  a  decree  in  such  partition  proceedings,  she 
will  be  entitled  to  have  the  value  of  her  interest  in  the  lands 
found  and  paid  to  her  in  cash.^ 

'''  Graves  v.  Fligor,   140  Ind.  25,  38  "'  :Markover  v.  Krauss,  132  Ind.  294, 

X.  E.  853;  Fry  v.  Hare,  166  Ind.  415,  31  N.  E.  1047,  17  L.  R.  A.  806;  Isen- 

77  N.  E.  803.  hour  v.  Isenhour,  52  Ind.  328. 

"  Caywood  v.  ^iledsker,  84  Ind.  520.  ''  Scott  v.  Silvers,  64  Ind.  76. 

^  :Markover  v.  Krauss,  132  Ind.  294,  *"  Scott  v.  Silvers,  64  Ind.  76. 

31  N.  E.  1047,  17  L.  R.  A.  806;  Pear-  '  Shaw  v.  Beers,  84  Ind.  528;  Swain 

-on  V.  Pearson,  135  Ind.  377,  35  2\.  E.  v.    Hardin,   64   Ind.   85;    Chisham   v. 

288.  Way,  73  Ind.  362. 
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§  732.  Same — Effect  of  the  amendment. — But  now  that  the 
fee  descends  at  once  to  the  heirs  of  the  husband,  subject  only 
to  the  Hfe  estate  of  the  widow,  and  as  "all  interest  in  real  es- 
tate which  would  descend  to  his  heirs''  is,  by  section  2486,  Burns' 
R.  S.  1894,  made  liable  to  be  sold  for  the  payment  of  the  hus- 
band's debts,  it  is  difficult  to  see  the  logic  of  the  decision  in  the 
case  of  Windeh  v.  Trotter,  127  Ind.  332,  26  N.  E.  823. 

The  only  reason  why  any  portion  of  a  deceased  husband's 
real  estate  is  sequestered  from  his  creditors,  is  that  it  is  needed 
for  the  support  of  his  widow.  Upon  no  other  theory  have  our 
law-makers  or  our  courts  ever  acted.  Under  this  statute  the 
widow  is  provided  with  a  life  estate  only,  the  fee  vesting  at  once 
in  the  husband's  children,  his  heirs."  Now,  why  this  fee-simple 
interest  in  one-third  of  the  deceased  husband's  lands  should  pass 
directly  from  him  to  his  heirs  freed  from  all  demands  and  claims 
of  his  creditors,  after  the  purpose  and  theory  of  the  law  have 
been  satisfied  by  a  full  and  ample  provision  for  his  widow,  is 
not  apparent,  even  from  the  court's  reasoning  in  Windell  v.  Trot- 
ter, 127  Ind.  332,  26  N.  E.  823. 

The  creditors'  claims  are  always  paramount  to  any  claim  on 
the  part  of  the  heirs,  save  the  widow,  and  in  cases  of  insolvency 
even  her  interest  is,  in  some  instances,  reduced  in  their  favor; 
and  as  subjecting  the  entire  fee  of  the  deceased  husband's  real 
estate  to  sale  for  the  payment  of  his  debts  cannot,  even  under 
this  statute,  conflict  with  his  widow's  rights  in  his  estate,  or  re- 
duce her  interest  therein,  it  seems  only  reasonable,  and  in  har- 
mony with  the  theory  of  the  law  that  it  should  be  done. 

In  Pearson  v.  Pearson,  135  Ind.  377,  35  N.  E.  288,  in  con- 
struing the  above  statute,  the  court  says :  it  "limits  the  interest 
of  the  second  and  subsequent  childless  wife  in  the  land  of  the 
decedent  to  a  life  estate,  and  casts  the  fee  directly  upon  the  chil- 
dren, subject  only  to  the  life  estate  in  the  widow.  It  construes 
and  makes  plain  the  laws  of  descent  and  rids  the  statute  of  the 
anomaly  of  forced  heirships  where  there  is  no  inheritable  blood." 

"  Markover  v.  Krauss,  132  Ind.  294, 
31  N.  E.  1047,  17  L.  R.  A.  806. 
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Now  that  the  present  statute  rids  our  laws  of  descent  of  one 
anomaly,  it  hardly  seems  proper  to  introduce  another,  as  will 
be  the  result  if  the  construction  placed  upon  this  statute  in  Win- 
dell  V.  Trotter,  127  Ind.  ^2)2^  26  N.  E.  823,  is  to  prevail.  As 
tending  to  sustain  a  view  in  opposition  to  that  case  the  following 
from  Thorp  v.  Hanes,  107  Ind.  324,  6  N.  E.  920,  although  merely 
dictimi,  is  in  point  in  this  argument.  The  court  says:  ''Of 
course,  if  her  estate  were  but  a  life  estate  in  a  legal  point  of 
view,  the  fee  in  the  one-third  set  apart  to  her  would  go  by  descent 
to  the  children.  In  such  case,  the  children  would  inherit  from  the 
father  and  not  from  the  widow,  and  the  real  estate  thus  set  apart 
might  be  sold,  subject  to  the  widow's  life  estate,  for  the  payment 
of  the  husband's  debts." 

§  733.  The  same — Estoppel. — Prior  to  the  act  of  March 
II,  1889,  the  children  of  the  former  marriage  were  not  estopped 
by  any  conveyance  made  by  them,  or  for  them  by  a  guardian, 
without  the  usual  warranty,  during  the  life  of  such  subsequent 
childless  wife,  of  the  interest  which  would  have  descended  to 
them  through  her.^ 

This  was  on  the  theory,  that  as  heirs  expectant  only  of  such 
widow's  interest,  there  was  no  immediate  estate  in  them  to  pass 
by  such  conveyance,  and  if  such  conveyance  did  not,  by  war- 
ranty, bar  them  from  asserting  an  after-acquired  title,  they  were 
not  estopped  to  set  up  such  title.  A  quitclaim  deed  is  effectual 
to  convey  only  such  estate  as  is  in  the  grantor  at  the  time  the 
deed  is  made.  It  does  not  estop  the  grantor  from  asserting  a  title 
acquired  after  the  making  of  such  deed.^ 

Where  deeds  of  conveyance  were  executed  by  the  children  of 
the  former  wife  during  the  life  of  the  second  or  subsequent 
childless  wife,  at  a  time  when  the  courts  were  construing  the 
interest  of  such  wife  in  the  lands  of  the  former  husband  to  be 
only  a  life  estate ;  and  such  deeds  from  the  children  purported 

'  Bryan    v.    Uland,    101    Ind.    477 ;         *  Avery  v.  Akins,  74  Ind.  283 ;  Gra- 
Flenner  v.  Travelers'  Ins.  Co.,  89  Ind.     ham  v.  Graham,  55  Ind.  23. 
164;   Montgomery  v.   McCumber,   128 
Ind.  374,  27  N-  E.  1114. 

21 — Pro.  L.wv. 
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to  convey  the  interests  of  such  children  in  that  part  of  their 
father's  real  estate  which  had  been  set  off  to  such  wife,  such 
deed  will  be  effectual  to  convey  the  fee-simple  in  such  real  es- 

tate.'' 

This  is  for  the  reason  that  after  a  statute  has  been  settled  by 
judicial  construction,  the  construction  becomes,  so  far  as  con- 
tract rights  acquired  under  it  are  concerned,  as  much  a  part  of 
the  statute  as  the  text  itself.'^ 

Under  the  statute  as  it  stood  prior  to  its  amendment,  the  wife 
alone  could  not  by  a  conveyance  to  a  third  person  divest  the 
rights  of  the  children  by  a  forijier  wife.' 

As  the  fee  now  passes  directly  to  the  children  by  a  former  wife 
subject  only  to  the  life  estate  of  the  widow,  it  would  seem  that 
any  properly  executed  conveyance  of  such  fee  by  such  children, 
either  by  way  of  quit-claim  or  warranty,  would  pass  their  inter- 
est subject  to  such  life  estate,  and  would  estop  them  from  assert- 
ing any  further  title  in  the  fee  so  conveyed.  This  being  the  case, 
the  necessity  of  section  2  of  the  act  of  1889,  now  section  3020, 
Burns'  R.  S.  1908,  is  hardly  apparent  so  far  as  it  may  affect  con- 
veyances made  since  the  taking  effect  of  such  act.  It  may  there- 
fore be  concluded  that  the  legislature,  by  this  section,  intended 
to  create  an  estoppel  against  such  children,  or  their  heirs,  in  cases 
where  the  descent  had  been  cast  before  the  taking  effect  of  the 
act  of  1889,  thus  making  acts  affect  an  estoppel  against  such  chil- 
dren which  the  courts  have  held  created  no  estoppel.  The  statute 
is  as  follows:  "In  ah  cases  where,  during  the  life  of  the  second 
or  subsequent  childless  wife,  and  after  the  death  of  the  husband, 
the  children  of  the  latter  by  a  former  wife  have  executed  or  at- 
tempted to  execute  conveyances  in  fee,  to  all  or  any  part  of  the 
lands  affected  by  the  life  estate  and  have  received  payment  there- 
for, or  where  all  or  any  part  of  such  lands  have  been  conveyed 
for  a  valuable  consideration  by  the  guardians  of  any  of  such  chil- 

^'Haskett   v.   Maxey,   134  Ind.    182,  S.  356,  29  L.  ed.  633,  6  Sup.  Ct.  413; 

33  N.  E.  358,  19  L.  R.  A.  379;  Ste-  Douglass  v.   Pike   County,   101  U.  S. 

phenson  v.  Boody,  139  Ind.  60,  38  N.  677,  25  L.  ed.  968. 

E.  331.  'Reagan   v.    Sheets,    130    Ind.    185, 

'Anderson  v.   Santa  Anna,   116  U.  29  N.  E.  1065. 
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dren,  such  conveyances  shall,  at  the  death  of  such  second  or  sub- 
sequent childless  wife,  be  held  to  convey  the  interest  of  such 
children  in  such  lands  that  would  descend  to  them  through  such 
second  or  subsequent  childless  wife,  and  shall  estop  such  chil- 
dren or  their  heirs  from  hereafter  claiming  such  interest."  * . 

§  734.  The  statute  retrospective. — The  very  essence  of  a 
new  law  is  a  rule  for  future  cases,  and  the  general  rule  is  that 
statutes  shall  be  so  construed  as  to  have  a  prospective  operation 
only,^  and  further  that  they  shall  not  be  so  construed  as  to  take 
away  a  vested  right. ^° 

This  statute  is  of  a  retrospective  character,  and  of  doubtful 
constitutionality,  but  as  the  result  to  be  accomplished  by  it  is 
just  and  equitable,  the  statute  should  if  possible  be  sustained; 
curative  statutes  of  a  retrospective  character  have  been  held 
valid. ^^  But  this  statute  can  hardly  be  said  to  belong  to  that 
class. 

The  next  section  of  the  statute  is  of  the  same  general  charac- 
ter and  purpose  as  the  section  above  set  out.  Such  section  is  as 
follows:  "In  all  cases  where,  after  the  death  of  such  husband, 
the  second  or  subsequent  childless  wife  and  the  children  of  the 
decedent  by  a  former  wife,  or  their  guardians,  have  attempted 
to  dispose  of  the  life  estate  or  any  interest  in  the  whole  or  cer- 
tain parts  of  the  lands  of  said  decedent  by  conveyances,  one  to 
the  other  or  to  other  persons,  such  conveyances  shall  be  held  to 
be  valid  and  shall  estop  all  the  parties  or  their  heirs  from  here- 
after claiming  any  interest  so  conveyed :     Provided,  That  this 

'Burns'  R.  S.  1908,  §  3020;  Myers  Ind.  20,  23,   19  N.   E.  617,  21   N.  E. 

V.  Boyd,  144  Ind.  496,  43  N.  E.  567.  453;  Rogers  v.  Rogers,  137  Ind.  151, 

Widow  estopped,  see  Lewis  v.  Wat-  36  N.  E.  895. 

kins,    150    Ind.    108,    49    N.    E.    944;  ^"Dash  v.  Van  Kleeck,  7  Johns.  (N. 

Smith  V.  McCain,  146  Ind.  11,  45  N.  Y.)    477,  5  Am.  Dec.  291n;  Watkins 

E.  41;  Layton  v.  Herr,  45  Ind.  App.  v.    Haight,    18   Johns.    (N.    Y.)    138; 

203,  90  N.  E.  645.  Lewis     v.     Brackenridge,     1     Blackf. 

=•  Lewis   V.   Brackenridge,    1    Blackf.  (Ind.)    220,   12  Am.  Dec.  228;  John- 

(Ind.)    220,   12  Am.  Dec.  228;    Hop-  son  v.  Wells   County,   107  Ind.    15,  8 

kins  V.   Jones,   22   Ind.   310;    Niklaus  N.  E.  1. 

V.   Conkling,   118  Ind.  289,  20   N.   E.  "Johnson  v.  Wells  County,  107  Ind. 

797;   Maxwell  v.  Fulton  County,   119  15,  8  N.  E.  1. 


1304 


INDIANA    PROBATE    LAW.  §    734 


act  shall  not  in  any  way  affect  any  suit  or  suits  now  pending  in 
any  of  the  courts  of  the  state  or  the  rights  of  any  parties 
thereto."  '' 

The  provisions  of  the  above  sections  of  the  statute  shall  not 
apply  in  any  case  where  the  second  childless  wife  has  died  and 
the  estate  become  vested  in  the  heirs  of  the  deceased  husband.'^ 

The  court  says  the  most  liberal  interpretation  of  the  section 
denies  the  application  of  the  rules  of  descent,  apportionment  and 
estoppel  created  by  the  act,  to  cases  where  the  estate  has  become 
vested  in  the  children  upon  the  death  of  the  widow,  and  under 
the  rule  existing  prior  to  this  act,  "and  that  it  affirms  an  inten- 
tion not  to  apply  the  provisions  of  the  act  retrospectively  to  at 
least  one  class  of  cases."  " 

The  following  in  the  nature  of  a  curative  statute  was  passed 
in  1907:  That  in  all  cases  where  heretofore  a  man  has  died  in- 
testate leaving  surviving  him  a  second  or  other  subsequent  wife 
without  children  by  him,  and  leaving  a  child  or  children  or  their 
descendants  alive  by  a  previous  wife,  and  such  surviving  child- 
less, second,  or  other  subsequent  wife,  shall  have  taken  an  inter- 
est in  the  real  estate  of  her  said  husband,  under  the  laws  of  de- 
scent of  this  state  in  force  prior  to  the  24th  day  of  February, 
1899,  and  where  during  the  life  of  such  second  or  subsequent 
childless  wife  and  after  the  death  of  the  husband,  the  children 
of  the  latter  by  a  former  wife  or  wives  or  the  guardians  of  such- 
children  have  attempted  to  execute  conveyances  in  fee  to  all  or 
any  part  of  the  lands  affected  by  an  interest  of  such  wife,  such 
conveyances  shall  be  held  to  convey  the  interest  of  such  children 
in  such  lands  that  would  descend  to  them  through  such  second  or 
subsequent  childless  wife,  and  shall  estop  such  children  or  their 
heirs  from  hereafter  claiming  such  interest.'' 

That  [in]  all  cases  where  after  the  death  of  such  husband, 
the  second  or  subsequent  childless  wife  and  the  children  of  such 
husband  by  a  former  wife  or  wives  or  their  guardian  have  at- 

^  Burns'  R.  S.  1908,  §  3021.  "  Rogers  v.  Rogers,  137  Ind.  151,  36 

"^  Burns'  R.  S.  1908,  §  3022.        N.  E.  895. 

"  Burns'  R.  S.  1908,  §  3023. 


§    735  RIGHTS    OF    HUSBAND    AND    WIFE.  1 3O5 

tempted  to  dispose  of  such  estate  or  any  interest  in  the  whole 
or  any  part  of  the  lands  of  such  husband  by  conveyance  one  to 
the  other,  or  to  other  persons,  such  conveyances  shall  be  held  to 
be  valid,  and  shall  estop  all  the  parties  or  their  heirs  from  here- 
after claiming  any  interests  so  conveyed  :  Provided,  That  this 
act  shall  not  affect  pending  litigations/*' 

The  purpose  of  the  legislature  in  passing  these  statutes  was  to 
prevent  heirs  within  the  class  designated  from  selling  the  whole 
of  such  lands  for  a  fair  price,  and  upon  the  death  of  the  widow, 
claiming  and  recovering  in  addition  the  value  of  the  widow's  in- 
terest.^' 

§  735.  When  a  widow  cannot  alienate. — If  a  widow  shall 
marry  a  second  or  any  subsequent  time,  holding  real  estate  in 
virtue  of  any  previous  marriage,  and  there  be  a  child  or  chil- 
dren or  their  descendants  alive  by  such  marriage,  such  widow 
may  not,  during  such  second  or  subsequent  marriage,  with  or 
without  the  assent  of  her  husband,  alienate  such  real  estate; 
and  if,  during  such  marriage,  such  widow  shall  die,  such  real 
estate  shall  go  to  her  children  by  the  marriage  in  virtue  of 
which  such  real  estate  came  to  her,  if  any  there  be :  Provided, 
however.  That  such  widow  and  her  living  husband  may  alien- 
ate such  real  estate,  if  her  children  by  the  marriage  in  virtue 
of  which  such  real  estate  came  to  her  shall  all  be  of  the  age 
of  twenty-one  years  and  join  in  such  conveyance:  And  pro- 
vided, further,  That  in  case  there  be  no  child  or  children  or 
their  descendants  by  the  marriage  in  virtue  of  which  such  real 
estate  came  to  such  widow,  then,  in  such  case,  such  widow  may, 
during  such  second  or  subsequent  marriage,  by  her  second  or 
subsequent  husband  joining  in  the  conveyance  thereof,  alienate 
such  real  estate  in  fee  simple. ^^ 

^^  Burns'  R.  S.  1908,  §  3024.  marriage,  so  long  as  such  second  mar- 
'■  Layton  v.  Herr,  45  Ind.  App.  203,  riage  continues,  and  there  are  chil- 
90  N.  E.  645.  drcn  of  the  first  marriage.  Vinnedge 
''  Burns'  R.  S.  1908,  §  3015.  When  v.  Shaffer,  35  Ind.  341 ;  IMattax  v. 
a  widow  remarries,  she  is  prevented  Hightshue,  39  Ind.  95;  Bowers  v.  Van 
from  conveying  or  mortgaging  lands  Winkle,  41  Ind.  432;  Griner  v.  But- 
received  by  her  by  virtue  of  a   first  ler,    61    Ind.   362,   28   Am.    Rep.   675; 
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The  purpose  accomplished  by  this  statute  is  in  practical  effect 
the  same  as  that  of  the  statutes  set  out  in  the  preceding  section, 
which  is  to  preserve,  in  certain  cases,  the  real  estate  received 
by  the  widow  as  her  share  of  her  deceased  husband's  estate  to 
the  lineal  heirs  in  the  ancestral  line  through  which  such  lands 
came  to  her;  and,  also,  to  prevent  her  from  wasting  such  real 
estate  at  the  behest  of  some  improvident  second  husband. 

In  construing  this  statute  the  court  sa^s :  it  "ties  up  the 
hands  of  a  woman  during  a  second  or  subsequent  marriage,  and 
restrains  her,  during  such  marriage,  from  alienating  real  estate 
received  by  her  in  virtue  of  a  former  marriage.  The  restraint 
upon  alienation,  by  the  terms  of  the  statute,  is  as  absolute  where 
there  are  no  children  of  the  marriage  in  virtue  of  which  she 
received  the  property,  as  where  there  are.  The  object  of  the 
statute  seems  to  be  two-fold:  first,  to  protect  a  woman  who  has 
thus  received  real  estate  by  virtue  of  a  former  marriage  from 
improvident  and  injudicious  alienations  thereof  during  a  second 
or  subsequent  marriage,  and  second,  to  preserve  the  property  for 
the  children  of  the  marriage  in  virtue  of  which  she  received  it, 
where  there  are  such  children,  in  case  of  her  death  during  such 
second  or  subsequent  marriage. "^^ 

Where  a  man  dies  leaving  a  second  or  subsequent  wife  and 
children  by  a  former  wife,  and  his  entire  estate,  real  and  per- 
sonal, does  not  exceed  five  hundred  dollars  in  value  and  is,  for 
that  reason,  set  off  to  the  widow,  she  becomes  the  absolute  owner 

Edmondson     v.     Corn,    62    Ind.     17;  during  a   subsequent  marriage.     Mc- 

Avery  v.  Akins,  74  Ind.  283;  McCul-  Kinney  v.   Smith,   106  Ind.  404,  7  N. 

lough  V.  Davis,  108  Ind.  292,  9  N.  E.  E.  3. 

276.  If  a  conveyance  is  made  con-  "  Vinnedge  v.  Shaffer,  35  Ind.  341. 
trary  to  the  provisions  of  this  sec-  When  the  husband  leaves  only  adopt- 
tion,  the  widow  may  recover  posses-  ed  children,  the  remarriage  of  the 
session  of,  and  have  her  title  quieted  widow  does  not  prevent  her  from 
to,  the  lands  conveyed.  Knight  v.  conveying  lands  that  she  received 
McDonald,  37  Ind.  463;  Connecticut  from  the  husband.  Barnes  v.  Allen, 
&c.  Ins.  Co.  V.  Athon,  78  Ind.  10.  If  25  Ind.  222.  When  such  widow  re- 
there  are  no  children  or  descendants  marries  and  such  marriage  is  for  any 
thereof  by  the  marriage  in  virtue  of  cause  dissolved,  the  restriction  of 
which  the  real  estate  was  acquired,  alienation  is  removed.  Piper  v.  May, 
the    widow    may    convey    such    lands  51  Ind.  283. 
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thereof  in  fee  simple,  with  full  power  to  sell  and  convey  the 
same  even  if  she  marries  again. -° 

It  has  been  held  that  this  statute  does  not  prevent  the  widow 
from  leasing  for  the  period  of  her  natural  life  the  land  she  takes 
from  the  husband. ^^ 

Where  a  widow,  after  her  marriage,  has  made  a  conveyance 
contrary  to  the  provisions  of  this  statute,  of  the  real  estate  de- 
scended to  her  from  her  former  husband,  she  may  recover  pos- 
session of  such  land  and  have  her  title  thereto  quieted,  and  this 
without  repaying  the  purchase  money  received  on  such  convey- 
ance.^^ 

This  statute  is  a  rule  of  descent  and  contains  a  limitation  upon 
the  power  of  alienation,  but  it  does  not  limit  the  estate  the  widow 
takes  in  the  lands  of  her  deceased  husband."^ 

As  a  mortgage  is  in  some  sense  an  alienation  she  will  not  be 

A    mortgage    falls 


permitted    to    mortgage    such    real    estate. 


=*Odell  V.  Reynolds,  156  Ind.  253, 
59  N.  E.  846. 

■'  Forgy  V.  Davenport,  146  Ind.  399, 
45  N.  E.  592.  "We  have  seen  that  she 
is  the  owner  of  the  land  in  fee-simple, 
with  the  power  of  alienation  thereof 
suspended  during  the  second  or  sub- 
sequent marriage.  That  is  the  only 
qualification  to  her  absolute  owner- 
ship, and  that  only  subsists  during 
the  subsequent  marriage.  The  statute 
last  quoted  therefore  makes  all  the 
rents,  issues,  income  and  profits  there- 
of her  separate  property,  and  places 
the  same  under  her  control,  the  same 
as  if  she  were  unmarried.  She  can- 
not have  and  control  the  rents,  unless 
she  can  rent  the  land.  Indeed,  she 
cannot  derive  any  benefit  from  her 
farm  unless  she  can  rent  or  lease  it 
for  a  given  time.  We  judicially  know 
that  she  cannot  rent  a  farm  for  a  less 
term  than  one  year,  because  it  takes 
that  length  of  time  practically  for  the 
lessee  to  derive  any  benefit  from  such 


lease  or  renting.  Therefore,  all  must 
concede  that  she  is  at  least  impliedly 
authorized  to  rent  or  lease  it  at  least 
one  year.  And  if  one  year,  then  the 
same  principle  would  authorize  her 
to  rent  for  a  term  of  years.  If,  how- 
ever, she  should  die  during  the  mar- 
riage and  before  the  expiration  of 
the  term,  leaving  a  child  or  children 
or  descendants  by  the  marriage  in 
virtue  of  which  the  real  estate  came 
to  her,  the  lease  would  expire  by  op- 
eration of  law  before  the  expiration 
of  the  term  by  the  land  descending 
to  her  children.  Thus  it  seems  that 
such  leases,  whether  for  a  long  or  a 
short  term,  would  be  valid,  during  her 
life  at  least." 

"Knight  V.  McDonald,  2,7  Ind.  463; 
Connecticut  &c.  Ins.  Co.  v.  Athon, 
78  Ind.  10. 

^  Schlemmer  v.  Rossler,  59  Ind. 
326;  Philpot  v.  Webb,  20  Ind.  509; 
Jackson  v.  Finch,  27  Ind.  316. 
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fairly  within  the  prohibition  of  this  statute.  Both  the  letter  and 
the  spirit  of  the  statute  prevent  her  from  alienating,  whether  for 
life  or  in  fee,  absolutely  or  contingently,  any  real  estate  which 
she  has  acquired  by  virtue  of  a  previous  marriage.-* 

As  she  has  no  power  to  alienate  such  land,  either  with  or  with- 
out her  husband's  consent,  any  deed  or  conveyance  made  by  her 
in  an  attempt  to  affect  such  alienation  is  null  and  void  and  passes 
no  interest  or  title  to  the  grantee.-^ 

And  as  a  party  cannot  be  estopped  by  an  act  that  is  illegal 
and  void,  a  widow  whO'  has  married  a  second  or  subsequent 
husband  and  made  a  conveyance  of  her  interest  in  real  estate 
descended  to  her  from  a  former  husband  may  recover  back  the 
land  so  conveyed,  together  with  the  rents  and  profits  of  the  same 
arising  subsequently  to  such  conveyance,  and  she  is  not  liable  to 
the  grantee  in  such  deed  for  the  purchase  money  paid  by  him  for 
such  real  estate."'' 


''Bowers  v.  Van  Winkle,  41  Ind. 
432 ;  Vinnedge  v.  Shaffer,  35  Ind.  341 ; 
Aetna  Life  Ins.  Co.  v.  Buck,  108  Ind. 
174,  9  N.  E.  153.  Under  the  above 
statute  a  mortgage  executed  by  a 
woman  and  her  second  husband  upon 
land  which  came  to  her  from  her  first 
husband,  is  invalid  and  creates  no  lien, 
and  a  purchaser  at  a  foreclosure  sale 
under  authority  takes  no  title.  Mc- 
Cullough  V.  Davis,  108  Ind.  292,  9 
N.  E.  276;  United  States  Sav.  Fund 
&c.  Co.  v.  Harris,  142  Ind.  226,  40  N. 
E.  1072,  41  N.  E.  451. 

^nVernke  v.  Hazen,  32  Ind.  431; 
Mattox  v.  Hightshue,  39  Ind.  95 ;  Ed- 
mondson  v.  Corn,  62  Ind.  17;  Hor- 
lacher  v.  Brafford,  141  Ind.  528,  40 
N.  E.  1078.  If  such  widow  contracts 
the  sale  of  such  lands  before  her  sec- 
ond marriage,  and  puts  the  purchaser 
in  possession  of  the  lands,  she  may 
be  compelled  to  convey  the  lands,  or 
she  may  voluntarily  convey  the  same. 
Newby  v.  Hinshaw,  22  Ind.  334;  De- 


weese  v.  Reagan,  40  Ind.  513.  A 
widow  who  remarries  may,  during 
such  marriage,  join  with  the  children 
of  the  first  marriage  in  conveying 
lands  received  by  her  by  such  mar- 
riage to  one  of  such  children.  Fu- 
gate  V.  Payne,  130  Ind.  281,  29  N.  E. 
922.  They  must  join  with  her  in  the 
deed  of  conveyance.  Their  mere  con- 
sent to  her  to  convey  does  not  estop 
them  from  afterward  claiming  the 
land.  Avery  v.  Akins,  74  Ind.  283; 
Polley  V.  Pogue,  38  Ind.  App.  678,  78 
N.  E.  1051  ;  Kemery  v.  Zeigler,  — 
Ind.  — ,  96  N.  E.  950. 

-"Mattox  V.  Hightshue,  39  Ind.  95; 
Horlacher  v.  Brafford,  141  Ind.  528, 
40  N.  E.  1078.  An  equitable  right 
cannot  grow  out  of  an  illegal  and  void 
transaction,  and  the  purchaser  has 
no  lien  upon  the  land  to  secure  pay- 
ment of  the  purchase-mone}^  nor  any 
right  to  retain  possession.  Pond  v. 
Wood,  32  Ind.  App.  28,  69  N.  E.  172. 
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If  such  woman  has  died,  after  making  a  conveyance  of  her 
interest  in  the  lands  of  her  former  husband,  the  fact  that  her 
children  by  such  former  husband  have  received  from  her  estate 
the  consideration  paid  to  her  for  such  conveyance,  will  not  bar 
them  from  recovering  back  the  land  so  conveyed.-^ 

Nor  can  the  purchaser,  in  such  case,  have  the  value  of  per- 
manent improvements  made  by  him  on  such  real  estate  during 
the  period  of  his  possession  allowed  to  him  except  by  way  of 
set-off  to  a  claim  made  against  him  for  damages  caused  by  his 
withholding,  using,  or  injuring  the  real  estate  while  in  his  pos- 
session."^ 

A  second  or  subsequent  husband  joining  his  wife  in  such  void 
deed  with  covenants  of  general  warranty  will  be  liable  to  the 
grantee  upon  such  covenants.'" 

Such  wife,  although  she  may  not  alienate  or  encumber  it,  may 
have  partition  of  the  interest  in  real  estate  descended  to  her  from 
her  former  husband."" 

And  where,  in  a  suit  brought  for  such  partition,  it  is  found 
that  the  lands  of  the  previous  husband  are  not  susceptible  of 
division,  the  court,  in  such  case,  may  order  the  sale  and  convey- 
ance of  the  whole  of  such  land,  including  the  interest  of  the  wife, 
and  a  sale  made  pursuant  to  such  order  will  vest  in  the  purchaser 
a  good  title  in  fee  simple  to  the  interest  of  the  wife  in  such  lands, 
even  where  made  during  the  existence  of  a  second  or  subsequent 
marriage.^^ 

The  disability  of  the  wife  imposed  on  her  by  this  statute  is 

■' Wernke  v.  Hazen,  Z2  Ind.  431.  In    such    case    if    a    sale    be    had    the 

^'Wernke  v.  Hazen,  2)2  Ind.  431.  widow   takes   a   complete  title   to   her 

^Jackson    v.    Finch,    27    Ind.    316;  interest  in  the  proceeds  and  the  heirs 

Griner  v.  Butler,  61  Ind.  362,  28  Am.  are  divested  of  their  right  of  inherit- 

Rep.  675 ;   Porter  v.  Bradley,  7  R.   I.  ance,    and    this    would    be    true    even 

538;    Colcord  v.   Swan,   7   Mass.  291;  where  the  widow  herself  became  the 

Whitbeck  v.  Cook,  15  Johns.   (N.  Y.)  purchaser    of    the    land.      Nesbitt    v. 

483,  8  Am.  Dec.  272.  Trindie,    64    Ind.    183 ;    .McMakin    v. 

'"Klinesmith    v.    Socwell,    100    Ind.  Michaels,  23  Ind.  462;  Spencer  v.  Mc- 

589;    Avery    v.    Akins,    74    Ind.    283;  Gonagle,   107   Ind.  410,  8  N.   E.  266; 

Christy  v.   Smith,  80  Ind.  573.  Cook  v.   Claybaugh,   130   Ind.   133,  29 

'^  Finch    V.    Jackson,    30    Ind.    387;  N.   E.   483. 
Klinesmith  v.   Socwell,   100  Ind.   589. 
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not  carried  on  and  applied  to  the  proceeds  of  her  interest  in 
the  land  when  it  has  been  so  sold  in  partition  proceedings,  but  she 
is  entitled  to  have  the  amount  realized  from  the  sale  of  her  in- 
terest paid  over  to  her  unconditionally;^^  and  when  so  paid  to 
her  she  will  be  estopped  thereafter  to  claim  her  interest  in  the 
land  sold."^ 

While  by  the  terms  of  this  statute  a  widow  is  forbidden  to 
alienate  under  the  circumstances  therein  set  out;  and  while  a 
deed  or  mortgage  made  by  her  contrai-y  to  the  statute  is  void, 
yet  if  she  should  execute  a  mortgage  upon  such  land  and  should 
suffer  the  same  to  be  foreclosed  against  her  she  is  bound  by  the 
decree.  And  the  same  is  true  where  she  has  conveyed  the  land 
and  a  decree  quieting  title  thereto  has  been  entered  against  her, 
the  court  saying:  "But  even  if  a  purchaser  of  such  real  estate 
during  said  second  or  subsequent  coverture  acquires  no  title 
thereto,  yet  if  he  brings  an  action  against  such  vendors  to  quiet 
his  title  to  said  real  estate,  and  recovers  judgment  against  them, 
quieting  his  title  thereto,  such  judgment  is  binding  on  the  par- 
ties, and  they  cannot  thereafter  question  the  title  of  such  pur- 
chaser to  such  real  estate."  "* 

§  736.  No  bar  during  widowhood. — While  she  remains  a 
widow  the  woman  has  the  legal  right  to  alienate  or  encumber  her 
interest  in  her  husband's  real  estate;  and  if,  while  such  widow, 
she  sells  her  interest  by  title  bond  and  puts  the  purchaser  in  pos- 
session, she  may,  after  her  second  marriage,  be  required  to  per- 
form her  contract  with  such  purchaser  by  conveying  to  him  the 
legal  estate.  The  restriction  on  her  power  to  sell  exists  during 
coverture  and  at  no  other  period.  By  such  sale  the  purchaser 
becomes  the  owner  of  the  equitable  title,  and  she  holds  the  legal 
title  as  his  trustee.^'^     A  valid  sale  of  the  land  by  a  widow  while 

'=Nesbitt   V.   Trindle,   64   Ind.    183;  156  Ind.  562,  60  N.  E.  348;  overruling 

Small  V.  Roberts,  51  Ind.  281.  McCullough   v.    Davis,    108   Ind.   292, 

=*' Klinesmith    v.    Socwell,    100    Ind.  9  N.  E.  276. 

589.  ^  Newby  v.   Hinshaw,  22   Ind.  334. 

'*  Hawkins  v.  Taylor,  128  Ind.  431,  Such    widow    may,    while    unmarried, 

27  N.  E.  1117;  Maynard  v.  Waidlich,  convey  such   lands,   and  after  her  re- 
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a  feme  sole  cannot  be  affected  by  her  subsequent  marriage,  and 
her  conveyance  after  such  marriage  in  fulfiUment  of  her  contract 
before  marriage  is  not  an  ahenation  within  the  intent  of  this 
statute.'^ 

An  adopted  child  of  the  husband  is  not  a  child  of  the  wife  by 
a  previous  marriage  within  the  meaning  of  this  statute.  So  that 
where  only  adopted  children  of  the  husband  are  left  surviving 
him,  the  remarriage  of  his  widow  is  no  bar  to  her  alienation  of 
the  interest  she  takes  in  real  estate  descended  to  her  by  virtue 
of  her  previous  marriage  with  such  husband." 

As  restrictions  upon  the  right  of  the  owner  to  alienate  land 
are  not  favored  in  law,  and  as  children  have  no  vested  rights 
in  lands  which  are  owned  by  the  parents  in  fee  simple,  there- 
fore the  widow,  while  unmarried,  may  convey  lands  held  by 
her  as  widow,  and  after  her  remarriage  have  such  lands  recon- 
veyed  to  her  and  hold  the  same  freed  from  the  restrictions  against 
the  alienation  thereof  imposed  by  this  statute. ^^ 

§  737.  When  she  may  alienate. — By  the  last  proviso  of  this 
statute,  where  there  is  no  child  or  children  or  their  descend- 
ants, as  the  fruit  of  the  marriage  in  virtue  of  which  real  estate 
has  come  to  a  widow,  the  second  or  subsequent  marriage  of  such 
widow  is  no  bar  to  her  alienation  of  such  real  estate.^'' 

During  such  second  or  subsequent  marriage  she  may,  the  chil- 
dren of  the  former  marriage  being  of  age,  joining  with  her  in 
the  conveyance,  sell  and  pass  a  good  title  to  her  interest  in  the 
real  estate  of  her  former  husband.*" 

The  consent  of  the  children  of  such  former  marriage,  which 

marriage   have   the   lands   reconveyed  ^°  Deweese  v.  Reagan,  40  Ind.  513; 

to  her  and  hold  the  same  free  from  Goodrich  v.  I\Iyers,  25  Ind.  10. 

any      restriction      against      alienation  ^'  Barnes  v.   Allen,  25   Ind.  222. 

thereof.     Nesbitt  v.   Trindle,  64   Ind.  ""  Cook  v.  Claybaugh,   130  Ind.   133, 

183.      If    such    widow    remarries    and  29  N.  E.  483;  Nesbitt  v.  Trindle,  64 

has  children  by  the  second  marriage,  Ind.  183. 

and   dies   unmarried,   leaving  children  ^  McKinney  v.  Smith,  106  Ind.  404, 

by  both  marriages,  the  lands  acquired  7   N.   E.   3. 

by  the  first  marriage  descends  to  all  "  Fugate  v.  Payne,   130  Ind.  281,  29 

her    children.      Teter    v.    Clayton,    71  N.   E.  922. 

Ind.  237. 
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is  not  expressed  in  the  manner  pointed  out  in  the  first  proviso 
of  the  statute,  does  not  estop  such  children  from  claiming  the 
lands  after  the  death  of  the  widow. "'^ 

The  death  of,  or  divorce  from,  the  second  or  other  husband, 
removes  the  disability  imposed  by  this  statute  and  places  the 
woman  in  the  same  position  as  if  she  had  not  married  again.**- 

Where  the  widow  during  her  second  marriage,  joins  with  her 
children  by  the  former  marriage,  in  conveying  all  the  real  esr 
tate  descended  to  them  from  the  widow's  former  husband,  a 
decree  quieting  title  in  the  grantee  in  such  deed,  in  a  proceed- 
ing where  the  widow  and  children  were  made  parties,  will  estop 
such  children  from  disputing  after  the  death  of  the  widow  the 
validity  of  the  alienation  so  made  by  the  mother.  If  the  matter 
had  been  brought  to  the  attention  of  the  court  the  decree  should 
have  been  so  framed  as  to  protect  and  save  to  such  children  their 
expectant  interest.*^ 

The  interests  of  such  children  will  not  become  consummated 
until  the  happening  of  the  event  provided  for  in  the  statute,  and 
in  case  of  the  death  of  the  mother  during  such  second  marriage 
the  lands  received  by  virtue  of  her  former  marriage  will  descend 
to  the  children  of  such  former  marriage  without  regard  to  any 

"  Avery  v.  Akins,  74  Ind.  283.  A  the  latter  to  procure  a  loan  and  mort- 
widow  who  marries  a  second  time  gage  the  land  to  secure  its  paymerit, 
may,  during  such  marriage,  convey  turn  the  money  over  to  her  husband, 
real  estate,  which  she  holds  by  virtue  who  was  to  assume  the  debt,  he  and 
of  her  former  marriage,  to  one  of  her  she  remarry,  and  the  brother  then 
children  by  her  first  marriage,  if  the  reconvey  the  land  to  her.  All  this  was 
other  children  by  such  marriage  join  done.  Then  she  borrowed  money  of 
in  the  deed  of  conveyance.  Fugate  v.  the  appellee,  who  knew  of  the  trans- 
Payne,  130  Ind.  281,  29  N.  E.  922.  actions  narrated,   and,  with  her  hus- 

*^  Piper  V.  May,  51  Ind.  283.  A  band,  gave  to  the  appellee  the  mort- 
widow,  by  virtue  of  her  marital  gage  in  controversy.  Held,  that  she 
rights,  received  a  certain  tract  of  land  took  the  land  by  purchase  when  it 
from  her  husband,  and  married.  In  was  reconveyed  to  her,  and  that  the 
order  to  procure  money  to  pay  off  her  mortgage  Avas  valid.  Cook  v.  Clay- 
second  husband's  debts,  she  entered  baugh,  130  Ind.  133,  29  N.  E.  483. 
into  an  agreement  with  him  and  his  "Bryan  v.  Uland,  101  Ind.  477; 
brother  to  the  efifect  that  she  would  Hawkins  v.  Taylor,  128  Ind.  431,  27 
obtain  a  divorce  from  her  husband,  N.  E.  1117. 
then  convey  the  land  to  his  brother. 
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disposition  she  may  have  attempted  to  make  of  it  during  such 
second  or  subsequent  marriage." 

The  widow,  after  remarrying,  and  a  part  only  of  the  children 
of  the  former  marriage  cannot  convey  any  part  of  her  interest 
in  the  real  estate  of  her  former  husband,  and  their  warranty  deed 
for  such  interest  creates  no  estoppel  against  those  joining 
therein.*^ 

§  738.  Not  liable  for  her  debts. — As  a  result  of  this  rule 
where  a  widow  remarries,  holding  real  estate  by  virtue  of  her 
previous  marriage,  and  there  are  children  alive  by  such  first  mar- 
riage, such  real  estate  cannot  after  her  death  be  sold  to  make 
assets  for  the  payment  of  debts  contracted  by  her  during  her 
second  marriage.'**' 

The  interest  the  woman  takes  in  lands  of  her  former  hus- 
band she  will  hold  free  from  all  claims  of  her  creditors,  both 
for  debts  contracted  before  and  after  her  second  or  subsequent 
marriage,  and  pass  the  fee  from  her  to  her  children  by  such 
former  marriage  free  from  all  liability  for  her  debts,  in  case 
she  should  die  during  such  other  marriage.*' 

"  Irey   v.    Mater,    134    Ind.   238,    33  she   could   so   encumber  the   property 

N.  E.  1018;  Rozell  v.  Cranfill,  43  Ind.  by  contracting  debts  during  the  exist- 

App.  298,  85  N.  E.  792,  86  N.  E.  864.  ence  of  the  second  marriage  as  to  re- 

"  Pence   v.   Long,   38   Ind.   App.   63,  quire  its  sale  upon  her  death  for  their 

77  N.  E.  961.  payment,  one  of  the  purposes  of  the 

*^  Davis   V.   Kelly,    132   Ind.  309,   31  statute  would  be  defeated,  for  it  could 

N.  E.  942.  "ot  be  said  that  the  property  was  pre- 

"  The  reasoning  in  Smith  v.  Beard,  served  for  the  children  by  the  former 
73  Ind.  159,  and  in  Davis  v.  Kelly,  husband  if  it  could  be  sold  to  pay 
132  Ind.  309,  31  N.  E.  942,  carried  such  debts.  So  far  as  the  result  af- 
to  its  logical  conclusion  overrules  fects  the  children  of  the  former  hus- 
Philpot  V.  Webb,  20  Ind.  509.  In  the  band,  there  would  be  no  difiference  be- 
first  case  it  was  held  that  the  land  tween  permitting  the  mother  to  alien- 
which  a  widow  takes  from  her  first  ate  the  land  during  the  existence  of 
husband,  where  she  has  children  the  second  marriage  and  selling  it, 
alive  by  him,  cannot  be  sold  on  exe-  after  her  death,  for  the  payment  of 
cution  during  the  existence  of  a  sec-  debts  contracted  during  such  mar- 
ond  or  subsequent  marriage,  even  for  riage.  The  children  would  lose  the 
the  payment  of  a  debt  of  hers  con-  land  in  either  event.  In  our  opinion 
tracted  during  her  widowhood.  And  the  land  in  controversy  is  not  subject 
in  Davis  v.  Kelly,  the  court  says :  "If  to  be  sold  to  make  assets  for  the  pay- 
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The  real  estate  which  has  descended  to  a  woman  by  force  of 
this  statute  cannot,  after  she  has  married  again,  be  levied  upon 
and  sold  on  execution  against  her  during  her  subsequent  cover- 
ture. As  is  said  in  one  case :  "The  spirit  and  purpose  of  the 
statute  not  only  prevent  an  alienation  of  such  land  by  the  woman, 
with  or  without  the  consent  of  the  husband,  during  such  sec- 
ond or  subsequent  marriage,  but  also  prevent  the  sale  of  the 
same  on  execution  against  her  during  the  same  period."  *^  The 
object  of  the  law  is  to  place  real  estate  held  in  this  way  beyond 
the  reach  of  improvident  husbands  or  exacting  creditors,  and 
thereby  prevent  it  from  being  directly  or  indirectly  squandered, 
and  to  retain  it  in  the  possession  of  the  married  woman  for  her 
support  and  that  of  the  children  by  the  former  marriage  so  long 
as  the  subsequent  marital  relations  exist,  in  order  that  it  may 
be  handed  down  unencumbered  to  those  intended  by  the  law  to 
receive  it.*^ 

As  against  the  children  she  has  by  her  former  husband,  the 
widow  who  marries  a  second  or  subsequent  time,  takes  an  es- 
tate determinable  at  her  death.  And  where  her  interest  in  such 
former  husband's  lands  has  been  sold  on  execution  against  her 
during  her  second  marriage,  her  children  by  the  former  husband 
will  be  entitled  to  recover  such  interest  from  the  purchaser. ^° 

§  739.  Husband  takes  no  interest. — If  the  widow  should 
die  during  the  second  marriage  her  husband  will  take  no  interest 

ment    of    debts    contracted    by    Mrs.  from  conveying  cannot  be  sold  on  an 

Shaffer  during  her  second  marriage."  execution   against   her,    and    she   may 

And  cites  as  bearing  on  the  question,  enjoin  such  sale.    Schlemmer  v.  Ross- 

Flenner    v.    Travellers'    Ins.    Co.,    89  ler,  59  Ind.  326;   Miller  v.  Noble,  86 

Ind.    164;    Bryan  v.   Uland,    101    Ind.  Ind.  527. 

477;  Wright  v.  Wright,  97  Ind.  444;         '"Miller  v.  Noble,  86  Ind.  527;  Er- 

Erwin  v.  Garner,  108  Ind.  488.  win  v.  Garner,  108  Ind.  488,  9  N.  E. 

**  Schlemmer    v.    Rossler,    59    Ind.  417.      On   the    death    of   such    widow 

"hid;    Smith    v.    Beard,    IZ    Ind.    159;  leaving  children  by  her  first  marriage. 

Miller  v.  Noble,  86  Ind.  527.  the    lands    acquired   by    her    by    such 

*'  Davis  V.    Kelly,   132  Ind.  309,   31  marriage  cannot  be   sold  to  pay  her 

N.  E.  942;  Haskett  v.  Hazel,  83  Ind.  debts.     Davis  v.  Kelly,   132  Ind.  309, 

534;  Wright  v.  Wright,  97  Ind.  444.  31  N.  E.  942. 
Lands    that    a    widow    is    prohibited 
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in  the  lands  received  by  her  from  her  former  husband  as  against 
her  children  by  such  fonner  marriage.  Neither  will  a  child  of 
such  second  marriage  be  entitled  to  an  interest  in  such  land  where 
the  mother  dies  during  such  subsequent  marriage."  It  is  not 
the  intention  of  this  statute  that  the  second  husband  shall  inherit 
any  of  the  property  of  the  first  through  the  wife.  But  if  such 
woman  should  survive  such  subsequent  marriage  and  then  die 
sole,  the  land  she  inherits  from  her  first  husband  will  descend 
to  her  heirs  generally,  including  the  children  by  such  second  or 
subsequent  marriage." 

§  740.  Right  of  quarantine. — A  surviving  w-ife  and  minor 
children  shall,  in  all  cases,  be  allowed  to  remain  in  the  ordinary 
dwelling-house  of  the  family,  and  to  occupy  the  same  and  the 
messuage  thereunto  appertaining,  and  the  fields  adjacent,  if  any, 
not  exceeding  forty  acres,  free  of  rent  for  one  year  from  the 
death  of  her  husband. ^'^ 

The  evident  object  and  purpose  of  this  statute  is  said  by  the 
court  to  be:  "to  secure  to  the  widow  of  a  deceased  husband, 
and  such  of  the  minor  children  as  should  constitute  members 
of  the  family,  a  temporary  home  and  means  of  support,  by 
allowing  them,  as  a  family,  to  remain  in  and  occupy  the  dwelling- 
house  and  messuage,  and  adjacent  fields,  not,  however,  exceeding 
forty  acres,  free  of  rent,  for  the  period  of  a  year  next  succeed- 
ing the  death  of  the  husband.  The  wudow  is  the  recipient  of 
the  bounty  as  the  remaining  head  of  the  family,  but  it  is  to  be 
used  for  the  common  benefit  of  all  constituting  such  family ; 
that  is,  for  herself  and  the  minor  children,  so  long  as  they  con- 
tinue to  live  with  her."  ^^ 

In  that  case  the  guardian  of  the  minor  children  had  removed 
them  from  the  dwelling-house  before  the  end  of  the  year,  and 

^^Teter    v.    Clayton,    71    Ind.    237;  residence    purposes.      Williamson    v. 

Mathers  v.  Scott,  Zl  Ind.  303.  Ash,  7  Ind.  495.    A  widow  who  was  a 

"'Teter    v.    Clayton,    71    Ind.    237;  second  wife  has  the  same  rights  un- 

Heavenridge  v.  Nelson,  56  Ind.  90.  der  this  section  as  a  widow  who  was 

"Burns'   R.    S.    1908,   §   3030.     The  a   first   wife.     Hoover  v.    Agnew,  91 

rights  given  by  this  section  are  con-  Ind.  370. 

fined  to  buildings  or  rooms  used  for  "Weaver  v.   Low,   29  Ind.   57. 


I^l6  INDIANA    PROBATE    LAW.  §    74© 

it  was  held  that  he  could  not  recover  from  the  widow  any  part 
of  the  rental  value  of  the  premises  for  such  year.  The  rights 
given  by  this  statute  extend  only  to  the  buildings  or  rooms  used 
for  residence  purposes,  and  do  not  include  a  store-room  adjoin- 
ing thereto.^^ 

Such  widow  and  minor  children  are  permitted  not  only  to 
occupy  the  messuage  and  adjoining  fields  to  the  extent  of  forty 
acres,  but  also  to  receive,  use  and  enjoy  the  fruits  and  products 
of  the  same  which  will  naturally  ripen  and  mature  thereon  dur- 
ing the  year  which  they  have  the  right  to  occupy  the  same.  To 
hold  otherwise  would  be  as  the  court  says,  but  "a  barren  ideality" 
and  wholly  frustrate  the  benefits  and  purpose  contemplated  in 
the  enactment  of  the  statute."*^ 

In  another  case  it  was  said  that  "ordinarily,  the  administra- 
tor is  entitled  to  the  crops  growing  at  the  death  of  the  husband 
and  owner  of  the  land;  but  this  right  is  subordinate  to  the 
rights  of  the  surviving  wife  and  minor  children,  in  a  case  like 
this,  whether  the  husband's  estate  be  solvent  or  insolvent.  The 
intent  of  the  legislation  is  to  make  provision  for  the  wants  of  the 
widow  and  children,  treating  their  immediate  necessities  as  para- 
mount to  the  claims  of  creditors.  This  bounty  is  assured,  in  the 
language  of  the  statute,  'in  all  cases.'  It  is  in  accord  with  the 
spirit  of  the  legislation  of  this  and  other  states,  making  provi- 
sion for  the  surviving  wife  and  children.  It  is  greatly  to  the 
credit  of  the  law  that  for  centuries  it  has  secured  some  such 
protection  to  the  widow  and  children."  ^' 

''Williamson    v.    Ash,    7    Ind.    495.  Murphy,  71  Ind.  576;  Hoover  v.  Ag- 

The   widow    and   minor   children   are  new,  91  Ind.  370. 

entitled  to  the  fruits,  products  and  "  Hoover  v.  Agnew,  91  Ind.  370.  As 
crops  that  naturally  ripen  and  mature  far  back  as  the  reign  of  Henry  II,  the 
on  the  lands  given  to  them  by  this  husband  could  not  will  away  from  the 
section,  during  the  year  that  they  are  widow  and  children  more  than  one- 
entitled  to  possession  of  such  lands,  third  of  his  personal  property.  The 
Swain  v.  Bartlow,  62  Ind.  546;  Jones  Magna  Charta  of  Henry  III,  which 
v.  Jones,  81  Ind.  292;  Hoover  v.  Ag-  established  and  defined  the  rule  of 
new,  91  Ind.  370.  dower,  made  a  special  provision  that 

^  Jones  V.  Jones,  81  Ind.  292 ;  Swain  the  widow  might  tarry  forty  days  aft- 

V.    Bartlow,   62   Ind.    546;    Tucker   v.  er    her   husband's   death    in   her   hus- 
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As  the  law  applies  in  all  cases  no  distinction  can  be  made  be- 
tween a  first  and  any  subsequent  widow. ^^ 

She  is  entitled  to  occupy  the  dwelling-house  and  the  surround- 
ing land  for  one  year  after  the  death  of  the  husband.'" 

The  right  of  quarantine  under  this  statute  does  not  depend 
upon  the  existence  of  minor  children,  and  belongs  to  a  childless 
second  wife,  equally  with  one  who  has  minor  children.''" 

§  741.    Widow's  rights  in  her  husband's  personal  property. 

— If  a  man  die  intestate  leaving  a  widow  and  children  not  ex- 
ceeding two,  the  personal  property  of  such  intestate  shall  be 
equally  divided  between  the  widow  and  children,  the  widow 
taking  an  equal  share  with  one  child;  but  if  the  number  of  chil- 
dren exceed  two,  the  widow's  share  shall  not  be  reduced  below 
one-third  of  the  whole. ®^ 

With  one  child  the  widow  takes  half  the  personal  property 
of  her  deceased  husband  which  remains  for  distribution  after 
payment  of  all  his  debts  and  liabilities — the  child  takes  the  other 
half;  but  where  the  children  are  two  or  more  the  widow  takes 
but  one-third.  In  no  case  can  her  share  be  reduced  below  this 
amount;  and  under  like  circumstances  as  those  which  permit 
her  to  take  all  of  her  husband's  real  estate,  will  she  be  entitled 
to  all  his  personal  property. 

A  second  or  other  subsequent  childless  wife  will  take  the  same 
interest  in  the  personal  estate  of  her  deceased  husband  as  does 
a  widow  of  any  other  marriage.®^ 

The  above  statute  applies  only  in  cases  of  intestacy.  A  man 
cannot  by  will  deprive  his  wife  of  her  statutory  rights  in  his 
estate,  either  real  or  personal.     As  to  his  personal  property  this 

band's    house.      This    latter    privilege  minor    children    removes    them    from 

has  since  been  known  as  the  widow's  the  dwelling-house  before  the  expira- 

quarantine,   and  has  been   recognized  tion   of  the  year,   he  cannot   recover 

and  extended  in  many  of  the  states,  from  the  widow  any  part  of  the  rental 

Schouler  Exrs.  &  Admrs.,  §§  448,  449,  value  of  the  premises  for  such  year. 

457.  Weaver  v.  Low,  29  Ind.  57. 

"  Hoover  v.  Agnew,  91  Ind.  370.  ^  Hoover  v.  Agnew,  91  Ind.  370. 

"Bower  v.  Bowen,   139  Ind.  31,  38  «^  Burns'  R.  S.  1908,  §  3018. 

N.    E.   326.     If   the   guardian    of    the  '=  Sigler  v.  Hooker,  30  Ind.  386. 

22— Pro.  Law. 
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was  not  formerly  the  rule,  and  he  could,  by  will,  cut  her  off 
from  any  part  in  such  property.  Now,  however,  her  rights  to 
a  portion  of  his  personal  estate  are  as  absolute  as  are  those  she 
has  in  his  real  estate,  and  she  cannot  be  deprived  of  her  inter- 
est in  her  husband's  personal  property  without  her  own  con- 
sent. The  statute  now  reads  as  follows:  "If  a  man  die  testate 
leaving  a  widow,  one-third  of  his  personal  estate  shall  descend 
to  said  widow,  subject,  however,  to  its  proportion  of  the  debts 
of  said  decedent:  Provided,  however,  That  nothing  in  this  act 
shall  be  construed  to  reduce  the  interest  which  the  law  now  gives 
a  widow  in  the  estate  of  a  deceased  husband :  And  provided, 
further.  That  such  widow  may  elect  to  take  under  the  will  of 
said  decedent  instead  of  this  or  any  other  law  of  descent  of 
this  state,  which  election  shall  be  made  within  ninety  days  after 
said  will  has  been  admitted  to  probate  in  this  state,  and  in  the 
same  manner  as  widows  are  now  required  by  law  to  elect."  "". 

Prior  to  the  adoption  of  this  statute  the  widow  had  no  abso- 
lute interest  in  the  personal  property  of  her  deceased  husband 
other  than  the  five  hundred  dollars  given  her  by  section  2786, 
Burns'  R.  S.  1908.  With  the  exception  of  this  sum  he  might 
dispose  of  his  surplus  personal  property  after  the  payment  of 
debts  by  will.""' 

Where  a  man  dies  testate  without  issue,  leaving  neither  father 
nor  mother,  his  widow,  by  renouncing  the  will,  is  not  entitled  to 
claim  all  his  personal  property  as  she  might  have  done  had  he 
died  intestate."^ 

§  742.  The  wife's  right  in  her  own  property. — The  personal 
property  of  the  wife  held  by  her  at  the  time  of  her  marriage,  or 
acquired  during  coverture  by  descent,  devise,  gift  or  in  any  other 
manner,  shall  remain  her  own  property  to  the  same  extent  and 
under  the  same  rules  as  her  real  estate  so  remains,  and  on  the 
death  of  the  husband  before  the  W'ife  such  personal  property  shall 

«=  Burns'  R.  S.  1908,  §  3025.  «' Murphy  v.  Brown,  159  Ind.  106,  62 

'*  Carroll  v.  Swift,  10  Ind.  App.  170,     N.  E.  275 ;  Burns'  R.  S.  1908,  §  3028. 

37  N.  E.  1061 ;  Shaffer  v.  Richardson, 

27   Ind.    122. 
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go  to  the  wife,  and  on  the  death  of  the  wife  before  the  husband 
shall  be  distributed  in  the  same  manner  as  her  real  estate  de- 
scends and  is  apportioned  under  the  same  circumstances :  Pro- 
vided, If  the  wife  shall  have  left  a  will  her  surviving  husband 
shall  take  under  the  will  of  his  late  wife  unless  he  shall  make 
his  election  whether  he  will  take  the  lands  so  devised  or  the  pro- 
visions so  made,  or  whether  he  will  retain  the  right  to  one-third 
of  the  land  of  his  late  wife,  but  he  shall  not  be  entitled  to  lx)th 
unless  it  plainly  appear  by  the  will  to  have  been  the  intention  of 
the  testatrix  that  he  should  have  such  lands  or  i:)ecuniary  or  other 
provision  thus  devised  or  bequeathed  in  addition  to  his  rights 
in  the  lands  of  his  wife.  Such  election  shall  be  in  writing,  signed 
by  such  husband  and  acknowledged  before  some  officer  author- 
ized to  take  the  acknowledgment  of  deeds,  and  shall  be  made 
within  ninety  days  after  said  will  has  been  admitted  to  probate 
in  this  state  and  be  filed  and  recorded  in  the  office  of  the  clerk 
of  the  circuit  court  in  which  such  will  is  probated  and  recorded 
by  such  clerk  in  the  record  of  wills,  reference  being  made  from 
such  record  to  the  1x)ok  and  page  in  which  the  will  is  recorded 
and  from  the  record  of  the  will  to  the  book  and  page  in  which 
such  election  is  recorded.'""' 

This  statute  enlarges  the  rights  of  a  married  woman  and  ab- 
rogates the  rule  of  the  common  law,  which  gave  the  personal 
property  of  the  wife  to  the  husband  at  the  time  of  the*  marriage 
as  absolutely  as  if  he  had  purchased  it  from  a  third  person. 
The  constitutionality  of  this  statute  was  early  decided." 

The  wife  is  now  as  fully  entitled  to  the  use,  possession  and 
control  of  her  personal  property  and  to  all  the  increase  and  profit 
arising  therefrom  as  if  she  were  unmarried,  and  these  rights 
exist  not  only  against  the  world  at  large,  but  also  against  her 
husband.^'* 

•^'Burns'  R.  S.  1908.  §  3026.  The  "  Wilkins  v.  Miller,  9  Ind.  100; 
proviso  in  this  statute  is  repealed  by  Reese  v.  Cochran,  10  Ind.  195. 
Act  1907,  p.  IZ,  in  force  April  10,  ^  Scott  v.  Scott,  13  Ind.  225.  The 
1907,  except  in  cases  where  the  de-  personal  property  of  the  wife  held  at 
cedent  died  prior  to  the  taking  effect  her  marriage,  and  that  acquired  dur- 
of  the  act.  See  Burns'  R.  S.  1908,  ing  coverture  by  descent,  devise,  or 
§   3049.  gift,    remains    her    separate    property. 
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And  such  personal  property  of  the  wife  as  is  included  in  the 
terms  of  this  statute,  together  with  the  proceeds  and  profits 
thereof,  are  not  subject  to  the  debts  of  the  husband."'' 

Personal  property  acquired  by  a  married  woman  with  profits 
arising  from  her  separate  real  estate,  or  from  the  proceeds  of  a 
sale  of  the  same,  does  not  become  the  property  of  the  husband 
simply  by  being  left  in  his  possession.'" 

Personal  property  acquired  by  a  wife  during  coverture  in 
any  of  the  methods  pointed  out  by  statute,  will  upon  her  death 
descend  to  her  heirs  at  law,  as  does  her  real  estate.  And  where 
'a  man  has  had  his  life  insured  and  the  policy  made  payable  to 
his  wife,  and  has  paid  the  premiums  thereon,  such  policy  will 
at  his  death  pass  to  his  wife,  and  in  case  of  her  death  will  de- 
scend to  her  heirs  as  do  her  other  personal  property  and  choses 
in  action.  The  administrator  of  the  husband  takes  no  title  to 
such  policy  or  its  proceeds.'^  In  one  case  it  is  said :  "Policies 
of  insurance  payable  to  designated  beneficiaries  are  not  the  prop- 
erty of  the  decedent  within  the  meaning  of  the  statutes  of  dis- 
tribution. The  beneficiaries  have  the  exclusive  right  to  the 
money  realized ;  the  executor  or  administrator  is  not  entitled  to 
it,  and  it  cannot,  therefore,  be  regarded  as  property  of  a  de- 

Wilkins  v.  Miller,  9  Ind.  100;  Scott  terson,  63  Ind.  243.  If  personal  prop- 
V.  Scott,  13  Ind.  225 ;  Bellows  v.  erty  of  a  married  woman  in  another 
Rosenthal,  '31  Ind.  116.  Under  the  state  is  brought  into  this  state  it  will 
statute  of  1853,  a  married  woman  remain  her  separate  property.  Schur- 
could  only  transfer  her  personal  man  v.  JNIarley,  29  Ind.  458.  Personal 
property  with  the  consent  of  her  hus-  property  purchased  by  a  married 
band.  Collier  v.  Connelly,  15  Ind.  woman  with  proceeds  of  her  real  es- 
141;  Moreau  v.  Branson,  37-Ind.  195;  tate  belongs  to  her  exclusively.  Ire- 
Baker  V.  Armstrong,  57  Ind.  189;  land  v.  Webber,  27  Ind.  256. 
Paulman  v.  Claycomb,  75  Ind.  64.  '"  Parrett  v.  Palmer,  8  Ind.  App. 
Property  acquired  by  the  earnings  of  356,  35  N.  E.  713,  52  Am.  St.  479; 
the  wife  belonged  to  the  husband  un-  Ireland  v.  Webber,  27  Ind.  256; 
der  the  statute  of  1853.  Yopst  v.  Johnson  v.  Runyon,  21  Ind.  115. 
Yopst,  51  Ind.  61.  '^  Harley  v.  Heist,  86  Ind.  196,  44 
"'Bellows  V.  Rosenthal,  31  Ind.  116;  Am.  Rep.  285;  Wilburn  v.  Wilburn, 
Johnson  v.  Runyon,  21  Ind.  115.  The  83  Ind.  55;  Pence  v.  Makepeace,  65 
personal  property  of  a  married  woman  Ind.  345;  Hutson  v.  Merrifield,  51 
in  another  state  will  be  presumed  to  Ind.  24,  19  Am.  Rep.  122. 
belong  to  the  husband.     Smith  v.  Pe- 
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cedent  subject  to  distribution  under  the  statute.  In  truth,  the 
poHcy  is  not  the  property  of  the  insured  in  any  sense,  but  is  the 
property  of  the  beneficiary  from  the  day  of  its  issue."''- 

If  a  husband  should  use  money  of  his  wife  in  the  purchase 
of  real  estate  he  will  be  entitled  to  claim  only  the  one-third  of 
such  real  estate  at  her  death." 

§  743.  The  common-law  presumption. — In  the  absence  of 
any  showing  to  the  contrary  it  will  be  presumed  that  the  com- 
mon law  prevails  in  other  states ;  and  the  personal  property  of  a 
married  woman  in  another  state  will  be  held  to  be  the  property 
of  the  husband.'*  But  as  at  common  law  the  personal  property, 
money,  choses  in  action  held  by  the  wife  at  the  time  of  marriage, 
or  acquired  by  her  during  coverture,  must  have  been  reduced  to 
the  possession  of  the  husband  before  the  title  to  such  property 
vested  in  him,  it  has  been  held  that  money  of  the  wife  in  another 
state  which  had  not  been  reduced  to  the  husband's  possession, 
but  invested  in  personal  property,  and  brought  into  this  state, 
did  not  vest  in  the  husband  but  was  protected  by  this  statute  and 
remained  the  separate  property  of  the  wife.''" 

The  common-law  presumption  that  money  or  other  personal 
property  of  the  wife  reduced  to  possession  by  the  husband  dur- 
ing the  marriage  becomes  his  property,  is  not  conclusive,  and 
equity  will  hold  him  and  his  heirs  trustees  for  the  wife,  if  he 
has  taken  possession  of  her  personal  property  in  any  other  way 
than  by  gift  from  her  either  express  or  implied. ''" 

If  the  wife,  with  knowledge  of  the  facts,  permits  her  husband 
to  take  possession  of  her  personal  property  as  his  own,  and  use 
it  and  treat  it  as  such,  the  law  will  presume  a  gift  by  her  to  her 
husband,  and  she  cannot  recover  such  property  from  him  or  from 
his  estate.  He  is  not  her  trustee,  but  the  absolute  owner  of  the 
property  so  appropriated  by  him  with  the  wife's  consent.'" 

"Wilburn  v.   Wilburn,   83   Ind.   55.  (Ind.)  284,  44  Am.  Dec.  766;  Totten 

^'  Case  V.  Collins,  2>1  Ind.  App.  491,  v.    McManus,    5    Ind.    407 ;    Resor    v. 

76  N.   K   781.  Resor,   9  Ind.  347. 

"Smith  V.  Peterson,  63  Ind.  243.  "  Hetrick   v.    Hetrick,    13    Ind.   44; 

"  Schurman  v.  Marley,  29  Ind.  458.  Johnson  v.  Rockwell,  12  Ind.  76 ;  Mc- 

^°  Barnett     v.     Goings,     8     Blackf.  Carty  v.   Mewhinney,  8  Ind.  513.     In 
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As  this  statute  provides  that  the  personal  property  of  the  wife 
therein  mentioned  "shall  remain  her  own  property  to  the  same 
extent  and  under  the  same  rules  as  her  real  estate  so  remains," 
and  as  her  real  estate  cannot  be  transferred  without  tlie  consent 
of  her  husband,  the  same  rule  was  applied  to  the  transfer  of  her 
personal  property.''*^ 

Her  ownership  of  both  her  real  and  personal  property  is  ab- 
solute, but  under  the  former  rule  there  was  a  limitation  upon 
her  power  to  dispose  of  either  of  them,  and  this  limitation  was 
the  consent  of  her  husband.  If  she  had  his  consent  her  power 
to  convey,  or  encumber  either,  was  as  absolute  as  though  she 
was  unmarried.'" 

§  744.  Her  rights  enlarged. — The  above  rule  prevailed  in 
this  state  until  the  act  of  March  25,  1879,  further  enlarging  the 
rights  and  privileges  of  married  women,  since  which  time  such 


Hetrick  v.  Hetrick,  the  court  says : 
"By  the  common  law,  the  husband 
could  appropriate  the  personal  prop- 
erty of  the  wife,  where  it  could  be 
done  without  going  into  chancery, 
without  her  consent ;  by  the  statute, 
he  can  only  do  it  with  her  consent ; 
and  with  her  consent  he  can  do  it. 
The  wife  can  bestow  by  an  executed 
gift,  any  property  she  may  possess, 
upon  her  husband,  if  she  pleases,  as 
may  the  husband  upon  the  wife.  And 
the  provision  of  the  statute  we  are 
now  considering  has  not  increased 
the  liability  of  the  husband  to  the 
creditors  of  the  wife.  If  the  husband 
receives  the  separate  property  of  the 
wife  by  her  free  gift  or  consent,  and 
without  any  condition,  he  does  not 
*  *  *  hold  it  as  a  trustee  for  her." 
'*  Collier  v.  Connelly,  15  Ind.  141; 
Reese  v.  Cochran,  10  Ind.  195 ;  Scott 
v.  Scott,  13  Ind.  225 ;  Moreau  v.  Bran- 
son, Zl  Ind.  195 ;  Baker  v.  Arm- 
strong, 57  Ind.  189.  The  rents  and 
profits  of  the  lands  of  a  married  wom- 


an belong  to  her  absolutely.  Mont- 
gomery v.  Hickman,  62  Ind.  598; 
Stout  v.  Perr.v,  70  Ind.  501.  A  hus- 
band by  cultivating  the  lands  of  his 
wife  without  any  agreement,  does  not 
become  the  owner  of  any  portion  of 
the  crops.  Scott  v.  Hudson,  86  Ind. 
286. 

'■'  Paulman  v.  Claycomb,  75  Ind.  64. 
With  the  assent  of  the  husband  a  wife 
may  make  a  parol  lease  of  her  lands 
for  three  years.  Pearcy  v.  Henley, 
82  Ind.  129.  The  separate  deeds  of  a 
married  woman  are  void.  Shumaker 
V.  Johnson,  35  Ind.  i?) ;  Mattox  v. 
Hightshue,  39  Ind.  95 ;  Kinnaman  v. 
Pyle,  44  Ind.  275;  Luntz  v.  Greve, 
102  Ind.  173,  26  N.  E.  128.  The  sep- 
arate deeds  of  a  husband  and  wife 
will  not  convey  her  real  estate.  Bax- 
ter V.  Bodkin,  25  Ind.  172.  Deeds 
of  married  women  in  which  the  hus- 
band joins  are  valid  without  being 
acknowledged.  Hubble  v.  Wright,  23 
Ind.  322;  Mays  v.  Hedges,  79  Ind. 
288. 
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married  woman's  power  to  sell  and  convey  her  separate  per- 
sonal property  is  not  in  any  wise  dependent  upon  the  consent 
of  her  husband.     The  statute  now  reads  as  follows :     "A  mar- 
ried woman  may  take,  acquire  and  hold  property,  real  or  per- 
sonal, by  conveyance,   gift,   devise  or  descent,   or  by  purchase 
with  her  separate  means  or  money ;  and  the  same,  together  with 
all  the  rents,   issues,   income  and  profits  thereof,   shall  be  and 
remain  her  own  separate  property,  and  under  her  own  control, 
the  same  as  if  she  were  unmarried.     And  she  may,  in  her  own 
name,  as  if  she  were  unmarried,  at  any  time  during  coverture, 
sell,  barter,   exchange   and  convey  her  personal  property;  and 
she  may  also,  in  like  manner,  make  any  contracts  with  reference 
to  the  same ;  but  she  shall  not  enter  into  any  executory  contract 
to  sell  or  convey  or  mortgage  her  real  estate,  nor  shall  she  con- 
vey or  mortgage  the  same,  unless  her  husband  join  in  such  con- 
tract, conveyance  or  mortgage:     Provided,  however.  That  she 
shall  be  bound  by  an  estoppel  in  pais,  like  any  other  person."  ''' 
Formerly  property  acquired  by  the  earnings  of  the  wife  dur- 
ing coverture  was  governed  bv  the  common-law  rule  and  be- 
longed  to  the  husband.''     But  by  statute  it  is  now  provided  that 

'"Burns'  R.  S.  1908,  §  7853;  Paul-  band  shall  join.  Johnson  v.  Jouchert, 
man  v.  Claycomb,  75  Ind.  64.  This  124  Ind.  105,  24  N.  E.  580,  8  L.  R.  A. 
section  does  not  prevent  a  judgment  795n.  A  married  woman  cannot  ap- 
rendered  against  a  married  woman  point  her  husband  her  agent  to  make 
from  becoming  a  lien  upon  her  lands,  a  contract  for  the  sale  of  her  lands, 
and  a  sale  thereof  under  execution.  Percifield  v.  Black,  132  Ind.  384,  31 
Burk  V.  Piatt,  88  Ind.  283.  Married  N.  E.  955.  The  provision  in  this  sec- 
women  cannot  make  executory  con-  tion  that  a  married  woman  may  con- 
tracts for  the  sale  or  mortgage  of  tract  concerning  her  property  docs 
their  lands  unless  their  husbands  join  not  limit  her  right  to  contract  gener- 
therein.  McLead  v.  Aetna  Life  Ins.  ally.  Arnold  v.  Engleman,  103  Ind. 
Co.,  107  Ind.  394,  8  N.  E.  230.  If  512,  3  N.  E.  238.  The  provision  of 
a  married  woman  borrows  money  this  section  as  to  estoppel  by  married 
from  her  husband,  her  promise  to  women  does  not  apply  to  transactions 
repay  the  same  may  be  enforced,  that  occurred  before  the  section  took 
Harrell  v.  Harrell,  117  Ind.  94,  19  N.  effect.  Wilhite  v.  Hamrick,  92  Ind. 
E.  621.  This  section  prohibits  mar-  594;  Cook  v.  Walling,  117  Ind.  9,  19 
ried  women  from  conveying  or  en-  N.  E.  532,  10  Am.  St.  17n,  2  L.  R.  A. 
cumbering  their  lands  in  any  manner,  769n. 
except   by    deed,    in    which    the    hus-  "Baxter   v.    Prickett,   Zl   Ind.   490; 
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the  earnings  and  profits  of  any  .married  woman  accruing  from 
her  trade,  business,  services  or  labor,  other  than  labor  for  her 
husband  and  family,  shall  be  her  sole  and  separate  property.''" 

Prior  to  this  statute  a  husband  could  make  a  valid  gift  to 
his  wife  of  her  services,  and  she  could  maintain  an  action  to 
recover  therefor.^^  But  now,  by  this  statute,  the  earnings  and 
profits  accming  to  a  married  woman  from  her  separate  busi- 
ness or  trade,  or  from  her  own  labor,  belong  to  her,  for  her 
own  sole  use  and  benefit,  the  common-law  rights  of  the  hus- 
band in  such  earnings  and  profits  being  abolished.^*  This  stat- 
ute, however,  does  not  attempt  to  exonerate  the  wife  from  the 
performance  of  her  usual  household  duties,  or  from  the  proper 
services  for  the  benefit  of  her  husband  or  family,  but  as  is  said, 
"it  very  properly  makes  the  wife  the  sole  owner  of  her  earnings 
when  she  performs  services  for  persons  other  than  her  husband, 
and  of  profits  made  from  any  trade  or  business  carried  on  by 
her."^^ 

It  will  be  observed  that  the  limitation,  of  the  husband's  consent, 
is  yet  imposed  upon  the  wife's  right  to  sell,  convey  or  mortgage 
her  real  estate.  The  common-law  rule  respecting  a  married 
woman's  power  to  convey  or  encumber  her  separate  real  estate 
yet  prevails  and  disqualifies  her  to  convey  or  encumber  her  real 
estate  except  in  the  manner  prescribed  by  the  statutes,  and  any 
conveyance  in  disregard  of  the  statute  is  an  absolute  nullity.''*' 

Coverture  is  no  bar  to  a  married  woman  carry^ing  on  a  business 
on  her  sole  and  separate  account,  etc.,  and  she  is  liable  for  such 
contracts  and  debts  as  she  may  make  in  such  business,  and  this 
statute  does  not  prevent  a  judgment  rendered  against  her  for  a 

Jenkins  v.  Flinn,  Zl  Ind.  349 ;   Yopst  ^^  Citizens'   St.   R.   Co.   v.   Twiname, 

V.  Yopst,  51  Ind.  61 ;  Knippenberg  v.  121    Ind.  375,  23   N.   E.    159,   7  L.   R. 

Morris,  80  Ind.  540.  A.  352. 

''Burns'  R.  S.  1908,  §  7867.  ^^  McLead  v.   Aetna   Life   Ins.   Co., 

"^  Cooper  V.  Ham,  49  Ind.  393 ;  Far-  107   Ind.  394,  8  N.   E.  230 ;   Johnson 

man  V.  Chamberlain,  74  Ind.  82;  Pow-  v.    Jouchert.    124   Ind.    105,  24   N.    E. 

ers  V.  Fletcher,  84  Ind.  154.  580,  8  L.  R.  A.  795n  ;  Cook  v.  Wall- 

«' Boots  V.  Griffith,  89  Ind.  246;  Wil-  ing,  117  Ind.  9,  19  N.  E.  532,  10  Am. 

son   V.    Wilson,    113    Ind.   415,    15    N.  St.  17n,  2  L.  R.  A.  769n. 

E.  513. 
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debt  so  contracted  becoming  a  lien  on  her  real  estate,  nor  from 
the  enforcement  of  such  lien  by  execution.^' 

It  is  held  that,  not  only  a  lease  for  agricultural  purposes,  l3ut  a 
lease  to  explore  for  gas  and  oil,  upon  her  separate  real  estate,  may 
be  executed  by  a  married  woman  without  her  husband  joining 
therein. ^^ 

But  in  so  far  as  a  lease  for  oil  and  gas  is  unlimited  as  to  time, 
and  apparently  conveys  a  perpetual  right  or  interest  in  the  land  in 
the  nature  of  an  incorporeal  hereditament,  it  has  been  held  that 
such  lease  carries  an  interest  in  the  real  estate  and  is  not  valid 
unless  signed  by  the  husband.^" 

This  statute  also  prevents  the  wife  from  executing  any  valid  ex- 
ecutory contract  for  the  sale  of  her  separate  real  estate  unless 
her  husband  joins  her  in  such  contract.®" 

And  a  mortgage  executed  by  her  alone  upon  her  own  real  es- 
tate being  in  contravention  of  the  statute  is  absolutely  void.'-" 

§745.  Not  liable  for  husband's  debts. —Xo  lands  of  any 
married  woman  shall  be  liable  for  the  debts  of  her  husband ;  but 
such  lands,  and  the  profits  therefrom,  shall  be  her  separate  prop- 
erty, as  fully  as  if  she  were  unmarried :  Provided,  That  such  wife 

'^Burk  V.    Piatt,   88   Ind.   283.     "If  woman  may  contract  a  debt,  that  her 

she    can    contract    such    debts    it    fol-  property,  real  as  well  as  personal,  is 

lows  that  their  collection  may  be  en-  liable  for  its  payment,  the  same  as  if 

forced,   but   if   they   can  be   enforced  she  were  unmarried." 

only  against  her  personal  property,  to  *'  Heal  v.  Niagara  Oil  Co.,  150  Ind. 

the  exemption  of  her  real  estate,  the  483,  50  N.  E.  482;  Pearcy  v.  Henley, 

power  to  contract  debts  in  her  trade  82   Ind.    129;    Nash    v.    Berkmeir,   83 

or  business  would  be  greatly  limited.  Ind.  536;   Shipley  v.  Smith,   162  Ind. 

Credit     in     commercial     matters     is  526,  70  N.  E.  803. 

based  largely  upon  the  ability  of  the  *"  Columbian    Oil    Co.    v.    Blake,    13 

debtor   to    pay   his    debts.      Certainly  Ind.  App.  680,  42  N.   E.  234;   Heller 

the  legislature  did  not  intend  to  con-  v.  Dailey,  28  Ind.  App.  555,  63  N.  E. 

fer  upon  married  women  the  power  490. 

to  contract  debts  for  the  purposes  of  '"^  Bartlett  v.  Williams,  27  Ind.  App. 

their   trade    or   business,    and    at   the  607,   60    N.    E.    715.      Shirk    v.    Staf- 

same    time    greatly    to    impair    their  ford,  31  Ind.  App.  247,  67  N.  E.  542; 

credit  by  making  their  personal  prop-  Knepper  v.   Eggiman,  —  Ind.  — ,  97 

erty  only  subject  to  execution  to  sat-  N.  E.   161. 

isfy   such    debts.     We   think   it   must  "  Starkey  v.   Starkey,   166  Ind.   140, 

be  held  in  all  cases  where  a  married  76  N.  E.  876. 
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shall  have  no  power  to  encumber  or  convey  such  lands,  except  by 
deed  in  which  her  husband  shall  join.""'- 

Under  this  statute,  the  rents  and  profits  arising  from  the  sep- 
arate lands  of  a  married  woman  belong  to  her  absolutely.  And 
in  the  absence  of  any  express  agreement  on  the  part  of  the  hus- 
band to  hold  as  tenant  of  his  wife,  the  mere  fact  that  he  handles 
and  cultivates  her  land  as  his  own,  and  disposes  of  the  proceeds 
as  his  own,  gives  the  husband  no  interest  in  such  proceeds  as  will 
subject  any  portion  of  the  same  to  the  demands  of  his  creditors. 
Such  cultivation  of  her  land  by  the  husband  raises  no  presumption 
that  he  does  so  as  her  tenant,  and  that  he  owns  the  produce  of 
such  cultivation.''"'  The  law  is  well  settled  that  as  between  mem- 
bers of  a  family,  living  together  in  a  common  household,  no 
implied  contract  will  arise  for  services  rendered,  or  benefits  re- 
ceived, in  the  common  support  of  the  household.'*' 

The  statute  now  takes  away  from  the  husband  all  right  to  the 
possession  or  control  of  the  wife's  separate  estate.  He  has  no 
present  right  of  enjoyment,  and  no  interest  in  the  rents  and 
profits  of  his  wife's  real  estate.  He  has  only  a  mere  expectancy, 
the  same  as  the  heir  has  in  his  ancestor's  property."^ 

"■  Burns'  R.  S.  1908,  §  7852.  JNIar-  be  mortgaged  the  same  as  such  lands 
ried  women  cannot  mortgage  lands  may  be  mortgaged.  Chase  v.  Ball, 
that  they  have  no  right  to  convey.  79  Ind.  311.  If  the  husband's  name 
Vinnedge  v.  Shaffer,  35  Ind.  341 ;  is  omitted  from  the  body  of  the  mort- 
Aetna  Life  Ins.  Co.  v.  Buck,  108  Ind.  gage,  the  mortgage  may  be  corrected 
174,  9  N.  E.  153;  McCuUough  v.  Da-  by  having  such  name  inserted.  Col- 
vis,  108  Ind.  292,  9  N.  E.  276.  Under  lins.  v.  Cornwell,  131  Ind.  20,  30  N. 
the  act  of  1879,  married  women  could  E.  796.  A  husband  has  no  present 
not  mortgage  their  property  acquired  right  of  enjoyment,  and  no  interest 
by  descent,  devise  or  gift,  to  secure  in  the  rents  and  profits  of  the  lands 
the  debt  of  another,  but  could  so  of  his  wife.  Traders'  Ins.  Co.  v. 
mortgage  property  acquired  by  pur-  Newman,  120  Ind.  554,  22  N.  E.  428. 
chase.  McCarty  v.  Tarr,  83  Ind.  444;  "^Montgomery  v.  Hickman,  62  Ind. 
Levering  v.  Shockey,  100  Ind.  558;  598;  Scott  v.  Hudson,  86  Ind.  286. 
Frazer  v.  Clifford,  94  Ind.  482;  Orr  "Stout  v.  Perry,  70  Ind.  501;  Pat- 
V.  White,  106  Ind.  341,  6  N.  E.  909;  ton  v.  Rankin,  68  Ind.  245,  34  Am. 
Gardner  v.  Case,   111  Ind.  494,  13  N.  Rep.  254. 

E.  36;  Noland  v.  State,  115  Ind.  529,  "'Traders'  Ins.  Co.  v.  Newman,  120 

18  N.   E.  26.     The  rents  and  profits  Ind.  554,  22  N.  E.  428. 
of  the  lands  of  a  married  woman  may 
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§  746.  Husband's  rights  in  the  wife's  property. — If  a  wife 
die  testate  or  intestate,  leaving  a  widower,  one-third  of  her  real 
estate  shall  descend  to  him,  subject,  however,  to  its  proportion  of 
the  debts  of  the  wife  contracted  before  marriage.'" 

In  all  marriages  hereafter  contracted,  the  husband  shall  be  lia- 
ble for  the  debts  and  liabilities  of  the  wife  contracted  before  mar- 
riage, to  the  extent  of  the  personal  property  he  may  receive  with 
or  through  her,  or  derive  from  the  sale  or  rent  of  her  land,  and 
no  further.'*' 

And  such  liability  shall  not  be  extinguished  by  the  death  of  the 

wife.'*' 

By  the  common  law  the  husband  was  liable  for  the  debts  of  the 
wife  contracted  by  her  before  marriage  to  the  extent  of  the  prop- 
erty received  by  her,  but  such  liability  tenninated  at  her  death,  ' 
and  this,  too,  regardless  of  the   fact  that  the  husband  had  re- 
ceived i)roi)erty  by  her,  even  the  property  for  which  the  debt  was 

contracted.  ■•^'■' 

The  above  statutes  make  him  liable  for  such  debts,  even  after 

•«  Burns'  R.  S.  1908,  §  3016.  It  is  Shore  v.  Taylor,  46  Ind.  345.  IIus- 
said  that,  "the  inference  from  this  bands  are  not  liable  for  debts  con- 
section  manifestly  is  that  the  right  traded  by  the  wife  when  the  credit 
of  the  surviving  husband  to  one-third  is  given  solely  to  her.  Jenkms  v. 
part  of  the  real  estate  of  which  his  Flinn.  2,1  Ind.  349;  Meiners  v.  Mun- 
wife  has  died  seized  is  absolute,  ex-  son,  53  Ind.  138 ;  Gilbert  v.  Plant,  18 
cept  in  cases  in  which  this  right  has  Ind.  308;  Sheehan  v.  Crosby,  58  Ind. 
been     waived     by     some     agreement,  205. 

either  antenuptial  or  postnuptial,  or  »» Burns'  R.  S.  1908,  §  7863.  Per- 
where  he  is  restrained  by  some  estop-  sonal  judgments  may  be  rendered 
pel  which  he  has  imposed  upon  him-  against  married  women  on  debts  con- 
self  "  Roach  v.  White,  94  Ind.  510;  tracted  before  marriage,  and  may  be 
Stiers  v.  Mundy,  174  Ind.  65,  92  N.  E.  collected  from  the  separate  lands  of 
074  the  wife,  acquired  before  or  after 
"'Burns"  R.  S.  1908,  §  7862.  At  marriage.  Smith  v.  Beard,  Ti  Ind. 
common  law  the  husband  was  liable  159;  Garr  v.  Haskett,  86  Ind.  ZIZ. 
for  the  debts  of  the  wife  contracted  In  actions  to  recover  a  debt  due  from 
before  marriage,  but  such  liability  a  wife  alone,  the  husband  is  a  proper 
terminated  on  her  death.  Hetrick  v.  party.  Crawford  v.  Thompson,  91 
Hetrick  13  Ind.  44.  A  husband  is  Ind.  266,  46  Am.  Rep.  598. 
liable  for  the  debts  of  the  wife  con-  ^Hetrick  v.  Hetrick,  13  Ind.  44;  2 
tracted  before  marriage  to  the  extent  Kent.  Comm.  133. 
of    the    property    received    from    her. 
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the  death  of  the  wife.  The  HabiHty  created  is  strictly  a  statutory 
one.  He  is  not  Hable  merely  because  he  marries  a  woman  who 
owns  property.  Such  liability  does  not  attach,  unless  he  receives 
with,  or  through  her,  some  portion  of  her  property.^ 

These  statutes  taken  together  make  the  whole  estate  received  by 
the  husband  from  the  wife,  both  real  and  personal,  liable  for  her 
debts  contracted  before  marriage. 

The  first  statute  above  set  out  applies  in  tenns  only  to  the  por- 
tion of  the  wife's  real  estate  cast  by  descent  upon  her  husband. 
The  portion  such  husband  shall  take  in  the  personal  property  of 
his  deceased  wife  is  provided  for  in  another  statute,  which  pro- 
vides that  her  personal  property,  "on  the  death  of  the  wife  before 
the  husband  shall  be  distributed  in  the  same  manner  as  her  real 
estate  descends  and  is  apportioned  under  the  same  circum- 
stances. "- 

These  statutes  construed  together  give  to  the  husband  the 
same  interest  in  the  personal  estate  of  his  deceased  wife  that  he 
takes  in  her  real  estate.     He  takes  one-third  of  her  whole  estate.^ 

A  husband  will  not,  however,  inherit  any  portion  of  the  lands 
acquired  by  his  wife  by  virtue  of  a  former  marriage  from  the  hus- 
band of  such  marriage,  which  she  is  prohibited  from  alienating 
during  her  last  marriage.  In  such  case  all  of  such  land  goes  to 
her  children,  if  any,  by  such  former  marriage,  in  virtue  of  which 
such  lands  came  to  the  wife.*  In  case  there  are  no  children  by 
such  former  marriage,  the  land  so  received  by  her  will  descend  as 
does  her  other  estate,  to  her  heirs  generally. 

Nor  will  the  husband  be  liable  for  any  debts  contracted  by  the 
wife  in  carrying  on  trade,  labor  or  business  on  her  sole  and  sep- 
arate account,  or  when  she  is  in  partnership  with  any  person  other 
than  himself,  nor  for  any  improvements  or  repairs  made  by  her 
order  or  authority  on  her  separate  real  property." 

But  it  is  held  that  it  was  not  the  purpose  of  the  legislature  to 

'Shore  v.  Taylor,  46  Ind.  345.  'Mathers   v.    Scott,   Z1   Ind.   303,    § 

'Burns'  R.   S.   1908,   §  3026.  739,  ante. 

'Noble     V.     Noble,     19     Ind.     431;         'Burns'  R.   S.   1908,   §  7859. 
O'Harra  v.   Stone,  48  Ind.  417;   Ab- 
shire  v.  State,  53  Ind.  64. 
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relieve  the  husband's  interest  in  the  land  belonging  to  a  deceased 
wife  from  the  payment  of  any  part  of  her  debts  either  of  those 
contracted  before  or  after  marriage." 

The  separate  deed  of  the  husband  will  convey  no  interest  in  the 
lands  of  his  wife.' 

If  a  wife  should  be  divested  of  her  title  to  lands  in  her  lifetime 
by  judicial  sale  or  otherwise,  the  husband  will  take  no  interest  in 
such  land  at  her  death. ^ 


'Kinney  v.  Henning,  44  Ind.  App. 
590,   87   N.   E.    1053,   88   N.   E.   865; 
and  limiting  the  doctrine  of  the  cases, 
Kemph  v.  Belknap,  15  Ind.  App.  11, 
43    N.    E.   891;    Weaver   v.    Gray,    11 
Ind.  App.  35,  76  N.  E.  795.     See  also 
ante.    §    738.     The   court,    in    Kinney 
V.  Henning,  saying :   "The  marital  du- 
ties   and    obligations    resting    on    the 
husband    are    entirely    different    from 
those  resting  upon  the  wife.    It  is  the 
duty  of  the   husband   to  provide    for 
the  members  of  his  family,  to  furnish 
them  shelter,   food  and  clothing,  and 
to  pay  all  the  living  expenses  of  the 
family.      He    is    supposed    to    be    the 
breadwinner   of  the   household.     The 
wife's  duties  are  entirely  different.  It 
is  not  presumed  that  she  will  earn  a 
living  for  the  family,  or  that  she  will 
contribute    to    the    payment    of    the 
household    expenses,    and    when    the 
husband  dies,  and  the  duties  with  ref- 
erence   to    the    support    and    mainte- 
nance of  the  family  that  rested  upon 
him  are  thus  thrust  upon  the  shoul- 
ders of  the  wife,  it  is  altogether  just, 
wise  and  proper  that  the  law  should 
make  liberal  provisions  from  the  hus- 
band's estate  for  her  benefit,  to  enable 
her,  so  far  as  possible,  to  meet  these 
new  and  unfamiliar  burdens ;  and  this 
is  the  reason  for  the  enactment  of  the 
liberal    and    beneficent    provisions    of 
our  laws  for  the  surviving  wife.     This 
is  the  reason  she  is  allowed  by  this 
same  law  to  select  $500  in  value  of 


the  personal  effects  of  the  decedent, 
free    from    administration,    to    occupy 
the    homestead    for    one    year,    with 
(forty    acres    of    land    adjacent,    free 
from   rent,   and  to   take  one-third  of 
the  lands  of  which  her  husband  died 
seized,     free    from    all     demands    of 
creditors.     These  reasons  do  not  ap- 
ply to  the  surviving  husband,  and  the 
beneficial  provisions  were  not  enacted 
in   his    favor.     On   the   contrary,    the 
statute  simply  provided  that  upon  the 
death    of   the   wife,    testate    or    intes- 
tate, he  should  take  one-third  of  the 
land   of  which    she   died   seized,    and 
expressly  declared  that  he  should  take 
this   interest  subject  to  all  the  debts 
which,    under    the    state    of    the    law 
then    existing,    she    could    have    con- 
tracted."    "And  while  the  doctrine  of 
stare  decisis  requires  that  we  adhere 
to  the  rule  announced  in  the  case  of 
Kemph  v.  Belknap,  supra,  because  it 
has   become   a   rule   of   property,    and 
changing    the    rule    now    might    pro- 
duce confusion  in  titles,  as  the  ruling 
would   necessarily  relate  back  to  the 
time  the  law  came  into  force,  there- 
fore   we    feel    that    public    policy    re- 
quires that,  even  though  we  are  not 
satisfied  with   the   construction   given 
the  statute  in  that  case,  the  decision 
there  rendered  should  remain  undis- 
turbed." 
-'  Burns'  R.  S.  1908,  §  7865. 
'Turner  v.  Heinberg,  30  Ind.  App. 
615,  65  N.  E.  294. 
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If  a  wife  die  testate  and  the  husband  makes  no  election  one- 
third  of  her  real  estate  will  descend  to  him.'' 

If  lands  are  devised  to  a  wife  during  her  coverture,  and  she 
dies  before  the  testator,  her  husband  will  take  no  interest  in  such 
lands.  As  the  title  to  the  lands  so  devised  never  vested  in  the 
wife,  the  husband  could  take  no  part  as  her  heir,  and  as  he  is  no 
descendant  of  his  wife,  he  could  take  no  part  by  virtue  of  section 
3127,  Burns"  R.  S.  1908.'" 

Where  a  wife  dies  without  issue,  prior  to  the  death  of  her 
father,  her  husband  will  inherit  no  interest  in  the  estate  of  such 
father  upon  his  death.  ^' 

Where  a  married  woman  dies  the  owner  in  fee  of  lands  subject 
to  a  contingency,  the  one-third  thereof  will  pass  to  her  husband, 
subject  to  the  same  contingency. '- 

The  fact  that  a  husband  consented  that  his  wife  should  devise 
her  lands  to  a  third  person  does  not  estop  him,  after  her  death,  to 
claim  one-third  of  such  lands.  Such  consent  does  not  constitute 
either  a  waiver  or  an  estoppel  on  his  part.^^ 

The  right  of  the  surviving  husband  to  one-third  of  the  real  es- 
tate of  which  his  wife  dies  seized  is  absolute,  except  in  cases  where 
he  has  waived  this  right  by  some  agreement,  either  antenuptial  or 
post-nuptial,  or  where  he  has  restrained  himself  by  some  estoppel 
imposed  upon  himself.^* 

"  Lahr  v.  Ulmer,  27  Ind.  App.   107,  her  to  believe  that  he  would  assert  no 

60  N.  E.   1009.  claim  to  the  real  estate  so  devised  to 

^°  Prather  v.    Prather,   58   Ind.    141.  her;  indeed,  there  was  nothing  in  the 

"  Graham  v.  Babcock,  109  Ind.  205,  appellee's  consent  that  his  wife  might 

9  N.   E.  701.  devise  the  real  estate  to  the  appellant 

^  Greer  v.  Wilson,   108  Ind.  322,  9  inconsistent    with    the   claim    he    now 

N.  E.  284.  makes     as     the     surviving     husband, 

^^  O'Harra  v.  Stone,  48  Ind.  417.    In  since  his  wife  could  not,  by  her  will, 

Roach    V.    White,   94    Ind.    510,    it    is  deprive  him  of  his  one-third  interest 

said:    "The  facts  as  stated  afford  no  in  her  lands."    See  Adamson  v.  Lamb, 

pretense    that    there    was    any    agree-  3    Blackf.     (Ind.)    446;    Huffman    v. 

ment  on   the  part  of  the   appellee  to  Copeland,  139  Ind.  221,  38  N.  E.  861. 
relinquish  his  inchoate  interest  in  the         "  Huffman    v.    Copeland,    139    Ind. 

real    estate,    or   that   there    were   any  221,   38  N.    E.  861;   Roach  v.   White, 

representations  made  by  the  appellee  94   Ind.  510. 
to    the    appellant    tending    to    induce 
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^  747.  Same  subject  continued. — The  interest  the  surviv- 
ing husband  takes  in  the  lands  of  his  deceased  wife  is  in  Heu  of 
his  tenancy  by  the  curtesy  which  is  abolished.  By  the  statute  he 
now  takes  one-third  of  the  wife's  real  estate  in  fee,  instead  of  a 
life  estate  in  all.  Her  personal  property  at  common  law  became 
the  husband's  absolutely,  if  reduced  to  possession.  He  now  takes 
a  third  interest  only  therein. 

A  married  woman  holds  her  real  estate  absolutely  free  from  the 
debts  of  her  husband  or  from  any  control  by  him,  and  it  is  not 
until  after  her  death  that  he  acquires  any  interest  in  her  real  estate 
which  may  be  subjected  to  the  payment  of  his  debts.  Before  her 
death  his  interest  is  inchoate  and  is  too  intangible  to  be  reached 
or  affected  by  his  creditors.  •  In  her  lifetime  his  interest  is  the 
same  in  character  in  his  wife's  real  estate  as  her  inchoate  interest 
is  in  his  land.^' 

Such  interest  in  either  while  inchoate  cannot  be  conveyed  sep- 
arately, nor  can  an  action  to  quiet  title  to  such  interest  be  main- 
tained.'« 

Neither  husband  nor  wife  can  by  will  deprive  the  other  of  his 
or  her  interest  in  the  real  or  personal  property  of  the  other.  But 
in  case  of  a  will  the  survivor  is  compelled  to  make  an  election. 

The  one-third  descends  absolutely  to  the  survivor,  and  can  only 
be  disposed  of  by  will  subject  to  an  election  by  such  survivor  after 
the  devise  of  the  testator.'' 

It  is  the  event  of  the  wife's  death  which  creates  or  vests  any  in- 
terest of  her  husband  in  her  real  estate,  and  if,  before  her  death, 
a  contract  has  been  made  between  them,  which  otherwise  disiDOses 

^Mluffman    v.    Copeland,    139    Ind.  amend  the  law  so  as  to  enlarge  her 

221,  38  N.  E.  861.     The  inchoate  in-  testamentary    powers    over    her    real 

terest  of  the  husband  in  the  lifetime  estate  as  against  the  husband,  and  for 

of  his  wife  is  not  such  a  vested  inter-  a  stronger  reason  it  may  be  enlarged 

est  as  to  be  protected  by  the  constitu-  as  against  his  creditors." 

tion  against  legislative  change,  or  even  '"  Paulus  v.  Latta,  93  Ind.  34 ;  Mc- 

entire  abolition.    Noel  v.  Ewing,  9  Ind.  Cormick  v.  Hunter,  50  Ind.   186. 

2>7.     In  Huffman  v.  Copeland,  above,  "Morris   v.    Morris,    119    Ind.    341, 

it  was  said:    "It  was  certainly  com-  21  N.  E.  918;  Collins  v.  Collins,  126 

petent  for  the  legislature,  at  any  time  Ind.  559,  25  N.  E.  704,  28  N.  E.  190; 

before    the    husband's    rights    became  Stiers  v.  Mundy,  174  Ind.  651,  92  N. 

vested  by  the   death   of  the  wife,  to  E.  374. 
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of  such  interest,  such  contract  precludes  the  vesting  in  the  hus- 
band of  any  interest  by  descent  from  the  wife.  The  courts  will 
sustain  such  contract  between  husband  and  wife,  and  it  is  not  in 
fraud  of  the  creditors  of  the  husband. ^^ 

The  respective  rights  acquired  by  the  husband  and  wife  by  their 
marriage  in  each  other's  personal  property  are  determined  by  the 
law  of  the  place  of  their  matrimonial  domicil,  and  this  is,  as  a 
rule,  the  domicil  of  the  husband  at  the  time  of  the  marriage.^^ 
The  wife  by  her  marriage  acquires  the  domicil  of  her  husband.^" 

If  a  husband  takes  notes  in  payment  for  a  sale  of  his  wife's  real 
estate,  having  such  notes  made  payable  to  himself,  they  will  be- 
long to  the  wife  and  not  to  his  estate."^ 

§  748.  Descent  to  survivor  and  parents. — All  the  forego- 
ing statutes  relative  to  rights  of  the  husband  and  wife  in  the  es- 
tate of  the  other  after  death  are  predicated  on  the  fact  of  intes- 
tacy with  issue,  or  testacy.  If  a  husband  or  wife  die  intestate, 
leaving  no  child,  and  no  father  or  mother,  the  whole  of  his  or  her 
property,  real  and  personal,  shall  go  to  the  survivor.-^ 

But  if  the  father  and  mother  of  the  decedent,  or  either  of  them, 
survive,  then  the  property,  real  and  personal,  of  such  husband  or 
wife  dying  intestate,  leaving  no  child,  shall  descend  three-fourths 
to  the  widow  or  widower  and  one- fourth  to  the  father  and  mother 
jointly,  or  to  the  survivor  of  them.  This  rule  of  descent  applies, 
however,  only  where  the  whole  of  such  estate,  both  real  and  per- 
sonal, exceeds  one  thousand  dollars  in  value,  otherwise  the  entire 

'*  Roach    V.     White,    94    Ind.    510;  nor  other  descendants  surviving  her, 

Hufifman  v.  Copeland,  139  Ind.  221,  38  inherits    all    her    property,    both    real 

N.  E.  861;  Wright  v.  Jones,  105  Ind.  and  personal.     Rowley  v.   Sanns,   141 

17,  4  N.   E.  281.  Ind.    179,   40   N.   E.   674;    Sullivan   v. 

'' Wharton,  Con.  Laws,  §   190.  McGowen,    33    Ind.    139;    Lindsay    v. 

""  Jenness  v.  Jenness,  24  Ind.  355,  87  Lindsay,  47  Ind.  283 ;  Waugh  v.  Riley, 

Am.  Dec.  335.  68    Ind.    482.      But    if    the    intestate 

■^  Garner  v.  Graves,  54  Ind.  188.  leaves     surviving    descendants     of    a 

'"'  Burns'  R.  S.  1908,  §  3028.    A  hus-  child  or  children   the  estate  will  not 

band    surviving    his    wife    where    she  pass  under  the  statute.    Kyle  v.  Kyle, 

leaves    neither    father,    mother,    child,  18  Ind.   108. 


§    749  RIGHTS    OF    HUSBAND    AND    WIFE.  1333 

estate  will  pass  to  the  sur\'ivor,  regardless  of  whether  or  not  the 
decedent  leaves  father  or  mother  living.-^ 

As  against  every  person,  except  creditors,  the  widow  is  entitled 
to  three- fourths  of  her  deceased  husband's  estate.  If  the  one- 
fourth  descending  under  this  statute  to  the  parents  of  the  dece- 
dent is  needed  to  pay  the  debts  of  such  decedent,  neither  the 
parents,  nor  their  heirs,  can  lessen  in  amount  the  three-fourths 
which  descends  to  the  widow.  They,  in  such  case,  get  nothing. 
The  heirs  cannot  abridge  the  widow's  rights,  but  the  creditors 
may."* 

While  this  statute  places  no  limitation  on  the  portion  the  widow 
takes,  by  way  of  reducing  the  amount  in  favor  of  the  husband's 
creditors,  yet  it  must  be  construed  in  connection  with  the  other 
statutes  which  do,  and  if  it  became  necessary  for  the  payment  of 
the  husband's  debts,  the  amount  she  would  take  would  probably 
be  reduced  to  one-third  or  less,  depending  upon  the  value  of  the 
estate.  But  it  cannot  be  reduced  in  favor  of  heirs.  What  the 
statute  gives  to  the  widow  the  courts  take  care  she  shall  have.'^ 

Where  an  estate  conveyed  by  a  donor  in  consideration  of  love 
and  affection,  or  by  gift,  is  worth  less  .than  one  thousand  dollars, 
it  will  not  revert,  upon  the  death  of  the  donee  intestate,  husband 
or  wife  surviving,  but  will  descend  to  such  survivor.-" 

And  if  such  conveyance  is  by  a  husband  to  his  wife,  upon  her 
death  the  entire  property  will  revert  to  the  husband  regardless  of 
its  value;  the  parents  of  the  wife  will  not  be  entitled  to  the  one- 
fourth.-' 

The  phrase  "leaving  no  child"  found  in  these  statutes  must  be 
construed  to  mean  "no  children  or  their  descendants."-^ 

§  749.  When  to  survivor  only. — It  will  be  seen  that  where 
the  value  of  the  estate  does  not  exceed  one  thousand  dollars  it  all 
goes  to  the  sur\-iving  widow  or  widower  regardless  of  whether 
the  decedent's  parents  or  either  of  them  are  living  or  not;  and 

^  Burns'  R.  S.  1908,  §  3027.  "*  Thomas  v.  Thomas,  18  Ind.  9. 

-':Matthe\vs   v.    Pate,   93   Ind.   443;  ^Fontaine  v.  Houston,  86  Ind.  205. 

Kidwell  V.   Kidwell,  84   Ind.  224.     .  "^  Kyle  v.  Kyle,  18  Ind.  108. 
"  Matthews  v.  Pate,  93  Ind.  443. 

23— Pro.  Law. 
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where  no  child  or  father  or  mother  is  living  the  entire  estate 
goes  to  the  surviving  spouse  regardless  of  its  value.  This  ap- 
plies though  only  in  cases  of  intestacy  for  if  the  deceased  spouse 
has  left  a  will  the  survivor's  rights  are  governed  by  the  will,  and 
if  the  will  is  renounced  such  sui-\4vor  can  take  no  more  than  one- 
third  of  the  estate,  while  the  remainder  will  pass  under  the  will.^^ 

Where  the  intestate  leaves  neither  father  nor  mother  surviving, 
the  sui-viving  husband  or  wife,  as  the  case  may  be,  takes  the  whole 
estate.  Nothing  descends  to  the  brothers  or  sisters  of  such  intes- 
tate.'°  Such  estate,  however,  descends  to  the  survivor  subject  to 
the  debts  of  the  decedent.^'  The  statute  of  descents  varies  to 
meet  cases.  Upon  one  set  of  facts  the  property  descends  in  one 
mode,  upon  another  set,  in  another  mode,  but  always  subject  to 
the  claims  of  the  creditors  of  the  decedent. 

The  word  "intestate"  used  in  these  statutes  has  reference  to 
the  property  and  not  to  the  decedent,  and  if  a  person  dispose  of  a 
part  of  his  estate  by  will,  as  to  the  part  remaining  undisposed  of, 
he  will  be  said  to  have  died  intestate,  and  the  rules  of  descent  will 
interpose  and  govern  its  distribution.  The  purpose  of  the  whole 
statute  on  the  subject  of  descents  is  to  govern  the  disposition  of 
the  estates  of  persons  dying  intestate.^^ 

The  mere  fact  of  making  a  will  does  not  interrupt  the  regular 
course  of  descent,  unless  the  will  disposes  of  the  whole  estate. 
As  to  so  much  of  the  estate  as  remains  undisposed  of  by  the  will 
the  decedent  is  said  to  have  died  intestate.^^ 

And  in  such  cases  the  survivor  would,  under  these  statutes,  take 

'^Murphey  v.  Brown,  159  Ind.  106,  "=  Armstrong  v.   Berreman,   13   Ind. 

62  N.  E.  275;  Rowley  v.   Sanns,   141  422;  Lindsay  v.  Lindsay,  47  Ind.  283. 

Ind.  179,  40  N.  E.  674.  ^^  Thomas  v.  Thomas,  108  Ind.  576, 

'"Haugh  V.    Smelser,  31   Ind.   App.  9  N.  E.  457;  Parks  v.  Kimes,  100  Ind. 

571,  66  N.  E.  55,  506;  Shaw  v.  Breese,  148;  Collins  v.  Collins,  126  Ind.  559, 

12  Ind.  392;  Glass  v.  Davis,  118  Ind.  25  N.  E.  704,  28  N.  E.  190;  Hauk  v. 

593,  21   N.   E.  319;   Leard  v.   Leard,  McComas,    98    Ind.    460;    Waugh    v. 

30    Ind.    171;    Sullivan   v.    McGowen.  Riley,  68  Ind.   482;    Dale  v.   Bartley, 

33  Ind.  139.  58  Ind.  101. 

"'  Shaw  V.  Breese,  12  Ind.  392. 
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the  residuary  estate  or  an  interest  therein,  as  heir,  and  not  by  the 
will.=^* 

Where  there  is  a  widow  and  no  child  or  father  or  mother,  and 
the  husband  by  his  will  gives  to  the  widow  a  life-estate  in  his 
lands,  with  a  remainder  in  fee  after  her  death,  to  other  persons, 
the  widow  electing  to  take  under  the  law,  becomes  entitled  to  one- 
third  of  the  lands,  and  as  only  heir  of  her  husband  she  will  also 
become  entitled  to  the  contingent  estate  in  the  remaining  two- 
thirds  which  intervenes  between  the  time  of  her  election  and  the 
date  of  her  death.  As  such  interA'ening  interest  is  practically  un- 
disposed of  by  the  will,  it  passes  as  intestate  estate. ^^ 

§  750.  Contracts  for  land — Widow's  rights. — As  a  widow 
has,  by  law,  an  interest  in  all  the  lands  in  which  her  husband  had 
an  equitable  interest  at  the  time  of  his  death,  therefore,  if  the  hus- 
band shall  have  made  a  contract  for  lands,  and,  at  the  time  of  his 
decease,  the  consideration  in  whole  or  in  part  shall  not  have  been 
paid,  but  after  his  death  the  same  shall  be  paid  out  of  the  proceeds 
of  his  estate,  his  widow  shall  have  one-third  of  said  lands  in  the 
same  manner  as  if  the  legal  estate  had  vested  in  the  husband  dur- 
ing the  coverture.^" 

And  if  the  husband  shall  have  made  a  contract,  subsisting  at 
the  time  of  his  death,  for  real  estate,  and  paid  only  part  of  the 
consideration,  and  said  real  estate  shall  be  sold  after  his  death  un- 
der any  decree,  or  by  virtue  of  any  power  or  devise  in  the  will  of 
the  husband,  the  widow  shall  be  entitled  to  her  third  of  such  real 

"Collins   V.    Collins,    126   Ind.   559,  v.    Lingle,    119    Ind.    560,    20    N.    E. 

25  N.  E.  704,  28  N.  E.  190.  534.    But  if  not  sufficient,  the  lien  of 

^'  Rusing  V.  Rusing,  25  Ind.  63 ;  Cool  the   vendor   is    superior    to   the    right 

V.  Cool,  54  Ind.  225;  Dale  v.  Bartley,  of  the  widow.     Keith  v.  Hudson,  74 

58  Ind.  101;  Glass  v.  Davis,  118  Ind.  Ind.  333;  Walters  v.  Walters,  73  Ind. 

593,  21  N.  E.  319.  425;   McCaffrey  v.   Corrigan,  49  Ind. 

^Burns'   R.    S.    1908,    §   3031.     By  175;    Nutter  v.   Fouch,   86   Ind.   451. 

this  statute  the  widow  is  entitled  to  The   conveyance    by   the    husband    of 

her  share  of  the   land  when  the   re-  his    equitable    title    before    his    death 

maining   portion    is    sufficient   to    pay  bars  the  widow.    Butler  v.  Holtzman, 

the   unpaid   purchase-money.     Bowen  55   Ind.    125. 
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estate,  in  proportion  to  the  amount  paid  under  said  contract  by  the 
said  husband."^ 

The  general  rule  that  the  vendor  has  a  lien  upon  the  real  estate 
sold  for  the  balance  of  the  unpaid  purchase  money,  unless  he  has 
waived  such  lien  or  taken  other  security,  is  not  abrogated  by  this 
last  section  of  the  statute.  The  statute  only  cuts  down  the 
amount  of  the  land  against  which  the  vendor  can  enforce  his 
lien  for  purchase  money.  But  so  far  as  the  effect  of  this  statute 
upon  the  rights  of  the  widow  is  concerned,  she  is  entitled  to  the 
interest  given  her  therein,  whether  the  sale  be  made  to  pay  the 
balance  of  the  purchase  money,  or  otherwise. ^^ 

The  intention  of  the  last  statute  above  set  out  is,  that  when  the 
husband  has  paid  part  only  of  the  purchase  money  for  lands,  un- 
der a  valid  subsisting  contract,  the  widow,  at  his  death,  shall  be 
entitled  to  her  share  of  such  land  in  proportion  to  the  amount  paid 
thereon  by  the  husband.^''  With  this  exception,  that  a  woman's 
interest  in  land  by  virtue  of  her  marriage,  while  her  right  remains 
inchoate,  or  after  it  has  become  consummate  by  the  death  of  the 
husband,  is  always  subject  to  the  lien  of  his  vendor  for  the  pur- 
chase money  of  such  land.'**' 

The  widow  is,  however,  entitled  to  have  her  interest  in  lands, 
held  by  her  husband  at  his  death,  under  a  contract  of  purchase, 
protected  from  sale  in  satisfaction  of  the  lien  of  the  vendor,  by 
having  such  lien  paid  out  of  the  remaining  portion  of  her  hus- 
band's estate,  for  if  the  remaining  portion  of  the  land  so  held  is 
sufficient  to  satisfy  the  lien  of  the  vendor,  her  portion  shall  not  be 
liable  therefor.'*^ 

§  751.    Rights   in   case   of   purchase   money   mortgage. — 

Where  the  husband  has  parted  with  his  equitable  interest  in  land, 

"Burns'  R.  S.  1908,  §  3032.     Under        '"Crane  v.  Palmer,  8  Blackf.  (Ind.) 
this    statute,    when    the    husband    has  120;   Fisher  v.  Johnson,  5   Ind.  492 
paid  part  only  of  the  purchase-price,  Talbott   v.    Armstrong,    14   Ind.   254 
the  widow  takes  proportionate  share  McCaffrey  v.   Corrigan,  49  Ind.   175 
in    the    amount    so    paid.      Carver   v.  Walters  v.  Walters,  1Z  Ind.  425 ;  Nut- 
Grove,   68   Ind.   371;   Keith   v.   Hud-  ter  v.  Fouch,  86  Ind.  451. 
son,  74  Ind.   ZIZ.  "Bowen  v.  Lingle,  119  Ind.  560,  20 

^  Carver  v.   Grove,   68  Ind.  371.  N.  E.  534. 

"« Keith  v.  Hudson,  74  Ind.  ZZZ. 
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prior  to  his  death,  his  widow  can  take  no  interest  in  such  real  es- 
tate." But  where  a  husband  shall  purchase  lands  during  mar- 
riage, and  shall,  at  the  time  of  purchase,  mortgage  said  lands  to 
secure  the  whole  or  part  of  the  consideration  therefor,  his  widow, 
though  she  may  not  have  united  in  said  mortgage,  shall  not  be  en- 
titled to  her  third  of  such  lands  as  against  the  mortgagee  or  per- 
sons claiming  under  him;  but  she  shall  be  entitled  to  the  same  as 
against  all  other  persons.*^ 

This  statute  places  a  wife  in  the  same  situation  in  respect  to 
lands  mortgaged  for  purchase  money  where  she  has  not  joined 
in  the  mortgage,  that  she  occupies  in  respect  to  lands  mort- 
gaged, not  for  purchase  money  where  she  has  joined  in  the  mort- 
gage. In  either  case  she  has  a  right  to  redeem." 
^^  The  widow  in  such  case,  however,  has  the  right  to  have  such 
mortgage  paid  out  of  the  estate  of  the  husband  where  the  assets 
are  sufficient;  and  where  not,  she  is  entitled  to  a  payment  of  the 
mortgage,  in  preference  to  the  general  debts  of  the  estate.'" 

Under  the  statute  the  widow  takes  no  interest,  inchoate  or  oth- 
erwise, in  the  lands  so  mortgaged,  as  against  the  mortgagee  or 
those  claiming  under  him.''' 

So  long  as  such  mortgage  is  in  full  force  and  not  barred  by  the 
statute  of  limitations  as  to  the  husband,  it  is  in  full  force  against 
the  widow.  The  lien  of  such  mortgage  is  not  barred  as  to  either, 
until  twenty  years  have  elapsed  from  the  time  the  cause  of  action 
has  accrued  thereon.'' 

As  there  is  nothing  in  this  statute  to  indicate  an  intention  that 
the  mortgage  to  secure  the  purchase  money,  therein  mentioned, 
should  be  given  to  the  vendor,  so,  where  the  purchase  money  was 
furnished  by  a  third  person,  and  a  mortgage  executed  to  such 
third  person  as  security  for  such  advance,  it  will  be  held  to  be  a 
mortgage  to  secure  the  purchase  money  paid  for  the  lands. '^ 
^Butler  V.  Holtzman,  55  Ind.  125.  « Baker  v.  McCune,  82  Ind.  339; 
«  Burns'  R    S.  1908,  §  3033.  Bowman  v.  Mitchell,  97  Ind.   155. 

"  May  V.  Fletcher,  40  Ind.  575 ;  "  Leonard  v.  Binford,  122  Ind.  200, 
Fletcher  v.  Holmes.  32  Ind.  497.  23  N.  E.  704. 

^^Alorgan  v.  Sackett,  57  Ind.  580;  « Butler  v.  Thornburg,  131  Ind.  237, 
Sparrow  v.  Kelso.  92  Ind.  514;  Bowen  30  N.  E.  1073;  Clark  v.  Munroe,  14 
V   Lin-le    119  Ind.  560,  20  N.  E.  534.     Mass.  351 ;  Jones  v.  Parker,  51  Wis. 
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And  the  execution  of  a  new  mortgage  in  lieu  of  a  prior  pur- 
chase-money mortgage,  will  not  extinguish  the  lien  of  the  vendor, 
unless  such  was  the  intention  of  the  parties.*®  In  such  case  the 
widow  will  not  be  permitted  to  assert  title  against  the  vendor,  un- 
less such  second  mortgage  was  an  extinguishment  of  the  first. '^^ 

A  vendor's  lien  on  land  for  unpaid  purchase  money  is  not  an 
original  and  absolute  charge  on  the  land,  but  only  an  equitable 
right  to  resort  to  it,  if  there  be  not  sufficient  personal  assets.  It 
is  not  an  equitable  estate  in  the  land.  It  is  a  right  to  have  a  lien 
established  by  decree  of  a  court  in  the  particular  case.^^ 

The  fact  that  a  wife  had  no  knowledge  of  a  vendor's  lien  can- 
not protect  her  inchoate  interest  against  such  lien,  nor  does  the 
fact  that  she  married  the  grantee  after  the  conveyance  was  made 
add  any  strength  to  her  claim  to  defeat  the  lien  of  the  vendor.^- 

§  752.  Lands  conveyed  without  the  v^ife's  consent. — The 
interest  the  law  gives  the  wife  in  the  lands  of  her  husband  be- 
comes vested  in  her  immediately  upon  his  death.  But  during  the 
lifetime  of  the  husband  such  interest  remains  inchoate  in  the  wife 
and  is  not  a  present  estate.  And  so  long  as  the  title  of  the  hus- 
band remains  vested  in  him  such  inchoate  right  of  the  wife  can- 

218,  8  N.  W.  124;  Kaiser  v.  Lem-  mit  a  release,  intended  to  be  effectual 
beck,  55  Iowa  244,  7  N.  W.  519.  only  by  force  of,  and  for  the  purpose 
^°  Walters  v.  Walters,  IZ  Ind.  425.  of,  giving  effect  to  the  last  mortgage, 
In  Burns  v.  Thayer,  101  Mass.  426,  to  be  set  up,  even  if  the  last  mort- 
the  court  said:  "The  release  of  the  gage  was  inoperative."  See  Packard 
old  mortgage  and  the  making  of  the  v.  Kingman,  11  Iowa  219. 
new  one  appear  to  be  parts  of  one  *°  Walters  v.  Walters,  Th  Ind.  425; 
transaction  only,  and  the  seizin  Burns  v.  Thayer,  101  Mass.  426;  Dil- 
thereby  acquired  by  Burns  between  Ion  v.  Byrne,  5  Cal.  455;  Gregory  v. 
the  release  and  the  new  mortgage  Thomas,  20  Wend.  (N.  Y.)  17. 
was  but  momentary.  Such  a  seizin  "  Martin  v.  Cauble,  72  Ind.  67 ;  Nut- 
would  not  give  his  wife  a  right  of  ter  v.  Fouch,  86  Ind.  451;  Sugden, 
dower."       Gregory     v.     Thomas,     20  Vend.  671. 

Wend.    (N.    Y.)    17;    Swift  v.   Krae-  ==  Grimes   v.    Grimes,    141    Ind.   480, 

mer,    13   Cal.   526,   IZ  Am.   Dec.  603.  40   N.   E.  912;   Petry  v.   Ambrosher, 

In  this  case  the  court  says:    "A  Court  100  Ind.  510;  Sarver  v.  Clarkson,  156 

of   Equity,   looking   to   the    substance  Ind.  316,  59  N.   E.  933;   Schaefer  v. 

of  such  a  transaction,  would  not  per-  Purviance,  160  Ind.  63,  66  N.  E.  154. 
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not  be  conveyed,  and  a  deed  which  attempts  to  convey  such  inter- 
est only,  leaving  the  husband's  title  intact,  is  void.'' 

The  widow,  however,  cannot,  during  the  Hfetime  of  the  hus- 
band, be  deprived  of  such  interest,  inchoate  though  it  may  be,  ex- 
cept by  some  instrument  of  conveyance  in  which  she  has  joined 
for  that  purpose.  The  deed  or  mortgage  of  the  husband  alone 
does  not  bar  the  interest  of  the  wife.  There  is  a  statute  which 
provides  that:  "No  act  or  conveyance,  performed  or  executed  by 
the  husband  without  the  assent  of  his  wife,  evidenced  by  her  ac- 
knowledgment thereof  in  the  manner  required  by  law ;  nor  any 
sale,  disposition,  transfer  or  encumbrance  of  the  husband's  prop- 
erty, by  virtue  of  any  decree,  execution  or  mortgage  to  which  she 
shall  not  be  a  party  (except  as  provided  othenvise  in  this  act), 
shall  prejudice  or  extinguish  the  right  of  the  wife  to  her  third  of 
his  lands  or  to  her  jointure,  or  preclude  her  from  the  recovery 
thereof,  if  otherwise  entitled  thereto."^* 

The  estate  owned  by  a  wife  in  lands  conveyed  by  her  husband, 
in  which  she  did  not  join,  is  an  estate  in  the  land  itself,  and  not  a 
mere  encumbrance  resting  upon  it ;  but  until  the  death  of  the  hus- 
band she  has  no  claim,  legal  or  equitable,  upon  the  real  estate  so 
conveyed,  and  if  she  does  not  survive  her  husband  her  estate 
therein  is  determined.'^  The  wife  takes  under  this  statute  by  vir- 
tue of  her  marital  rights  and  not  as  heir  of  her  husband.  Her 
interest  attaches  by  virtue  of  the  seizin  of  the  husband  during  the 

"  Davenport  v.   Guilliams,    133   Ind.  husband.    Fletcher  v.  Holmes,  32  Ind. 

142,  31  N.  E.  790,  22  L.  R.  A.  244;  497;    May   v.    Fletcher,   40   Ind.   575. 

Rupe  V.  Hadley,   113  Ind.  416,  16  N.  The  widow  has  a  right  to  have  such 

E.  391;    Snoddy  v.  Leavitt,   105   Ind.  mortgage   paid   out   of   the   estate   of 

357,  5  N.  E.  13;  Paulus  v.  Latta,  93  the  husband  in  preference  to  the  pay- 

Ind.   34;    Hudson   v.    Evans,   81    Ind.  ment  of  his  general  debts.     Morgan 

596;    McCormick  v.   Hunter,   50   Ind.  v.   Sackett,   57  Ind.  580;    Sparrow  v. 

185*  Kelso,  92  Ind.  514;  Bowen  v.  Lingle, 

"Burns'  R.  S.   1908,   §  3037.     If  a  119  Ind.  560,  20  N.  E.  534. 
husband   alone    executes    a   purchase-        ^  Ohio  Farmers'  Ins.   Co.  v.  Bevis, 
money    mortgage    on    lands    and    his  18  Ind.  App.  17,  46  N.  E.  928;  Tan- 
wife  is  not  made  a  party  to  a  suit  to  guey  v.  O'Connell,  132  Ind.  62,  31  N. 
foreclose  the  same,  she  has  a  right  of  E.  469. 
redemption    after    the    death    of    the  ,  .        ,        ,        .    . 
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marriage,  and  no  conveyance  of  his  in  which  she  does  not  join 
will  divest  such  interest.^" 

In  a  case  where  this  statute  comes  in  question,  the  court  says : 
"The  inchoate  right  of  the  wife  attaches  as  an  incident  to  the 
seizin  of  the  husband  during  marriage.  It  cannot  be  divested  or 
defeated  by  any  act  or  charge  of  the  husband,  nor  otherwise,  ex- 
cept in  the  manner  above  provided.  It  can  only  be  barred  by  a 
conveyance  in  which  she  joins,  or  by  some  proceeding  to  which 
all  estates  are  subject,  such  as  the  exercise  of  the  power  of  emi- 
nent domain,  and  the  like.  Her  interest  in  lands  thus  owned  and 
conveyed  by  the  husband,  in  the  conveyance  of  which  she  has  not 
joined,  becomes  consummate  on  his  death.  It  accrues  by  virtue 
of  the  marital  relation.  She  does  not  takes  as  heir  in  lands  so 
conveyed."" 

In  so  far  as  this  statute  is  applicable  to  judicial  sales  it  is  now 
superseded  by  section  3052,  et  seq..  Burns'  R.  S.  1908,  and  the 
interest  of  the  wife  in  her  husband's  lands  upon  such  sale,  by  vir- 
tue of  those  statutes,  becomes  immediately  vested  in  her.  Those 
statutes,  however,  make  no  provisions  for  the  vesting,  in  the  life- 
time of  the  husband  of  the  wife's  inchoate  interest  in  his  lands 
conveyed  or  incumbered  by  him  without  her  consent.  In  such 
a  case  her  interest  only  becomes  consummate  upon  the  death 
of  the  husband. 

By  this  statute  prior  to  1875  the  purchaser  of  the  land  on  a 
judicial  sale,  unless  the  land  was  redeemed,  took  the  entire  fee, 
subject  tO'  the  contingency  that  the  wife  should  survive  the  hus- 
band, in  which  event  the  purchaser  became  divested  of  the  title 
to  one-third  thereof  in  favor  of  the  surviving  wife.     If  the  hus- 

^°  Keener    v.    Grubb,    44    Ind.    App.  with  her  husband  may  mortgage  her 

564,  89  N.  E.  896;  Hendrix  v.  McBeth,  inchoate    interest    in    the    husband's 

87  Ind.  287;  Brannon  v.  May,  42  Ind.  land  to  secure  his  debt  and  such  mort- 

92;     McKinney    v.    Smith,     106    Ind.  gage   will    have    priority,    as    to    such 

104,  7  N.  E.  3;  Fry  v.  Hare,  166  Ind.  inchoate    interest,    over    the    liens    of 

415,  n  N.   E.  803 ;  Turner  v.   Hein-  mechanics   or   other   persons    for   the 

berg,  30  Ind.  App.  615,  65  N.  E.  294.  erection  or  repair  of  buildings  on  such 

"  Grissom  v.   Moore,    106  Ind.  296,  real   estate,  which  were  made  at  the 

6  N.  E.  629,  55  Am.  Rep.  742;  Rank  husband's  request.     Mark  v.  Murphy, 

v.  Hanna,  6  Ind.  20.     A  wife  joining  76  Ind.  534. 
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band  sun-ived  tlie  wife  the  purchaser  retained  the  fee  to  the  entire 
land.  In  either  event  he  held  the  entire  land  during  the  joint 
lives  of  the  husband  and  wife.^* 

Any  act  of  the  husband,  which  will  bring  into  action  this  stat- 
ute, has  the  effect  to  sever  the  interest  of  the  wife  from  his,  and 
the  title  is  no  longer  a  unit.  The  estate  of  the  husband,  out  of 
which  springs  the  claim  of  the  wife,  becomes  divested  and  passes 
into  the  hands  of  a  stranger,  not  as  an  absolute  and  unencumbered 
fee,  but  subject  to  the  contingent  claim  of  the  wife,  which  depends 
upon  her  surviving  her  husband. ^^ 

The  wife,  under  this  statute,  does  not  take  as  heir  by  descent 
from  her  husband,  for  when  he  makes  and  delivers  a  deed  the  en- 
tire estate  passes  to  the  purchaser,  who  takes  it  with  the  contin- 
gency that  he  may  be  divested  of  a  part  thereof.  If  the  wife  sur- 
vive the  husband,  in  such  case,  she  takes  a  portion  of  such  land  in 
virtue  of  her  marital  rights.*** 

In  a  proceeding  by  a  widow  to  have  her  interest  in  real  estate 
alienated  by  her  husband  alone,  set  apart  to  her,  such  interest 
must  be  determined  by  the  value  of  the  land  at  the  time  the  parti- 
tion is  made,  and  not  at  the  time  of  its  alienation  by  the  husband. 
But  in  arriving  at  such  value  it  is  necessary  to  exclude  the  in- 
creased value  of  the  land  by  reason  of  permanent  improvements 
made  thereon  by  the  alienee,  and  give  to  the  widow  the  benefit  of 
any  increase  of  value  arising  from  circumstances  not  connected 
with  such  improvements.'''^ 

But  where  a  purchaser  of  the  husband  alone  brings  an  action  to 
quiet  his  title  to  the  land  bought,  making  the  husband  and  wife 
defendants  to  the  action,  unless  the  wife  defends  such  action  she 
will  be  barred  of  her  interest  which  vests  in  her  at  her  husband's 
death.  Her  title  was  challenged  by  the  action  and  will  be  con- 
cluded by  the  decree.®^ 

''Taylor  v.  Stockwell,  66  Ind.  505.  ''Quick  v.   Brenner,    101   Ind.  230; 

^'Verry  v.  Robinson,  25  Ind.  14,  87  Smith  v.  Addleman,  5  Blackf.   (Ind.) 

Am.  Dec.  346.  406. 

•"May    V.    Fletcher,    40    Ind.    575;  "  Tanguey    v.    O'Connell,    132    Ind. 

Brannon  v.  May,  42  Ind.  92;  Brenner  62,  31  N.  E.  469. 
V.  Quick,  88  Ind.  546. 
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Whatever  equitable  claims  were  existing  against  the  land  when 
the  husband  acquired  title  to  it  attach  also  to  the  interest  of  the 
widow.*'^ 

§  753.  Right  of  election  under  a  will. — In  case  of  the  death 
of  the  husband  or  wife  testate,  the  survivor  has  the  right  to  elect 
to  accept  the  provision  made  for  him  or  her  by  the  will  of  such 
testator,  or  to  take  in  lieu  thereof  the  portion  which  would  de- 
scend under  the  statute.  Neither  the  husband  nor  wife  can  bar 
the  other  by  will  from  the  interest  the  statute  gives  in  the  estate 
of  the  other.  Such  interest  is  absolute;  but  by  the  making  of  a 
will  the  survivor  is  put  to  an  election  after  the  death  of  the 
testator.^* 

Formerly  the  right  of  election  was  confined  to  the  surviving 
wife  and  to  her  interest  in  her  husband's  real  estate,  but  now  the 
statute  confers  such  right  upon  the  husband  as  well  as  the  wife, 
and  extends  the  privilege  of  election  to  both  real  and  personal 
property. 

As  to  the  husband's  right  in  the  lands  of  his  wife,  it  is  provided 
that  if  the  wife  shall  have  left  a  will,  such  widower  may  elect  to 
take  under  the  will,  instead  of  this  or  any  other  law  of  descent  of 
the  state  of  Indiana,  which  election  shall  be  made  within  ninety 
days  after  said  will  has  been  admitted  to  probate  in  this  state,  in 
the  same  manner  as  widows  are  now  required  to  elect  in  such 
cases.^^ 

"'  Sharts  v.  Holloway,  150  Ind.  403,  the    time    prescribed    by    the    statute, 

50  N.   E.  386;   Haggerty  v.  Wagner,  the  husband's  rights  will  be  governed 

148  Ind.  625,  48  N.  E.  366,  39  L.  R.  by    the    will.      Fosher    v.    Guilliams, 

A.  384.  120  Ind.  172,  22  N.  E.  118.    If  a  wife 

®*  Morris   v.    Morris,    119    Ind.    341,  makes  provision  for  the  husband  by 

21  N.  E.  918;  Collins  v.  Collins,  126  will  he  may  take  under  the  law  or  the 

Ind.  559,  25  N.  E.  704,  28  N.  E.  190;  will,  but  he  cannot  take  under  both. 

Bower  v.  Bowen,  139  Ind.  31,  38  N.  Clark  v.  Clark,  132  Ind.  25,  31  N.  E. 

E.   326.  461.     In  Rowley  v.    Sanns,    141    Ind. 

°=  Burn's  R.  S.  1908,  §  3016.  A  hus-  179,  40  N.  E.  674,  it  is  said :  "The 
band  is  entitled  to  one-third  of  the  law  cast  on  him  absolutely  one-third 
real  and  personal  estate  of  his  de-  of  both  the  real  and  personal  prop- 
ceased  wife.  Noble  v.  Noble,  19  Ind.  erty  owned  by  his  wife  at  her  death, 
431.  Unless  an  election  is  made  to  and  no  more.  This  he  could  take 
take  under  the  will  or  the  law  within  against  her  will  or  any  will  she  might 
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And  it  is  further  provided  in  reference  to  the  husband's  elec- 
tion as  to  the  personal  property  of  the  wife  that :.  If  the  wife  shall 
have  left  a  will  the  surviving  husband  may  elect  tO'  take  under  the 
will,  instead  of  this  or  any  other  law  of  descent  of  the  state  of  In- 
diana, which  election  shall  be  made  within  ninety  days  after  said 
will  has  been  admitted  to  probate  in  this  state  and  in  the  same 
manner  as  widows  are  now  required  to  elect  in  such  cases.*''' 

The  widow  of  a  husband  dying  testate,  is  also  required  to  elect 
as  to  the  interest  she  will  take  in  her  husband's  lands.""  And  as 
to  her  interest  in  the  personal  property  of  her  husband  who  has 
died  testate  it  is  provided  "that  such  widow  may  elect  to  take  un- 
der the  will  of  said  decedent  instead  of  this  or  any  other  law  of 
descent  of  this  state,  which  election  shall  be  made  within  ninety 
days  after  said  will  has  been  admitted  to  probate  in  this  state,  and 
in  the  same  manner  as  widows  are  now  required  by  law  to  elect. "*'^ 

Before  the  amendment  in  1885,  the  widow  might  make  her  elec- 
tion at  any  time,  and  lapse  of  time  did  not  affect  her  right  to  take 
under  the  law ;  nor  was  any  particular  formality  required  of  her  in 
making  such  election.*''* 


make.  But  as  against  such  a  will  he 
could  take  no  more  than  such  one- 
third.  He  could  not,  as  we  have  seen, 
take  the  one-third  absolutely,  and  the 
use,  rents,  issues  and  profits  of  the 
other  two-thirds,  or  a  life-estate 
therein." 

**  Burns'  R.  S.  1908,  §  3026. 

•"Burns'  R.  S.  1908,   §  3029. 

''Burns'  R.  S.  1908,  §  3025. 

°°  If  a  widow  dies  within  a  year 
after  probate  of  a  will  without  mak- 
ing her  election,  she  will  take  under 
the  will  under  this  amended  section. 
Fosher  v.  Guilliams,  120  Ind.  172,  22 
N.  E.  118.  A  widow  cannot  accept 
the  provisions  of  a  will  and  also 
claim  under  the  law  unless  it  clearly 
appears  that  such  was  the  intention 
of  the  testator.  Ragsdale  v.  Parrish, 
74  Ind.  191;  Hurley  v.  Mclver,  119 
Ind.  53,  21   N.   E.  325.     But  if  such 


intention  is  apparent,  then  she  will 
be  entitled  to  both.  Burkhalter  v. 
Burkhalter,  88  Ind.  368.  The  accept- 
ance of  the  provisions  of  the  will 
does  not  prevent  the  widow  from 
taking  the  personal  estate  given  her 
absolutely  by  statute,  unless  by  her  so 
doing  the  plain  intention  of  the  testa- 
tor will  be  defeated.  Loring  v.  Craft, 
16  Ind.  110;  Nelson  v.  Wilson,  61 
Ind.  255 ;  Whiteman  v.  Swem,  71 
Ind.  530;  Smith  v.  Smith,  76  Ind.  236; 
Shipman  v.  Keys,  127  Ind.  353,  26  N. 
E.  896.  If  to  take  under  the  will, 
and  also  the  personal  estate  given  ab- 
solutely by  statute,  will  be  plainly  in- 
consistent with  the  terms  of  the  will, 
then  the  widow  cannot  claim  both. 
Langley  v.  Mayhew,  107  Ind.  198,  6 
N.  E.  317,  8  N.  E.  157;  Hurley  v. 
Mclver,  119  Ind.  53,  21  N.  E.  325; 
Piercy  v.  Piercy,  19  Ind.  467;  Leach 
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By  the  statute  now  she  must  make  her  election  as  regards  the 
real  estate  of  her  husband,  within  one  year  after  his  will  has  been 
admitted  to  probate  in  this  state.  In  all  other  cases  where  an 
election  is  authorized  by  the  statute,  such  election  must  be  signified 
in  the  manner  provided  for  in  the  statute  within  one  year  after  the 
admission  of  the  will  to  probate  in  this  state. 

§  754.  Time  and  manner  of  making  election. — All  prior 
statutes  regulating  the  time  and  method  of  making  an  election 
were  repealed  and  superseded  by  an  act  in  force  April  lo,  1907, 
except  as  to  cases  where  the  decedent  died  prior  to  the  taking 
effect  of  such  act.  Such  statute  provides:  That  whenever  any 
personal  or  real  property  be  bequeathed  to  any  wife,  or  a  pecuni- 
ary or  other  provision  be  made  for  her,  in  the  will  of  her  late 
husband,  such  wife  shall  take  under  such  will  of  her  late  husband, 
and  she  shall  receive  nothing  from  her  husband's  estate  by  reason 
of  any  law  of  descent  of  the  state  of  Indiana,  unless  otherwise 
expressly  provided  in  said  will,  unless  she  shall  make  her  election 
to  retain  the  rights  in  her  husband's  estate  given  to  her  under  the 
laws  of  the  state  of  Indiana,  which  election  shall  be  made  in  the 
manner  hereinafter  provided.'" 

That  whenever  any  personal  or  real  property  be  bequeathed 
or  devised  to  any  husband,  or  a  pecuniary  or  other  provision  be 
made  for  him  in  the  will  of  his  late  wife,  such  husband  shall 
take  under  such  will  of  his  late  wife,  and  he  shall  receive  nothing 
from  his  wife's  estate  by  reason  of  any  law  of  descent  of  the 
state  of  Indiana,  unless  otherwise  expressly  provided  in  said 
will,  unless  he  shall  make  his  election  to  retain  the  rights  in  his 
wife's  estate  given  to  him  under  the  laws  of  the  state  of  Indiana, 
which  election  shall  be  made  in  the  manner  hereinafter  pro- 
vided.'^^ 

Any  surviving  husband  or  wife,  desiring  to  renounce  the  pro- 
visions made  for  him  or  her  in  any  such  will,  shall  file  his  or 
her  election  in  writing,   duly  signed  and  acknowledged  before 

V.  Prebster,  39  Ind.  492;  Wetherill  "Burns'  R.  S.  1908,  §  3045. 
V.  Harris,  67  Ind.  452;  Wilson  v.  "'Burns'  R.  S.  1908,  §  3046. 
Moore,  86  Ind.   244. 
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some  officer  authorized  to  take  acknowledgments  of  deeds,  and 
such  election  shall  be  made  and  filed  within  one  year  after  such 
will  has  been  admitted  to  probate  in  this  state.  Said  elections 
shall  be  filed  and  recorded  in  the  office  of  the  clerk  of  the  circuit 
court  in  which  such  will  is  probated,  and  the  same  shall  be  re- 
corded by  such  clerk  in  the  record  of  wills,  reference  being  made 
from  such  record  to  the  book  and  page  in  which  such  will  is 
recorded,  and  from  the  record  of  such  will  to  the  book  and  page 
where  such  election  is  recorded.  In  such  election  such  husband 
or  wife  shall  state  that  he  or  she  renounces  the  provisions  made 
for  him  or  her  in  such  will  and  that  he  or  she  elects  to  take  the 
interest  in  such  estate  that  is  given  to  him  or  her  under  the  laws 
of  descent  of  the  state  of  Indiana.  After  making  such  election, 
such  husband  or  wife  shall  receive  none  of  the  provisions  made 
for  him  or  her  in  such  will.'- 

An  important  change  was  made  in  this  that  prior  to  such 
amendment,  unless  the  widow,  in  some  way,  affirmatively  signi- 
fied her  intention  to  take  under  the  will  she  was  presumed  to  have 
taken  under  the  statute.'^ 

This  presumption  is  now  changed,  and  unless  the  widow,  or 
other  person  entitled  by  law  to  elect,  makes  such  election  in  the 
manner  prescribed  in  this  statute,  he  or  she  will  be  held  to  have 
taken  under  the  will  and  not  under  the  law.'* 

The  court  says:  "According  to  the  imperative  language  of 
the  above  statute,  if  there  be  a  will  in  which  lands  are  devised 
to  a  widow  'she  shall  take  under  the  will,  unless  he  shall  make 
her  election'  in  the  manner  therein  prescribed  within  one  year. 
The  right  of  a  wife  to  take  an  interest  in  the  real  estate  of  which 
her  husband  died  seized  is  a  statutory  right,  and  where  provision 
is  made  for  her  by  the  will  of  her  husband,  her  right  to  take 
under  the  law  depends  upon  conditions  precedent,  to  be  per- 
formed by  her  within  one  year.  Those  conditions  are  minutely 
set  forth  in  the  statute  above  set  out,  which  forms  part  of  the 

"  Burns'  R.  S.  1908,  §  3047.  ''  Fosher  v.  Guilliams,  120  Ind.  172, 

"Wetherill  v.  Harris,  67  Ind.  452;     22   N.    E.    118. 
Leach  v.   Prebster,   39  Ind.   492. 
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law  regulating  the  descent  and  apportionment  of  estates.  The 
renunciation  of  the  will  and  the  election  to  take  under  the  statute 
must  be  made  in  substantial  compliance  with  the  statute  which 
confers  the  right. "^^ 

In  all  cases  where  there  is  a  will  the  widow  is  conclusively 
bound  by  it,  unless  she  renounces  its  provisions,  and,  in  the  man- 
ner pointed  out  in  the  statute,  elects  to  take  under  the  law,  and 
in  making  such  renunciation  and  election  there  must  be  a  sub- 
stantial compliance  with  the  statute.  If  a  particular  mode  of 
making  such  election  is  specified,  any  other  mode  will  not  suf- 
fice.'*' 

Under  an  earlier  statute  when  there  was  no  particular  time 
or  method  fixed  for  indicating  an  election,  the  purpose  to  elect 
must  have  been  shown  by  some  writing,  or  evidence  of  some 
declaration  or  affirmative  act  pursuant  to  the  provisions  of  the 
will  indicating  an  acceptance  of  the  will,  or  otherwise  the  pre- 
sumption would  be  that  the  party  entitled  to  elect  had  decided 
to  abide  by  her  rights  under  the  law." 

By  remaining  silent  it  was  presumed  that  the  widow  had  taken 

''  Fosher  v.  Guilliams,  120  Ind.  172,  ler  v.   Stephens,   158  Ind.  438,  63   N. 

22   N.    E.    118.  E.  847. 

''  Fosher  v.  Guilliams,  120  Ind.  172,  "  O'Brien  v.  Knotts,  165  Ind.  308, 
22  N.  K  118;  Switzer  v.  Hauk,  89  75  N.  E.  594;  Wilson  v.  Wilson,  145 
Ind.  7Z;  Stephens  v.  Gibbes,  14  Fla.  Ind.  659,  44  N.  E.  665.  An  eminent 
331;  Shaw  v.  Shaw,  2  Dana  (Ky.)  author  states  the  rule  as  follows:  "An 
341 ;  Bower  v.  Bowen,  139  Ind.  31,  election  may  be  either  express  or  im- 
38  N.  E.  2)26.  It  being  said  in  Bur-  plied.  An  expressed  election  is  made 
den  V.  Burden,  141  Ind.  471,  40  N.  by  some  single  unequivocal  act  of  the 
E.  1067,  that :  "She  is  not  required  party,  accompanied  by  language  show- 
to  make  her  election  to  take  under  ing  his  intention  to  elect,  and  the  fact 
the  will,  but  she  is  required,  in  ef-  of  his  electing  in  a  positive,  unmis- 
fect,  to  renounce  the  provisions  made  takable  manner, — as,  for  example,  by 
for  her  therein  and  to  elect  to  re-  the  execution  of  a  written  instrument 
tain  her  right  under  the  law.  There-  declaring  the  election.  As  the  elec- 
fore  any  act  which  will  bar  her  from  tion  becomes  fixed  by  such  a  definite 
exercising  this  statutory  privilege  of  act,  and  at  such  precise  time,  no 
election  must  be  in  its  nature  of  such  questions  concerning  it  can  arise." 
force  and  effect  as  to  constitute  an  Pomeroy's  Equity,  Vol.  I.,  §  514;  6 
estoppel."  Garn  v.  Garn,  135  Ind.  Am.  &  Eng.  Ency.  of  Law,  p.  254. 
687,  35  N.  E.  394.  Lahr  v.  Ulmer,  Again  it  is  said:  "An  election  may 
27  Ind.  App.  107,  60  N.  E.  1009;  Mil-  also   be    implied— that    is,    inferred— 
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under  the  law  and  not  under  the  will.  She  is  not  now  required, 
as  formerly,  to  elect  to  take  under  the  will,  but  she  is  required, 
within  the  time  and  manner  specified  in  the  statute,  to  renounce 
the  provision  made  by  the  will ;  not  doing  so  but  remaining  silent 
the  party  is  bound  by  the  terms  of  the  will."® 

The  right  of  election  is  purely  statutory  and  can  only  be  exer- 
cised by  a  strict  compliance  with  the  statute." 

Nor  can  the  right  to  elect  within  the  year  be  barred  except  by 
such  conduct  on  the  part  of  the  party  thereto  as  will  constitute 
an  estoppel.®^ 

The  failure  to  take  affirmative  action  within  a  year  after  pro- 
bate of  the  will  as  required  by  the  statute  will  be  deemed  an 
election  to  accept  the  provisions  made  by  the  will  in  place  of 
the  provision  made  by  the  law.^^ 


from  the  conduct  of  the  party,  his 
acts,  omissions,  modes  of  dealing 
with  either  property,  acceptance  of 
rents  and  profits,  and  the  like.  Courts 
of  equity  have  never  laid  down  any 
rule  determining  for  all  cases  what 
conduct  shall  amount  to  an  implied 
election,  but  each  case  must  depend 
in  great  measure  upon  its  own  cir- 
cumstances. *  *  *  A  recital  in  a 
deed  may  amount  to  an  election  or 
be  evidence  of  an  election.  *  *  * 
Where  a  widow  is  required  to  elect 
between  a  testamentary  provision  in 
her  favor  and  her  dower,  any  un- 
equivocal act  of  dealing  with  the 
property  given  by  the  will  as  her  own, 
or  the  exercise  of  any  unmistakable 
act  of  ownership  over  it,  if  done  with 
knowledge  of  her  right  to  elect,  and 
not  through  a  clear  mistake  as  to 
the  condition  and  value  of  the  prop- 
erty, will  be  deemed  an  election  by 
her  to  take  under  the  will,  and  to 
reject  her  dower."  Pomeroy's  Equity, 
Vol.  I.,  §  515.  Where  an  election  is 
once  made  by  the  party  bound  to 
elect,    either    expressly    or    inferred 


from  his  conduct,  it  binds,  not  only 
himself,  but  also  those  parties  who 
claim  under  him,  his  representatives 
and  heirs.  Pomeroy's  Equity,  Vol.  I., 
§  516;  6  Am.  &  Eng.  Ency.  of  Law, 
254. 

"Burden  v.  Burden,  141  Ind.  471, 
40  N.  E.  1067;  Wilson  v.  Wilson,  145 
Ind.  659,  44  N.  E.  665. 

™ -Miller  v.  Stephens,  158  Ind.  438, 
63  N.  E.  847;  The  particular  manner 
of  execution  prescribed  is  a  condition 
upon  which  the  right  itself  rests.  The 
writing,  the  signing,  and  the  acknowl- 
edgment before  an  officer,  are  equally 
essential  steps,  and  the  absence  of 
either  will  make  the  instrument  null 
and  defeat  the  election.  Fosher  v. 
Guilliams,  120  Ind.  172,  22  N.  E.  118; 
Draper  v.  INIorris,  137  Ind.  169,  36  N. 
E.  714;  Dudley  v.  Pigg,  149  Ind.  363, 
48  N.  E.  642. 

*"  Burden  v.  Burden,  141  Ind.  471, 
40  N.  E.  1067;  Garn  v.  Garn,  135  Ind. 
687,  35  N.  E.  394;  Dudley  v.  Pigg, 
149  Ind.  363,  48  N.   E.  642. 

''Archibald  v.  Long,  144  Ind.  451, 
43   N.   E.  439;   Young  v.   Biehl,   166 
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A  failure  to  acknowledge  and  record  the  instrument  of  elec- 
tion, as  is  required  by  statute,  will  be  a  failure  to  renounce  the 
will,  and  the  measure  of  the  widow's  interest  will  be  found  in 
the  will/' 

This  statute  does  not  change  the  old  rule  and  create  a  pre- 
sumption against  intestacy.  The  court,  in  one  case,  says :  "The 
primary  object  of  the  section  was  to  settle  that  confusion  which 
had  before  existed  requiring  an  election  by  the  widow,  whether 
she  accepted  or  declined  the  provisions  of  her  late  husband's  will. 
Under  that  rule  the  widow's  silence  made  it  impossible  to  distrib- 
ute the  estate,  and  no  loss  was  sustained  or  penalty  incurred  by 
her  from  her  silence,  nor  was  it  provided  when  such  election 
should  be  made.  The  effect  of  the  present  requirement  is  to 
secure  a  definite  settlement  of  the  choice  of  the  widow  before 
the  time  for  distribution.  If  she  remains  silent,  the  law  im- 
plies a  choice  for  her  of  the  provisions  of  the  will.  If,  within 
the  year  of  the  administration,  she  desires  to  take  under  the 
law,  she  must  so  elect.  We  are  unable  to  bring  ourselves  to 
the  conclusion  that  this  change  in  the  rule  of  election  creates  a 
presumption  against  intestacy."  ^^ 

§  755.  Election  by  guardian. — If  at  the  time  of  the  probate 
of  any  such  will,  such  surviving  husband  or  wife  shall  be  insane  or 
if  any  such  surviving  husband  or  wife  shall  become  insane  within 
the  year  in  which  such  election  may  be  made  and  without  making 
such  election,  it  shall  be  the  duty  of  the  guardian  of  such  insane 
husband  or  wife  to  file  a  petition  in  the  circuit  court  of  the  county 
where  such  will  is  probated,  praying  for  the  advice  of  the  court, 
to  determine  whether  he  as  such  guardian  shall  on  behalf  of  his 
ward  take  under  such  will  or  renounce  the  provisions  of  the  same 
and  take  under  the  laws  of  descent  of  the  state  of  Indiana.  Such 
petition  shall  be  filed  within  one  year  after  such  will  is  admitted 

Ind.   357,    n   N.    E.   406;    Chaplin   v.  2,(>  N.  E.  714;  Burden  v.  Burden,  141 

Leapley,  35  Ind.  App.  511,  74  N.  E.  Ind.  471,  40  N.  E.  1067. 

546.  "  McClanahan  v.  Williams,  136  Ind. 

^Draper  v.   Morris,   137  Ind.   169,  30,  35  N.  E.  897. 
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to  probate  in  this  state.  Upon  such  petition  being  filed,  the  cir- 
cuit court  shall  hear  evidence  and  determine  whether  it  is  for  the 
best  interests  of  such  insane  husband  or  wife  to  take  under  said 
will  or  under  said  laws  of  descent,  and  such  court  shall  enter 
an  order  and  judgment  accordingly.  If  such  court  shall  deter- 
mine that  it  would  be  to  the  best  interest  of  such  insane  husband 
or  wife  to  renounce  such  will  and  take  under  said  laws,  said 
guardian  shall  within  ten  days  after  the  date  of  such  order,  file 
his  election  on  behalf  of  his  ward  to  take  under  the  laws  of  the 
state  of  Indiana.  Such  election  shall  be  in  the  same  form  and 
filed  in  the  same  manner  as  required  by  section  three  (3)  of  this 
act.''' 

Prior  to  1905  there  was  no  statute  authorizing  a  guardian  to 
elect  for  an  insane  ward ;  at  that  time  the  right  was  extended  to 
the  guardian  of  an  insane  widow.  The  above  statute  now  confers 
that  right  upon  the  guardian  of  either  an  insane  husband  or 
wife.  Such  privilege  is  wholly  statutory  and  in  the  absence  of 
a  statute  an  election  by  a  guardian  of  an  insane  person,  or  an 
election  by  such  person  after  office  found,  is  a  nullity.®'^ 

§  756.  Election  a  personal  privilege. — The  right  to  elect  is 
strictly  a  personal  one,  which  can  alone  be  exercised  by  the 
person  entitled  thereto,  and  will  expire  with  the  death  of  such 
person.  So  that  where  one  entitled  to  elect  dies  without  hav- 
ing made  an  election,  such  person  will  be  held  to  have  taken 
the  share  allowed  by  the  will,  and  not  that  given  by  statute.'® 

Election  being  purely  a  personal  privilege,  and  being  a  per- 
sonal right,  it  is  not  transmitted  by  descent.''  It  being  a  purely 
personal  right,  its  exercise  rests  in  personal  discretion  alone  of 
the  person  entitled  to  the  privilege ;  in  one  case  it  being  said : 
"It  is  not  a  question  of  mere  pecuniary  advantage.  The  widow's 
knowledge  of  the  family  arrangement,  the  wishes  of  her  hus- 
band, equitable  considerations  known  and  appreciated  only  by 

"Burns'  R.  S.  1908,  §  3048.  22   N.   E.    118;    Woerner's   Am.   Law 

*°  Heavenridge    v.    Nelson,    56    Ind.  Admr.,  270. 

90;    Pinkerton  v.   Sargent,   102   Mass.  ""Wash.  Real  Prop.,  323;  Welch  v. 

568.  Anderson,  28  ^lo.  293. 

*"  Fosher  v.  Guilliams,  120  Ind.  172, 

24 — Pro.  Law. 
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her,  may  all  have  weight  and  influence  in  determining  her  elec- 
tion. It  is  a  privilege  which  cannot  be  regarded  as  a  portion 
of  her  estate,"  ®®  and  may  not  be  exercised  either  by  the  heirs, 
personal  representatives,  or  creditors  of  the  person  entitled  to 
the  privilege.^® 

§  757.  Provision  in  will  must  be  in  lieu  of  interest. — It 
must  clearly  appear  from  the  will  that  the  provision  made  therein 
for  the  widow  is  in  lieu  of  her  interest  under  the  law,  and  that 
she  is  not  to  have  the  provision  so  made  by  the  will  and  also 
her  rights  under  the  statute.  She  is  not  entitled  to  both  unless 
such  intention  is  apparent. °° 

Where  a  specific  provision  has  been  made  for  the  widow  by 
a  husband  in  his  will,  and  he,  by  such  will,  so  disposes  of  all 
his  property  in  such  a  way  as  to  make  it  apparent  that  to  per- 
mit her  to  take  both  under  the  will  and  by  the  law  would  defeat 
the  manifest  purpose  of  the  testator,  she  will  be  confined  to  the 
provision  made  for  her  in  the  will,  where  she  has  indicated  her 
purpose  to  accept  the  provisions  of  the  will."^ 

The  absolute  allowance  made  the  widow  by  section  2786, 
Burns'  R.  S.  1908,  may  be  barred  by  the  widow's  acceptance 
of  the  provisions  made  for  her  by  her  husband's  will.  Such  ac- 
ceptance of  the  will  does  not,  however,  bar  her  claim  to  the 
allowance  made  for  her  in  such  statute,  and  under  some  circum- 
stances she  will  be  entitled  both  to  the  provisions  of  the  will 
and  to  this  statutory  allowance.  The  claim  to  both  must  not  be 
contrary  to  the  manifest  purpose  and  intention  of  the  testator  as 
expressed  in  his  will.^^ 

*'  Pinkerton   v.    Sargent,    102    Mass.  "  Langley  v.  Mayhew,  107  Ind.  198, 

568.  6  N.  E.  317,  8  N.  E.  157;  Morrison 

''Eltzroth  V.  Binford,  71   Ind.  455;  v.  Bowman,  29  Cal.  Z2>7. 

2  Redf.  on  Wills,  367.  '=  Cheek  v.  Wilson,  7  Ind.  354;  Lor- 

"°  Smith    V.    Baldwin,    2    Ind.    404;  ing  v.  Craft,  16  Ind.  110;  Dunham  v. 

Young  V.  Pickens,  49  Ind.  23;  Rags-  Tappan,     31     Ind.     173;     Bratney    v, 

dale   V.   Parrish,   74   Ind.    191;    Burk-  Curry,  ZZ  Ind.  399;  Shafer  v.  Shafer, 

halter    v.    Burkhalter,    88    Ind.    368;  129  Ind.  394,  28  N.  E.  867;  Claypool 

Wright  V.  Jones,  105  Ind.  17,  4  N.  E.  v.  Jaqua,  135  Ind.  499,  35  N.  E.  285 ; 

281;   Hurley  v.   Mclver,   119  Ind.   53,  Richards  v.  Mollis,  8  Ind.  App.  353, 

21  N.  E.  325.  35  N.  E.  572;   Nelson  v.  Wilson,  61 
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But  if  the  will  makes  provision  for  the  widow,  and  disposes 
of  the  residue  of  the  estate  in  such  a  manner  that  the  assertion 
by  the  widow  of  a  claim  to  her  statutory  allowance  would  de- 
feat some  material  provision  of  the  will,  she  cannot  take  both.®^ 
A  general  disposition,  however,  of  all  the  residue  of  the  hus- 
band's property,  by  residuary  devise  or  bequest,  and  not  pur- 
porting to  be  in  lieu  of  such  absolute  claim,  is  not  sufficient  to 
bar  the  widow's  right  thereto.^* 

Where  it  clearly  appears  from  the  will,  either  by  express 
statement  or  otherwise,  that  the  provision  therein  made  for  the 
wife  is  intended  to  be  in  lieu  of  that  made  by  the  law,  she  must 
elect  between  the  will  and  the  law,  and  cannot  have  the  provi- 
sion made  by  both.®^ 

The  effect  of  the  proviso  in  section  3016,  Burns'  R.  S.  1908, 
is  to  make  the  vesting  of  any  interest  a  husband  may  have  in  his 
deceased  wife's  real  estate  depend  upon  his  election  where  the 
wife  dies  testate.  Until  he  has  made  such  an  election  and  taken 
affirmative  action  under  this  statute,  no  interest  will  vest  in  him 
under  such  statute.  Nor  does  the  statute  limit  the  right  of  the 
husband  to  elect  by  the  fact  that  he  shall  be  free  from  debt,  and 
the  court  will  impose  no  such  condition.  The  court  will  so  con- 
strue the  statute  as  to  promote  its  manifest  intention  rather  than 
restrict  or  defeat  its  purpose.®^ 

Ind.    255;    Whiteman    v.    Swem,    71  grass  v.   Meeks,    12  Ind.   App.  70,  38 

Ind.    530 ;    Langley   v.    Mayhew,    107  N.  E.  833,  it  is  said :   "It  would  seem, 

Ind.  198,' 6  N.  E.  317,  8  N.  E.  157;  from  the  reading  of  this  statute,  that 

Hurley  v.  Mclver,  119  Ind.  53,  21  N.  the   widow    is    entitled   to    claim   her 

£_  325  $500  absolutely,  without  regard  to  the 

""  Shafer    v.    Shafer,    129    Ind.    394,  fact  whether  the  decedent  died  testate 

28  N.  E.  867.  o""  intestate.    *    *    *    There  is,  how- 

"  Richards   v.    Hollis,    8    Ind.    App.  ever,  one  exception  to  the  rule,  that 

353,  35  N.  E.  572 ;  Claypool  v.  Jaqua,  she  may  take  the  $500,  will  or  no  will, 

135  Ind.  499,  35  N.  E.  285;  Wright  v.  and  that   is   where  the  provisions  of 

Jones,  105  Ind.  17,  4  N.  E.  281 ;  Ship-  the    will    are    inconsistent    with    her 

man  v.  Keys,  127  Ind.  353,  26  N.  E.  taking  the  statutory  allowance  of  $500, 

g95  and   she   accepts   under  the  will.     In 

"Like  V.   Cooper,    132  Ind.  391,   31  that  case  the  acceptance  is  construed 

N.    E.    1118;    Shipman   v.    Keys,    127  as  a  waiver  of  her  claim  to  the  per- 

Ind    353,  26   N.    E.   896;    Stewart  v.  sonalty  under  the  statute." 

Stewart,  31  N.  J.  Eq.  398.     In  Snod-  **  Clark  v.  Clark,  132  Ind.  25,  31  N. 
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The  doctrine  of  election  is  of  equitable  origin,  and  there  can 
be  no  election  unless  the  testator  confers  some  benefit  upon  the 
devisee  and  assumes  by  the  will  to  dispose  of  some  right  belong- 
ing to  such  devisee.''^ 

If  it  appears  that  the  testamentary  provision  was  intended  to 
be  in  lieu  of  all  interest  in  the  testator's  property,  the  acceptance 
of  such  provision  will  operate  as  a  waiver  of  rights  under  the 
statute.  Such  intention  need  not  be  declared  in  so  many  words, 
but  may  be  deduced  or  implied  when  the  enforcement  of  the 
rights  under  the  law  would  be  plainly  inconsistent  with  the  will.^* 
It  was  held  in  one  case  where  the  husband  and  wife  owned  land 
by  entireties,  and  he  assumed  to  dispose  of  it  all  by  will  as  his 
own,  that  the  wife's  accepting  such  provision  was  bound  by  the 
will,  and  she  would  not  aftenvard  be  permitted  to  claim  that 
such  property  descended  to  her  by  law.^'' 


E.  461;  Hufifman  v.  Copeland,  139 
Ind.  221,  38  N.  E.  861.  A  deed  by  a 
widower  conveying  land,  containing 
a  recital  that  it  is  executed  pursuant 
to  a  will  of  his  deceased  wife  giving 
the  land  to  him,  is  an  election  on  his 
part  to  take  under  the  will,  and  a 
waiver  of  his  right  to  claim  the  land 
under  the  law.  Rowley  v.  Sanns,  141 
Ind.  179,  40  N.  E.  674. 

'^  Moore  v.  Baker,  4  Ind.  App.  115, 
30  N.  E.  629,  51  Am.  St.  203. 

""  Bowman  v.  Olrick,  165  Ind.  478, 
75  N.  E.  820;  Cameron  v.  Parish,  155 
Ind.  329,  57  N.  E.  247;  Boord  v. 
Boord,  163  Ind.  307,  71  N.  E  891. 
In  the  case  of  Hurley  v.  Mclver,  119 
Ind.  53,  21  N.  E.  325,  the  court,  per- 
tinent to  the  matter  under  considera- 
tion, said :  "The  land  which  the  ad- 
ministrator is  seeking  to  sell  was  de- 
vised to  the  testator's  son,  without 
any  suggestion  that  it  was  subject  to 
any  other  encumbrance  than  the  life- 
estate  previously  devised  to  his 
mother.  It  is  manifest,  if  it  is  now 
subject  to  be  sold  to  pay  $500  to  the 


administrator  of  the  widow,  that  the 
intention  of  the  testator  will  be,  to 
that  extent,  set  aside  and  disregarded, 
and  the  provisions  of  the  will  thrown 
into  confusion  and  disorder."  We 
quote  from  the  case  of  Snodgrass  v. 
Meeks,  12  Ind.  App.  70,  38  N.  E. 
833,  the  following :  "The  appellee 
cannot  properly  claim  the  $500  unless 
the  widow  could  have  claimed  it.  If 
the  widow  had  elected  to  take  under 
the  will  and  could  also  have  col- 
lected her  $500,  the  real  estate  in 
which  she  had  a  life  interest  would 
necessarily  have  to  be  sold  to  make 
assets  for  that  purpose.  This  would 
give  the  widow  enough  of  the  pro- 
ceeds of  the  real  estate  to  make  the 
$500,  but  would  also  give  her  a  Hfe 
estate  in  the  remainder,  which  is  ab- 
solutely inconsistent  with  the  pro- 
visions of  the  will.  To  claim  the  $500, 
therefore,  she  would  have  to  elect 
to  take  under  the  law  and  reject  the 
provisions  of  the  will." 

'"  Young  V.  Biehl,   166  Ind.  357,  11 
N.   E.   406.     But   the  holding   of  the 
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§  758.  Effect  of  election,  etc. — It  is  not  necessary  that  a 
widower  be  named  as  a  beneficiary  under  the  will  of  his  wife 
to  entitle  him  to  make  an  election.  The  right  to  elect  does  not 
depend  upon  the  amount  devised  to  a  husband  or  wife.  An 
election  by  a  widower  who  is  not  a  beneficiary  defeats  the  en- 
forcement of  claims  against  him  so  far  as  the  property  of  the  wife 
is  concerned.^ 


court  in  Chaplin  v.  Leaplej-,  35  Ind. 
App.  511,  74  N.  E.  546,  seems  in  con- 
flict with  the  text  case.  It  is  there 
said :  "We  come  now  to  the  last  ques- 
tion in  the  decision  of  this  cause : 
Did  Sarah  E.  Flinn,  by  her  failure 
to  renounce  the  will  of  James  W. 
Flinn,  subject  the  real  estate  in  ques- 
tion to  the  terms  thereof?  Our  stat- 
ute (§  2666,  Burns  1901,  Acts  1885, 
p.  239)  makes  it  the  duty  of  a  widow, 
in  case  she  desires  to  take  under  the 
law  instead  of  under  her  husband's 
will,  to  do  certain  affirmative  acts, 
and  if  she  fails  to  comply  with  these 
requirements  within  the  time  pre- 
scribed by  the  statute,  by  operation  of 
law  she  is  held  to  have  accepted  the 
provisions  made  for  her  under  the 
will,  which  are  to  be  in  lieu  of  her 
rights  to  the  lands  of  her  husband. 
Miller  v.  Stephens  (1902),  158  Ind. 
438  [63  N.  E.  847]  ;  Dudley  v.  Pigg 
(1898),  149  Ind.  363  [48  N.  E.  642]  ; 
Wilson  V.  Wilson  (1896),  145  Ind. 
659  [44  N.  E.  6651;  Snodgrass  v. 
Meeks  (1895),  12  Ind.  App.  70  [38  N. 
E.  833].  The  doctrine  of  election,  as 
applied  to  all  instruments  of  dona- 
tion, is  based  upon  the  broad  prin- 
ciple of  equity,  'that  he  who  accepts 
a  benefit  under  the  instrument  shall 
adopt  the  whole,  conforming  to  all 
its  provisions,  and  renouncing  every 
right  inconsistent  with  it.'  One  of  the 
substantial  reasons  for  the  rule,  as 
announced  in  the  books,  requiring  the 


adoption  of  the  whole  instrument,  is 
that  the  legatee  receives  a  beneficial 
interest  by  virtue  of  the  instrument 
under  which  the  claim  is  made.  It 
is  not  for  the  courts  to  say  whether 
the  benefits  received  are  greater  or  less 
under  the  one  than  under  the  other, 
but  it  must  appear  in  the  case  of  wills 
that  some  beneficial  provision  is  made 
therein  in  order  to  evoke  the  equitable 
doctrine  of  election ;  for  without 
something  presented  by  the  will  to 
accept  or  reject,  there  would  be  noth- 
ing to  stimulate  action.  According 
to  the  record  in  this  case  Sarah  E. 
Flinn  received  no  beneficial  interest 
whatever  through  the  will  of  her  hus- 
band, and  for  her  to  go  through  the 
form  of  rejecting  it  would  be  an  idle 
ceremony  and  for  no  purpose." 

^  Traudt  v.  Hagerman,  27  Ind.  App. 
150,  60  N.  E'.  1011.  "This  legislation 
was  not  in  the  interest  of  the  cred- 
itors of  the  widower.  The  law  al- 
ready made  him  the  forced  heir  of 
his  wife.  It  seems  reasonable  to  con- 
clude that  the  purpose  of  the  legis- 
lature was  to  enable  the  husband,  and 
not  his  creditors,  to  say  whether  the 
disposition  made  by  his  wife  of 
her  separate  estate  should  stand. 
Through  the  law  there  runs  the  pur- 
pose of  carrying  out  the  lawful  in- 
tentions of  a  testator  as  expressed 
in  his  last  will.  It  does  not  make  the 
wills  of,  nor  does  it  discriminate 
against,  married  women." 
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The  oral  acceptance  by  a  wife  during  the  lifetime  of  the  hus- 
band of  a  pecuniary  provision  made  for  her  in  lieu  of  her  rights 
in  such  husband's  estate  will  not  deprive  her  of  the  right  of 
election  after  the  death  of  her  husband." 

A  man  dying  testate  without  issue,  leaving  neither  father  nor 
mother,  an  election  by  his  widow  renouncing  the  provision  made 
for  her  in  his  will,  gives  her  no  right  to  claim  his  entire  estate 
as  a  surviving  wife." 

But  where  a  man  devises  real  estate  to  his  wife  for  her  life  and 
after  his  death  and  probate  of  his  will  she  renounces  the  will  and 
elects  to  take  under  the  law,  she  becomes  the  owner  in  fee  of  one- 
third  of  such  real  estate,  and  the  life  estate  remains  undevised 
and  becomes  intestate  estate  and  descends  to  his  heirs.* 

It  will  be  presumed  that  a  testator  in  devising  a  portion  of 
his  real  estate  to  his  widow,  did  so  with  knowledge  of  her  legal 
right  to  reject  such  devise  and  take  under  the  law.  And  where 
a  widow  does  renounce  the  provision  made  for  her  in  the  will 
of  her  husband,  such  rejection  will  have  no  effect  upon  the  ex- 
press provisions  of  the  will  in  reference  to  the  other  devisees. 
Her  rejected  devise  will  pass  under  the  general  residuary 
clause  of  the  will.  In  the  absence  of  any  residuary  clause  or 
other  disposition  of  such  rejected  devise,  it  would  pass  as  intes- 
tate estate  to  the  heirs  of  the  testator.^ 

A  wife  by  devising  her  entire  estate  to  her  husband  puts  him 
to  the  choice  of  taking  such  devise  burdened  with  all  the  debts 
of  the  wife,  or  taking  the  one-third  given  him  by  the  law  sub- 
ject to  its  proportionate  share  of  her  debts  contracted  before 
marriage.  If  he  makes  no  choice  he  will  be  held  to  have  taken 
under  the  law.'' 

§  759.  Right  to  revoke  election. — The  right  of  the  widow 
to  make  her  election  understandingly  is  guaranteed  to  her  by 

-  Mannan  v.  Mannan,  154  Ind.  9,  55  ^  Garrison  v.  Day,  Z6  Ind.  App.  543, 

N.  E.  855.  76  N.  E.  188. 

^Murphey  v.  Brown,   159  Ind.   106,  °  Bright  v.  Justice,  44  Ind.  App.  Ill, 

62  N.  E.  275.  85  N.  E.  794. 

*  Rocker  v.   Metzger,   171   Ind.   364, 
86  N.  E.  403. 
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the  law;  and  where  by  means  of  fraud  she  is  prevented  from 
exercising  her  right  of  election,  or  is  thereby  procured  to  execute 
an  insufhcient  instrument  in  renunciation  of  the  will,  or  do  some 
act,  which,  if  permitted  to  stand,  would  estop  her  from  claiming 
her  rights  under  the  law,  a  court  of  equity  will  interpose  in  her 
behalf  if  application  is  made  in  time.^  For  in  order  to  bind  any 
person  by  an  election  it  is  requisite  to  show  that  it  was  made 
with  full  knowledge  of  all  the  facts,  including  the  rights  of  the 
person  in  question.  And  if  made  under  any  mistake,  misappre- 
hension or  ignorance  it  will  not  be  valid. ^ 

And  an  election  not  procured  in  compliance  with  this  rule  may 
be  revoked  by  the  widow  herself  within  a  reasonable  time ;  and 
on  the  same  principle  as  her  right  of  election  such  right  of  rev- 
ocation is  a  personal  one  not  transmissible,  and  not  to  be  exer- 
cised by  anyone  else  for  his  own  benefit.® 

In  one  case  the  court  says :  "We  do  not  hold  that  in  every 
instance  the  widow  may  withdraw  an  election  to  take  under 
the  will,  but  where  the  act  is  induced  by  fraud,  or  where  an 
intelligent  exercise  of  the  privilege  of  the  statute  is  defeated, 
and  innocent  parties  do  not  suffer,  there  is  strong  reason  to  per- 
mit the  exercise  of  the  privilege  understandingly.  In  such  a 
case,  it  should  not  be  necessary  to  show  that  degree  of  fraud 
which  would  set  aside  a  contract  executed  in  the  vigor  of  health, 
with  a  full  understanding  of  the  facts,  or  with  opportunities 
to  be  advised  of  all  interests  involved.  Indeed,  it  may  be 
doubted  if  actual  fraud  is  necessary,  while  its  existence  is  cer- 
tainly sufficient  to  avoid  an  election. 

^  Burden  v.  Burden,  141  Ind.  471,  exercising  this  right  of  election,  or  is 
40  N.  E.  1067;  Bower  v.  Bowen,  139  thereby  procured  to  execute  an  in- 
Ind.  31,  38  N.  E.  326.  strument  or  do  an  act  which  would 
"2  Redf.  Wills,  362.  serve,  if  permitted  to  stand,  to  estop 
*  Eltzroth  V.  Binford,  71  Ind.  455;  her  from  electing  to  retain  her  rights 
Garn  v.  Garn,  135  Ind.  687,  35  N.  E.  under  the  law,  a  court  of  equity,  upon 
394.  In  Burden  v.  Burden,  141  Ind.  application  made  within  the  statutory 
471,  40  N.  E.  1067,  it  is  said:  "Where,  limit  for  her  to  exercise  this  right  of 
by  the  means  of  fraud  or  the  con-  election,  will  interpose  and  grant  to 
trivances  or  acts  of  those  interested  her  the  necessary  and  proper  relief 
in  the  estate  of  her  deceased  hus-  upon  the  proper  averment  and  show- 
band,   the  widow  is  prevented   from  ing  of  such  facts" 
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Where  the  elements  of  an  estoppel  are  absent,  and  where  it 
is  evident  that  the  election  is  not  the  result  of  a  reasonable  un- 
derstanding of  the  effect  of  the  act,  and  where  the  act  is  sought 
to  be  revoked  within  the  statutory  period  for  the  exercise  of  the 
election  to  take  under  the  law,  such  revocation  should  be  per- 
mitted."" 

The  authorities  are  clear  that  nothing  less  than  unequivocal 
acts  will  prove  an  election,  and  they  must  be  done  with  a  knowl- 
edge of  the  parties'  rights,  as  well  as  of  the  circumstances  of 
the  case.  Nothing  less  than  an  act  intelligently  done  will  be 
sufficient.^^ 

In  an  action  to  revoke  and  cancel  an  election  it  is  not  neces- 
sary that  a  copy  of  such  election  be  filed  with  the  complaint.^^ 
And  while  the  right  of  election  is  personal  to  the  widow  and 
can  be  exercised  by  no  other  person,  yet  her  executor  or  admin- 
istrator may  question  the  validity  of  such  election  and  main- 
tain an  action  to  revoke  and  cancel  it.^^  An  action  by  a  widow 
to  rescind  an  election  made  by  her,  in  the  absence  of  fraud,  must 
be  brought  within  one  year  from  the  probate  of  the  will.  But 
where  such  election  has  been  procured  from  her  by  fraud,  she 
can  maintain  a  suit  to  set  it  aside  at  any  time  within  the  six-year 
statute  of  limitations.^* 

"Garn  v.  Garn,  135  Ind.  687,  35  N.  N.   E.  Z26;   Sill  v.   Sill,  31   Kan.  248, 

E.  394.     In  an  action  to  set  aside  an  1  Pac.  556;  Elbert  v.  O'Neil,  102  Pa. 

election  as  fraudulently  procured,  the  St.    302;    Evans'    Appeal,    51     Conn, 

complaint     should      show     that      the  435 ;    Cowdrey  v.    Hitchcock,    103   111. 

widow  desired  to   renounce  the  pro-  262. 

visions  made  for  her  by  the  will,  and  "  Dudley  v.   Pigg,  149  Ind.  363,  48 

desired   to    take    under    the    law,    but  N.  E.  642. 

is   prevented    from    so    doing   by    the  "  Miller  v.   Stephens,    158  Ind.  438, 

election  fraudulently  procured;  a  copy  63  N.  E.  847. 

of    such    election    should    be    made    a  "  Whitesell    v.    Strickler,    167    Ind. 

part  of  the  complaint;  the  complaint  602,  78  N.   E.  845,   119  Am.   St.  524. 

should  aver  that  she  relied  upon  the  "Under  the  statute  it  is  clear  that  if 

fraudulent    representations    made    to  she  desires  to  change  or  rescind  her 

procure     her     election     and    believed  choice,  formed  in  favor  of  the  will,  to 

them  to  be  true,   when   in   fact   they  that  of  the  law,  she  must  do  so  within 

were    false.      Burden   v.    Burden,    141  the   statutory  period.      Garn  v.    Garn 

Ind.  471,  40  N.  E.  1067.  (1893),  135  Ind.  687  [35  N.  E.  3941. 

"Bower  v.  Bowen,   139  Ind.  31,  38  That  is,  if  the  testamentary  provision 
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§  760.  Effect  of  adultery  on  the  rights  of  husband  or  wife. 
— By  the  common  law  the  adultery  of  the  wife  did  not  bar 
her  of  dower  in  the  husband's  estate,  nor  was  the  husband's 
right  of  curtesy  affected  by  the  fact  that  he  was  an  adulterer; 
but  by  the  statute  of  \\'"estminster  2d,  a  wife,  who  wilhngly  left 
her  husband  and  lived  in  adulter\%  was  forever  barred  of  dower. 
Still,  no  such  misconduct  on  the  part  of  the  husband  worked  a 
forfeiture  of  his  curtesy.^^ 

In  this  state  it  is  provided  by  statute  as  to  the  wife  that  if 
she  shall  have  left  her  husband,  and  shall  be  living,  at  the  time 
of  his  death,  in  adultery,  she  shall  take  no  part  of  the  estate 
of  her  husband. ^*^ 

And  the  same  rule  prevails  as  to  the  husband,  and  if  he  shall 
have  left  his  wife  and  is  living,  at  the  time  of  her  death,  in 
adultery,  he  shall  take  no  part  of  her  estate.^' 

Under  these  statutes  the  existence  of  two  facts  is  essential, 
and  one  existing  without  the  other  will  not  bar  the  rights  of  a 
spouse;  first,  there  must  have  been  a  leaving,  an  abandonment, 
and  second,  the  spouse  so  leaving  must,  at  the  date  of  the  death 
of  the  other  spouse,  be  living  in  adultery.^^ 

is  to  be  annulled  in  favor  of  the  stat-  death  can  take  no  part  of  her  estate, 

utory  provision,  it  must  be  done  with-  and  so,  where  she  dies  seized  of  land 

in  one  year  from  the  date  of  probate,  acquired  by  force  of  the  act  of  1875, 

but  if  she  seeks  to  rescind  her  elec-  relating  to  judicial  sales  of  the  hus- 

tion  to  take  under  the  law  and  again  band's  property,  he  is  entitled  to  no 

place  herself  under  the  will  after  the  interest   therein,    notwithstanding   the 

expiration  of  the  year,  for  fraud,  as  provision  in  said  act  that  land  so  ac- 

in  this  case,  she  may  bring  her  action  quired  shall  descend  to  the  husband, 

within   the    general    statutory    period,  as   that  provision  must  be  construed 

There  is  no  statute  of  limitations  gov-  to  mean  that  he  may  take  when  capa- 

erning  this   suit  other  than  the   six-  ble   of   taking.     Bradley   v.    Thixton, 

year  statute,  and  she  is  only  required,  117  Ind.  255,   19  N.   E.  335. 

as  in  other  cases  in  equity,  to  excuse  "  Shaffer  v.  Richardson,  27  Ind.  122. 

any  apparent  delay."  In    Hethrington   v.    Graham,   6   Bing. 

"Wells  V.  Thompson,   13  Ala.  793,  135,    it    was    held    that    if    the    wife 

48  Am.  Dec.  76;  Shaffer  v.  Richard-  leaves    her    husband    voluntarily    and 

son,  27  Ind.   122.  afterward   lives   in   adultery  she  was 

'"Burns'  R.  S.  1908,  §  3034.  barred    of    dower    although    she    did 

"  Burns'  R.  S.  1908,  §  3035.    Under  not    elope    with    the    adulterer.      But 

this  statute,  a  husband  who  is  living  in     Graham    v.    Law,    6    U.     C.     C. 

in  adultery  at  the  time  of  his  wife's  P.     310,     where     the     husband     had 
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As  nothing  but  death,  or  a  judicial  decree,  can  dissolve  the 
marriage  tie,  the  mere  abandonment  of  the  husband  by  the  wife, 
for  however  long  a  time,  does  not  bar  her  of  her  rights  in  his 
property,  if  she  survive  him.     She  is  his  surviving  wife.^^ 

In  this  connection  it  is  said,  "under  our  statute,  a  surviving 
wife,  who  has  not  conveyed  or  relinquished  her  interest  in  the 
property  of  the  husband,  or  accepted  a  jointure,  or  received  a 
valid  antenuptial  settlement,  can  be  deprived  of  her  rights  in 
the  lands  of  her  deceased  husband,  for  one  cause,  and  for  one 
cause  only.  *  *  *  Xlie  right  of  a  surviving  wife  can  only 
be  defeated  by  showing  that  at  the  time  of  the  husband's  death 
she  was  living  apart  from  him  in  adultery."-*^ 

The  party  guilty  of  misconduct  cannot,  under  these  statutes, 
take  any  part  of  the  estate  of  the  deceased  spouse,  either  real  or 
personal.  The  guilty  one  is  completely  cut  off  from  any  share 
in  the  estate  of  the  other. "^ 

Habitual  illicit  intercourse  with  others,  no  difference  with 
whom  in  particular,  or  where,  is  a  living  in  adultery  within  the 
meaning  of  these  statutes.'^ 

A  single  act  of  adultery  by  a  wife  who  is  living  apart  from 

first   deserted  the   wife   and   she   had  statute    defeated    the    wife's    right    to 

then   afterward    lived    in    aduUery,    it  the  absolute   allowance  made   her  by 

was    held    that    she   was    not    barred,  statute,  the  court  saying :  "We  are  of 

And  in  Cogswell  v.  Tibbetts,  3  N.  H.  opinion,     taking     the     statutes     alto- 

41,    where    a    woman    was    living    in  gether,  that  it  was  not  the  intention 

adultery  at  the  time  of  her  husband's  of  the  legislature  to  give  the  surviv- 

death   without   having  left   or   eloped  ing  wife  the  five  hundred  dollars  in 

with  her  adulterer,   it  was  held  that  case  she  had  left  her  husband  and  was 

she    had    not    forfeited    her    right    to  living,    at   the   time   of   his    death,    in 

dower.  adultery." 

^°  Wiseman  V.  Wiseman,  73  Ind.  112,         "Goodwin    v.    Owen,    55    Ind.    243. 

38   Am.    Rep.    115;    Roche   v.    Wash-  In  this  case  it  was  also  held  that  if  a 

ington,  19  Ind.  53,  81  Am.  Dec.  Zld;  woman  who  was  living  in  adultery  at 

2  Kent  Comm.  80.  the    time    of    her    husband's     death, 

""Wiseman    v.    Wiseman,    IZ    Ind.  gives  birth  to  a  legitimate  posthumous 

112,  38  Am.  Rep.  115.  child,  although  she  can  take  no  part 

^^  Owen  v.  Owen,  57  Ind.  291 ;  Zeig-  of   her   husband's   estate   in   her   own 

ler  V.   Mize,   132   Ind.  403,   31    N.    E.  right,    yet    upon    the    death    of    such 

945.     In  Owen  v.  Owen,  57  Ind.  291,  child   she   would   inherit   from   it. 
it  was  held  that  the  provisions  of  this 
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her  husband  at  the  time  of  his  death,  does  not  constitute  a  living 
in  aduUen%  and  will  not  prevent  her  from  taking  her  interest 
in  her  husband's  estate,"^  such  single  act  not  falling  within  the 
purpose  of  the  law.  The  intention  of  the  statute  is  to  bar  the 
right  of  those  who  are  given  over  to  immoral  practices,  whether 
continuously  with  one  person,  or  indiscriminately  with  many. 
And  where  a  spouse  has  been  incapacitated  from  taking  any  part 
of  the  estate  of  the  other,  by  reason  of  the  above  statutes,  such 
person  cannot  be  invested  with  any  interest  in  such  estate  by 
the  courts."* 

Adultery'  is  the  voluntary  sexual  intercourse  of  a  wife  with  a 
man  other  than  her  husband,  or  of  a  husband  with  a  woman 
not  his  wife;"^  and  it  makes  no  difference  whether  such  other 
party  is  married  or  single.  And  it  would  seem  that  a  bona  fide 
belief  of  either  party  that  the  other  was  divorced  does  not  save 
such  intercourse  from  being  adultery,  though  a  bona  fide  belief 
that  the  other  party  is  dead  does."® 

§  761.  Abandonment. — If  a  husband  shall  abandon  his  wife 
without  just  cause,  failing  to  make  suitable  provision  for  her, 
or  for  his  children,  if  any,  by  her,  he  shall  take  no  part  of  her 
estate."^ 

The  purpose  of  this  statute  is  a  righteous  one,  and  is  an  in- 
centive to  a  mercenary  husband  to  do  the  duties  imposed  upon 
him  both  by  nature  and  the  law,  under  penalty  of  the  loss  of 
his  rights  in  the  estate  of  his  wife. 

An  answer  to  a  petition  by  a  surviving  husband  for  a  parti- 
tion of  his  deceased  wife's  land,  which  shows  that  before,  and 
at  the  death  of  the  wife,  he  had  abandoned  her  without  cause, 
making  no  provision  for  her  support,  is  good  in  bar  of  his  right 
to  such  action.-'* 

As  intent  is  the  essence  of  abandonment,   there  must  be  a 

""Gaylor  v.  McHenry,  15  Ind.  383.  572,  4  Am.  Rep.  576;  Valleau  v.  Val- 

="  Bradley  v.  Thixton,  117  Ind.  255,  leau,   6   Paige    (X.   Y.)    207. 

19  N.  E.  335.  "Burns'  R.  S.  1908,  §  3036. 

"Hood   V.    State,    56   Ind.    263,   26  ''Dye  v.  Davis,  65  Ind.  474;  Hin- 

Am.  Rep.  21n.  ton  v.  Whittaker,  101  Ind.  344. 

"  Simonds   v.    Simonds,    103    Mass. 
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coupling  of  the  intent  with  the  act,  to  bring  it  within  the  pur- 
view of  this  statute ;  and  there  must  be  a  total  desertion,  or 
giving  up.  And  in  the  sense  of  the  statute  such  desertion  must 
be  without  just  cause,  and  without  any  provision  having  been 
made  for  the  wants  of  his  family. 

A  separation  by  the  mutual  consent  of  the  parties  is  not  a 
desertion  on  the  part  of  either,  and  does  not  bring  into  action 
the  bar  of  this  statute. -'' 

An  abandonment  may,  in  some  instances,  be  justified,  as 
where  it  is  by  the  mutual  consent  of  the  parties,  either  express 
or  implied,  or  by  reason  of  conduct  on  the  part  of  the  wife 
which  would  justify  a  suit  for  divorce.  In  such  cases  it  can- 
not be  said  to  be  an  abandonment  without  just  cause. ^° 

While  this  statute  provides  that  the  abandonment  shall  be 
without  just  cause,  it  does  not  attempt  to  define  what  would  be 
a  just  cause,  leaving  that  question  to  the  discretion  of  the  courts. 

§  762.  Antenuptial  provisions — Jointure. — Jointure  is  de- 
fined by  Bouvier  to  be  "a  competent  livelihood  of  freehold  for 
the  wife,  of  lands  and  tenements,  to  take  effect,  in  profit  or  pos- 
session, presently  after  the  death  of  the  husband,  for  the  life 
of  the  wife  at  least."  At  common  law  jointure  was  no  bar  to 
dower,  but  by  the  statute,  2.^]  Hen.  8,  it  was  enacted  that  a 
jointure  should  so  far  be  a  bar  to  dower  that  the  widow  should  not 
have  both.  The  requirements  of  this  statute  and  the  statute  itself 
have  been  recognized  in  most  of  the  states  of  the  union.  By 
virtue  of  this  statute  the  characteristics  of  a  good  jointure  were : 
I.  That  it  should  take  effect  in  possession  or  profit  immediately 
upon  the  death  of  the  husband.  2.  That  it  should  be  an  estate 
of  freehold  for  the  Hfe  of  the  widow  or  a  greater  estate.  3.  That 
it  should  be  made  to  the  widow  herself.  4.  That  it  should  be 
made  in  satisfaction  of  the  whole  dower  to  which  the  widow 
would  be  otherwise  entitled.     5.  That  it  should  be  so  expressed 

^  ^IcCoy  V.  McCoy,  3  Ind.  555 ;  Cox     Childs  v.  Childs,  49  ^Id.  509 ;  Grove's 
V.  Cox,  35  Mich.  461.  Appeal,    2>1    Pa.    St.    443;    Bryan    v. 

'"  Pierce    v.    Pierce,    ZZ    Iowa   238;     Bryan,  34  Ala.  516. 
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or  averred.  6.  In  case  of  a  jointure  made  after  marriage,  the 
widow  could  waive  it  and  claim  her  dower.^^ 

In  Indiana  the  jointure  of  the  wife,  if  it  consists  of  real  estate, 
must  not  be  less  than  a  freehold  estate  in  lands,  to  take  effect 
in  possession  or  profit  immediately  on  the  death  of  the  hus- 
band.^" 

As  to  the  creation  of  such  jointure,  or  antenuptial  provision, 
for  the  wife  in  this  state,  so  as  to  bar  the  right  or  claim  of  such 
wife  in  the  lands  of  her  husband,  it  is  provided  by  statute  that 
whenever  an  estate  in  lands  shall  be  conveyed  to  a  person  and 
his  intended  wife,  or  to  such  intended  wife  alone,  or  to  any 
person  in  trust  for  such  intended  wife,  for  the  purpose  of  cre- 
ating a  jointure  for  such  intended  wife;  or  whenever,  for  the 
same  purpose,  a  pecuniary  provision  shall  be  made  for  the  ben- 
efit of  the  intended  wife — the  same  shall  be  a  bar  to  the  right 
or  claim  of  such  wife  in  lands  of  her  husband :  Provided,  The 
intended  wife,  at  the  time  of  the  creation  of  such  jointure,  sig- 
nified, in  writing,  indorsed  upon  or  attached  to  the  deed  creating 
said  jointure,  her  assent  to  receive  the  same  in  lieu  of  all  right 
or  claim  of  such  wife  in  the  lands  of  the  husband."^ 

As  a  widow  cannot  be  barred  by  the  will  of  her  husband  of 
the  interest  given  her  in  his  estate  by  the  law,  unless  she  con- 
sents thereto,  so  neither  can  she  be  barred  by  any  antenuptial 
provision  which  may  be  made  for  her  unless  she  gives  consent 
thereto. 

"Co.  Lit.  36;  Vincent  v.  Spooner,  Rainbolt  v.  East,  56  Ind.  538,  26  Am. 
2  Cush.  (Mass.)  467.  Rep.  40;  Randies  v.  Randies,  dZ  Ind. 
'■Burns'  R.  S.  1908,  §  3040.  93.  A  contract  executed  in  accord- 
"  Burns'  R.  S.  1908,  §  3038.  If  a  ance  with  this  section  creating  a  life- 
valid  antenuptial  contract  is  made  de-  estate  in  the  wife  to  lands,  is  such  an 
fining  the  rights  of  the  wife,  she  will  estate  as  cannot  be  divested  by  a  parol 
not  be  entitled  to  the  personal  estate  contract.  Craig  v.  Craig,  90  Ind.  215. 
given  absolutely  by  statute  to  a  wid-  If  by  such  a  contract  the  interest  of  a 
ow.  Shaffer  v.  Matthews,  11  Ind.  83.  wife  in  the  lands  of  the  husband  is 
A  contract  between  a  husband  and  limited  to  a  life-estate  in  one-third 
wife  by  which  she  relinquishes  her  thereof  she  cannot  claim  a  fee  in  any 
rights  in  his  real  estate  must  be  in  portion  of  such  lands.  Shaffer  v. 
writing,  and  must  be  executed  in  Shaffer,  90  Ind.  472.  A  husband  and 
strict    conformity    with    the    statute,  wife  may  by  a  parol  contract  control 
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The  instrument  creating  the  jointure  contemplated  in  this 
statute  must  be  in  writing,  and  must  be  executed  in  strict  con- 
fonnity  with  the  statute.^* 

And  when  such  instrument  has  been  executed  in  accordance 
with  the  statute,  the  rights  conferred  thereby  cannot  be  divested 
by  a  parol  agreement  between  the  husband  and  wife.^^ 

This  statute  contemplates  an  antenuptial  provision  for  the 
wife,  either  in  lands  or  in  personal  property,  a  pecuniary  pro- 
vision. And  where  a  valid  antenuptial  contract  is  made  which 
defines  the  rights  of  the  wife  in  her  husband's  personal  prop- 
erty, she  will  be  confined  to  the  provision  so  made,  and  will  not 
be  entitled  to  take  that  portion  of  the  husband's  personal  prop- 
erty which  is  given  to  her  absolutely  by  statute.^*' 

The  consent  of  the  wife  to  such  antenuptial  agreement  is  es- 
sential to  its  validity,  and  where  the  wife  is  an  infant,  her  con- 
sent thereto  shall  not  be  valid,  unless  the  father,  or  in  case  of 
his  death,  her  mother,  and  where  the  parents  are  both  dead,  her 
guardian,  shall  signify  consent  by  joining  her  in  the  deed." 

§  763.  When  may  elect  as  to  jointure. — Where  an  ante- 
nuptial arrangement  is  valid,  the  widow  will  be  bound  by  it,  and 
will  have  no  right  of  election;  but  if  such  antenuptial  provision 
is  invalid  for  want  of  the  wife's  consent,  or  in  case  of  any  post- 
nuptial provision,  the  widow  will  have  her  election.  The  statute 
reads:  "If  before  her  coverture,  but  without  her  assent,  or 
if  after  her  coverture,  any  such  jointure  or  pecuniary  provi- 
sion shall  be  assured  or  given  her  for  her  jointure,  in  lieu  of  her 
right  to  one-third  of  the  lands  of  her  husband,  she  shall  make 
her  election,  within  one  year  after  the  death  of  her  husband, 
whether  she  will  take  such  jointure  or  pecuniary  provision,  or 

the  interest  that  each  shall  have  in  the  ^^  Craig  v.  Craig,  90  Ind.  215. 

personal  estate  of  the  other.    Hough-  "  Shaffer  v.  Matthews,  11  Ind.  83 ; 

ton  V.  Houghton,  14  Ind.  405,  11  Am.  Tevis  v.  McCreary,  3  Met.  (Ky.)  151; 

Dec.    69;    Rainbolt    v.    East,    56    Ind.  Findley   v.    Findley,    11    Gratt.    (Va.) 

538,  26  Am.  Rep.  40.  434;  McNutt  v.  McNutt,  116  Ind.  545, 

"^Caylor  v.  Roe,  99  Ind.  1;  Rainbolt  19  N.  E.  115,  2  L.  R.  A.  372n;  Rich- 

V.    East,    56    Ind.    538,    26   Am.    Rep.  ards  v.  Richards,  17  Ind.  636. 

40;  Randies  v.  Randies,  63  Ind.  93.  ^Burns'  R.  S.  1908,  §  3041. 
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whether  she  will  retain  her  right  to  one-third  of  the  lands  of  her 
husband;  but  she  shall  not  be  entitled  to  both."^^ 

The  principal  distinction  between  settlements  made  before 
marriage  and  those  made  after  marriage — aside  from  the  right 
of  election  given  by  this  last  statute — is,  that  the  contemplated 
marriage  is  the  consideration  which  supports  the  former,  while 
the  latter  are  without  any  such  consideration.  Postnuptial  set- 
tlements are  usually  nothing  more  nor  less  than  gifts  of  real  or 
personal  property,  or  both,  between  husband  and  wife,  which, 
notwithstanding  the  disabilities  of  coverture,  equity  places  upon 
the  same  footing  as  other  gifts.  Such  settlements,  for  want  of 
consideration,  are  deemed  voluntary,  yet,  like  other  voluntary 
transactions,  they  are  valid  and  binding  between  the  parties,  in 
the  absence  of  fraud  or  undue  influence.^'' 

To  bar  the  widow's  rights,  there  must  be  a  substantial  per- 
formance of  an  antenuptial  contract.  It  matters  not  how  ef- 
fectual a  bar  the  agreement  provides  for,  if  it  is  not  strictly  and 
substantially  complied  with,  it  will  not  deprive  the  widow  of 
her  rights  at  law.*" 

And  a  provision  which  fails  in  the  requirements  of  a  legal 
jointure,  and  cannot,  therefore,  take  effect  as  such,  may,  never- 
theless, be  of  such  a  character  that  a  court  of  equity  will  compel 
a  widow  to  elect  between  it  and  her  rights  in  law.*^ 

It  will  be  noticed  that  the  statute  requires  the  wife's  assent 
to  a  settlement  by  way  of  jointure  to  be  indorsed  in  writing 
upon  the  instrument  creating  the  jointure,  and  if  this  is  not  done 
she  may  repudiate  it  and  elect  to  take  the  interest  given  her  by 
the  law.     Her  assent  to  such  jointure  is  not  essential  to  its  valid- 

"^  Bums'  R.  S.   1908,   §  3042.     This  ^  Rose  v.  Rose,  93  Ind.  179 ;  Schou- 

section   of  the   statute   must  be   con-  ler,  Dom.   Rel.,   §   184. 

strued  with  the  other  sections,  which  *'  Sargent  v.   Roberts,  34   Me.    135 ; 

make  a  provision  for  a  wife  in  lieu  Sheldon  v.  Bliss,  8  N.  Y.  31 ;  Johnson 

of  such  interest  as  the  law  gives  her  v.   Johnson,  23   Mo.  561 ;   Brenner  v. 

in  her  husband's  estate.     Randies  v.  Gauch,   85   111.  368. 

Randies,  63  Ind.  93.  "Gardner  v.  Gardner,  10  R.  I.  211; 

Logan  V.  Phillips,  18  Mo.  22. 
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ity  for  under  the  above  statute,  if  she  has  not  so  assented  she 
may  yet  be  bound  thereby  if  she  so  elects.'*" 

§  764.  As  to  jointure  of  husband. — A  husband  may  bar 
himself  of  any  interest  in  the  wife's  property  by  an  antenuptial 
agreement.  The  statute  providing  that  whenever  an  estate  in 
lands  or  other  property  shall  be  conveyed  to  a  woman  and  her 
intended  husband  or  to  such  intended  husband  alone,  as  an  equiv- 
alent for  or  in  lieu  of  all  right  or  claim  of  the  said  intended  hus- 
band in  the  lands  of  his  future  wife,  the  same  shall  be  a 
bar  to  such  right  or  claim :     Provided,  The  intended  husband, 


^  Mannan  v.  Mannan,  154  Ind.  9, 
55  N.  E.  855.  "It  is  settled  in  this 
state  that  an  antenuptial  agreement 
in  writing  executed  between  the  pros- 
pective husband  and  his  intended  wife, 
that  either  or  both  will  take  on  the 
death  of  the  other  a  less  interest  in 
the  real  estate  of  the  other  than  that 
given  by  law,  is  binding  upon  the  par- 
ties thereto  until  vacated  or  set  aside. 
McNutt  V.  McNutt,  116  Ind.  545,  19 
N.  E.  115,  2  L.  R.  A.  Z12,  and  cases 
cited;  Rainbolt  v.  East,  56  Ind.  538, 
26  Am.  Rep.  40.  At  common  law  a 
wife  could  not  be  barred  of  her  dower 
by  an  agreement  entered  into  by  her 
after  marriage,  and  if  she  did  enter 
into  an  agreement  to  accept  a  pro- 
vision in  lieu  of  dower  she  might 
after  the  death  of  her  husband  refuse 
to  accept  said  provision,  and  claim 
her  dower,  but  if  she  accepted  the 
provision  made  in  lieu  of  dower,  and 
agreed  thereto  after  the  death  of  her 
husband,  she  was  concluded.  3  Ba- 
con's Abr.,  pp.  227,  228,  232;  10  Am. 
&  Eng.  Ency.  of  Law  (2d  ed.),  211; 
11  Am.  &  Eng.  Ency.  of  Law  (2d 
ed.),  92;  Co.  Litt.  (B.  &  H.  ed.), 
36b,  §  41.  It  is  said  in  3  Bacon's 
Abr.,  at  p.  232,  of  §  9,  Henry  8,  ch. 
10:  'If  it  be  before  marriage,  she  is 
sole,    and    as    such,    under    no    man's 


power ;  if  after  marriage,  she  takes 
a  jointure  in  satisfaction  of  dower, 
she  may  waive  it  after  her  husband's 
death ;  but,  if  she  enters  and  agrees 
thereto,  she  is  concluded;  for  though 
a  woman  is  not  bound  by  any  act 
when  she  is  not  at  her  own  disposal, 
yet  if  she  agrees  to  it  after  she  is 
at  liberty,  it  is  her  own  act,  and  she 
cannot  avoid  it.'  It  has  been  held 
in  Wisconsin,  under  a  statute  on  this 
subject  in  all  respects  the  same  as 
ours,  that,  if  such  jointure  or  pecu- 
niary provision  be  made  before  mar- 
riage, and  without  the  assent  of  the 
intended  wife  signified  in  the  manner 
required  by  law,  or  if  made  after 
marriage,  she  shall  have  one  year 
after  the  death  of  her  husband  to 
make  her  election  whether  she  will 
take  such  jointure  or  pecuniary  pro- 
vision, or  take  the  share  of  his  es- 
tate given  by  statute;  that  such  right 
of  election  being  secured  by  statute, 
she  could  not  by  contract  made  dur- 
ing coverture  deprive  hersellf  of  such 
right.  Wilber  v.  Wilber,  52  Wis.  298, 
302,  9  N.  W.  163;  Hunger  v.  Per- 
kins, 62  Wis.  499,  504,  22  N.  W.  511; 
Leach  v.  Leach,  65  Wis.  284,  291,  26 
N.  W.  754;  see  also  Townsend  v. 
Townsend,  2  Sandf.  (N.  Y.)  711;  10 
Am.  &  Eng.   Ency.  of  Law,  211." 
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at  the  time  of  the  execution  of  such  conveyance,  signified,  in 
writing  indorsed  upon  or  attached  to  said  conveyance,  his  assent 
to  receive  the  same  in  heu  of  all  right  or  claim  of  such  husband 
in  the  lands  of  the  wife/^ 

And  if  such  contract  is  properly  executed  it  is  not  to  be  re- 
voked by  the  husband,  and  stands  as  a  bar  to  any  claim  he  may 
urge  to  his  interest  as  widower  in  the  property  of  the  wife.'** 

His  right  of  inheritance  in  the  real  estate  of  his  wife  may  be 
waived  by  a  husband  by  an  agreement  or  may  be  restrained  by 
some  estoppel  which  he  has  imposed  upon  himself.*^ 

§765.  Effect  of  settlement  by  jointure. — It  is  further 
provided  by  statute  that  "If  a  woman  be  lawfully  evicted  of  lands 
assigned  to  her  as  jointure,  or  be  deprived  of  provision  made  for 
her  as  jointure;  or  if  a  man  be  lawfully  evicted  of  lands  or  de- 
prived of  other  property  conveyed  to  him  in  nature  of  a  jointure, 
— which  assignment,  provision,  or  conveyance  had  barred  her  or 
his  right  in  the  lands  of  her  husband  or  of  his  wife,  as  the  case 
may  be,  then  her  or  his  right  to  a  third  of  said  lands  shall  revive 
and  be  in  force.  "**^ 

This  statute  provides  for  a  revivor  of  the  statutory  rights  of 
the  surviving  husband  or  wife  in  case  the  provision  made  for 
either  by  way  of  jointure  should,  for  some  legal  reason,  fail. 
In  such  case  the  agreement  made  becomes  in  effect  null,  and  no 
longer  acts  as  a  bar. 

In  cases  of  divorce  an  antenuptial  contract  between  the  par- 
ties as  to  the  interest  of  each  in  the  property  of  the  other  may 
be  considered  by  the  court  in  determining  the  question  of 
alimony.*^ 

A  decree  of  divorce  settles  all  property  rights  as  between  the 
husband  and  wife,  but  not  as  between  either  of  them  and  third 
persons.*^ 

"Burns'  R.  S.  1908,  §  3039.  510;   Huffman  v.  Copeland,   139  Ind. 

"Daubenspeck    v.    Biggs,    71    Ind.  221,  38  N.  E.  861. 

255.  ^'Burns'  R.  S.  1908,  §  3050. 

"^  Leach  v.  Rains,   149  Ind.   152,  48  *' Corey  v.   Corey,  81   Ind.  469. 

N.  E.  858;   Roach  v.  White,  94  Ind.  ''Thompson  v.  Thompson,  132  Ind. 


288,  31  N.  E.  529. 
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Where  an  antenuptial  contract  binds  the  husband  to  provide 
sufficiently  by  will  for  the  wife,  he  will  not  be  permitted  to  be 
the  sole  judge  of  what  constitutes  such  sufficiency;  and  if  he 
makes  provision  for  a  maintenance  for  the  widow  which  is  not 
sufficient,  a  court  of  equity  will  interpose  to  increase  the 
amount.*^ 

A  deed  to  a  wife  as  her  jointure  in  her  husband's  lands  only 
affects  her  rights  as  widow  in  such  real  estate,  and  will  not  bar 
her  claim  to  property  that  may  descend  to  her  as  heir  of  her 
husband.^*^ 

An  antenuptial  settlement  by  way  of  jointure,  when  duly  ac- 
cepted, as  provided  for  by  the  statute,  is  a  complete  bar  to  any 
rights  the  wife  may  claim  in  the  estate  of  her  deceased  husband 
as  his  widow.  It  does  not,  however,  cut  off  any  rights  she  may 
have  by  inheritance.^^ 

As  has  been  shown  the  husband  is  responsible  for  the  debts 
of  the  wife  contracted  before  marriage,  to  the  extent  of  the 
property  received  by  her,  and  an  antenuptial  settlement  will  not 
relieve  him  from  the  obligation  thus  cast  upon  him  by  the  law.^^ 

'' Rivers  V.  Rivers,  3  Desaus  Eq.  (S.  19  N.   E.    115,  2  L.   R.  A.   372n,  the 

Car.)     190;    Garrard    v.    Garrard,    7  court  says:     "In  Brown  v.   Harmon, 

Bush   (Ky.)   436.  1Z  Ind.  412,  and  Wood  v.  Beasley,  107 

~  Glass  V.   Davis,    118   Ind.   593,   21  Ind.  2,1,  7  N.  E.  331,  it  was  held  that 

N.    E.    319.     Jointure    has    the    same  where  a  testator  devised  land  to  his 

effect  on  the  wife's  interest  which  she  widow  as  long  as  she  should  remain 

takes   under   our   statute   that   it   had  his  widow,  and  directed  that  upon  her 

on  her  dower  interest.     Its  effect  on  marriage   it   should   go   to   his   heirs, 

dower  is  thus  stated :     "In  treating  of  the   widow   could   not  claim   as   heir, 

dower,  it  has  been  seen  that  one  mode  These  cases  rule  here.     They  simply 

of  barring  the  claim  of  a  widow  to  announce  that  courts  will  give  effect 

dower  is  by  settling  upon  her  an  al-  to  the  manifest  purpose  of  testators 

lowance   previous  to  marriage   to   be  and     contracting     parties,     and     that 

accepted    in    lieu    thereof.      This    is  where  it   appears   that  a  widow   was 

called  jointure."    1  Wash.  Real  Prop.,  not  intended  to  be  dealt  with  as  an 

313.  heir,  she  can  acquire  no  rights  in  that 

"  Craig  V.  Craig,  90  Ind.  215 ;  Glass  capacity." 

V.  Davis,  118  Ind.  593,  21  N.  E.  319;  '"Powell     v.     Manson,     22     Gratt. 

Sutherland  v.  Sutherland,  69  111.  481.  (Va.)    177;    Harrison    v.    Trader,   27 

In  McNutt  v.  McNutt,   116  Ind.  545,  Ark.  288. 
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§  766.  Other  marriage  settlements. — AVhile  the  jointure 
provided  for  in  these  statutes  is  a  species  of  marriage  settlement, 
yet  such  settlements  may  be,  and  are,  frequently  made  which 
differ  in  many  respects  from  a  mere  jointure.  A  marriage  set- 
tlement is  defined  to  be  "an  agreement  made  by  the  parties  in  con- 
templation of  marriage,  by  which  the  title  to  certain  property 
is  changed,  and  the  property  to  some  extent  becomes  inalien- 
able."'^ 

In  such  contracts  the  parties  may  settle  the  precise  rights 
they  shall  respectively  have  in  their  own  and  each  other's  prop- 
erty during  their  married  life,  and  what  shall  become  of  such 
property  afterwards.  And  third  persons  may  settle  property  on 
a  husband  and  wife,  or  either  of  them,  in  consideration  of  their 
marriage,  which  property  they  will  hold  when  married  subject 
to  the  terms  of  such  settlements,  and  not  to  the  laws  ordinarily 
governing  marriage  estates.     The  validity  of  such  settlements 


^  Bouvier  Law  Diet. ;  Scribner  on 
Dower,  p.  409;  Kennedy  v.  Kennedy, 
150  Ind.  636,  50  N.  E.  756;  Unger  v. 
Mellinger,  43  Ind.  App.  524,  88  N. 
E.  74.  "The  right  of  an  adult  in- 
tended husband  and  wife  in  contem- 
plation of  marriage,  to  intercept  a 
statutory  line  of  descent,  or  of  the 
rights  conferred  by  law,  and  substi- 
tute by  contract,  or  agreement,  a  rule 
of  inheritance  of  their  own  creation, 
bj'  which  their  respective  rights  in  the 
property  of  each  other  may  be  meas- 
ured or  determined,  is  a  well  settled 
principle.  Bishop  on  Married  Wom- 
en. §  427;  McXutt  v.  McNutt,  116  Ind. 
545  [19  N.  E.  115],  2  L.  R.  A.  372. 
In  fact,  no  principle  seems  to  be  more 
firmly  settled  at  the  present  time  than 
that  an  adult  woman,  before  her  mar- 
riage, may  bar  her  legal  rights  in  her 
husband's  estate  by  her  agreement  to 
accept  any  other  provisions  in  lieu 
thereof,  and  such  an  agreement  will 
be  upheld  and  enforced  by  the  courts 
in  the  absence  of  fraud  or  imposition 


upon  her,  and  where  it  may  be  said, 
under  the  particular  circumstances, 
that  it  is  not  unconscionable.  Mc- 
Nutt  V.  McXutt  [116  Ind.  545,  19  N. 
E.  115,  2  L.  R.  A.  372],  and  authori- 
ties there  cited;  Shaffer  v.  Matthews, 
n  Ind.  83;  Andrews  v.  Andrews, 
8  Conn.  79;  Barth  v.  Lines,  118  111. 
374,  59  Am.  Rep.  374,  7  X.  E.  679. 
In  McXutt  V.  ^.IcXutt  [116  Ind.  545, 
19  N.  E.  115,  2  L.  R.  A.  372],  on  p. 
550  of  the  opinion,  Elliott,  Judge, 
speaking  as  the  organ  of  this  court, 
said :  'The  truth  is,  it  is  exceedingly 
difficult  to  imagine  why,  in  any  case 
where  there  is  no  fraud,  courts  should 
displace  the  judgment  of  contracting 
parties  and  substitute  their  own.  No 
person  in  the  world  can  so  well  and 
so  justly  judge  as  the  contracting 
parties  themselves,  and  it  is  only  in 
the  strongest  and  clearest  cases  that 
courts  should  disregard  their  judg- 
ment, and  never  where  there  is  neither 
positive  wrong  nor  fraud." 
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may  be  specially  affected  by  the  form  of  the  settlement,  the 
execution  and  recording  thereof,  the  capacity  of  the  parties,  the 
consideration,  and  the  fairness  of  the  transaction. 

Such  settlements  may  provide  not  only  for  the  husband  and 
wife,  but  for  their  issue,  for  the  issue  of  a  former  marriage, 
for  collaterals,  or  even  for  strangers,  and  may  affect  all  kinds 
of  property  either  in  possession  or  expectancy.^* 

While  almost  any  reasonable  agreement  made  before  marriage 
to  secure  to  the  wife  a  competent  estate  or  support  during  life, 
will  be  upheld  as  a  good  antenuptial  agreement,  yet,  as  a  rule, 
where  the  agreement  is  simply  that  the  wife  shall  have  control 
of  her  own  property  with  power  to  dispose  of  it,  such  agree- 
ment will  not  bar  her  claims  to  the  right  given  her  by  law  in 
her  husband's  estate.^^  An  antenuptial  contract  will  not  be  ex- 
tended by  implication  so  as  to  bar  the  widow's  rights  in  lands 
acquired  by  the  husband  after  the  date  of  the  contract.  The 
intention  to  so  bar  the  wife's  right  in  all  property  of  which  the 
husband  may  be  seized  during  the  coverture  must  clearly  appear 
from  the  contract. 

A  settlement  during  the  marriage  is  no  bar  to  the  widow's 
rights  unless  it  is  voluntarily  accepted  by  her  after  the  husband's 
death.  Nor  will  such  postnuptial  settlement  be  regarded  as  in 
lieu  of  her  rights  at  law  unless  the  intention  is  so  expressed  in 
the  contract. ^*^ 

For  after  the  marriage  has  been  consummated  it  could  not 
constitute  a  valuable  consideration  for  a  subsequent  contract  of 
the  parties  thereto.  Such  settlement  being  merely  voluntary  and 
in  the  nature  of  a  gift,  it  would  not  be  valid  as  against  cred- 
itors. But  if  a  postnuptial  settlement  rests  upon  some  valuable 
consideration  other  than  marriage,  it  will,  in  the  absence  of 
fraud,  be  upheld  even  against  creditors." 

"14  Am.  &  Eng.  Ency.  of  Law,  540;  (N.   Y.)    482;    Adams   v.   Adams,    39 

Bishop   on    Married   Women,    §   427;  Ala.  274. 

McNutt    V.    McNutt,    116    Ind    545,  '"  McCartee  v.  Teller,  2  Paige   (N. 

19  N.  E.  115,  2  L.  R.  A.  372n;  Leach  Y.)    511;    Mitchell  v.   Word,   60   Ga. 

V.  Rains,  149  Ind.  152,  48  N.  E.  858.  525. 

'=  Swaine   v.    Ferine,    5   Johns.    Ch.  "  Clow  v.  Brown,  Zl  Ind.  App.  172, 
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But  where  both  the  contracting  parties  have  separate  estates 
and  the  contract  provides  that  in  contemplation  of  marriage 
neither  of  the  parties,  in  case  of  the  death  of  the  other,  shall 
claim  any  part  or  interest  by  descent  or  otherwise  in  the  estate 
of  the  other,  but  that  such  estate,  both  real  and  personal,  shall 
descend  to  the  heirs  of  the  decedent  the  same  as  it  would  if  they 


12  N.  E.  534;  Unger  v.  Mellinger,  Zl 
Ind.  App.  639,  17  N.  E.  814,  117  Am. 
St.  348;  Hilbish  v.  Hattle,  145  Ind. 
59,  44  N.  E.  20,  Z2>  L.  R.  A.  783.  In 
Blow  V.  Maynard,  2  Leigh  (Va.)  29, 
Carr,  Judge,  gave  the  subject  of  post- 
nuptial settlements  an  examination, 
cited  a  number  of  cases,  and  said, 
that  the  giving  up  of  an  interest  in 
the  settler's  estate  will  support  such 
a  settlement.  "The  cases,"  he  said, 
"also  show,  that  not  only  the  relin- 
quishment by  the  wife,  of  a  certain 
and  fixed  interest  in  her  husband's 
estate,  but  also  of  a  contingent  inter- 
est, will  support  a  post-nuptial  settle- 
ment, where  there  is  no  badge  of 
fraud;  as  the  giving  up  her  interest  in 
a  bond,  though  contingent.  1  Eq.  Ca. 
Abr.  19;  (Ward  v.  Shallet  (1750),) 
2  Ves.  Sr.  16.  So,  likewise,  the  re- 
leasing her  jointure  or  dower.  (Ball 
v.  Burnford  (1700),)  Free.  Ch.  113; 
(Scott  V.  Bell  (1673),)  2  Lev.  70,  147; 
(Cottle  V.  Fripp  (1691),)  2  Vern.  220." 
In  the  case  last  cited  a  husband  had 
settled  on  his  wife  a  jointure  issuing 
out  of  certain  real  estate.  Later  the 
wife  joined  the  husband  in  a  sale  of 
that  real  estate,  "and  in  consideration 
thereof,  and  in  lieu  of  her  jointure," 
the  husband  gave  a  certain  bond  in  her 
favor,  which  was  upheld  as  against  a 
subsequent  creditor  of  the  husband. 
In  Scott  V.  Bell,  2  Lev.  70,  a  wife 
joined  in  an  alienation  of  her  joint- 
ure, and  had  another  made  the  same 
day.     It  was  held  that  the  new  settle- 


ment was  not  voluntary.  It  was  said 
by  Hale  and  the  court  that  the  sec- 
ond settlement  was  not  void  as  to  a 
subsequent  lease  made  by  the  hus- 
band, "for  the  old  settlement  being 
destroyed,  and  the  new  made  the 
same  day,  an  agreement  by  him  to 
make  the  new  settlement,  in  consid- 
eration the  wife  would  pass  the  fine 
and  bar  the  old  settlement,  shall  be 
intended,  and  the  consideration  shall 
extend  to  all  the  uses  of  the  new 
settlement ;  for  it  shall  not  be  pre- 
sumed that  the  wife  would  have  part- 
ed with  her  estate  by  the  old  settle- 
ment, unless  the  baron  would  make 
the  same  provision  for  her  and  her 
issue  by  the  new."  In  that  case  the 
lands  in  the  new  settlement  were  said 
to  be  almost  of  double  value  to  those 
in  the  first  settlement,  yet  by  direction 
of  the  court  the  jury  gave  their  verdict 
sustaining  the  new  settlement.  In 
Ward  V.  Shallet,  2  Ves.  Sr.  16,  a  wife 
had  a  contingent  interest  under  a  bond 
given  by  her  husband  on  the  marriage. 
She  agreed  to  part  with  that  interest 
upon  her  husband's  making  another 
settlement  upon  her.  It  was  said  by 
the  lord  chancellor  that  the  parting 
with  her  contingent  interest  under 
the  bond  was  a  clear  consideration ; 
that  a  contingent  interest  may  be  a 
consideration  as  well  as  a  certain  in- 
terest; and  that  the  wife,  insisting  on 
the  benefit  of  it,  was  barred  from  any 
claim  under  the  bond. 
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had  not  married,  such  contract  will  be  upheld,  as  resting  upon 
a  sufficient  and  valid  consideration,  and  the  survivor  could  take 
no  interest  in  the  estate  of  the  deceased  spouse.  And  the  fact 
that  such  decedent  left  no  lineal  descendant  will  not  entitle  the 
survivor  to  any  interest  in  the  estate  as  heir  or  otherwise. ^^ 

Antenuptial  contracts,  by  which  it  is  attempted  to  regulate 
and  control  the  interest  which  each  of  the  parties  to  the  mar- 
riage shall  take  in  the  property  of  the  other,  during  coverture 
or  after  death,  like  dower,  are  favored  by  the  courts  and  will 
be  enforced  according  to  the  intention  of  the  parties. ^^ 

Such  contracts  are  said  to  be  opposed  to  no  rule  of  law,  nor 
to  any  principle  of  sound  policy,  but,  on  the  contrary,  to  be 
highly  beneficial.*'*' 

In  addition  to  the  reciprocal  agreements  in  such  contracts, 
they  have  for  their  support  the  consideration  of  marriage,  which 
is  not  only  a  valuable  consideration,  but,  as  has  been  frequently 
held,  the  highest  consideration  known  to  the  law.*'^ 

No  particular  form  of  words  is  necessary  to  constitute  a  valid 
antenuptial  contract.  However  informal  the  instrument  may 
be,  it  will  be  given  effect  if  the  intention  of  the  parties  is  mani- 
fested, and  it  is  such  as  can  at  law  or  in  equity  be  executed.*'^ 

It  has  been  held  that  even  letters  between  the  parties,  although 
informal,  will  be  sufficient  evidence  of  the  contract.*'^ 

As  is  said  in  one  case :  "Reason  and  authority  are  both  in 
favor  of  a  liberal  construction  of  these  contracts,  for  their  pur- 
pose is  to  prevent  strife,  secure  peace,  adjust  rights,  and  settle 
the  question  of  marital  rights  in  property.  From  the  earliest 
years  of  the  law  the  courts  of  chancery,  rejecting  the  iron  rules 
of  the  common  law,  have  favored  contracts  of  this  character, 

''McNutt  V.  McNutt,  116  Ind.  545,  Pac.  537;   1   Bishop  Mar.  Women,   § 

19  N.  E.  115,  2  L.  R.  A.  372n.  775. 

=°Ragsdale  v.  Barnett,  10  Ind.  App.  "^-McNutt  v.  IMcNutt,  116  Ind.  545, 

478,  Zl  N.  E.  1109;  Johnston  v.  Spi-  19  N.  E.  115,  2  L.  R.  A.  372n. 

cer,   107  N.  Y.   185,  13  N.  E.  753.  *"  Peck  v.  Vandermark,  99  N.  Y.  29 ; 

'"Andrews  v.  Andrews,  8  Conn.  79.  Kinnard  v.  Daniel,  13  B.  Mon.  (Ky.) 

"'Hafer  v.   Hafer,   ZZ   Kan.   449,  6  496. 
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and  this  rule  of  equity  has  been  engrafted  into  the  body  of 
American  jurisprudence."*'* 

The  interest  which  a  surviving  husband  or  wife  takes  in  the 
personal  estate  of  the  deceased  spouse  is  an  absolute  one,  un- 
der the  law,  but  parties  contemplating  marriage  ma}',  by  an 
antenuptial  contract,  intercept  the  statutory  line  of  descent  and 
substitute  for  it  a  rule  of  inheritance  of  their  own  creation.''^ 

A  parol  antenuptial  contract  reduced  to  writing  and  signed 
after  the  marriage  is  valid  and  enforcible  between  the  parties 
and  those  claiming  under  them.®® 

And  an  antenuptial  agreement  which  has  been  obtained  by 
fraud,  misrepresentation,  or  undue  influence  may  be  set  aside 
at  the  instance  of  the  party  wronged,  before  the  dissolution  of 
the  marriage.®^ 

In  construing  marriage  contracts,  the  real  intention  of  the 
parties  will  be  carried  out,  and  to  effect  this  such  contracts  will, 
as  in  the  case  of  last  wills,  be  liberally  construed,  without  regard 
to  the  strict  technical  meaning  of  the  words  used.®^ 

Antenuptial  agreements  which  are  to  be  executed  after  the 
marriage  has  been  determined  are  not  invalidated  by  the  mar- 
riage. "^ 

It  is  held  that  parties  contemplating  marriage  may  orally  agree 

"McNutt  V.  McNutt,  116  Ind.  545,  "The  cardinal  rule  by  which  all  such 

19  N.  E.  115,  2  L.  R.  .A..  372u.  contracts  are  measured  and  construed 

"  1  Bishop  Married  Women,  §  427 ;  is  the  intention  with  which  the  par- 

Ragsdale    v.    Barnett,    10    Ind.    App.  ties    contracted,    and    in    seeking   this 

478,  Zl  N.  E.  1109.  the  courts  will  look  not  only  to  the 

"Claypool  V.   Jaqua,    135    Ind.   499,  letter  of  the  instrument,  but  also  to 

35  N.  E.  285;  McAnnulty  v.  McAn-  its  general  scope  and  purpose,  and  to 

nulty,    120   111.  26,    11    N.   E.   397,   60  the     conditions,     situation     and     sur- 

Am.  Rep.  552.  rounding  circumstances  attending  the 

"  Lamb  v.  Lamb,  130  Ind.  273,  30  N.  parties  at  the  time  the  agreement  is 

E.  36,  30  Am.  St.  227.  entered  into."     Ardis  v.    Printup,   39 

^  Mintier   v.    Mintier,   28   Ohio    St.  Ga.  648 ;  Hafer  v.  Hafer,  Zi  Kan.  449, 

307;  Neves  v.  Scott,  9  How.   (U.  S.)  6  Pac.  537;  Stratton  v.  Rogers,  11  La. 

196,  13  L.  ed.  102;  Hutchins  v.  Dixon,  Ann.  380. 

11   Md.  29;    Ragsdale  v.   Barnett,    10        ""  Houghton   v.    Houghton,    14    Ind. 

Ind.    App.   478,   VJ   N.    E.    1109.     In  505,   11  Am.   Dec.   69;    1   Bl.   Comm. 

Ragsdale  v.  Barnett,  the  court  says :  442. 
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as  to  the  disposition  of  their  property,  and  may  confirm  such 
agreement  by  reducing  it  to  writing  after  marriage.^" 

§  767.    Vesting  of  the  wife's  interest  upon  judicial  sale. — 

Prior  to  the  act  of  March  ii,  1875,  as  is  shown  in  a  preced- 
ing section,  the  inchoate  interest  of  the  wife,  in  case  of  a  judi- 
cial sale  of  the  husband's  lands  upon  any  instrument  to  which 
she  was  not  a  party,  might  be  sold,  and  did  not  vest  in  her 
only  upon  the  contingency  of  her  surviving  her  husband.  In 
other  words,  it  did  not  in  such  a  case  become  a  vested  interest 
in  her  until  after  the  death  of  the  husband. 

By  the  act  of  1875,  the  interest  which  the  creditor  can  sell, 
and  the  interest  which  a  purchaser  can  acquire  under  such  sale, 
is  cut  down  to  two-thirds  of  the  land.  The  other  third,  to 
which  the  wife  had  an  inchoate  right  during  coverture,  to  be- 
come consummate  only  on  the  contingency  that  she  should  sur- 
vive her  husband,  is  given  immediately  to  the  wife.^^ 

The  first  section  of  that  act  provides :  "In  all  cases  of  judi- 
cial sales  of  real  property  in  which  any  married  woman  has  an 
inchoate  interest  by  virtue  of  her  marriage,  where  the  inchoate 
interest  is  not  directed  by  the  judgment  to  be  sold  or  barred 
by  virtue  of  such  sale,  such  interest  shall  become  absolute  and 
vest  in  the  wife  in  the  same  manner  and  to  the  same  extent 

™  Moore  v.  Harrison,  26  Ind.  App.  erty,  and  they  may  confirm  such 
408,  59  N.  E.  1077.  "Antenuptial  agreement  in  writing  after  their  mar- 
contracts  are  favored  by  the  law.  riage.  Buffington  v.  Buffington, 
They  adjust  property  questions  and  supra  [151  Ind.  200,  51  N.  E.  328]  ; 
promote  domestic  happiness.  In  such  Claypool  v.  Jaqua,  135  Ind.  499  [35 
contracts  no  formality  is  required,  and  N.  E.  285].  Such  contracts  are  up- 
a  liberal  construction  will  be  given  held  in  equity.  Leach  v.  Rains,  149 
them,  in  every  case  giving  effect,  if  Ind.  152  [48  N.  E.  858].  And  it  is 
possible,  to  the  intention  of  the  par-  not  necessary  to  their  validity  that 
ties.  Buffington  v.  Buffington,  151  anything  should  have  been  paid  by 
Ind.  200  [51  N.  E.  328]  ;  Kennedy  v.  the  wife  to  the  husband,  or  that  the 
Kennedy,  150  Ind.  636  [50  N.  E.  756]  ;  consideration  therefor  should  be 
McNutt  v.  McNutt,  116  Ind.  545  [19  stated  in  the  contract.  6  Am.  &  Eng. 
N.  E.  115],  2  L.  R.  A.  372.  The  rule  Ency.  of  Law  (2d  ed.)  758;  §  6630, 
is  well  established  that  parties  con-  Burns  1894  [Burns'  R.  S.  1908, 
templating  marriage  may  orally  agree  §  7464]." 
as   to   the   disposition    of  their   prop-  "  Taylor  v.  Stockwell,  66  Ind.  505. 
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as  such  inchoate  interest  of  a  married  woman  now  becomes 
absolute  upon  the  death  of  the  husband,  whenever,  by  virtue  of 
said  sale,  the  legal  title  of  the  husband  in  and  to  such  real  prop- 
erty shall  become  absolute  and  vested  in  the  purchaser  thereof, 
his  heirs  or  assigns,  subject  to  the  provisions  of  this  act,  and 
not  otherwise.  When  such  inchoate  right  shall  become  vested 
under  the  provisions  of  this  act,  such  wife  shall  have  the  right 
to  the  immediate  possession  thereof ;  and  may  have  partition, 
upon  agreement  with  the  purchaser,  his  heirs  or  assigns,  or  upon 
demand,  without  the  payment  of  rent,  have  the  same  set  off 
to  her."'" 

Under  this  statute  the  wife's  interest  does  not  become  a  vested 
one  unless  the  sale  is  a  judicial  one.  It  has  been  decided  that 
under  the  national  bankrupt  law  the  conveyance  by  the  judge 
or  register  to  the  assignee  is  a  judicial  sale  within  the  meaning 
of  this  statute,  whether  the  proceedings  in  bankruptcy  were  vol- 
untary or  involuntary.  In  such  case  the  husband's  title  is  not 
divested  by  a  sale  made  by  the  assignee  in  bankruptcy,  but  by 
the  conveyance  made  to  such  assignee." 

This  act  is  to  be  construed  liberally  to  accomplish  the  pur- 
pose for  which  it  was  intended.'*  The  intention  of  this  statute 
is  to  give  to  a  married  woman  the  same  rights  in  her  husband's 
real  estate,  upon  a  judicial  sale  thereof,  that  she  would  have 

"Burns'  R.  S.  1908,  §  3052.     Since  1;    Shelton    v.'   Shelton,   94    Ind.    113. 

the  enactment  of  this  section  a  mar-  This    section  applies   to  a   second   or 

ried  woman  has  had  the  right  to  have  any    subsequent    wife    without    refer- 

her  interest  in  the  lands  of  her  hus-  ence  to  there  being  children  by  either 

band  set  off  to  her,  whenever  the  hus-  marriage.     Caywood  v.    Medsker,   84 

band  was   divested  of  his   title  by  a  Ind.    520;    Davis    v.    Kellej-,    —    Ind. 

judicial    sale,    and    her    interest    was  — ,  97  N.  E.  336. 

not    sold.      Taylor    v.    Stockwell,    66  "Roberts   v.    Shroyer,   68   Ind.    64 

Ind.  505 ;  Roberts  v.  Shroyer,  68  Ind.  Ketchum  v.  Schicketanz,  73  Ind.  137 

64;  Ketchum  v.   Schicketanz,   73  Ind.  McCracken    v.    Kuhn,    73    Ind.    149 

137;    Richardson   v.    Schultz,   98  Ind.  Alattill  v.  Baas,  89  Ind.  220;  Powers 

429;   Foltz  v.  Wert,   103  Ind.  404,  2  v.  Nesbit,  127  Ind.  497,  27  N.  E.  501; 

N.   E.  950;   Elliott  v.   Cale,    113   Ind.  Mayer  v.  Haggerty,  138  Ind.  628,  38 

383,  14  N.  E.  708.     This  section  ap-  N.  E.  42. 

plies  to  equitable  estates  the  same  as  '*  Mattill  v.  Baas,  89  Ind.  220. 
legal  estates.     Keck  v.  Noble,  86  Ind. 
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if  she  survived  him;  and  her  inchoate  interest  in  such  real  estate 
upon  such  sale  becomes  absolute,  and  vests  in  the  wife  in  the 
same  manner  and  to  the  same  extent  as  if  the  husband  should 
die  on  the  day  of  the  sale.'^^ 

The  statute  gives  the  wife  the  same  interest  and  rights  in 
lands  held  by  her  husband  by  equitable  title  as  it  does  in  those 
held  by  him  by  legal  title.  So  that  when  the  equitable  title 
or  interest  of  the  husband  in  any  real  estate  is  sold  and  con- 
veyed away  from  him  under  a  judicial  sale,  his  wife  becomes 
immediately  and  absolutely  vested  with  title  to  one-third  of  the 
lands,  against  the  purchaser. '^^ 

While  this  statute  should  be  liberally  construed,  it  should 
not  receive  such  a  construction  as  will  confer  upon  married 
women  rights  not  contemplated  by  the  words  or  spirit  of  the 
law.  Neither  word  nor  spirit  give  to  a  married  woman  a  vested 
interest  in  the  lands  of  her  husband  during  his  life,  unless  his 
title  to  the  land  has  passed  from  him  and  vested  in  another  by 
judicial  sale.  Proceedings  to  compel  the  specific  performance 
of  a  contract  for  the  sale  and  conveyance  of  land,  the  title  to 
which  is  passed  by  a  commissioner  appointed  by  decree  of  court 
to  convey,  are  destitute  of  every  element  that  constitutes  a  judi- 
cial sale." 

The  rights  given  the  wife  by  this  statute  apply  to  any  sec- 
ond or  subsequent  wife,  regardless  of  whether  or  not  there  are 
children  by  either   marriage.^® 

The  wife  of  a  grantor,  who  has  joined  him  in  the  execution 
of  a  fraudulent  conveyance  of  his  lands,  is  not  thereby  estopped 

"Buser  v.  Shepard,  107  Ind.  417,  8  v.    Shelton,    94    Ind.    113;    Elliott    v. 

N.   E.  280.     When  a  wife  is  entitled  Cale,  113  Ind.  383,  14  N.  E.  708;  Cur- 

to    partition    under    this    section,    she  rier  v.  Elliott,  141  Ind.  394,  39  N.  E. 

becomes  entitled  to  her  share  of  the  554.     If  the  wife  dies  before  partition 

rents  accruing  after  the  sale.     Riley  is  made,  her  heirs  may  maintain  the 

V.  Davis,  83  Ind.  1.    This  section  does  action  when  the  time  arrives  at  which 

not  apply  to  mortgages  executed  prior  she  might  have  maintained  the  same, 

to   the   enactment  thereof.      Parkham  Summit   v.    Ellett,    88    Ind.   227 ;    El- 

V.  Vandeventer,  82  Ind.  544;   Pouder  liott  v.   Cale,   113  Ind.  383,   14  N.  E. 

V.    Ritzinger,    102   Ind.   571,    1    N.   E.  708. 

44 ;  Voltz  v.  Rawles,  85  Ind.  198.  "'  Straughan  v.  White,  88  Ind.  242. 

"  Keck  V.  Noble,  86  Ind.  1 ;  Shelton  ''  Caywood  v.  Medsker,  84  Ind.  520. 
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to  claim  her  interest  in  such  lands,  when  such  conveyance  is 
set  aside  at  the  instance  of  creditors,  as  against  such  creditors, 
or  the  purchasers  of  such  lands  under  a  judgment  subjecting 
them  to  sale  for  the  payment  of  the  claims  of  such  creditors. ^^ 

Under  this  statute,  a  wife  takes  her  interest  in  the  real  estate 
free  from  the  demands  of  the  general  creditors  of  her  husband, 
but  not  free  from  the  lien  of  a  prior  mortgage  placed  thereon 
by  the  husband  in  the  execution  of  which  she  may  join.  Her 
interest  in  the  land  is  bound  for  its  proportionate  share  of  the 
debt  created  by  such  mortgage,  as  much  so  after  the  title  thereto 
has  vested  in  her  by  force  of  this  statute,  as  it  was  while  the 
entire  title  to  the  land  remained  in  her  husband.^** 

But  where  the  husband's  land  has  been  sold  on  an  execution 
upon  a  judgment  lien  against  it,  which  judgment  lien  was  junior 
to  the  lien  of  a  mortgage  upon  such  land  in  the  execution  of 
which  the  wife  had  joined,  her  interest  vested  upon  such  sale, 
and  she  was  entitled,  upon  a  later  sale  on  the  foreclosure  of  such 
mortgage,  to  have  the  two-thirds  of  such  land  first  sold  in  pay- 
ment of  the  mortgage  debt  to  the  complete  exoneration  of  her 
one-thid  if  possible.®^  This  is  upon  the  theory  that  the  wife  un- 
der the  circumstances  occupies  a  position  in  relation  to  the  mort- 
gage somewhat  analogous  to  that  of  a  surety  for  her  husband. 
And  the  decree  in  such  case  should  be  so  shaped  as  to  first  re- 
quire the  sale  of  the  two-thirds. ^^ 

Where  the  wife's  one-third  interest  has  vested  in  her  by  rea- 
son of  the  fact  that  her  husband  had  been  adjudged  a  bank- 
rupt, and  such  interest  is  subject  to  a  prior  mortgage,  in  which 
the  wife  had  joined,  she  will  be  entitled  to  have  the  remaining 

"Rupe  V.  Hadley,   113  Ind.  416,  16  Leary  v.  Shaffer,  79  Ind.  567;   Patti- 

N.   E.   391;    Mattill  v.   Baas,   89   Ind.  son  v.   Smith,  93  Ind.  447;  Jefferson 

220;  Ketchum  v.  Schicketanz,  IZ  Ind.  v.    Coleman,    110   Ind.   515,    11    N.   E. 

137;  Dugan  v.  Massey,  6  Bush  (Ky.)  465. 

81 ;    Richardson   v.    Wyman,    62    Me.        ^  Union   Nat.   Bank  v.   McCorraha, 

280,    16  Am.   Rep.   459 ;    Summers   v.  14  Ind.  App.  82,  42  N.  E.  495 ;  Bunch 

Babb,  13  111.  483;  Malloney  v.  Horan,  v.  Grave,  111  Ind.  351,  12  N.  E.  514. 
49  N.  Y.  Ill,  10  Am.  Rep.  335.  '"Smith  v.  Sparks,  162  Ind.  270,  70 

"Jackman  v.  Nowling,  69  Ind.  188;  N.  E.  253. 
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two-thirds  of  the  land  sold  first  in  satisfaction  of  such  mort- 

The  lien  of  a  judgment  rendered  against  a  debtor  prior  to 
his  discharge  in  bankruptcy  does  not  attach  to  the  interest  which 
vests  in  his  wife  by  the  conveyance  to  the  assignee,  where  such 
interest  has  afterward,  on  the  death  of  the  wife,  descended  to 
such  debtor.^* 

As  the  interest  taken  by  the  wife  under  this  statute  is  not 
taken  by  her  as  heir,  but  as  purchaser,  she  will  not  be  bound 
by  a  secret  trust  of  which  she  had  no  notice.*''^ 

§  768.  What  constitutes  a  judicial  sale. — A  sale  made  by 
the  assignee  of  the  husband,  under  the  voluntary  assignment  act, 
is  a  judicial  sale  within  the  meaning  of  this  statute,  and  when 
the  wife  of  the  debtor  has  not  joined  with  her  husband  in  the 
deed  of  conveyance  to  the  assignee,  a  sale  by  the  assignee  of 
the  husband's  real  estate  will  vest  the  wife's  interest  in  such 
real  estate  at  once,  and  entitle  her  to  partition  thereof. ^° 

The  assignment  made  by  the  husband  is  not  a  judicial  sale 
within  the  meaning  of  the  statute,  and  vests  no  right  in  the 
widow  to  her  interest  in  the  lands  assigned,  nor  to  the  rents 
and  profits  of  such  lands  in  the  hands  of  the  assignee.  But  a 
sale  of  the  land  made  by  the  assignee  and  approved  by  the  court, 

^Leary    v.    Shaffer,    79    Ind.    567;  tion  for  specific  performance  will  not 

Mansur  v.  Hinkson,  94  Ind.  395 ;  Kel-  entitle  the  wife  to  partition.    Straugh- 

ley   V.    Canary,    129   Ind.    460,   29    N.  an  v.  White,  88  Ind.  242. 

E.  11.  "'Richardson    v.     Schultz,    98    Ind. 

'*  Mayer  v.  Haggerty,  138  Ind.  628,  429;  Burns'  R.  S.  1908,  §§  4013,  7482. 

38   N.   E.   42.     Where   the   lien   of  a  ""  Willson   v.    Miller,    30    Ind.    App. 

mechanic  or  a  sewer  assessment  at-  586,  66  N.  E.  757;  Lawson  v.  De  Bolt, 

tached  prior  to  the  enactment  of  this  78  Ind.  563 ;  Wright  v.  Gelvin,  85  Ind. 

section,  it  was  held  that  a  sale  under  128.    A  conveyance  of  lands  to  a  reg- 

such  lien  vested  in  the  purchaser  the  ister  in  bankruptcy  is  a  judicial  sale 

entire  title  to  the  lands   upon  which  within    the   meaning    of   this    section, 

the  lien  attached.    Elliott  v.  Cale,  113  Roberts     v.     Shroyer,     68     Ind.     64 

Ind.    383,    14    N.    E.    708;    Buser    v.  Ketchum  v.  Schicketanz,  72,  Ind.  137 

Shepard,    107   Ind.  417,  8  N.   E.  280.  lAIcCracken    v.    Kuhn,    72,    Ind.    149 

A  conveyance  by  a   commissioner  of  ]\Iattill  v.  Baas,  89  Ind.  220. 
the  interest  of  the  husband  in  an  ac- 
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is  such  a  judicial  sale  as  will  make  the  wife's  inchoate  interest 
absolute.^' 

This  statute  intends  that  in  all  cases  where  the  property  of 
the  husband  goes  to  satisfy  the  demands  of  his  creditors,  and 
goes  by  virtue  of  any  legal  process,  order,  writ,  judgment,  or 
decree  of  court,  or  through  any  judicial  intervention,  the  wife 
shall  have  an  immediate  right,  and  not  be  postponed  until  the 
death  of  the  husband.  The  character  of  the  means  which  takes 
the  property  from  the  husband  and  applies  it  in  satisfaction  of 
the  demands  of  creditors,  is  not  the  material  or  controlling  con- 
sideration. 

It  is  further  said,  "The  legislature  did  not  intend  that  the 
wife's  rights  should  depend  upon  the  procedure  by  which  the 
property  was  taken  from  her  husband  and  appropriated  to  the 
payment  of  his  indebtedness.  It  makes  no  difference,  so  far 
as  the  wife's  rights  are  concerned,  whether  the  property  is  seized 
upon  execution,  assigned  in  bankruptcy,  or  conveyed  to  a  trustee 
under  insolvent  acts ;  for  whatever  be  the  method  which  takes 
it  from  the  husband,  the  reason  for  giving  the  wife  her  interest 
is  the  same.  *  *  *  j^-  matters  little  or  nothing  to  the  wife 
how  the  property  is  taken  from  the  husband,  whether  by  sale 
under  an  assignment,  or  whether  by  sale  under  execution,  in 
either  case  the  important  matter  with  her  is  the  enjoyment  of 
the  property  while  its  enjoyment  will  be  of  material  benefit."^^ 

A  sale  of  the  husband's  real  estate  upon  proceedings  against 
him  in  bankruptcy,  is  a  judicial  sale.^^ 

It  is  also  settled  that  a  sale  of  real  estate  by  an  administrator 
under  an  order  and  decree  of  court  is  a  judicial  sale.''" 

A  judicial  sale  is  a  sale  by  authority  of  some  competent  tri- 

^  Hall  V.  Harrell,  92  Ind.  408 ;  Tay-  ^'  Lawson  v.  De  Bolt,  78  Ind.  563. 

lor  V.  Bruner,  130  Ind.  482,  30  N.  E.  "^  Ketchum   v.    Schicketanz,   1Z   Ind. 

635.     If  a  husband  makes  an  assign-  137. 

ment  for  the  benefit  of  creditors,  and  "^  Staley    v.    Dorset,     11    Ind.    367; 

his  lands  are  sold  by  the  assignee,  his  Lantz  v.  Mafifett,  102  Ind.  23,  26  N.  E. 

wife    will    be    entitled    to    partition.  195 ;   Vail  v.   Rinehart,   105   Ind.  6,  4 

Lawson    v.    De    Bolt,    78    Ind.    563;  N.  E.  218;   Bumb  v.  Card,   107  Ind. 

Wright  V.  Gelvin,  85  Ind.  128 ;  Hall  v.  575,  8  N.  E.  713 ;   Pierce  v.  Vansell, 

Harrell,  92  Ind.  408.  35  Ind.  App.  525,  74  N.  E.  554. 
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bunal,  by  an  officer  authorized  by  law  for  that  purpose.  The 
term  inckides  sales  made  by  sheriffs,  marshals,  masters,  commis- 
sioners, or  by  trustees,  executors,  or  administrators,  where  the  lat- 
ter sell  under  the  decree  of  a  court.  And  a  sale  made  under 
the  process  of  a  court  by  an  officer  appointed  and  commissioned 
to  sell,  which  becomes  absolute  only  upon  consummation  by  the 
court,  is  in  every  essential  respect  a  judicial  sale.^^ 

In  the  case  last  cited  it  was  held  that  a  sale  by  a  commissioner 
in  partition  was  a  judicial  sale.  But  in  Haggerty  v.  Wagner, 
148  Ind.  625,  48  N.  E.  366,  the  Supreme  Court  held  that  the 
wife  of  a  co-tenant  was  not  a  necessary  party  in  a  partition  pro- 
ceeding, and  that  the  sale  of  the  land  in  such  proceeding  not  only 
carried  the  husband's  interest  therein  but  also  divested  the  wife 
of  her  inchoate  interest  in  such  land.  And  in  Staser  v.  Gaar, 
Scott  &  Co.,  168  Ind.  131,  79  N.  E.  404,  it  was  held  that  the 
wife  in  such  case  was  entitled  to  her  one-third  of  the  funds  in 
the  hands  of  the  commissioner  as  against  the  creditors  of  her 
husband.     But  the  court  declined  to  overrule  the  Haggerty  case. 

The  principles  governing  the  law  of  eminent  domain  are  not 
applicable  to  a  sale  of  land  for  taxes,  and  such  sale  does  not 
divest  the  inchoate  interest  of  the  wife  in  her  husband's  land.®^ 

"'■  17   Am.   &  Eng.    Ency.   Law    (2d  alone,  where  no  resort,  in  any  event, 

ed.)  953;  Bouvier's  Law  Diet.;  Staser  is  contemplated  against  the  owner  or 

V.  Gaar,  Scott  &  Co.,  38  Ind.  App.  696,  his    personal    estate,    and    where    the 

78  N.  E.  987.  proceeding  is  strictly  in  rem.,  the  tax 

"^Thompson  v.  McCorkle,  136  Ind.  deed  will  undoubtedly  have  the  ef- 
484,  34  N.  E.  813,  36  N.  E.  211,  43  feet  to  destroy  all  prior  interests  in 
Am.  St.  334.  In  this  case  the  court  the  estate,  whether  vested  or  contin- 
says :  "It  is  said  by  counsel,  that  a  gent,  executed  or  executory,  and  those 
tax  title  is  not  a  derivative  title ;  that  in  possession,  reversion,  and  remain- 
it  does  not  come  from  the  owner,  but  der.  In  such  case,  the  tax  law  itself  is 
from  the  sovereign ;  that  the  pur-  notice  to  the  whole  world  of  the  liabil- 
chaser  does  not  derive  title  through  ity  of  the  land  for  all  public  assess- 
the  former  owner;  that  there  is  no  ments.  *  *  *  On  the  other  hand,  where 
privity  between  them,  and  that  taxes  the  law  requires  the  land  to  be  listed 
are  not  laid  upon  titles,  but  upon  the  in  the  name  of  the  owner  of  the  fee, 
land.  In  answer  to  this,  we  quote  or  of  any  other  interest  in  the  estate 
from  Blackwell  on  Tax  Titles  (3d  — provides  for  a  personal  demand  of 
ed),  p.  547:  Tn  those  states  where  the  tax — and  in  case  of  default  au- 
the   tax    is    a    charge    upon    the    land  thorizes   the    seizure   of  the  body   or 
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§  769.    Does  not  impair  obligation  of  contracts. — In  the 

case  of  Taylor  v.  Stockwell,  66  Ind.  505,  the  court  held  that  where 
sales  of  real  estate  are  made  upon  judgments  against  the  husband 
after  the  statute  under  consideration  took  effect,  whether  such 
judgments  were  rendered  on  contracts  made  before  or  after  the 
taking  effect  of  the  statute,  that  the  wife's  inchoate  interest  in 
such  real  estate  became  consummate ;  that  to  give  the  statute  this 
construction  was  not  impairing  the  obligation  of  contracts.  And 
that  a  sale  upon  a  judgment  rendered  upon  a  contract  made  prior 
to  the  taking  effect  of  this  statute  carried  title  to  only  the  undi- 
vided two-thirds  of  the  real  estate  sold.  One  judge  dissented  from 
this  conclusion.  The  decision  of  the  court  in  this  case  has  been 
held  applicable  only  in  so  far  as  contracts  generally  are  concerned, 
and  that  it  did  not  involve  any  such  question  where  specific  liens 
had  been  acquired  against  the  real  estate  prior  to  the  taking  effect 
of  the  statute;  and  that  therefore  the  wife's  interest  did  not  be- 
come absolute  upon  a  sale  of  the  husband's  lands  under  a  decree 
foreclosing  a  mortgage  thereon,  in  which  mortgage  the  wife  had 
not  joined,  such  mortgage  having  been  executed  by  the  husband 
before  the  statute  went  into  effect.  And  that  in  such  case  the  leg- 
islature could  not  increase  the  wife's  interest  and  by  so  doing 
diminish  the  interest  of  the  mortgagee  without  impairing  the  ob- 
ligation of  the  contract ;  that  remedies  which  are  available  for  the 
enforcement  of  a  contract,  at  the  time  and  place  where  it  is  made, 
are  part  of  its  obligation.  In  one  case  the  court  says  that  "under 
the  law  as  it  existed  at  the  date  of  such  mortgage,  the  appellant's 
inchoate  interest  in  the  mortgaged  property  would  not  vest  or  be- 

the  goods  of  the  delinquent,  in  satis-  the  title  is  a  derivative  one,  and  the 
faction  of  the  tax — and  in  terms,  or  tax  purchaser  can  recover,  in  eject- 
upon  a  fair  construction  of  the  law,  ment,  only  such  interest  as  he  may 
permits  a  sale  of  the  land  only,  when  prove  to  have  been  vested  in  the  de- 
all  other  remedies  have  been  ex-  faulter  at  the  time  of  the  assessment, 
hausted — then,  the  sale  and  convey-  Any  other  construction  of  laws  con- 
ance  by  the  officer,  passes  only  the  taining  such  provisions,  would  be  in 
interest  of  him  in  whose  name  it  was  violation  of  the  spirit  which  moved 
listed^upon  whom  the  demand  was  the  legislature  to  enact  them,  and  be 
made — who  had  notice  of  the  proceed-  the  means  of  depriving  innocent  per- 
ings,  and  who  alone  can  be  regarded  sons  of  their  estates.' " 
as  legally  delinquent.     In  such  cases 
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come  absolute  in  her,  except  upon  the  possible  contingency  that 
she  should  survive  her  husband,  which  contingency  might  never 
happen,  and,  therefore,  as  against  her,  the  mortgagee  took  the  en- 
tire property  by  his  mortgage,  as  a  security  for  the  mortgage  debt, 
subject  only  to  the  possible  contingency  that  she  might  survive  her 
husband.""^ 

No  other  case  has  announced  the  doctrine  as  broadly  as  it  is 
laid  down  in  Taylor  v.  Stockwell,  supra,  the  court  in  a  later  case 
saying:  "That  case  went,  perhaps,  as  far  as  we  can  legitimately 
go  in  upholding  the  statute.'"''* 

The  same  rule  of  construction  applied  to  mortgages  made  be- 
fore the  statute  went  into  effect,  is  also  held  applicable  in  cases  of 
other  specific  liens  which  may  have  attached,  such  as  liens  of  me- 
chanics and  material  men,  liens  for  sewer,  street  and  other  special 
assessments.®^ 

§  770.  Wife's  right  to  partition. — It  is  provided  that  the 
interest  the  wife  takes  under  this  statute  may  be  set  apart  to  her 
either  "upon  agreement  with  the  purchaser,  or  upon  demand,  with- 
out the  payment  of  rent.'"*^  She  is  thus  made  a  tenant  in  common 
of  the  real  estate  with  the  purchaser  at  any  such  judicial  sale 
thereof. 

As  no-  previous  demand  is  necessary  for  the  maintenance  of  an 
ordinary  action  in  partition,  so  none  is  necessary,  on  the  part  of 
the  wife,  before  bringing  her  action  for  partition  under  this  stat- 
ute. The  court  says,  "the  proper  construction  of  this  provision 
appears  to  us  to  be,  that  when  the  wife  shall  be  unable  to  obtain 
partition  by  agreement  with  the  owners  of  the  lands  in  which  her 
inchoate  interest  has  become  so  vested,  she  may  demand  to  have 
her  interest  set  off  to  her  by  the  institution  of  compulsory  proceed- 

"^  Parkham  v.  Vandeventer,  82  Ind.  ^  Helpenstine  v.  Meredith,  84  Ind.  1. 

544;   Voltz  V.   Rawles,   85   Ind.    198;  '^Buser  v.    Shepard,    107   Ind.   417, 

McGlothlin  v.   Pollard,   81   Ind.   228;  8  N.  E.  280;  Elliott  v.  Cale,  113  Ind. 

Helpenstine  v.    Meredith,  84   Ind.    1;  383,  14  N.  E.  708;  Currier  v.  Elliott, 

Pouder  v.  Ritzinger,   102  Ind.  571,   1  141  Ind.  394,  39  N.  E.  554. 

N.  E.  44.  ''  Burns'  R.  S.  1908,  §  3052.    ' 
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ings  for  that  purpose,  thus  recognizing  her  right  to  immediate  par- 
tition as  well  as  to  immediate  possession."" 

The  wife's  inchoate  interest  in  her  husband's  real  estate,  upon  a 
judicial  sale  thereof,  becomes  absolute  and  vested  in  her  as  of  the 
date  of  the  sale,  and  upon  her  death  will  descend  to  her  heirs,  and 
such  heirs  may  have  partition.®^  And  in  case  there  is  no  redemp- 
tion from  such  sale  the  wife,  her  heirs,  or  assigns  are  entitled  to 
one-third  of  the  rents  and  profits  accruing  from  the  lands  sold 
during  the  year  allowed  for  redemption.®" 

The  deed  of  the  husband  and  wife  to  the  interest  which  has 
vested  in  her  upon  a  judicial  sale  of  his  lands,  is  valid  to  convey 
title,  even  though  it  may  be  executed  before  the  year  of  redemp- 
tion has  expired.^ 

Where  the  land  of  the  husband  is  sold  on  a  decree  of  foreclos- 
ure of  a  mortgage  in  the  execution  of  which  the  wife  joined,  the 
wife  is  entitled  to  the  surplus  over  and  above  the  mortgage  debt 
and  costs,  to  the  extent  of  the  value  of  her  interest  in  the  whole 
tract,  as  against  judgment  lien  holders  of  judgments  against  the 
husband  to  which  the  wife  was  not  a  party.- 

"  No  demand  for  partition  need  be  much  as  the  amount  of  the  debt  for 

made  before  bringing  an  action  under  which  it  was   sold,   the  wife  will  be 

this  section.     McCracken  v.  Kuhn,  73  entitled    to    one-third    without    refer- 

Ind.  149.    A  wife  may  convey  her  in-  ence  to  the  value  of  the  land.     Man- 

terest   in   the   lands   and   the   grantee  sur  v.  Hinksort,  94  Ind.  395.     If  the 

may  have  partition  whenever  the  wife  property  sold  exceeds  in  value  $20,000, 

may  have  been  entitled  thereto.    Hoi-  the  wife  can  only  have  set  off  to  her 

lenback   v.    Blackmore,    70    Ind.    234;  under  this  section  one-third  of  lands 

Youst  V.  Hayes,  90  Ind.  413.  equal     to    $20,000,     in    value,     which 

**  Currier  v.  Elliott,  141  Ind.  394,  39  amount   is   subject  to  be   reduced   to 

N.   E.   554;    Elliott   v.   Cale,   80   Ind.  one-fourth    in    value    at    the    suit    of 

285 ;  Summit  v.  Ellett,  88  Ind.  227.  creditors,  if  the  lands  sold  exceed  in 

*»  Riley  v.  Davis,  83  Ind.   1;   Youst  value    $10,000.      Elliott    v.    Cale,    113 

V.  Hayes,  90  Ind.  413.     If  the  interest  Ind.  383,  14  N.  E.  708. 

of  the  wife  is  sold  at  judicial  sale  and  'Clements  v.   Davis,    155    Ind.   624, 

a   redemption   is   made   and   a    resale  57  N.  E.  905.     "Before  a  judicial  sale 

had,  the  wife  is  not  entitled  to  parti-  of  the  mortgaged  premises  this  inter- 

tion.       Patterson    v.    Rosenthal,     117  est    was    inchoate    only;    immediately 

Ind.  83,  19  N.  E.  618.  upon  such  sale,  it  became  perfect  or 

^  Hollenback  v.   Blackmore,  70  Ind.  absolute.    The  appellant  could  not  as- 

234;  Youst  v.  Hayes,  90  Ind.  413.     If  sert   it   against   the   mortgagee   so   as 

two-thirds   of   the   land    is    worth    as  to  prevent  the   sale  of  the  whole  of 

26 — Pro.  L.\w. 
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Under  these  statutes  the  inchoate  interest  of  the  wife  becomes 
vested  and  absolute  in  her  when  the  deed  is  executed  to  the  pur- 
chaser, and  by  relation  it  reaches  back  to  the  date  of  the  sale  and 
is  in  effect  the  same  as  if  her  title  had  become  absolute  at  that 
date.' 

§  771.  When  statute  does  not  apply .-r-The  provisions  of 
this  statute  shall  not  apply  to  sales  of  real  estate  upon  judgments 
rendered  prior  to  the  taking  effect  of  this  act;  nor  to  any  sale  of 
real  property  of  the  value  of  twenty  thousand  dollars  and  over; 
nor  to  the  sale  of  such  real  property  of  the  aggregate  value  of 
twenty  thousand  dollars  and  over — except  to  so  much  of  such  real 
property  as  shall  not  exceed  in  value  the  sum  of  twenty  thousand 
dollars.'* 

By  the  express  terms  of  this  section  of  the  statute  the  provisions 
of  the  foregoing  statute  are  made  applicable  only  to  judgments 


the  mortgaged  premises  because  she 
had  joined  in  the  execution  of  the 
mortgage ;  but,  immediately  upon  a 
sale  under  the  decree,  if  the  proceeds 
of  that  sale  were  more  than  sufficient 
to  pay  the  mortgage  debt,  interest, 
and  costs,  she  became  entitled  to  an 
amount  equal  to  one-third  of  the  pur- 
chase money,  payable  out  of  the  ex- 
cess. This  portion  of  the  proceeds  of 
the  sale  represented  and  is  to  be  re- 
garded as  derived  from  the  wife's  in- 
terest in  the  real  estate  sold."  "In  a 
suit  to  foreclose  a  mortgage  on  the 
lands  of  the  husband,  executed  by 
husband  and  wife,  to  which  suit  gen- 
eral judgment  creditors  of  the  hus- 
band are  made  defendants,  and  to 
which  the  wife  is  a  party,  it  is  not 
necessary  that  she  should  set  up  her 
inchoate  right  to  one-third  of  the 
lands  mortgaged,  or  the  proceeds  of 
their  sale  as  against  the  judgment 
creditors ;  and  when  her  interest  in 
the  land  is  not  specifically  put  in  is- 
sue,  she  will  not  be  concluded  by  a 


judgment  directing  the  sale  of  the 
land,  and  the  application  of  the  pro- 
ceeds, after  the  payment  of  the  mort- 
gage debt,  to  the  discharge  of  the 
general  judgments  against  her  hus- 
band." 

^  Vandevender  v.  Moore,  146  Ind. 
44,  44  N.  E.  3 ;  Currier  v.  Elliott,  141 
Ind.  394,  39  N.  E.  554. 

^Burns'  R.  S.  1908,  §  3053.  The 
preceding  section  is  not  applicable  to 
sales  made  on  judgments  rendered 
prior  to  the  taking  effect  of  such  sec- 
tion. Westerfiekl  v.  Kimmer,  82  Ind. 
365.  Such  section  applies  to  judg- 
ments rendered  after  the  taking  ef- 
fect thereof  upon  contracts  executed 
prior  thereto.  Taylor  v.  Stockwell, 
66  Ind.  505.  For  a  construction  of 
this  section  as  to  the  rights  of  a  wife 
where  the  property  sold  exceeds 
$20,000,  and  where  it  is  of  less  than 
$20,000  in  value  and  over  $10,000  in 
value,  see  Elliott  v.  Cale,  113  Ind. 
383,  14  N.  E.  708. 
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which  have  been  rendered  since  the  14th  day  of  August,  1875,  the 
date  of  the  taking  effect  of  such  statute.^ 

But  as  has  been  shown  such  statute  applies  to  judgments  ren- 
dered after  it  took  effect,  even  though  such  judgments  were  ren- 
dered upon  contracts  made  before  the  statute  went  into  operation. ° 

By  this  section  of  the  statute  the  wife's  vested  interest  is  hmited 
to  one-third  absolutely  in  all  sales  of  real  estate  the  aggregate 
value  of  which  is  less  than  twenty  thousand  dollars.'^ 

What  interest,  if  any,  would  remain  to  the  wife  in  the  excess, 
in  case  the  aggregate  sale  exceeded  in  amount  the  sum  of  twenty 
thousand  dollars,  is  by  this  statute  left  to  conjecture.  It  would 
hardly  seem  from  the  wording  of  this  section,  that  she  would  be 
entitled  to  any  interest  whatever  in  such  excess ;  that  the  provis- 
ions of  these  statutes  are  not  intended  to  apply  to  the  excess  over 
twenty  thousand  dollars,  leaving  her,  as  far  as  such  excess  is  con- 
cerned, to  such  rights  as  may  be  given  her  by  other  sections  of  the 
statute. 

Where  a  judgment  creditor  redeems  real  estate  of  a  husband 
from  a  sale  of  the  same  made  under  the  foreclosure  of  a  prior 
mortgage  in  which  the  wife  had  joined,  and  afterwards  procures 
a  sale  of  such  land  to  be  made  under  his  judgment,  and  obtains  a 
sheriff's  deed  for  the  property  under  the  latter  sale,  the  wife,  al- 
though she  was  not  a  party  to  such  judgment  under  which  the 
land  was  last  sold,  is  not  entitled  to  have  one-third  of  the  land  set 
off  to  her  by  virtue  of  the  above  statute.  In  such  case  the  sale  is 
to  be  regarded  as  having  been  made  upon  the  original  decree,  and 
the  title  acquired  at  such  sale  relates  back  to  the  date  of  the  ex- 
ecution of  the  mortgage  on  which  such  original  decree  is  founded. 
For  by  the  payment  of  the  redemption  money  such  judgment  cred- 
itor became  the  equitable  assignee  of  the  decree  upon  which  the 
first  sale  had  been  made.^ 

^\'here  real  estate  is  sold  subject  to  the  provisions  of  the  above 

^Westerfield  v.  Kimmer,  82  Ind.  'Patterson  v.  Rosenthal,  117  Ind. 
365.  83,  19  N.  E.  618;  Carver  v.  Howard, 

'  Taylor  v.  Stockwell,  66  Ind.  505.        92  Ind.  173. 

■Elliott  V.  Cale,  113  Ind.  383,  14  N. 
E.  708. 
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statutes,  that  is  liable  to  sale  with  the  benefit  of  appraisement,  the 
statute  provides :  "No  real  property  in  which  any  married  woman 
holds  such  inchoate  interest  as  is  provided  for  in  this  act,  liable  to 
be  sold  with  benefit  of  appraisement  laws  of  the  state,  shall  be 
sold  on  any  execution  or  order  of  sale  issued  out  of  any  court  for 
less  than  four-ninths  of  the  appraised  cash  value  thereof,  exclusive 
of  liens  and  incumbrances.'"' 

To  entitle  the  wife  to  the  benefit  of  these  statutes,  the  title 
vested  in  the  purchaser  at  the  judicial  sale  must  be  the  title  of  the 
husband.  ^° 

§  772.  How  such  vested  interest  descends, — After  the  in- 
terest of  a  wife  in  her  husband's  real  estate  becomes  vested  in  her 
by  reason  of  a  judicial  sale  of  such  real  estate,  it  becomes  subject 
to  the  rules  of  descent  which  are  applicable  to  other  real  estate  of 
such  wife,  subject  however,  to  the  provisions  of  the  following 
statute.  "If  any  married  woman  shall  die,  holding  real  property 
vested  in  her  by  the  provisions  of  this  act,  during  the  existence  of 
the  marriage  in  virtue  of  which  she  received  the  same,  the  whole 
of  such  real  property  shall  descend  to  her  sun'iving  husband ;  and 
if  any  woman  shall  marry  a  second  or  any  subsequent  time,  hold- 
ing real  property  vested  in  her  by  the  provisions  of  this  act,  such 
woman  may  not,  during  such  second  or  subsequent  marriage, 
either  with  or  without  the  assent  of  her  husband,  alienate  such  real 
estate;  and  if,  during  such  marriage,  such  wife  shall  die,  such  real 
estate  shall  descend  to  her  children  by  the  marriage  in  virtue  of 
which  such  real  estate  came  to  her,  if  any  there  be."^^ 

This  statute  gives  the  whole  of  such  interest  to  the  husband  if 
he  survive  the  wife,  otherwise,  save  in  case  of  some  second  or  sub- 
sequent marriage  of  such  wife,  the  real  estate  so  vested  will  at  her 
death  pass  to  her  heirs  generally. 

Where  such  vested  interest  passes  on  the  death  of  the  wife  to 
her  husband,  he  will  take  such  estate  as  her  heir  by  descent  under 
this  statute,  and  takes  it  subject  to  all  such  liens  against  it  as 

'  Burns'  R.  S.  1908,  §  3055.  ^  Burns'  R.  S.  1908,  §  3054. 

"  Pattison  v.  Wert,  153  Ind.  453,  55 
N.  E.  227. 
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would  have  been  valid  against  her.  He  inherits  it  as  she  took  it 
and  held  it.^- 

The  rule  that  the  husband  shall  inherit  none  of  the  wife's  lands 
if  he  is  living  apart  from  her  in  adultery  at  the  time  of  her  death, 
applies  to  lands  descending  under  this  statute.^^ 

If  the  wife  should  die  before  her  right  to  have  partition  of  her 
interest  becomes  absolute,  such  interest  and  right  descends  to  her 
husband,  and  he  will  be  entitled  to  partition  whenever  the  pur- 
chaser's title  becomes  perfect.  In  such  case  the  wife's  interest  will 
be  deemed  to  have  vested  in  her  from  the  time  of  the  sale,  and  will 
descend  to  her  heirs. ^* 

Upon  a  sale  of  real  estate  by  an  administrator  where,  with  her 
consent,  the  interest  of  the  wife  of  one  of  the  heirs  in  the  land  is 
sold  and  her  right  transferred  to  the  fund  arising  from  such  sale, 
so  far  as  creditors  of  her  husband  are  concerned,  at  her  death  such 
fund  will  be  treated  as  real  estate  and  by  virtue  of  the  above  stat- 
ute will  descend  to  her  husband  and  not  to  her  administrator.^^ 
The  interest  the  wife  takes  under  these  statutes  she  cannot  dispose 
of  by  will.  At  her  death  it  descends  to  her  husband  and  becomes 
subject  to  levy  and  sale  for  the  satisfaction  of  his  debts. ^^ 

§  773.  Estate  by  entireties. — There  is  another  species  of 
estate  existing  between  husband  and  wife  which  is  recognized  by 
the  law  of  Indiana,  by  which,  where  a  conveyance  is  made  to  a 
man  and  woman  who  are  at  the  time  husband  and  wife,  the  es- 
tate vested  in  them  by  such  conveyance  is  a  kind  of  joint  estate 
held  by  them  by  entireties,  an  estate  in  which  each  owns  an 
equal  and  unseverable  interest,  and  upon  the  death  of  either  the 
survivor  holds  the  entire  estate  in  severalty. 

Such  estate  may  be  created  by  devise  as  well  as  by  deed,  and  the 
title  taken  is  always  by  purchase  and  not  by  descent. ^^ 

^  Haggerty  v.  Byrne,  75  Ind.  499.  "  Willson   v.    Miller,   30   Ind.    App. 

"Bradley  v.  Thixton,  117  Ind.  255,  586,  66  X.  E.  757. 

19  N.  E.  335.  "■'■  Jones    v.    Chandler,   40    Ind.    588. 

"Elliott  V.  Cale,  113  Ind.  383,  14  N.  In  French  v.  Mehan,  56  Pa.  St.  286, 

E.  708;  Summit  v.  Ellett,  88  Ind.  227.  the  court  held  that  husband  and  wife 

^^  Herrick  v.  Flinn,  146  Ind.  258,  45  are    one   person    in    law,    and   cannot 

N.  E.  187.  take  by  moieties  in  a  joint  purchase 
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This  species  of  estate  was  known  to  the  common  law,  and  arose 
out  of  the  theoretical  legal  unity  of  husband  and  wife.  In  such 
an  estate  the  husband  and  wife  cannot  take  independent  separate 
interests  by  the  same  instrument  in  the  same  property.  Such  es- 
tate is  described  as  follows:  "Husband  and  wife,  being  but  one 
person,  cannot,  during  the  coverture,  take  the  separate  estate; 
therefore,  upon  a  purchase  made  by  them  both,  each  has  the  en- 
tirety, and  they  are  seized  per  tout  and  not  per  my ;  and  the  hus- 
band cannot  forfeit  or  alien  the  estate,  because  the  whole  of  it 
belongs  to  his  wife  as  well  as  to  him."^^ 

From  the  unity  of  their  persons  by  marriage,  they  have  each  the 
whole  estate  in  the  parcels  entirely,  as  one  person,  and  on  the 
death  of  one  of  them,  the  entire  estate  belongs  to  the  other ;  and 
neither  of  them  alone  has  power  to  alien  such  estate,  or  to  preju- 
dice the  rights  of  the  other.^'' 

It  is  a  species  of  tenancy  which  is  sui  generis  and  arises  from 
the  unity  of  husband  and  wife.  As  between  them  there  is  but 
one  owner,  and  that  is  neither  the  one  nor  the  other,  but  both  to- 
gether."'^ 

These  estates  are  generally  spoken  of  as  joint  tenancies,  but  this 
expression  is  not  strictly  accurate.  It  is  neither  a  joint  tenancy 
nor  a  tenancy  in  common,  but  as  it  is  now  commonly  and  prop- 
erly called  a  tenancy  by  the  entireties,  for  both  are  seized  of  the 
entirety. 

Kent  defines  joint  tenants  as  "persons  who  own  lands  by  a  joint 
title  created  expressly  by  one  and  the  same  deed  or  will.""^ 

The  books  name  four  unities  which  are  held  to  be  necessary 
for  the  creation  of  an  estate  in  joint  tenancy,  viz. :  Those  of  in- 
terest, title,  time  and  possession,  or  as  is  put  by  Blackstone,  "joint 

or  gift  of  land ;  that  both  are  seized  "  1  Cruise  Dig.  Tit.  18,  §  45. 

of  the  entirety;   neither  can  alienate  ^'^  1  Coke  741. 

without  the  consent  of  the  other,  and  "°  Ketchum    v.    Walsworth,    5    Wis. 

the  survivor  takes  the  whole.     If  the  95,  68  Am.  Dec.  49. 

wife    survives    she    takes    the    whole  "^4   Kent   Comm.   358.     For   a   full 

estate    discharged    of    her    husband's  discussion  of  the  subject  of  estates  by 

debts,    because     she     does    not    take  entireties  see  note  in  Hiles  v.  Fisher, 

through    him,    but    by    grant    in    the  30  L.  R.  A.  305. 

original  conveyance. 
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tenants  have  one  and  the  same  interest  accruing  by  one  and  the 
same  conveyance,  commencing  at  one  and  the  same  time,  and 
held  by  one  and  the  same  individual  possession. "" 

The  most  important  quality  of  an  estate  in  joint  tenancy  is  the 
right  of  survivorship  which  springs  from  the  unities  of  title  and 
possession,  and  vests  the  interest  of  any  deceased  joint  tenant  in 
those  who  survive  him  by  virtue  of  the  jus  accrescendi. 

The  joint  title  in  husband  and  wife  arises,  not  from  any  express 
agreement  in  the  instrument  creating  the  estate,  but  by  virtue  of 
the  marriage  existing  between  them ;  and  on  the  death  of  one,  the 
whole  estate  passes  to  the  sur\'ivor,  not  so  much  by  right  of  the 
survivorship  as  because  such  survivor  is,  and  has  always  been,  a 
sole  owner  in  entirety  of  each  and  every  part  of  such  estate.  As 
has  been  said:  "Notwithstanding  any  act  of  the  husband,  the 
wife,  upon  his  death,  takes  the  whole;  not  by  survivorship,  which 
implies  an  accession  of  something  not  owned  before,  but  by  virtue 
of  the  original  limitation;  and,  as  if  the  land  had  been  given  to 
them  during  the  lives  of  both,  and,  after  the  death  of  either,  to 
the  survivor  alone. ""^ 

It  is  such  an  estate  as  can  be  created  only  where  the  relation  of 
husband  and  wife  exists."* 

In  this  connection  the  court  says:  ''Herein  this  estate  mate- 
rially differs  from  estates  in  joint  tenancy,  for  the  surviving  ten- 
ant, on  the  death  of  his  cotenant,  does  not  become  seized  of  the 
whole  by  virtue  of  the  original  limitation,  but  by  virtue  of  the 
jus  accrescendi.  Because  in  estates  by  entirety,  during  the  lives 
of  the  persons  seized,  neither  tenant  can,  by  any  act,  charge  or 
prejudice  the  interest  of  the  survivor,  while  in  estates  in  joint 
tenancy,  during  the  lives  of  the  persons  seized,  the  interest  may 
be  severed  in  divers  ways,  as  *by  a  destruction  of  any  of  its  con- 
stituent unities,  except  that  of  time.'  So  it  may  be  charged,  as 
if  execution  be  issued  against  one  tenant  during  his  life,  the  sur- 
vivor is  bound.     Therefore,  we  see  that  a  surviving  tenant  by 

-2  Black.  Comm.  180.  178,  34  N.  E.  999,  41^  Am.  St.  422,  22 

"Hilliard  Real  Prop.  796.  L.  R.  A.  42;  Pittsburg  &c.  R.  Co.  v. 

=*  Thornburg  v.   Wiggins,    135   Iird.     O'Brien,  142  Ind.  218,  41  N.  E.  528. 
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entirety  takes  the  whole  estate,  regardless  of  any  act  of  the  de- 
ceased tenant,  and  the  surviving  joint  tenant  takes  the  whole 
estate  only  in  case  the  constituent  unities  are  preserved,  or  the 
estate  is  in  no  way  legally  encumbered.  In  one  case  the  survivor 
is  bound  by  the  acts  of  the  cotenant,  in  the  other  not. 

An  execution  issued  during  the  life  of  a  joint  tenant  was  such 
a  lien  upon  the  jointure  as  might  rightfully  be  incurred,  and  the 
survivor  took  the  estate  subject  to  such  lien.  But  not  so  in  es- 
tates by  entirety.  No  act,  no  indebtedness,  no  judgment,  no  exe- 
cution, can  affect  the  interest  of  the  survivor.  The  wife  takes  the 
entirety,  discharged  of  all  the  liabilities  of  the  husband,  and  vice 
versa."'^ 

In  such  estates  neither  can  in  any  manner  dispose  of  the  estate 
without  the  consent  of  the  other. ^'^  And  where  such  estate  vests 
in  a  husband  and  wife,  upon  the  death  of  either,  no  such  interest 
is  left  in  such  lands  as  is  liable  for  the  debts  of  the  decedent,  or 
that  will  descend  to  the  heirs  of  such  decedent."^  The  survivor 
takes  the  whole  estate  discharged  of  the  debts  of  the  deceased  ten- 
ant, because  such  survivor  does  not  take  through  such  decedent, 
but  by  the  paramount  grant  in  the  original  conveyance.^^ 

Where  lands  are  conveyed  to  husband  and  wife  and  there  are  no 
words  of  limitation  in  the  deed  they  will  take  as  tenants  by  en- 
tirety."'' But  such  an  estate  will  not  be  created  where  there  are 
conditions,  stipulations  or  limitations  in  the  instrument  of  convey- 
ance which  clearly  indicate  the  intention  of  the  grantor  to  create 
a  different  estate.^*'  The  use  merely  of  the  word  "jointly"  in  the 
conveyance  to  a  husband  and  wife  will  not  change  the  character 
of  the  estate.     Such  word  will  be  treated  as  surplusage.^^     But 

=' Jones   V.    Chandler,    40   Ind.    588;  '"Wilkins  v.  Young,  144  Ind.  1,  41 

Barren   Creek  Ditching  Co.   v.   Beck,  N.  E.  68,  590,  55  Am.  St.  162. 

99  Ind.  247;  Carver  v.  Smith,  90  Ind.  "Simons  v.  Bollinger,  154  Ind.  83, 

222,  46  Am.  Rep.  210.  56  N.  E.  23,  48  L.  R.  A.  234.    "While 

-°  Arnold  v.  Arnold,  30  Ind.  305.  it  is  well  settled  that  technically  the 

"Simpson  v.  Pearson,  31  Ind.  1,  99  estate  of  joint  tenancy  and  estate  by 

Am.  Dec.  577.  the  entirety  are  separate  and  distinct 

^*  French  v.  Mthan,  56  Pa.  St.  286.  estates,  yet  the  frequent  reference  by 

^  Hadlock  v.  Gray,   104  Ind.  596,  4  courts   and   authors   to  them  both   as 

N.  E.  167.  joint   estates,  whatever  the   fact  may 
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where  the  deed  specifies  that  they  shall  hold  "in  joint  tenancy" 
they  take  the  estate  as  joint  tenants  and  not  by  entirety.®" 

A  devise  to  a  husband  and  wife  share  and  share  alike,  and  if 
either  should  not  survive  the  testator,  the  sur\4vor  to  take  the  en- 
tire estate  creates  a  tenancy  in  common  and  not  by  entirety.^® 

§  774.  Estate  recognized  by  statute. — An  estate  by  en- 
tirety is  recognized  by  statute  in  this  state  and  any  conveyance,  or 
devise  of  land,  or  of  any  interest  therein  made  to  husband  and 
wife,  vests  in  them  an  estate  in  the  land  by  entirety.®*  And  it 
is  not  necessarv'  to  the  creation  of  such  estate  under  these  statutes 
that  the  instrument  of  conveyance  should  describe  the  parties  as 
husband  and  wife.  It  is  sufficient  if  that  relationship  actually  ex- 
ists between  them  at  the  time  of  the  conveyance.®^ 

If  a  conveyance  is  made  to  a  man  and  a  woman  jointly,  who  are 
at  the  time  not  married,  they  take  the  land  so  conveyed  by  moie- 
ties, but  if  they,  at  the  time  of  such  conveyance  are  husband  and 
wife,  they  take  as  tenants  by  entireties  and  not  by  moieties.®^  Al- 
though there  are,  in  case  of  husband  and  wife,  two  natural  per- 
sons, they  are  but  one  person  in  law,  and  upon  the  death  of  either, 


be,  should  be  of  service  in  determin- 
ing the  legal  effect  of  the  word 
'jointlj''  as  used  in  the  deed  under 
review,  and  whether  the  word  was 
aptly  or  inaptly  employed.  More- 
over, joint  tenancies  had  their  origin 
under  a  government  that  discouraged 
the  severance  of  landed  estate,  to  pro- 
mote which  policy  all  conveyances  to 
two  or  more  persons,  except  to  hus- 
band and  wife,  were  held  to  be  joint 
tenancies,  unless,  by  clear  and  apt 
words  of  limitation,  some  other  was 
described.  All  presumptions  and 
doubts  were  turned  to  the  support  of 
joint  tenancies.  Case  v.  Owen,  139 
Ind.  22  [38  N.  E.  395,  47  Am.  St. 
253]  ;  Freeman  Coten.  and  Part.,  §  18. 
In  this  country,  the  policy  and  rule  of 
construction  are  directly  reversed.  In 
this  and  most  of  the  states,  from  our 


earliest  history,  the  political  policy 
has  been  to  encourage  the  distribution 
of  lands  among  the  people,  to  advance 
which  all  conveyances  to  more  than 
one  person,  except  to  husband  and 
wife,  have  been  construed  to  be  ten- 
ancies in  common,  unless  another  es- 
tate is  fixed  by  express  and  definite 
words  of  limitation.  Carver  v.  Smith, 
90  Ind.  222  [46  Am.  Rep.  210]." 

^Thornburg  v.  Wiggins,  135  Ind. 
178,  34  N.  E.  999,  41  Am.  St.  422,  22 
L.  R.  A.  42;  Wilkins  v.  Young,  144 
Ind.  1,  41  N.  E  68,  590,  55  Am.  St. 
162. 

^Dodds  V.  Winslow,  26  Ind.  App. 
652,  60  N.  E.  458. 

^Burns'  R.  S.  1908,  §§  3953,  3954. 

^^lorrison  v.  Seybold,  92  Ind.  298; 
Chandler  v.  Cheney,  Zl  Ind.  391. 

='  Bevins  v.  Cline,  21  Ind.  11. 
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the  survivor  takes  no  new  estate.  It  is  a  mere  change  in  the 
properties  of  the  legal  person  holding  the  estate,  and  not  an  alter- 
ation in  the  estate. ^'^ 

As  a  result  of  this  legal  unity,  an  estate  by  entirety  is  not  sever- 
able, and  neither  the  husband  nor  wife  can  have  partition.^® 

Estates  by  entireties  were  not  abolished  by  the  enactment  of  the 
statutes  enlarging  the  rights  of  married  women. ^^ 

The  general  rule  that  no  particular  form  of  words  is  necessary 
in  an  instrument  creating  an  estate  by  entirety,  and  that  any  con- 
veyance or  devise  which  would  make  two  other  persons  joint  ten- 
ants, would  make  a  husband  and  wife  tenants  by  the  entirety,  and 
that  it  is  not  even  necessary  to  describe  them  as  such,  or  refer  at 
all  to  their  marital  relation,  may  be  defeated  by  the  expression  of 
conditions,  limitations  and  stipulations,  in  the  instrument  of  con- 
veyance, which  clearly  indicate  an  intention  to>  create  a  different 
estate." 

So  husband  and  wife,  notwithstanding  tenancies  by  entirety  ex- 
ist as  they  did  under  the  common  law,  may  take  and  hold  lands  for 
life,  in  joint  tenancy,  or  by  common  tenancy,  if  appropriate  lan- 
guage be  expressed  in  the  deed  or  will  creating  it.  The  denial  of 
this  proposition  involves  the  affirmation  of  the  proposition  that  a 
grantor  is  powerless  to  limit  or  define  the  estate  which  he  grants, 
and  this  would  conflict  with  the  fundamental  principle  that  a 

"  Stuckey  v.  Keefe,  26  Pa.  St.  397.  ment  of  the  divorce  proceedings.     Al- 

^^  Chandler  v.  Cheney,  Z1  Ind.  391 ;  exander  v.   Alexander,    140   Ind.   560, 

Thornburg  v.  Wiggins,  135  Ind.  178,  40  N.  E.  55. 

34    N.    E.    999,    41    Am.    St.    422,    22  '' Chandler  v.  Cheney,  Z1  Ind.  391; 

L.  R.  A.  42;  Hulett  v.  Inlow,  57  Ind.  Carver  v.  Smith,  90  Ind.  222,  46  Am. 

412,  26  Am.  Rep.  64n.     Nor  in  case  Rep.  210. 

of   divorce   unless    the    parties    them-  *"  Edwards    v.    Beall,    75    Ind.    401 ; 

selves  by.  their  own  voluntary  deeds  Hadlock  v.  Gray,  104  Ind.  596,  4  N. 

choose  to  convey  to  one  another  the  E.    167;    Brown   v.    Brown,    133    Ind. 

lands  held  by  them  by  entireties,   as  476,    32    N.    E.    1128,    ZZ    N.    E.    615; 

they  might  think,  the  court  could  not  Barden  v.   Overmeyer,    134   Ind.   660, 

by  its  decree  appoint  a  commissioner  34  N.  E.  439;  Thornburg  v.  Wiggins, 

to  make  division  of  land  so  held  be-  135  Ind.  178,  34  N.  E.  999,  41  Am.  St. 

tween  such  parties  as  an  accompani-  422,  22  L.  R.  A.  42, 
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grantor  may  for  himself  determine  what  estate  he  will  grant,  thus 
in  effect  denying  to  parties  the  right  to  make  their  own  contracts.*^ 

One  authority  says :  "In  point  of  fact,  and  agreeable  to  natural 
reason,  free  from  artificial  deductions,  the  husband  and  wife  are 
distinct  and  individual  persons;  and  accordingly,  when  lands  are 
granted  to  them  as  tenants  in  common,  thereby  treating  them 
without  any  respect  to  their  social  union,  they  will  hold  by  moie- 
ties, as  other  distinct  and  individual  persons  would  do."*- 

If  lands  are  conveyed  to  a  husband  and  wife,  and  to  another 
person,  the  moiety  of  the  land  which  vests  in  the  husband  and  wife 
will  be  held  by  them  as  tenants  by  entireties.*" 

The  common  law  rule  has  not  been  changed  by  statute  in  this 
state  in  so  far  as  it  relates  to  tenancies  by  entireties,  and  lands  so 
held  descend  to  the  sur\-ivor  and  neither  alone  can  devise,  convey 
or  encumber  them." 

§  775.  Neither  can  sever  the  estate, — The  rule  in  regard 
to  estates  bv  entiretv  is  that  neither  tenant  can  sever  the  union  of 


"  Thornburg  v.  Wiggins,  135  Ind. 
178.  34  N.  E.  999,  41  Am.  St.  422,  22 
L.  R.  A.  42. 

"=1  Preston  Estate  132;  1  Wash. 
Real  Prop.  674;  Tiedman  Real  Prop., 
§  244. 

"  Anderson  v.  Tannehill,  42  Ind. 
141;  Wilds  V.  Bogan,  55  Ind.  331; 
Humberd  v.  Collings,  20  Ind.  App. 
93,  50  X.  E.  314. 

"  Chaplin  v.  Leapley,  35  Ind.  App. 
511,  74  N.  E.  546;  Wellinger  v.  Well- 
inger,  39  Ind.  App.  60,  79  N.  E.  214; 
Young  V.  Biehl,  166  Ind.  357,  11  N. 
E.  406.  "As  stated  in  9  Am.  and 
Eng.  Ency.  Law  850,  the  rule  is : 
'That  moiety,  or  in  case  the  whole 
property  vests  in  them  alone,  the 
whole,  they  take  as  one  person,  they 
take  but  one  estate  as  a  corporation 
would  take.  In  case  of  realty,  they 
are  seized,  not  per  my  et  per  tout,  as 
joint  tenants  are,  but  simply  per 
tout ;  both  are  seized  of  the  whole, 
and  each  being  thus  seized  of  the  en- 


tiret}-,  *  *  *  and  the  estate  is  an 
estate  by  entireties.'  *  *  *  Neither 
tenant  by  the  entirety  can  convey  his 
or  her  interest  in  the  estate  so  as  to 
affect  their  joint  use  of  the  property 
during  their  joint  lives,  or  to  defeat 
the  rights  of  the  survivor  upon  the 
death  of  either  of  the  cotenants.  Nei- 
ther can  there  be  partition  between 
tenants  by  the  entireties.  Upon  the 
latter  proposition  the  case  of  Chan- 
dler V.  Cheney  [1871],  Zl  Ind.  391, 
is  very  instructive.  One  of  the  coten- 
ants by  the  entireties  cannot  convey 
or  encumber  the  estate  so  held  with- 
out the  consent  of  the  other,  and 
neither  is  the  estate  liable  for  the 
debts  of  one  of  the  tenants.  If  one 
of  such  cotenants  dies,  the  estate  con- 
tinues absolute  in  the  survivor.  The 
estate  by  entireties  is  inseverable,  can- 
not be  partitioned;  and  neither  hus- 
band nor  wife  can  alone  affect  the 
inheritance,  the  survivor's  right  to  the 
whole." 
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interest  without  the  consent  of  the  other,  but  this  is  construed  to 
mean  that  the  one  cannot  sever  the  interest  or  make  any  disposi- 
tion of  the  estate  so  as  to  affect  the  right  of  survivorship.  This 
is  predicated  upon  the  principle  that  one  tenant  may  not  do  any 
act  to  the  prejudice  of  the  ulterior  rights  of  the  other.  But  this 
does  not  prevent  one  tenant  from  conveying  his  or  her  interest  to 
the  cotenant;  and  if  a  husband  holds  lands  with  his  wife  by  en- 
tirety, conveys  to  her  his  interest  therein,  and  she  accepts  such 
conveyance,  she  will  take  title  in  severalty  to  the  whole  land,  and 
no  right  of  survivorship  will  remain  to  the  husband,  and  upon  the 
death  of  the  wife  the  entire  estate  will  pass  to  her  heirs. *^ 

As  tenancy  by  entireties  originated  in  the  marital  relation,  the 
continuation  of  such  tenancy  depends  upon  the  continuance 
of  such  marital  unity,  and  a  dissolution  of  that  unity  before 
death,  by  decree  of  absolute  divorce,  which  restores  to  their 
natural  severalty  the  two  persons  to  such  unity,  operates  to  divide 
the  title  held  by  entireties  equally  between  the  husband  and  wife, 
making  them,  after  such  divorce,  tenants  in  common  instead  of 
tenants  by  entireties. "*° 

Lands  held  by  a  husband  and  wife  as  tenants  by  the  entireties 
cannot  be  mortgaged  to  secure  the  debt  of  the  husband,  but  may 
be  mortgaged  to  secure  a  debt  of  the  wife,  or  for  the  benefit  of 
the  common  property.*'^ 

A  mortgage  on  lands  so  held  to  secure  the  individual  debt  of 
the  husband  is  voidable  not  only  as  to  the  wife  but  as  to  the  hus- 
band as  well.*® 

§  776.  Same — Estate  in  personal  property. — In  the  case 
of  personal  property  there  is  strictly  no  tenancy  by  the  entireties, 

*'Enyeart  v.  Kepler,  118  Ind.  34,  20  Wilson  v.  Logue,  131  Ind.  191,  30  N. 

N.  E.  539,  10  Am.  St.  94.  E.   1079,  31   Am.   St.  426;   McCoy  v. 

**  Lash  V.  Lash,  58  Ind.  526 ;  Enyeart  Barns,    136   Ind.   Zl%,   Zd   N.    E.    134; 

V.  Kepler,  118  Ind.  34,  20  N.  E.  539,  Thalls  v.  Smith,  139  Ind.  496,  39  N. 

10  Am.  St.  94;  2  Bish.  Mar.  and  Div.,  E.  154. 

§  716;  Harrer  v.  Wallner,  80  111.  197.  '' Abickt  v.  Searls,  154  Ind.  594,  57 

*'McLead   v.    ^tna   Life    Ins.    Co.,  N.    E.    246;    Grzesk   v.    Hibberd,    149 

107  Ind.  394,  8  N.  E.  230;  Crooks  v.  Ind.  354,  48  N.  E.  361. 
Kennett,  111  Ind.  347,  12  N.  E.  715; 
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because  at  common  law  personal  property  was  not  subject  to  es- 
tates.*^ The  rule  which  prevails  as  to  the  right  of  sur^-ivorship 
in  real  estate  held  by  husband  and  wife  is  not  applicable  to  per- 
sonal property.  But  the  statute  in  this  state  seems  to  recognize  a 
joint  tenancy  in  personal  property.  It  is  provided  that  the  sur- 
vivor of  persons  holding  personal  property  in  joint  tenancy  shall 
have  the  same  rights  only  as  the  survivor  of  tenants  in  common, 
unless  otherwise  expressed  in  the  instrument. ^'^ 

Under  this  statute,  property  held  by  two  or  more  persons  as 
joint  tenants  does  not  go  to  the  survivor,  unless  it  is  so  expressly 
stipulated  in  the  instrument  creating  the  estate. ^^ 

But  it  has  been  decided  that  the  crops  which  are  raised  on  lands 
held  by  a  husband  and  wife  by  entireties  are  impressed  with  the 
same  character  as  the  estate  in  the  land,  and  are  held  subject  to 
the  same  law,  and  such  crops  are  not  subject  to  levy  and  sale  on 
execution  against  either  of  the  tenants.^" 

The  right  of  sun'ivorship  in  personal  property  held  by  joint  ten- 
ants cannot  be  conferred  by  implication  or  inference,  but  must  be 
clearly  expressed  by  the  instrument  creating  the  estate.^"  Where 
notes  are  made  payable  to  the  order  of  a  husband  and  his  wife 
such  notes  belong  one-half  to  each.^* 

*»  Wait  V.  Bovee,  35  :\Iich.  425.  ^  Thieme   v.    Union   Trust    Co.,   32 

™  Burns'  R.  S.  1908,  §  9726.  Ind.  App.  522,  70  N.  E.  276. 

"  Johnson  v.  Johnson,   128  Ind.  93,  ='  CoHyer  v;  Cook,  28  Ind.  App.  272, 

27  N.  E.  340.  62  X.  E.  655. 

Tatton  V.  Rankin,  68  Ind.  245,  34 
Am.  Rep.  254. 
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781.  Adoption     of     dependent  and       785.  Foreign  adoption. 

neglected  children. 

§  777.  Adoption. — The  status  of  adoption  was  unknown 
at  common  law  and  hence  is  governed  entirely  by  statute,  and  since 
it  involves  a  change  of  status  primarily  affecting  the  rights  of  the 
natural  parents,  the  child,  and  the  adopting  parents,  it  is  generally 
necessary  that  the  consent  of  these  parties  be  obtained.  But 
since  the  state  of  a  child's  domicile  is  interested,  at  least  to  the 
extent  of  finding  a  home  and  a  protector  for  every  child  in  its 
jurisdiction,  it  is  sufficient  that  the  state  consent  to  the  adoption 
of  a  child  or  authorize  such  adoption  under  prescribed  con- 
ditions. 

Adoption  is  defined  to  be  the  act  by  which  a  person  takes  the 
child  of  another  into  his  family  and  treats  him  as  his  own;  the 
taking  of  a  stranger  in  the  blood  as  one's  own  child. ^ 

Such  action  was  unknown  to  the'  common  law,  but  was  recog- 
nized by  the  civil  law.^  And  it  is  upon  principles  derived  from 
the  civil  law  that  the  various  statutes  of  adoption  are  based,  and 
the  provisions  of  such  statutes  must  be  interpreted  by  the  aid  of 
that  law.^ 

'Bouvier     Law     Diet.;     Kettell     v.  ^  Krug  v.   Davis,   87   Ind.   590.     By 

Baxter,  50  Misc.   (N.  Y.)  428,  100  N.  the  Roman  law  the  adopted  child  was 

Y.  S.  529.  "assimilated,  in  many  points,  to  a  son 

^  Co.   Litt.  7  b.  237,   B.  4,   McKen-  born   in    lawful   matrimony,"    and   all 

zie's  Roman  Law  120.  the    family    rights    resulting   to    such 

1394 
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As  the  common  law  made  no  provision  whatever  for  the  adop- 
tion of  children,  in  all  those  states  where  the  common  law  is  in 
force,  or  where  it  is  the  basis  of  the  law,  such  right,  if  it  exists,  is 
the  creation  of  express  statute.'* 

Statutes  of  adoption  cannot  do  the  work  of  nature  and  make 
the  adopted  child  a  natural  one — they  only  fix  the  legal  status  of 
the  child.  Its  natural  relations  remain  the  same  as  before  its 
adoption,  and  such  estates  of  inheritance  as  pass  by  right  of  blood 
will  descend  to  and  from  such  adopted  child  as  if  no  adoption  had 
been  made.^ 

The  object  of  such  statutes  is  to  place  an  adopted  child  in  the 
place  of  a  natural  one  as  nearly  as  it  is  possible  to  do,  and  an  adop- 
tion fixes  the  status  of  the  child  for  all  legal  purposes,  so  that  it 
inherits  property  from  an  adoptive  parent  as  a  natural  child  would 
do.  The  rights  of  descent  flow  from  the  legal  status  of  the  par- 
ties, and  this  status  once  fixed  the  law  supplies  the  rules  of  de- 
scent. ° 

The  rights  of  a  parent  by  adoption  are  treated  substantially  as 
those  of  a  natural  parent." 

The  obvious  purpose  of  these  statutes  is  to  enable  parents  to 
adopt,  as  their  own,  children  of  others,  and  to  secure  for  such 
adopted  child  parental  affection  of  both  a  father  and  a  mother  in 
case  of  a  joint  adoption  by  a  husband  and  wife,  and  to  place  such 
adopted  child  as  nearly  as  possible  in  the  place  of  a  natural  one.^ 

child  from  his  birth  were  preserved  phries  v.  Davis,  100  Ind.  274,  50  Am. 

to    him,    as    well    as    all    the    family  Rep.  788.     Adopted  children  and  the 

rights  produced  by  his  adoption.    San-  lawful  children  of  the  adopting  parent 

dars'  Justinian  105.  do  not  inherit  from  each  other.    Barn- 

'  Humphries  v.  Davis,  100  Ind.  274,  hizel  v.  Ferrell,  47  Ind.  335. 
50  Am.  Rep.  788 ;  Ross  v.  Ross,  129  °  Humphries  v.  Davis,  100  Ind.  274, 
Mass.  243,  n  Am.  Rep.  321.     In  Lou-  50  Am.  Rep.  788;  Paul  v.  Davis,  100 
isiana  it  was  said  that  "the  effect  was  Ind.  422 ;  Wagner  v.  Varner,  50  Iowa 
such,   that   the  person   adopted   stood  532;  Reinders  v.  Koppelmann,  68  Mo. 
not  only  himself  in  relation  of  child  482,  30  Am.  Rep.  802;  Sewall  v.  Rob- 
to  him  adopting,  but  his  children  be-  erts,  115  Mass.  262;  Hole  v.  Robbins, 
came  the  grandchildren  of  such  per-  53  Wis.  514,  10  N.  W.  617. 
son."     Vidal   v.    Commagere,    13    La.  '  Schouler  Dom.  Rel.,  §  232. 
Ann.  516.  '  Krug  v.    Davis,  87   Ind.   590.     In 

^  Krug  v.  Davis,  87  Ind.  590 ;  Hum-  this  case  it  is  said :    "The  words  of 
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The  proceedings  of  adoption  and  the  relation  established  is  per- 
sonal to  the  foster  parent  and  the  child.  The  statute  gives  to 
them  all  the  rights  to  be  derived  from  the  legal  relation  of  parent 
and  child,  including  the  right  of  inheritance  from  each  other. 

Adopted  children  are  the  heirs  only  of  the  persons  adopting  them 
and  are  not  the  heirs  of  the  husband  or  wife  of  the  persons  adopt- 
ing them.^  But  a  husband  and  wife  may  jointly  adopt  a  child 
and  by  so  doing  make  it  the  heir  of  both,  the  same  as  a  natural 
child  would  be."  And  the  adopted  parents  of  such  child  will  un- 
der the  proper  circumstances  inherit  from  it  as  would  parents  from 
a  natural  child.''  But  the  children  of  the  adopting  parents  are  not 
the  heirs  of  such  adopted  child,  and  property  which  descends  to  it 
from  the  adoptive  parent  will,  on  the  death  of  such  child,  pass  to 
the  relatives  by  blood  of  such  child,  rather  than  to  its  relatives  by 
adoption.'^ 

§  778.  Joint  adoption. — It  has  been  held  that  it  would  be 
inconsistent  with  the  general  scope  or  purpose  of  this  statute  to 
permit  two  or  more  persons  representing  different  families  to 
jointly  or  concurrently  adopt  the  same  child,  but  that  such  objec- 
tion does  not  apply  to  joint  proceedings  by  husband  and  wife,  and 
that  a  husband  and  wife  may  join  in  the  proceedings  for  the  adop- 
tion of  a  child,  and  by  so  doing  give  such  child  all  the  right  of  their 
joint  offspring.  It  is  said :  'The  act  of  adopting  a  child  is  es- 
sentially different  from  the  execution  of  a  contract.  It  is  an  act 
done  under  the  control  and  by  the  direction  of  a  court  of  superior 
jurisdiction,  with  ample  power  to  protect  minor  wives,  and  to 
make  due  provision  for  the  protection  of  the  husband  and  the 
child.     The  disability  of  the  wife  no  more  affects  her  right  to 

the  statute  are  general;   'any  person'  "Barnes    v.     Allen,    25     Ind.    222; 

is  the  term  used  in  the  introductory  Barnhizel    v.    Ferrell,    47    Ind.    335; 

sentence,  and  this  is  a  term  of  such  Isenhour  v.  Isenhour,  52  Ind.  328. 

extensive  meaning  as  to  embrace  all  "  Krug  v.  Davis,  87  Ind.  590. 

persons ;  but  the  meaning  of  the  stat-  "  Davis  v.  Krug,  95  Ind.   1 ;   Hum- 

ute  does  not  depend  upon  this  term  phries  v.  Davis,  100  Ind.  274,  50  Am. 

alone,    for    the    term    is    many    times  Rep.  788. 

used,     thus     clearly     indicating     that  ''Barnhizel  v.  Ferrell.  47  Ind.  335; 

women    as    well    as    men    may   adopt  Paul  v.  Davis,  100  Ind.  422. 
children." 


§    779  ADOPTION    OF    HEIRS.  1397 

unite  with  her  husband  in  such  a  proceeding  than  it  does  in  cases 
of  appHcations  to  sell  real  estate  or  set  aside  wills,  for  the  proceed- 
ing is  a  judicial  one  had  in  a  court  invested  with  ample  powers. 
*  *  *  The  peculiar  relation  of  husband  and  wife,  and  the  place 
in  their  family  and  affections  which  the  law  intends  the  adopted 
child  to  take,  we  considered  as  matters  exerting  a  controlling  in- 
fluence upon  the  construction  to  be  given  the  statute,  and  as  mak- 
ing it  proper  to  adjudge  that  husband  and  wife  might  unite  in 
adopting  a  child,  and  thus  make  it  the  child  of  both.''^^ 

§  779.  The  petition. — Any  person  desirous  of  adopting 
any  child  may  file  his  petition  therefor  in  the  circuit  court  in  the 
county  where  such  child  resides.^* 

Such  petition  shall  specify: 

First.     The  name  of  such  petitioner. 

Second.  The  name  of  such  child  ;  its  age;  whether  it  has  any 
property,  and,  if  so,  how  much. 

Third.  Whether  such  child  has  either  father  or  mother  living, 
and,  if  so,  where  they  reside.  Such  petition  shall  be  verified  by 
the  oath  or  affirmation  of  such  petitioner. ^^  And  such  petitioner 
shall  pay  all  the  costs  of  such  proceedings.^" 

Persons  desirous  of  adopting  a  child  should  be  of  a  suitable  age 
to  enter  into  the  parental  relation,  but  it  is  not  necessary  that  they 
should  be  married.  The  statute  applies  as  well  to  the  unmarried 
as  to  the  married." 

Nor  does  it  contain  any  provision  fixing  or  limiting  the  age  at 
which  heirs  may  be  adopted,  and  it  has  been  held  to  apply  as  well 
to  adults  as  to  infants,  and  that  there  is  nothing  in  the  statute  to 
prevent  the  adoption  of  an  adult.^'^ 

"  Krug  V.   Davis,   87   Ind.    590.     A  with  him.     Markover  v.   Krauss,    132 

child  jointly  adopted  during  a  former  Ind.  294,  31   N.  E.  1047,  17  L.  R.  A, 

marriage  by  husband  and  wife,  takes  806. 

a  fee-simple  in  the  real  estate  of  the  "Burns'  R.  S.  1908,  §  868. 

husband,   subject  to  the  life-estate  of  "Burns'  R.  S.  1908,  §  869. 

the   childless  widow  by   a   second  or  ''Burns'  R.  S.  1908,  §  873. 

other  marriage,  owned  by  the  adopt-  "  Krug  v.  Davis,  87  Ind.  590. 

ing   father  at   any  time   during   such  "  Markover  v.  Krauss,  132  Ind.  294, 

subsequent    marriage    in    the    convey-  31  N.  E.  1047,  17  L.  R.  A.  806.     It  is 

ance    of   which    she    was   not   joined  said    in    this    case :     "Counsel    argue 

27— Pro.  Law. 
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The  natural  parents  of  the  child  should  be  considered  and  their 
natural  rights  should  be  carefully  guarded,  but  their  rights  are 
subject  to  regulation  by  the  state,  and  if  these  come  into  conflict 
with  the  paramount  interests  of  the  child,  it  is  in  the  power  of  the 
state  by  legislation  to  separate  children  from  their  parents  when 
their  interests  and  the  welfare  of  the  community  require  it.^'' 

Where  in  proceedings  for  adoption  there  are  errors  and  irregu- 
larities, and  even  if  the  petition  be  not  properly  signed,  yet  if  the 
court  has  assumed  jurisdiction  and  made  the  proper  order  of 
adoption,  it  will  stand  as  against  a  collateral  attack. -'^  Such  pro- 
ceedings are  purely  ex  parte  in  character.  The  statute  contem- 
plates no  adversary  proceeding,  and  whether  the  order  of  adop- 
tion shall  be  made  upon  the  petition  is  a  matter  the  statute  exclu- 
sively vests  in  the  discretion  of  the  court.  If  the  child  has  parents 
living  they  alone  can  interpose  objections  to  the  order  of  adop- 
tion.-^ 

In  a  proceeding  for  the  adoption  of  children  who  have  been 
taken  by  order  of  court  from  the  parents  and  given  to  the  board 
of  children's  guardians,  the  parents  are  not  necessary  parties, ^^ 

§  780.  Consent,  when  necessary. — Such  court  shall  not 
adopt  such  child,  if  it  have  a  father  or  mother  living,  unless  such 
father  or  mother  appear  in  open  court  and  give  consent  thereto : 
Provided,  That  if  such  petitioner  show,  by  two  competent  wit- 
nesses, that  the  residence  of  such  father  or  mother  be  unknown, 
then  such  court  may  adopt  such  child :    And,  provided  further, 

that  because  in  the  statute  providing  like  the  statutes  of  many  of  the  states, 

for  the   adoption   of  heirs,   the  word  contains  no  provision  fixing  or  Hmit- 

'child'    is    used,    the    proceeding    can  ing  the   age  at   which   heirs   may  be 

only  apply  to  infants ;   that  an  adult  adopted.     We  can  see  no  reason  why 

is  no  longer  a  child,  and  hence  can-  its  provisions  may  not  apply  to  adults 

not   be    adopted.     *     *     *     It   is   true  equally  with  infants." 

the   word   'child'   is   used   throughout  "  Stearns  v.  Allen,  183  Mass.  404,  67 

the  entire  statute.     *     *     *     It  is  also  N.  E.  349,  97  Am.  St.  441. 

true    that    the    word    child,    as    com-  ^^  Jones  v.  Leeds,  41  Ind.  App.  164, 

monly  used,  carries  with  it  the   idea  83  N.  E.  526. 

of  tender  years  and  of  minority.     It  ^^  Leonard    v.    Honisfager,    43    Ind. 

is,  however,  also  true  that  one's  child  App.  607,  88  N.  E.  91. 

does  not  cease  to  be  his  child  when  it  "  Egoff     v.     Board     of     Children's 

attains  its  majority.     The  statute,  un-  Guardians,  170  Ind.  238,  84  N.  E.  151. 
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That  if  such  child  be,  at  the  time  of  fihng  and  hearing  such  peti- 
tion, an  inmate  of  the  house  of  refuge  for  juvenile  offenders,  or 
of  the  Indiana  reformatoiy  institution  for  women  and  girls,  com- 
mitted thereto  by  law,  for  other  reason  than  the  conviction  of 
crime  or  incorrigibility,  such  petition  may  be  filed  in  any  circuit 
court  of  this  state,  and,  upon  the  filing  of  the  written  consent  of 
the  board  of  control  or  board  of  managers  of  such  institutions 
to  such  adoption,  then  such  court  may  adopt  such  child. "'^ 

The  consent  of  parents  or  parent  is  absolutely  necessary  where 
the  residence  of  the  parent  is  known,  or  where  such  parents  are 
not  hopelessly  insane,  or  have  abandoned  the  child.-* 

It  is  provided  by  statute  that  "whenever  it  shall  be  made  to  ap- 
pear to  the  satisfaction  of  the  circuit  court  of  any  county,  or  the 
judge  thereof,  that  any  minor  child  has  been  deserted  by  its  par- 
ents or  surviving  parent,  and  that  it  has  no  legal  guardian,  it  shall 
be  lawful  for  any  person  desirous  of  adopting  the  said  child  to 
adopt  the  same  in  the  manner  now  provided  by  law  in  the  case  of 
death  of  the  parents. "^^ 

The  fact  that  parents  were  not  served  with  notice  of  proceed- 
ings to  adopt  their  child  does  not  render  an  order  of  adoption 
in  such  proceeding  invalid  as  to  the  parties  thereto  or  their  privies 
although  the  proceeding  might  be  successfully  attacked  by  the 
parents  for  that  reason.-*' 

It  is  provided  that  the  consent  of  the  natural  parents  need  not 
be  obtained  or  notice  given  them  of  proceedings  to  adopt  a  child 
whom  they  have  deserted.  In  such  cases  the  existence  of  the  fact 
authorizing  the  adoption  is  jurisdictional,  and  the  court  has  juris- 
diction of  the  proceeding  on  the  finding  by  it  of  the  existence  of 
this  fact.-' 

=' Burns'    R.    S.    1908,    §    872.      The  =^  Luppie  v.   Winans,   Zl   N.   J.    Eq. 

fact  that  a  child  knew  that  his  adopt-  245. 

ing  parent  was  a  person  of  unsound  "^  Burns'  R.  S.  1908,  §  3098. 

mind,  and  that  knowing  this  fact  such  ""  Coleman   v.    Coleman,  81   Ark.   7, 

child  gave  his  consent  to  such  adop-  98  S.  W.  IZZ ;  Sullivan  v.  People,  224 

tion  is  not  such  fraud  as  will  avoid  111.  468,  79  N.  E.  695 ;  Ross  v.  Ross, 

adoption.     Brown  v.  Brown,  101  Ind.  129  Mass.  243,  Zl  Am.  Rep.  321. 

340.  -"  Leonard    v.    Honisfager,    43    Ind. 
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If  the  parents  of  a  child  are  dead  it  is  not  necessary  to  a  vaHd 
order  of  adoption  that  the  consent  of  the  guardian  of  such  child 
be  obtained.  The  court  says  that  ''while  for  many  purposes,  the 
legal  guardian  of  a  child  does  stand  in  the  place  of  the  parent,  the 
statute  does  not  require  his  consent  to  give  validity  to  an  order  of 
adoption  of  his  ward.""^ 

§  781.    Adoption  of  dependent  and  neglected  children. — 

It  is  provided  that  any  person  desirous  of  adopting  a  dependent 
child  or  a  neglected  child,  as  defined  by  law,  may  file  his  petition 
therefor  in  any  circuit,  probate  or  superior  court  of  this  state. 

Such  petition  shall  specify,  first,  the  name  and  residence  of  such 
petitioner;  second,  the  name  of  such  child,  its  age,  sex  and  color, 
whether  it  has  any  property,  and  if  so,  how  much ;  third,  the  date 
on  which  such  child  was  adjudged  a  dependent  or  neglected  child, 
and  the  name  of  the  court  or  board  of  which  it  is  a  ward :  Pro- 
vided, Such  applicant  has  such  information ;  fourth,  the  date  such 
child  was  received  into  the  custody  of  said  petitioner  and  the 
agency  through  which  it  was  received.  Such  petition  shall  be  ac- 
companied by  the  written  consent  of  the  court  or  board  of 
which  said  child  is  a  ward,  to  such  adoption :  Provided,  how- 
ever. That  the  board  of  state  charities  may  at  any  time  give  its 
consent  to  the  adoption  of  such  child  instead  of  the  written  con- 
sent of  the  court  or  lx)ard  of  which  said  child  is  a  ward  first  being 
obtained. 

Such  court,  when  satisfied  that  it  will  be  for  the  interest  of  such 
child,  shall  make  an  order  that  such  child  be  adopted ;  and  there- 
after such  child  shall  take  the  name  in  which  it  is  adopted,  and 
shall  be  entitled  to  and  receive  the  same  rights  and  interest  in  the 
estate  of  such  adopted  father  or  mother,  by  descent  or  otherwise, 
as  if  it  were  the  natural  heir  of  such  adopted  father  or  mother. 

After  the  adoption  of  such  child,  such  adopted  father  or  mother 
shall  occupy  the  same  position  toward  such  child  that  he  or  she 
would  occupy  if  the  natural  father  or  mother;  shall  be  liable  for 

App.  607,  88  N.  E.  91;  In  re  Camp's  ''Leonard  v.  Honisfager,  43  Ind. 
Estate,  131  Cal.  470,  63  Pac.  72,6.  App.  607,  88  N.  E.  91. 
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its  maintenance  and  education,  and  in  every  other  way  shall  be  re- 
sponsible as  a  natural  father  or  mother. 

Such  petitioner  shall  pay  all  costs  of  such  proceedings.-^ 
The  object  or  purpose  of  our  statutes  relating  to  adoption  is 
manifestly  to  give  to  unfortunate  children,  who  have  been  bereft 
of  home  and  parental  care,  the  benefits  of  a  home  and  .of  such 
parental  care,  and  the  law  should  receive  a  liberal  construction  to 
effect  this  purpose.^" 

§  782.  Order  of  adoption. — Such  court,  when  satisfied 
that  it  will  be  for  the  interest  of  such  child,  shall  make  an  order 
that  such  child  be  adopted;  and  from  and  after  the  adoption  of 
such  child,  it  shall  take  the  name  in  which  it  is  adopted,  and  be  en- 
titled to  and  receive  all  the  rights  and  interest  in  the  estate  of  such 
adopting  father  or  mother,  by  descent  or  otherwise,  that  such  child 
would  if  the  natural  heir  of  such  adopting  father  or  mother :  Pro- 
vided, however.  That  should  such  adopted  child  die  intestate, 
without  leaving  wife  or  husband,  issue  or  their  descendants  sur- 
viving him  or  her,  seized  of  any  real  estate  or  owning  any  per- 
sonal property  which  may  have  come  to  such  child  by  gift,  devise 
or  descent  from  such  adopting  father  or  mother,  such  property  so 
coming  to  such  adopted  child  shall,  on  its  death,  descend  to  the 
heirs  of  said  adopting  father  or  mother  the  same  as  if  such  child 
had  never  been  adopted. ^^ 

A  judgment  of  a  court  of  competent  jurisdiction  ordering  the 
adoption  of  a  child  fixes  the  legal  status  of  both  the  child  and  its 
adoptive  parent,  and  is  conclusive  as  against  all  collateral  attacks 
by  the  parties  or  their  privies.^" 

"'Acts  1911,  p.  191,  Chap.  113.  the  status,  both  of  the  adopted  parent 

^°  Leonard    v.    Honisfager,    43    Ind.  and  the  child.     Humphries  v.  Davis, 

App.  607,  88  N.  E.  91.  100  Ind.  274,  50  Am.  Rep.  788;  Paul 

=' Burns'  R.  S.  1908,  §  870.    A  judg-  v.  Davis,   100  Ind.  422.     A  judgment 

ment  of  a  court  of  competent  juris-  upon  the  petition  of  a  person  of  un- 

diction,    ordering    the    adoption    of    a  sound  mind,  praying  the  adoption  of 

child,   fixes   its    status,    is    conclusive,  a  child,  is  not  void,  and  can  only  be 

and    cannot   be    collaterally    attacked,  set  aside  for  cause.    Brown  v.  Brown, 

Brown  v.  Brown,  101  Ind.  340.     In  a  101  Ind.  340. 

proceeding    for    the    adoption    of    a        ^'  Brown  v.  Brown,  101  Ind.  340. 
child,  the  judgment  of  the  court  fixes 
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And  although  the  party  fiHng  the  petition  may  not  at  the  time 
be  of  sound  mind,  yet  a  judgment  or  order  of  adoption  upon  said 
petition  is  not  void,  and  an  action  to  set  aside  such  order  must  be 
brought  on  the  equity  side  of  the  court ;  and  those  seeking  to  set 
aside  such  order  must  move  promptly  or  their  delay  will  be  fatal 
to  the  action."^  An  adoption  is  not  revocable  unless  some  suffi- 
cient reason  is  shown  therefor.^* 

The  rule  is  well  settled  that  neither  of  the  parties  to  adoption 
proceedings,  nor  their  heirs,  privies,  or  personal  representatives, 
are  entitled  to  attack  a  judgment  of  adoption  collaterally  for  fail- 
ure to  comply  with  the  statutory  requirements  in  the  adoption 
proceedings  after  the  order  of  adoption  has  been  recognized  and 
treated  as  valid  by  the  parties  thereto.  It  is  conclusive  at  least  as 
to  them  and  those  claiming  through  or  under  them.^° 

But  as  to  the  natural  parent  who  did  not  consent  to  the  adoption 
of  his  child  and  who  received  no  notice,  actual  or  constructive,  of 
the  proceedings  to  adopt,  the  order  of  adoption  is  not  conclusive.^^ 

The  court  in  making  the  order  looks  alone  to  the  welfare  of  the 
child,  and  the  law  presumes  that  in  making  or  refusing  the  order 
the  court  will  act  with  wisdom  and  be  guided  solely  by  this  con- 
sideration. No  one  but  the  living  parents  can  stand  in  the  way  of 
the  power  and  authority  of  the  court  to  do  in  such  matter,  what 
its  judgment  and  discretion  shall  dictate  will  be  to  the  best  inter- 
est of  the  child."  There  is  nothing  in  the  nature  of  an  order  of 
adoption  to  take  away  the  power  of  the  court  wherein  such  pro- 
ceedings were  had  to  revoke  and  annul  the  decree  on  the  ground 
that  it  was  procured  by  fraud  practiced  on  the  court.^^ 

The  status  of  an  adopted  child  is  fixed  and  determined  by  the 

'=  Brown   v.    Brown,    101    Ind.    340 ;  101  Wis.  Id,  77  N.  W.  147,  70  Am.  St. 

Nealis  v.  Dicks,  72  Ind.  374.  894. 

'*  Janes  v.  Cleghorn,  54  Ga.  9.  ^nvillis  v.  Bell,  86  Ark.  473,  111  S. 

^  Jones  V.  Leeds,  41  Ind.  App.  164,  W.  808;    Sullivan  v.   People,   224  111. 

83   N.   E.   526 ;   Coleman  v.   Coleman,  468,  79  N.  E.  695 ;  Cornelius  v.  Callan, 

81  Ark.  7,  98  S.  W.  732,;  Nelson  v.  69  Misc.    (N.  Y.)    187,   124  N.  Y.  S. 

Nelson,  127  111.  App.  422;  Nugent  v.  1074;  Lee  v.  Back,  30  Ind.  148. 

Powell,   4  Wyo.    173,  3Z   Pac.  23,   62  ''Leonard    v.    Honisfager,    43    Ind. 

Am.  St.  17;  Cubitt  v.  Cubitt,  74  Kan.  App.  607,  88  N.  E.  91. 

353,  86  Pac.  475 ;  Parsons  v.  Parsons,  ''  Tucker  v.  Fisk,  154  Mass.  574,  28 
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decree  of  adoption,  and  defects  in  the  proceedings  leading  to  such 
decree  do  not  invahdate  it.^^ 

§  783.  Rights  and  duties  after  adoption. — After  the 
adoption  of  sucli  child,  such  adoptive  father  or  mother  shall  oc- 
cupy the  same  position  toward  such  child  that  he  or  she  would  if 
the  natural  father  or  mother,  and  be  liable  for  the  maintenance 
and  education  of  such  child,  and  in  every  other  way  responsible 
as  a  natural  father  or  mother.*** 

This  section  of  the  statute,  while  it  does  not  provide  that  the 
child  shall  actually  be  the  child  of  the  adopting  parent,  does  pro- 
vide that  such  adopting  parent  shall  occupy  the  position  of  father 
or  mother  toward  such  child,  and  be  liable  in  every  way  as  such/^ 

An  adoptive  child's  rights  to  recover  for  services  are  the  same 
as  those  of  a  natural  child. *^ 

It  is  probable  that  under  the  circumstances  set  forth  in  the  stat- 
ute, and  upon  proper  averments,  an  adoptive  parent  could  main- 
tain an  action  for  damages  for  the  wrongful  death  of  an  adopted 
child." 

§  784.  Rights  of  inheritance. — Adoption  in  and  of  itself 
confers  no  right  of  inheritance  upon  either  party  to  the  proceed- 
ing, and  whatever  rights  exist  in  that  regard  depend  either  upon 
special  provisions  contained  in  the  statutes  authorizing  adoption, 
or  special  provisions  relating  to  descent  arid  distribution,  and 
where  the  right  is  not  expressly  conferred  upon  an  adopted  child 
to  inherit  from  the  collateral  kindred  of  the  adopting  parent,  such 
right  does  not  exist.** 

The  act  of  the  foster  parents  in  adopting  a  child  is  a  contract 
into  which  they  entered  with  those  having  the  lawful  custody  of 

N.  E.  1051;  Brown  v.  Brown,  101  Ind.  ''Citizens'   St.   R.   Co.  v.   Willoeby, 

340.  15  Ind.  App.  312,  43  N.  E.  1058. 

''Jones  V.  Leeds,  41  Ind.  App.  164,  "Wallace   v.    Noland,   246   111.   535, 

83  N.  E.  526.  92  N.  E.  956,  138  Am.  St.  247;  Boaz 

"^  Burns'  R.  S.  1908,  §  871.  v.  Swinney,  79  Kan.  332,  99  Pac.  621 ; 

"  Barnhizel  v.  Ferrell,  47  Ind.  335.  Hockaday  v.   Lynn,  200   Mo.  456,   98 

^'Lunay  v.  Vantyne,  40  Vt.  501.  S.  W.  585,  118  Am.  St.  672n,  8  L.  R. 

A.  (N.  S.)   117. 
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the  child,  an  agreement  personal  to  themselves,  and  while  they 
have  a  perfect  right  to  bind  themselves  to  make  the  child  their 
heir,  they  are  powerless  to  extend  this  right  to  inherit  from 
others/^ 

It  will  be  noticed  that  the  statute  of  Indiana  provides  that  an 
adopted  child  shall  "be  entitled  to  and  receive  all  the  rights  and  in- 
terest in  the  estate  of  such  adopting  father  or  mother,  by  descent 
or  otherwise,  that  such  child  would  if  the  natural  heir  of  such 
adopting  father  or  mother.""  This  statute  also  provides  that 
property,  real  or  personal,  which  has  come  to  such  child  from  its 
adopting  parents,  shall,  at  its  death  intestate,  leaving  neither  hus- 
band or  wife  or  issue  or  their  descendants  surviving,  pass  back  to 
the  heirs  of  the  adopting  parent  from  whom  it  came  as  if  such 
child  had  never  been  adopted. 

In  the  cases,  and  as  to  the  property,  provided  for  in  this  section 
of  the  statute,  the  adopting  father  or  mother  or  his  or  her  heirs 
will  inherit  from  the  adopted  child  to  the  exclusion  of  the  natural 
heirs  of  such  child. ^^  To  this  extent  the  case  of  Barnhizel  v.  Fer- 
rell,  47  Ind.  335,  has  been  overruled. 

The  adopted  children  of  the  husband  are  not  the  children  of 
his  wife,  but  they  are  his  heirs  in  the  degree  of  children,  and,  at 
his  death,  intestate  may  inherit  from  him  all  of  his  estate  which 
the  law  does  not  give  to  his  surviving  wife.*^ 

This  section  of  the  statute  recognizes  and  adopts  a  general  prin- 
ciple familiar,  both  to  the  civil  and  American  law,  that  in  cases  of 
a  failure  of  descendants  capable  of  taking  the  estate,  the  inherit- 
ance shall  go  back  to  the  kinsmen  of  the  blood  from  which  the  es- 
tate came.^^ 

An  adopted  child  may  inherit,  both  from  its  adopting  parents, 
and  from  its  natural  relatives.^" 

"Merritt   v.    Morton,    143   Ky.    133,  hour  v.  Isenhour,  52  Ind.  328;  Barn- 

136  S.  W.  133.  hizel  v.  Ferrell,  47  Ind.  335. 

"  Burns'  R.  S.  1908,  §  870.  "  Humphries  v.  Davis,  100  Ind.  274, 

''Davis  V.  Krug,  95  Ind.  1;  Davis  v.  50  Am.  Rep.  788;  Davis  v.  Fogle,  124 

Fogle,    124    Ind.    41,    23    N.    E.    860;  Ind.  41,  23  N.  E.  860. 

Krug  v.  Davis,  87  Ind.  590.  '°  Humphries  v.  Davis,  100  Ind.  274, 

*'  Barnes  v.  Allen,  25  Ind.  222 ;  Isen-  50  Am.  Rep.  788. 
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An  adoptive  father  inherits  from  a  deceased  adoptive  child  land 
which  the  child  inherited  from  its  adoptive  mother  in  preference 
to  the  natural  mother,  and  the  inheritance  vests  in  the  adoptive 
father  the  rights  of  an  heir,  with  all  their  legal  incidents.^^ 

The  adoptive  child  becomes  a  stock  of  inheritance,  and  the 
natural  mother  is  not  of  the  stock  from  which  the  property  came 
to  the  child ;  between  her  and  that  stock  there  is  a  gap  which  is  not 
bridged  by  any  statute  or  any  principle  of  justice,  and  it  is  in  har- 
mony with  our  statute  of  descents  to  prefer  the  adoptive  parent  to 
the  natural  parent  in  all  cases  where  the  parent  by  adoption  was 
the  original  stock  of  inheritance. "'■ 

Where  a  father  adopted  two  children  of  his  daughter,  and  af- 
terwards died  intestate,  such  children  inherited  from  him  as  his 
own  children,  and  also  inherited  the  share  of  his  estate  belong-inof 
to  them  as  heirs  of  their  deceased  mother.^^ 

An  adopted  child  will  take  as  a  child  under  a  residuar}^  clause 
of  the  adopting  father's  will.^* 

An  adopted  child  can  take  by  descent  only  from  the  person  or 
persons  adopting  it  and  not  from  the  lineal  or  collateral  kindred 
of  such  adopting  parent  or  parents." 

There  is  a  material  difference  in  the  matter  of  inheritance  by 
an  adopted  and  natural  child,  and  also  as  to  the  descent  of  prop- 
erty owned  by  them.  An  adopted  child  inherits  from  its  natural 
parents,  but  not  from  the  relatives  of  the  adopting  parents.  The 
natural  parent  in  the  absence  of  lineal  heirs  inherits  all  such  prop- 
erty as  the  child  may  acquire  otherwise  than  through  the  adopting 
parent.  ^^ 

The  statute  gives  to  the  adopted  child  certain  rights,  and  im- 
poses on  the  adopting  parents  certain  obligations,  but  it  does  not 
make  it  the  legitimate  child  and  issue  of  the  adopting  parents,  or 
a  child  born  to  them.     For  this  reason  the  adoption  of  a  child  does 

"  Humphries  v.  Davis,  100  Ind.  369.         '^  Davis  v.  Fogle,  124  Ind.  41,  23  N. 

"-'  Paul  V.  Davis,  100  Ind.  422.  E.  860,  7  L.  R.  A.  485n ;  Humphries 

"  Wagner  v.  Vamer,  50  Iowa  532.  v.  Davis,   100  Ind.  274,  50  Am.   Rep. 

"  Burrage  v.  Briggs,  120  Mass.  103.  788. 
"  Schouler  Dom.  Rel.,  §  232n ;  Kee- 
gan  v.  Geraghty,  101  111.  26. 
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not  operate  to  revoke  an  antecedent  will  of  the  adopting  parent. 
It  cannot  be  construed  to  operate  the  same  as  the  testator  having 
"born  to  him  legitimate  issue. "^^ 

It  was  held  that  where  real  estate  was  devised  to  one  for  life 
with  power  to  dispose  of  it  by  will,  or  if  he  died  intestate  it  was 
to  pass  as  intestate  estate,  that  on  his  death  intestate  his  adopted 
child  was  entitled  to  the  estate. ^^ 

The  adoption  of  a  child  does  not  prevent  the  person  adopting 
from  afterward  disposing  of  his  property  by  gift,  conveyance  or 
otherwise.  No  trust  arises  in  favor  of  the  adopted  child,  al- 
though such  adoption  was  in  pursuance  of  an  agreement  to  leave 
such  child,  at  death,  all  the  adopting  parent's  property.''^ 

The  adoptive  child  is  not  cut  off  from  inheriting  from  its  nat- 
ural relatives.  It  may  inherit  from  them  and  from  its  adoptive 
parents.  By  the  adoption  the  child  acquires  some  additional 
rights,  but  there  is  nothing  in  that  act  which  in  and  of  itself  takes 
away  from  such  child  other  existing  rights,  or  rights  which  may 
afterwards  accrue.*"^ 

The  legal  relation  created  by  the  act  of  adoption  does  not  end 
with  the  death  of  the  adoptive  child.  If  such  child  leaves  children 
of  his  own  capable  of  inheriting,  they  will  bear  the  legal  relation 
of  grandchildren  to  the  adoptive  parents,  and  will  take  by  descent 
from  such  grandparents,  as  the  representative  of  their  father.^^ 

"Davis  V.  Fogle,  124  Iiid.  41,  23  N.  ceed    promptly,    and    a    delay    of    ten 

E.  860,  7  L.  R.  A.  485n ;  Burns'  R.  S.  years  will  be   fatal  to  their  suit.     A 

1908,  §  3116.  complaint  seeking  to  vacate  an  order 

'*  Johnson's  Appeal,  88  Pa.  St.  346.  of  court  granting  the  prayer  of  a  pe- 

''  Austin  V.  Davis,  128  Ind.  472,  26  tition  for  the  adoption  of  a  child  con- 

N.  E.  890,  25  Am.  St.  456,  12  L.  R.  A.  tained  the  averment,  "that  at  the  time 

120n.  of  said  adoption  said  defendant"  (the 

'"Wagner  v.  Varner,  50  Iowa  532;  adoptive   child)    "was   eighteen   years 

Sandars'    Justinian,    105 ;    Humphries  of  age,   and  knew   that   said   Preston 

v.  Davis,    100  Ind.  274,   50  Am.  Rep.  Brown"  (the  adoptive  father)  "was  a 

7gg_  person  of  unsound  mind,  and  that  so 

^"^  Paul     v.     Davis,     100     Ind.     422 ;  knowing,  and  for  the  purpose  of  be- 

Markover  v.  Krauss,  132  Ind.  294,  31  coming    the     heir     of     said     Preston 

N.  E.  1047,  17  L.  R.  A.  806.     Where  Brown,  and  securing  the  property  of 

natural  heirs  seek  to  set  aside  an  or-  said   Brown,   he   gave  his   consent  to 

der  for  the  adoption  of  a  child,  their  said     adoption,     and     permitted     said 

remedy  is  in  equity;  they  must  pro-  adoption  to  be  made."  Held,  that  such 
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A  child  jointly  adopted  under  a  former  marriage,  is  a  "child  by 
a  former  wife,"'  in  such  sense  that  it  is  entitled  to  the  fee  simple 
of  the  real  estate  of  the  adoptive  father  who  dies  intestate,  as 
against  a  childless  second  wife  of  such  father.^- 

A  child  adopted  by  the  husband  and  not  by  the  wife  can,  by  no 
stretch  of  meaning,  ht  held  to  be  a  child  of  the  wife  under  Burns' 
R.  S.  1908,  §  3015.  The  statute  was  evidently  intended  to 
apply  only  to  children  born  to  the  husband  and  wife.^^  "Chil- 
dren" as  a  term  includes  an  adopted  child  but  the  word  "issue" 
does  not."*  The  adoptive  father  will  share  with  the  husband  of 
the  adopted  child  in  property  that  came  to  such  child  from  the 
estate  of  the  adopting  mother  whether  such  property  remains  in 
specie  or  not.^'^ 

§  785.  Foreign  adoption. — Wherever  any  child  may  have 
heretofore  been  adopted  or  may  hereafter  be  adopted  by  any  per- 
son in  any  other  state  of  the  United  States,  under  and  pursuant  to 
the  laws  in  force  in  the  state  where  such  adoption  shall  be  made, 
the  same  shall,  upon  filing  the  record  thereof  with  the  clerk  of  the 
circuit  court  of  any  county  within  this  state,  and  having  the  same 
entered  upon  the  order-book  of  said  court  in  open  session  thereof, 
have  the  same  force  and  effect :  and  such  child,  so  adopted,  shall 

fraud  as  would  vitiate  the  order  of  the  entire  exclusion  of  the  natural 
adoption  was  not  shown.  Brown  v.  heirs  of  such  adopted  child  from  any 
Brown,  101  Ind.  340.  share  or  interest  therein.  Krug  v. 
"iNIarkover  v.  Krauss,  132  Ind.  294,  Davis,  87  Ind.  590,  limited;  Barnhizel 
31  N.  E.  1047,  17  L.  R.  A.  806.  See  v.  Ferrell,  47  Ind.  335,  on  this  point 
Isenhour  v.  Isenhour,  52  Ind.  328.  overruled.  Davis  v.  Krug,  95  Ind.  1 ; 
Where  an  adopted  child  dies  intestate,  Humphries  v.  Davis,  100  Ind.  274,  50 
unmarried  and  without  lawful  issue,  Am.  Rep.  788;  Humphries  v.  Davis, 
or  their  descendants,  surviving  him  or  100  Ind.  369;  Paul  v.  Davis,  100  Ind. 
her,  seized  of  real  estate  or  owning  422;  Krug  v.  Davis,  101  Ind.  75;  Pat- 
personal  property,  which  may  have  tison  v.  Browning,  146  Ind.  160,  44  N. 
come  to  such  child  by  gift,  devise  or  E.  993. 

descent  from  the  adopting  parent  or        °^  Keith  v.  Ault,  144  Ind.  626,  43  N. 

parents,   father  or  mother,   such  real  E.  924. 

estate  or  personal  property  descends        "  Bray  v.   Miles,  23   Ind.  App.  432, 

to  the  adopting  father  or  mother,   if  54  X.  E.  446,  55  N.  E.  510. 
living,  or,  if  dead,  to  the  heirs  at  law         ^  Dunn  v.  Means,  —  Ind.  App.  — , 

of  such  adopting  father  or  mother,  to  95  N.  E.  1015. 
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have  the  same  rights,  and  be  capable  of  taking  property  situate 
within  this  state  by  inheritance,  upon  the  death  of  the  person 
adopting,  whether  before  or  after  the  passage  of  this  act,  as 
though  such  child  had  been  adopted  within  and  pursuant  to  the 
laws  of  the  state  of  Indiana. ^^ 

This  statute  took  effect  and  was  in  force  on  and  after  the  21st 
of  December,  1865,''"  and  has  been  held  by  our  Supreme  Court  to 
be  constitutional.'^^ 

The  status  of  any  person  with  the  inherent  capacity  of  succes- 
sion or  inheritance  is  to  be  ascertained  by  the  law  of  the  domicil 
which  creates  the  status. °^ 

But  the  rights  of  inheritance  acquired  by  an  adopted  child  un- 
der the  laws  of  another  state  where  he  was  adopted  are  subservi- 
ent to  the  laws  of  the  state  where  the  property  is  situated. ^° 

A  compliance  with  the  terms  of  this  statute  is  in  no  sense  a  re- 
adoption  of  the  child,  nor  is  it  necessary  that  the  adoptive  parents 
or  the  adoptive  child  shall  appear  in  person  in  the  court  where  such 
record  may  be  filed.  Such  record  need  not  be  filed  and  spread  of 
record  during  the  lifetime  of  such  adopting  parents,  nor  during 
the  minority  of  the  child.  The  effect  of  filing  such  record  simply 
enables  the  child,  whose  status  has  been  fixed  by  adoption  in  some 
other  state,  to  enforce  in  this  state  such  rights  as  arise  out  of  that 
adoption  and  the  legal  status  thereby  created.  But  until  there  has 
been  a  compliance  with  this  statute  the  courts  of  this  state  will  not 
recognize  or  enforce  such  rights.'^ 

^  Burns'  R.  S.  1908,  §  874.     By  fil-  been  such  a  compliance  with  the  stat- 
ing in  the  courts  of  this  state  a  certi-  ute  the  courts  of  this   state  will  not 
fied  copy  of  the  adoption  of  a  child  in  recognize    or    enforce    those     rights, 
another  state,  the  child  is  not  thereby  Markover  v.  Krauss,  132  Ind.  294,  31 
readopted,  and  the  child,  without  the  N.  E.  1047,  17  L.  R.  A.  806. 
presence   or  consent   of   the   adopting  "^  Acts  1865,  p.  185. 
husband  and  wife,  may  cause  a  record  ^  State  v.  Meyer,  63  Ind.  33. 
thereof  to  be  made  in   any  court  of  ^^  Ross  v.   Ross,    129   Mass.  243,   37 
this  state.     The  efifect  of  filing  a  cer-  Am.  Rep.  321. 

tified  copy  of  the  record  of  the  adop-  '"  Keegan  v.   Geraghty,    101   111.  26; 

tion  of  a  child  in  another  state  sim-  Foster  v.  Waterman,  124  Mass.  592. 

ply  enables  the  adopted  child  to  en-  "  Markover  v.  Krauss,  132  Ind.  294, 

force  such  rights  as  arise  out  of  the  31  N.  E.  1047,  17  L.  R.  A.  806. 
original  adoption ;  and  until  there  has 
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§  786  Definition.— The  term  partition  literally  signifies  a 
division  or  allotment  of  shares.  In  law  it  is  usually  used  to  desig- 
nate the  right  or  the  proceedings  to  enforce  the  right,  which  either 
joint  owner  of  joint  property  has  to  demand  a  division  of  such 
property  and  have  his  share  set  off  to  him  in  severalty.^ 


'Bouv.  Law  Diet.;  Abb.  Law  Diet. 
AllnaU,    in    his    work    on    Partition, 
gives  a  more  full  and  technical  defini- 
tion.    Partition  is  a  division  of  lands 
or    tenements    by    coparceners,    joint 
tenants,  or  tenants  in  common,  so  as 
to  put   an   end   to   cotenancy  and   to 
vest  in  each  person  a  sole  estate  in  a 
specific  property  or  allotment  of  the 
lands  or  tenements.     Partition,  in  its 
primitive  and  technical  import,  signi- 
fies such  a  division  of  coparceners'  or 
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coheirs'  lands  descended  by  common 
law  or  by  custom;  and  the  books 
when  they  speak  of  partition  generally 
and  without  alluding  to  a  particular 
species  of  undivided  estate  in  the  par- 
ties making  it,  appear  invariably  to 
mean  a  partition  of  coparceners;  but 
the  term  has  long  since  become 
equally  applicable  to  division  of  lands 
of  joint-tenants  or  tenants  in  com- 
mon. 
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In  its  more  technical  meaning  it  is  a  term  applied  to  the  division 
of  real  estate  between  tenants  in  common,  joint  tenants  or  the 
owners  of  any  estate  in  realty  capable  of  a  legal  division. 

Partition  may  be  accomplished  in  one  of  two  ways,  either  by 
agreement  of  the  parties,  or  by  judicial  proceedings.  When  a 
satisfactory  allotment  under  the  first  method  is  agreed  upon  and 
consented  to  by  all  the  parties,  the  mutual  executi(Mi  of  the  proper 
conveyances  or  releases  to  each  party  of  the  share  allotted,  will 
have  the  effect  to  divide  or  partition  the  property,  and  convert  a 
joint  or  common  title  into  one  in  severalty." 

When  resort  is  had  to  the  courts  to  secure  a  judicial  severance 
regard  must  be  had  to  the  statutes  authorizing  such  i)artition  and 
their  provisions  followed. 

At  common  law  a  judicial  severance  of  title  was  only  permitted 
in  estates  in  coparcenary.  Joint  tenancies  and  tenancies  in  com- 
mon could  only  be  severed  by  a  voluntary  partition,  or  a  sale  of 
the  moiety  of  the  person  seeking  a  division.^ 

Owing  to  the  inadequacy  of  the  remedies  at  law,  chancery 
courts  early  assumed  jurisdiction  in  partition;  this  by  analogy  to 
its  jurisdiction  in  cases  of  the  assignment  of  dower.* 

The  difference  between  partition  in  equity  and  at  law  is  that  the 
law  operates  by  way  of  delivery  of  possession  and  estoppel,  while 
the  former  only  transfers  the  title  upon  the  execution  of  deeds  be- 

°  Freeman    Coten.    &    Part.,    §    394;  known    and    established    law,'     it    is 

Mellon  V.  Reed,  114  Pa.  St.  647,  8  Atl.  probable  that  the  proceedings  for  par- 

227;   Bompart   v.   Roderman,   24   Mo.  tition  of  which  he  wrote,  though  not 

385.  mentioned  before  the  reign  of  Henry 

'2    Black.    Comm.    185;    Co.    Litt.  Ill,   were   in   existence   at  an   earlier 

175a ;     Allnatt     Part.,     55 ;     Freeman  period." 

Coten.  &  Part.,  §  420.     Freeman,   re-  *  Agar    v.     Fairfax,     17    Ves.    533; 

f erring   to    the    statement    of    Reeves  Watson  v.    Northumberland,    11   Ves. 

in  his  History  of  English  Law  as  to  153;   Story  Eq.  Jur.,  §  651;  Co.  Litt. 

the  time  an  action  of  partition  at  law  169a.     In  Kildare  v.  Eustace,  1  Vern. 

was  first  known,  says:    "As  the  same  419,  it  was  held  that  chancery  juris- 

author  spoke  of  this  reign  as  the  pe-  diction   in   partition   was  based   upon 

riod   in  which,   after  having  traveled  the    grounds    that    the    statutes    had 

'through  the  profound  darkness  of  the  made    cotenants    accountable    to    each 

Saxon  times,  and  the  obscure  mists  in  other  and   that   they  thereby  became 

which   the   Norman   constitutions   are  trustees  for  one  another, 
involved,  we  approach  the  confines  of 
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tween  the  parties,  which  may  be  compelled  by  the  decree.^  A 
partition  in  chancery,  like  a  voluntary  partition  made  by  the  par- 
ties, had  to  be  consummated  by  mutual  conveyances.® 

Partition  is  a  matter  of  right  between  joint  tenants,  tenants  in 
common,  etc.,  and  no  demand  is  necessary  before  bringing  suit 
for  that  purpose.^  And  a  suit  for  partition  may  be  brought  by 
any  one  entitled,  although  he  well  knew  that  an  amicable  parti- 
tion could  be  had.® 

There  is  a  difference  between  partition  and  distribution  besides 
the  fundamental  one  growing  out  of  the  difference  between  real 
estate  and  personal  estate. 

It  is  pointed  out  in  one  case  that  "distribution  neither  gives  a 
new  title  to  property  nor  transfers  a  distinct  right  in  the  estate  of 
the  deceased  owner,  but  is  simply  declaratory  as  to  the  persons 
upon  whom  the  law  casts  the  succession,  and  the  extent  of  their 
respective  interests ;  while  partition,  in  most,  if  not  in  all  of  its 
aspects,  is  an  adversary'  proceeding,  in  which  a  remedial  right  to 
the  transfer  of  property  is  asserted,  and  resulting  in  a  decree 
which,  either  ex  proprio  vigore,  or  as  executed,  accomplishes  such 
transfer."^ 

§  787.  What  may  be  partitioned. — All  lands  held  by  joint 
tenancy  or  tenancy  in  common  may  in  Indiana  be  partitioned.^" 
From  the  wording  of  this  statute  it  would  seem  that  the  right 
of  partition  was  confined  to  real  estate  and  that  it  makes  no  pro- 
vision for  a  partition  of  personal  property. 

And  while  it  has  been  held  that  partition  cannot  be  adjudged 
between  remaindermen  during  the  existence  of  a  life  estate,^^ 

''Gay  V.  Parpart,  106  U.  S.  679,  27  out    injury   to   the    others."      Hall    v. 

L.  ed.  256,  1  Sup.  Ct.  456;  Buzzell  v.  Piddock,  21  X.  J.  Eq.  311. 

Gallagher,  28  Wis.  678.  '  Willard  v.  Willard,  6   Mack.    (D. 

•Freem.     Coten.    &    Part.,     §    427.  C.)  559;  McCracken  v.  Kuhn,  73  Ind. 

"The    peculiarities     of    an     equitable  149. 

partition  are :  That  such  part  of  the  *  Lake  v.  Jarrett,  12  Ind.  395. 

land   as   may  be    more   advantageous  *  Robinson  v.  Fair,  128  U.  S.  53,  32 

to  any  party  on  account  of  its  prox-  L.  ed.  415,  9  Sup.  Ct.  30. 

imity  to   his   other   land,   or   for  any  "Burns'  R.  S.  1908,  §  1243. 

other   reason,   will  be   directed  to  be  "  Schori  v.   Stephens,  62  Ind.  441 ; 

set  off  to  him  if  it  can  be  done  with-  Coon  v.  Bean,  69  Ind.  474. 
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yet  the  right  of  one  who  owns  a  life  estate  in  an  undivided  por- 
tion of  the  real  estate  to  have  partition  of  such  life  interest  is 
well  established. ^- 

Where  each  party  owns  his  part  of  the  property  in  severalty 
there  is  no  community  of  interest,  and  it  therefore  becomes  im- 
possible to  award  partition."  Nor  can  real  estate  devised  be 
partitioned  contrary  to  the  intention  of  the  will.  The  statute 
reads:  "Such  court  shall  not  order  or  affirm  partition  of  any 
real  estate  contrary  to  the  intention  of  a  testator,  expressed  in 
his  will."^* 

Where  a  will  positively  directs  land  to  be  sold  and  converted 
into  money,  equity  deals  with  the  land  as  personalty.  And  where 
it  is  clear  that  a  testator  intended  an  equitable  conversion  of  land 
into  money  to  take  place,  and  the  will  fixes  the  different  interests 
granted  in  the  beneficiaries  as  of  the  time  of  the  testator's  death, 

^' Swain  v.  Hardin,  64  Ind.  85;  appellant  alleges  in  its  complaint  that 
Russell  V.  Russell,  48  Ind.  456;  Long-  it  is  the  owner  of  the  real  estate  in 
lois  V.  Longlois,  48  Ind.  60;  Shaw  v.  controversy,  and  prays  partition. 
Beers,  84  Ind.  528;  Hawkins  v.  Mc-  The  substance  of  the  answer  of  the 
Dougal,  125  Ind.  597,  25  N.  E.  807.  appellee  is  this :  The  appellee  agreed 
In  the  last  case  cited  the  court  says :  with  the  appellant  and  another  person 
"The  only  question  presented  by  this  to  purchase  the  land  in  dispute  and 
record  is,  whether  tenants  in  common  to  erect  a  building  thereon ;  that  the 
of  a  life  estate  in  land  can  maintain  first  story  of  the  building  should  be 
a  suit  for  partition.  In  equity,  and  at  owned  and  used  by  the  appellant,  the 
law,  it  has  always  been  held  that  ten-  second  story  by  the  third  person  re- 
ants  in  common  of  a  life  estate  in  ferred  to,  and  that  the  third  story 
land  may  have  compulsory  partition,  should  be  owned  and  used  by  the  ap- 
Our  statute  has  not  changed  this  pellee;  that  the  appellant  should  have 
rule."  the  control  of  the  ground  subject  to 

"  McConnel  v.  Kibbe,  43  111.  12,  92  the  appellee's  right  of  ingress  to,  and 

Am.  Dec.  93 ;   Soutter  v.  Atwood,  34  egress   from  its  part  of  the  building. 

Me.    153,    56  Am.    Dec.   647;    Russell  It  seems  very  clear  to  us  that  the  an- 

V.   Beasley,   72   Ala.    190;    Baldwin  v.  swer    shows    that    the    appellant    had 

Humphrey,  44  N.  Y.  609;  Latshaw's  no    right    to    partition."      See    School 

Appeal,  122  Pa.  St.   142,  15  Atl.  676,  Corp.   v.   Russelville   Lodge,   &c.,    140 

9  Am.  St.  1(i;  Knapp   Part.,  39.     In  Ind.  422,  39  N.  E.  549. 
Anderson    School    Township   v.    Mil-        "  Kepley  v.    Overton,    74   Ind.   448; 

roy  Lodge,  130  Ind.  108,  29  N.  E.  411,  Burns'  R.  S.  1908,  §   1247,  Brown  v. 

30  Am.  St.  206,  the  court  says :   "The  Brown,  43  Ind.  474. 
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the  beneficiaries  take  such  interests  as  personalty,  and  are  not  en- 
titled to  the  land  itself  so  as  to  enable  them  to  ask  for  partition/^ 

§  788.  Voluntary  partition. — The  right  to  a  voluntary  par- 
tition of  any  and  every  species  of  property,  real  or  personal, 
which  can  be  made  the  subject  of  a  contract,  is  only  limited  by 
the  power  of  the  parties  to  contract  in  reference  to  such  prop- 
erty, or  by  some  restriction  of  law  or  public  policy.^'' 

While  a  parol  partition  of  lands  has  in  some  of  the  states 
been  held  invalid  as  being  against  the  statute  of  frauds,  the 
courts  of  this  state  have  expressly  adopted  the  doctrine  that  a 
parol  partition  of  real  estate,  made  by  tenants  in  common,  where 
possession  is  taken  and  held  in  pursuance  of  such  partition, 
is  valid/^  In  one  case  it  being  said  that,  "The  distinction  be- 
tween the  partition  of  lands  among  the  owners  thereof,  and  a 
sale  of  lands  is  pretty  clear.  The  statute  of  frauds  relates  to 
'contracts  for  the  sale  of  lands.'  After  partition  of  land  has  been 
made  among  tenants  in  common,  each  owns  in  severalty  an  in- 
terest equal  to  that  which  before  he  held  in  common.  The  par- 
tition does  not  transfer  the  title  of  the  parties  so  much  as  it 

"Walling  V.  Scott,  —  Ind.  App.  — ,  tition  of  real   estate  answer  that  the 

96  N.  E.  481.  plaintiffs    and    the    defendants,    being 

"  Freem.    Coten.    &    Part.,    §    438;  of  full  age,  entered  into  a  parol  con- 

Steedman  v.  Weeks,  2  Strob.  Eq.  (S.  tract  by  which  each  selected  a  disin- 

Car.)    145;   Coleman  v.   Coleman,    19  terested  person  to  make  partition  of 

Pa.  St.  100,  57  Am.  Dec.  641;  Beaver  the  land;  that  the  person  so  selected 

V.  Trittipo,  24  Ind.  41.  made  partition,  and  the  parties  then 

"  Moore  v.  Kerr,  46  Ind.  468 ;  Bum-  had  the   land,   which   was   set   off   to 

gardner    v.    Edwards,    85    Ind.     117;  each,    surveyed    and    the    lines    estab- 

Switzer  v.  Hauk,  89  Ind.  72>;  Hauk  v.  lished;  that  each  then  took  possession 

ISIcComas,    98    Ind.    460 ;    Savage    v.  of  the  respective  parts  so  set  off,  and 

Lee,   101   Ind.  514;   Wright     v. Jones,  had  the  same  transferred  on  the  tax 

105   Ind.   17,   4  N.    E.   281 ;    Bruce   v.  duplicate,  and  had  so  held  possession 

Osgood,   113  Ind.  360,  14  N.  E.  563;  for  eight  years;  and  that  the  defend- 

Tate  v.  Foshee,  117   Ind.  322,  20  N.  ant  had  made  lasting  and  valuable  im- 

E.    241 ;    Wood    v.    Fleet,    36    N.    Y.  provements    on    the    part    set    off    to 

499,    93    Am.    Dec.    528;     Potter    v.  him,  etc.     This  was  held  a  good  an- 

Wheeler,  13  Mass.  504;  Bavington  v.  swer  in  bar  of  the  action.     Moore  v. 

Clarke.  2  P.  &  W.  (Pa.)  115;  1  Wash.  Kerr,  46  Ind.  468. 
Real  Prop.  430.     Complaint  for  par- 
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assigns   or   apportions   to    each   his    share    in    severalty    in    the 
land."^' 

Such  parol  partitions  may  be  made  and  consented  to  by  in- 
fants and  married  women;  their  disability  not  rendering  a  par- 
tition so  made  invalid  if  the  same  is  equal,  fair  and  free  from 
every  taint  of  fraud.  The  reason  is  that  such  persons  may  by 
law  be  compelled  to  make  partition,  and  whatever  the  law  will 
compel  them  to  do,  they  will  be  allowed  to  do  without  compul- 
sion.^^ 

Quitclaim  deeds  by  heirs  dividing  the  lands  of  a  decedent 
among  themselves  create  no  new  title  or  right  in  the  grantees, 
but  merely  transfer  such  interest  as  the  respective  grantors  in- 
herited from  the  common  ancestor,  and  whatever  interest  passes 
by  such  deeds  the  holder  has  by  descent,  and  takes  it  subject  to 
such  easements  as  were  appurtenant  to  the  land  in  the  hands 
of  the  ancestor.-'* 

The  rule  is  that  the  partition,  whether  made  under  the  judg- 
ment of  a  court  or  by  means  of  deeds  between  the  parties, 
gives  the  tenant  no  new  or  different  title.  After  the  consumma- 
tion of  the  division  each  heir  will  hold  the  portion  of  the  land 
set  apart  to  him  by  precisely  the  same  title,  and  subject  to  all 

^^  Moore  v.  Kerr,  46  Ind.  468.     See,  in   severalty ;    and    therefore   that    all 

also,   Utterback   v.    Terhune,   75    Ind.  honest  and  fair  agreements,  having  a 

363 ;  Avery  v.  Akins,  74  Ind.  283.  direct  tendency  to  authorize  such  oc- 

"Bumgardner  v.  Edwards,  85  Ind.  cupation,  ought  to  be  sustained. 
117;  Newby  v.  Hinshaw,  22  Ind.  334;  These  parties,  though  under  disabil- 
Deweese  v.  Reagan,  40  Ind.  513;  ity,  may  be  compelled  to  make  parti- 
Finch  v.  Jackson,  30  Ind.  387.  In  tion;  and  whatever  the  law  will  corn- 
Freeman  on  Coten.  and  Part.,  §  415,  pel  them  to  do,  it  ought  to  allow  to 
it  is  said :  "We  have  seen  that  volun-  be  done  without  compulsion."  And 
tary  partitions  made  by  or  on  behalf  again  it  is  said,  "so  it  is  if  partition 
of  infants  and  femmes  covert,  will  be  is  made  without  suit,  provided  it  is 
treated  as  binding  and  valid  where  fair.  Where  any  person,  even  an  in- 
they  were  equal  at  the  time  they  were  fant,  does  that  which  by  law  he  is 
made,  and  were,  in  their  inception  compelled  to  do,  that  is,  makes  equal 
and  consummation,  free  from  all  taint  partition,  he  is  bound."  Bavington 
of  fraud.  The  theory  upon  which  v.  Clarke,  2  P.  &  W.  (Pa.)  115. 
such  partitions  are  enforced  is  that  '"  Lucas  v.  Rhodes,  —  Ind.  App.  — , 
the  interests  of  the  cotenants  are  al-  94  N.  E.  914. 
ways  best  promoted  by  an  occupation 
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the  burdens  and  restrictions  by  which  the  former  undivided  in- 
terest was  held.-^ 

Partition  does  not  require  that  the  interests  of  all  the  joint 
tenants,  or  tenants  in  common,  be  severed,  but  an  agreement 
between  such  tenants  for  a  voluntary  partition  must  be  between 
all  concerned  in  the  property,  and  that  as  a  result  of  the  com- 
pliance with  such  agreement,  a  severance  of  the  interests  of  one 
or  more  of  the  joint  owners  is  had  in  at  least  some  part  of  the 
common  property."" 

The  rule  is  that  an  agreement  to  make  partition,  which  rests 
merely  in  parol,  and  under  which  no  exclusive  possession  has 
been  taken,  is  not  enforcible.  The  court  says:  "Such  an 
agreement  is  not  enforcible  unless  it  has  been  so  far  executed 
by  taking  possession,  or  by  the  performance  of  such  acts  in  re- 
liance thereon,  as  to  entitle  parties  interested  to  invoke  the  juris- 
diction of  a  court  of  equity  for  specific  performance.  When 
the  contract  has  been  followed  by  a  possession,  in  conformity 
with  the  partition  agreed  upon,  since  a  court  would  have  en- 
forced an  equitable  partition  without  the  consent  of  all  the  par- 
ties, a  partition  thus  affected  by  agreement  will  be  so  far  bind- 
ing as  to  be  enforcible,  unless  it  is  infected  with  fraud. ""^ 

"^  Mickels  v.  Ellsesser,  149  Ind.  415,  spectively  set  apart  to  them.     But,  if 

49  N.  E.  373 ;  Avery  v.  Akins,  74  Ind.  the  transaction  could  not  be  regarded 

283 ;  Thorp  v.  Hanes,  107  Ind.  324,  6  as  a  parol  partition,  still  the  conclu- 

N.  E.  920.  sion    as   to   its   validity  must   be   the 

"Savage  v.  Lee,  101  Ind.  514;  Mc-  same,  for  the  principle  that  governs 
Connell  v.  Carey,  48  Pa.  St.  345 ;  parol  partitions  applies  to  family  set- 
Gates    V.    Salmon,    46    Cal.    361.      In  tlements. 

Wright  V.  Jones,  105  Ind.  17,  4  N.  E.  The  settlement  made  after  the 
281,  the  court  says :  "A  parol  parti-  death  of  Mrs.  Jones  was  a  family  set- 
tion  of  lands,  where  possession  is  tlement,  and  such  settlements  are  re- 
taken or  retained  under  the  agree-  garded  with  favor  by  the  courts." 
ment  of  partition,  is  valid.  The  Leach  v.  Fobes,  11  Gray  (Mass.)  506, 
agreement  made  between  Jesse  Jones,  71  Am.  Dec.  732;  Shuee  v.  Shuee, 
his  children  and  their  trustee,  was,  in  100  Ind.  477;  Pom.  Spec.  Perf.,  §  121; 
effect,  a  parol  partition,  for  no  new  Schouler  Dom.  Rel.,  §  271 ;  Brunson 
titles  were  created,  and  nothing  more  v.  Henry,  140  Ind.  455,  39  N.  E.  256. 
than  a  division  of  the  interests  of  the  ^  Bruce  v.  Osgood,  113  Ind.  360,  14 
devisees  of  Mrs.  Jones  was  made,  N.  E.  563;  Knapp  Part,  466.  A  co- 
and   the    estates   of   the    devisees    re-  tenant    cannot   by    deed,    without   the 
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Where  in  making  a  parol  partition  the  various  shares  are 
accepted  by  the  parties  at  an  agreed  vahie,  such  vahiation,  in 
the  absence  of  fraud,  will  be  binding;  and  if  any  share  so  ac- 
cepted is  overvalued,  or  proves  worthless,  or  of  less  value  than 
that  at  which  it  was  accepted,  contribution  cannot  be  compelled 
of  the  other  tenants.  If  it  was  of  less  value  than  that  agreed 
upon,  it  was  an  error  of  judgment  from  which  a  court  of  equity 
can  grant  no  relief."* 

It  is  a  general  rule  of  the  law  that  parties  may  voluntarily  and 
legitimately  do  without  a  suit  whatever  the  law  will  compel  them 
to  do  in  an  action  through  the  judgment  of  a  court;  consequently 
heirs  and  other  tenants  in  common  may  sever  the  unity  of  pos- 


co-operation  of  his  cotenants,  make 
partition  of  and  convey  his  own  sev- 
eral interest  in  the  common  property. 
Warthen  v.  Siefert,  139  Ind.  233,  38 
N.  E.  464.  Where  certain  real  estate 
was  owned  by  four  persons  as  ten- 
ants in  common,  and  there  was  a 
transaction  among  three  of  them, 
such  that,  if  they  had  been  the  only 
tenants,  there  would  have  been  a  par- 
tition, or  an  agreement  for  a  partition, 
of  the  whole  common  estate  between 
such  three,  a  certain  portion  to  one  in 
severalty,  and  the  remainder  to  the 
other  two  jointly,  the  fourth  tenant 
still  holding  his  interest  in  both;  held, 
that  this  could  not  be  regarded  either 
as  a  partition  or  an  agreement  there- 
for. Savage  v.  Lee,  101  Ind.  514.  In 
order  to  render  a  parol  partition  of 
land  binding,  it  is  not  necessary  that 
the  tenant  shall  actually  enter  into 
possession  of  the  part  awarded  him, 
but  if  he  retains  it,  such  retention  is 
possession  within  the  meaning  of  the 
law.  Hauk  v.  McComas,  98  Ind.  460. 
Where  parties  enter  into  a  parol 
agreement  to  exchange  part  of  their 
respective  lots  for  the  purpose  of  rec- 
tifying and  straightening  the  boun- 
dary lines,  and  the  agreement  is  fully 


carried  into  efifect  and  possession  sur- 
rendered, the  transfer  is  valid,  and 
the  parties  are  estopped  from  assert- 
ing title  to  ground  respectively  ex- 
changed. Tate  V.  Foshee,  117  Ind. 
322,  20  N.  E.  241 ;  Mitchell  v.  Braw- 
ley,  140  Ind.  216,  39  N.  E.  497. 

-*  Smith  v.  Tewalt,  9  Ind.  App.  646, 
Z1  N.  E.  294.  In  this  case  the  court 
says :  "Here  the  parties  agreed  upon 
the  value  of  the  stock  in  making  the 
partition,  and  while  it  is  alleged  that 
the  value  so  fixed  was  what  the  par- 
ties all  thought  was  the  actual  value, 
yet  they  were  all  upon  an  equality, 
and  the  appellant  accepted  it  upon 
that  valuation.  Had  it  proved  to  be 
worth  more,  the  appellees  could  not 
have  recovered  from  the  appellant, 
because  its  value,  irrespective  of  its 
actual  value,  was  fixed  for  the  pur- 
poses of  the  partition,  and  its  accept- 
ance at  that  valuation  was  not  com- 
pulsory. Having  elected  to  accept  it, 
appellant  cannot  now  be  heard  to 
complain  because  it  is  of  less  value." 
See  Grymes  v.  Sanders,  93  U.  S.  55, 
23  L.  ed.  798;  Hecht  v.  Batcheller, 
147  Mass.  335,  17  N.  E.  651,  9  Am. 
St.  708. 
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session  of  real  estate  existing  between  them  by  means  of  quit- 
claim deeds.  A  voluntan-  partition  so  made,  even  by  persons 
under  legal  disabilities,  will  be  upheld  as  binding  when  the  same 
has  been  fairly  and  equally  made,  and  is  free  from  all  taint  of 
fraud  in  its  inception  and  consummation.-^  But  a  voluntary 
partition  that  is  unfair  and  unjust  and  which  was  made  by  collu- 
sion of  some  of  the  parties  to  the  detriment  and  injun.-  of  others, 
will  not  be  conclusive,  but  upon  the  proper  application  of  an  in- 
terested party,  would  be  set  aside  by  the  court  and  a  partition 
compelled  that  would  be  fair  and  equitable."*^ 

§  789.  Who  may  enforce  partition, — The  general  rule  is 
that  in  partition  proceedings  only  those  having  an  estate  in  pos- 
session, or  who  are  entitled  to  the  possession  of  the  premises, 
can  enforce  partition.  ^Mere  naked  possession  is  not  sufficient. 
The  possession  must  be  coupled  with  a  holding  by  title  or  at 
least  a  color  of  title.  To  enable  one  to  maintain  a  suit  for  par- 
tition the  title  and  the  possession,  or  title  and  right  of  posses- 
sion, must  concur."" 

As  a  common  possession  is  implied  from  a  common  title,  an 
adverse  holding  which  amounts  to  an  actual  and  total  ouster 
must  be  shown  to  bar  partition  by  one  not  in  possession.-^     But 

"'  Freeman,    Cotenancy    and     Parti-  Ind.    223,    40    N.    E.    747,    the    court, 

tion,  §§  412,  415;  Mickels  v.  Ellsesser,  speaking  of  the   ruling   in   Schori  v. 

149  Ind.  415,  49  N.  E.  373.  Stephens,  says :  It  was  held  "that  only 

'°  Ditton  V.  Hart,  —  Ind.  — ,  93  X.  one  having  both  title  and  possession 

E.  961 ;    Pray  v.   Belt,  26  U.   S.  670,  or  the  right  of  possession  vested  in 

7   L.    ed.   309;    Moore  v.    Harper,   27  him  could  maintain  an  action  for  the 

W.  Va.  362.  partition    of    real    estate;    that    a    re- 

"  Foust    V.    Moorman,    2    Ind.    17 ;  mainderman  could  not  maintain  such 

Godfrey  v.  Godfrey,  17  Ind.  6,  79  Am.  action   because   he  had   title   but  not 

Dec.    448n ;    Schori    v.    Stephens,    62  possession  or  the  right  of  possession," 

Ind.    441 ;    Nicholson    v.    Caress,    59  citing  Nichols  v.  Nichols,  28  Vt.  228, 

Ind.  39;    Sullivan  v.    Sullivan,   66  N.  67  Am.  Dec.  699n;  Savage  v.  Savage, 

Y.  37;  Whitten  v.  Whitten,  36  N.  H.  19  Ore.  112,  23  Pac.  890,  20  Am.  St. 

326;  Wilkinson  v.  Stuart,  74  Ala.  198;  795. 

Wood  v.  Sugg,  91  N.  Car.  93 ;  Bald-  =*  Wommack  v.   Whitmore,  58   Mo. 

win  V.  Aldrich,  34  Vt.  526,   80  Am.  448;   Florence  v.   Hopkins,  46   N.   Y. 

Dec.   695;   Atha   v.   Jewell,   33   N.    J.  182;  Barker  v.  Jones,  62  N.  H.  497, 

Eq.    417;    Scarborough   v.    Smith,    18  13  Am.  St.  586;  Byers  v.  Danley,  27 

Kan.  399.     In   Tower  v.   Tower,    141  Ark.    77.      A    paragraph    of    answer 
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in  this  state  actions  for  partition  are  governed  by  the  code,  and 
all  questions  of  title  and  of  possession  may  be  settled  in  a  suit 
for  partition.  So  that  unless  an  adverse  holding  and  ouster  has 
been  for  a  time  long  enough  to  create  a  title  by  adverse  posses- 
sion, the  title  can  be  raised  and  settled  in  the  action.-^ 

The  statute  provides  that :  "Any  person  holding  lands  as 
joint  tenant,  or  tenant  in  common,  whether  in  his  own  right  or 
as  executor  or  trustee,  may  compel  partition  thereof  in  the  man- 
ner provided  in  this  act.  An  administrator  or  executor  may 
also  compel  partition  as  a  tenant  in  common,  or  joint  tenant, 
may  do,  whenever,  in  the  discharge  of  his  duties  as  such,  it  shall 
be  necessary  for  him  to  sell  the  estate  of  the  decedent  therein. 
Trustees,  administrators  and  executors  may  also  be  made  de- 
fendants in  actions  for  the  partition  of  real  estate  to  answer  as 
to  any  interest  they  may  have  in  the  same."^*^ 

And  that,  "in  all  proceedings  under  this  act,  guardians  may 
act  for  their  wards  as  their  wards  might  have  acted,  being  of 
age."^^  And,  also,  "the  guardian  of  any  minor  may  join  in 
and  assent  to  a  partition  of  the  real  estate  of  such  minor  under 
the  direction  of  the  court  upon  a  petition  for  partition. "^^  These 
statutory  provisions  clearly  authorize  a  guardian  of  a  minor  to 
institute  and  prosecute  an  action  for  partition  in  his  own  name. 
The  court  in  one  case  says :     "Construing  these  two  sections 

which  sets  up  title  in  the  defendant  to  Ind.  343.     Title  and  right  of  posses- 

the   whole   of   the    tract   of   land    for  sion,    or    right    of    possession,    must 

which  partition  is  asked  is  a  good  and  be     in     the     plaintiff     to     give     him 

sufficient  answer.  Dinwiddle  v.  Smith,  a     right     to     partition.       Schori     v. 

141  Ind.  318,  40  N.  E.  748.  Stephens,  62  Ind.  441.    Trustees  hold- 

^  Godfrey  v.  Godfrey,  17  Ind.  6,  79  ing  an  undivided  title  in  lands  may 

Am.  Dec.  448n ;   Wolcott  v.  Wigton,  have  partition  thereof.    Locke  p.  Bar- 

7  Ind.  44;  Elston  v.  Piggott,  94  Ind.  hour,  62  Ind.  577.     Assignees  of  in- 

14;  Luntz  v.  Greve,   102  Ind.   173,  26  solvent  debtors  may  have  partition  of 

N.    E.    128;    Spencer    v.    McGonagle,  lands    conveyed    to    them,    when    the 

107  Ind.  410,  8  N.  E.     266.  court  so   directs   in  the  execution  of 

^Burns'  R.   S.  1908,  §§   1243,  2865.  the  trust.    Jewett  v.  Perrette,  127  Ind. 

During  the  existence  of  a  life  estate,  97,  26  N.  E.  685. 

the  remaindermen  cannot  maintain  an  '^  Burns'  R.  S.  1908,  §  1251. 

action   for  partition.     Coon  v.   Bean,  ^'  Burns'  R.  S.  1908,  §  3093. 
69   Ind.   474;    Stout   v.    Dunning,   72 
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together,  it  seems  to  us  to  be  the  true  intent  and  meaning  there- 
of, that  whatever  a  minor,  if  of  lawful  age,  might  personally 
do,  in  an  action  for  the  partition  of  lands  in  which  he  had  an 
interest,  the  guardian  of  such  minor,  as  such  guardian,  might 
lawfully  do  therein,  for  and  on  behalf  of  his  ward,  without  the 
presence  of  said  ward,  as  a  party  to  such  action. "^^ 

And  in  suits  for  partition  the  service  of  process  upon  the 
general  guardian  of  any  minor  is  sufficient  to  give  the  court 
jurisdiction  of  such  minor.^* 

A  widow,  who  by  reason  of  her  subsequent  marriage,  is  in- 
capable of  alienating  the  interest  in  land  she  has  received  from 
a  former  husband,  may  have  the  same  partitioned  and  set  ofif 
to  her.^'  And  if,  in  such  partition  proceeding,  it  becomes  nec- 
essary to  sell  such  lands  the  widow  is  entitled  to  have  her  por- 
tion of  the  sale  paid  to  her  unconditionally.^*^ 

There  are  many  interests  that  may  be  held  and  owned  in  real 
estate  other  than  that  of  joint  tenant  or  tenants  in  common. 
But  by  the  foregoing  statute  partition  can  only  be  awarded  among 
persons  holding  by  one  or  the  other  of  such  tenancies.  If  the 
holding  is  otherwise  than  as  joint  tenants  or  tenants  in  com- 
mon, the  parties  cannot,  under  this  statute,  maintain  a  suit  for 
partition." 

The  rule  is  that  partition  cannot  be  adjudged  between  remain- 
dermen during  the  existence  of  a  life  estate  upon  the  land,  but 
the  owner  of  the  life  estate  in  an  undivided  part  of  real  estate 
has,  however,  the  right  to  have  the  same  partitioned,  and  if 
this  is  found  impracticable  a  sale  of  the  property  may  be  ordered 
and  the  proceeds  divided  between  the  life  tenant  and  the  re- 

'' Bundy  V.  Hall,  60  Ind.  177;  Miller  Johnson  v.  Johnson,   153  Ind.   60,  54 

V.    Smith,    98    Ind.    226;    Bowen    v.  N.   E.    124. 

Swander,  121  Ind.  164,  22  N.  E.  725 ;  ""  School  Corp.  v.  Russelville  Lodge, 

Schee  v.  McQuilken,  59  Ind.  269.  140  Ind.  422,  39  N.  E.  549;  Lease  v. 

** Richards  v.  Richards,  17  Ind.  636.  Carr,  5  Blackf.   (Ind.)  353;  Chandler 

''  Pence  v.  Long,  38  Ind.  App.  63,  v.  Cheney,  37  Ind.  391 ;  Arnold  v.  Ar- 

77  N.   E.  961;    Christy  v.    Smith,  80  nold,  30  Ind.  305;   Rice  v.   Freeland, 

Ind.    573.  12    Cush.    (Mass.)     170;    Johnson    v. 

''Small    V.    Roberts,    51    Ind.    281;  Moser,  72  Iowa  523,  34  N.  E.  314. 
Klinesmith  v.  Socwell,  100  Ind.  589; 
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mainder,  according  to  their  respective  interests. ^^  It  is  also  held 
that  tenants  in  common  of  a  life  estate  may  compel  partition. ^^ 
The  result  of  these  holdings  is  that  a  remainderman  cannot  com- 
pel partition  by  maintaining  as  plaintiff  an  action  for  that  pur- 
pose, yet  if  he  should  be  made  a  defendant  in  such  a  suit  brought 
by  the  life  tenant  he  will  be  bound  by  the  decree  of  partition 
rendered  in  such  proceeding.*'' 

It  is  now  provided  b}^  statute,  however,  "That  when  any  per- 
son shall  own  an  undivided  interest  in  fee  simple  in  any  lands, 
and  at  the  same  time  shall  own  a  life  estate  in  the  remaining 
portion  of  any  such  lands,  or  any  part  thereof,  then  in  any  such 
case,  such  person  so  owning  such  fee  and  life  estate,  or  the  per- 
son or  persons  owning  the  fee  in  such  lands  subject  to  such 
undivided  interest  in  fee  and  such  life  estate  in  any  such  lands, 
may  compel  partition  thereof  and  have  such  fee  simple  inter- 


''  Shaw  V.  Beers,  84  Ind.  528;  Swain 
V.  Hardin,  64  Ind.  85 ;  Russell  v.  Rus- 
sell, 48  Ind.  456;  Coon  v.  Bean,  69 
Ind.  474;  Stout  v.  Dunning,  72  Ind. 
343.  In  Shaw  v.  Beers,  the  court 
says :  "The  statute  seems  to  have 
been  designed  to  authorize  partition 
among  those  'holding,'  'owning'  or 
'having  title  to'  land,  and  it  does  not 
appear  to  have  been  held  in  any  case 
that  an  ownership  in  fee  was  neces- 
sary, or  that  an  estate  for  life  was 
not  sufficient ;  and  the  right  of  the 
holder  of  such  an  estate  to  ask  parti- 
tion being  conceded,  it  follows  by 
force  of  R.  Stat.  1881,  §  1199,  Burns' 
R.  S.  1908,  §  1256,  that  if  the 
land  cannot  be  divided,  it  may  be  sold 
and  the  proceeds  divided."  A  judg- 
ment in  partition,  assigning  a  share 
of  the  land  to  one  for  life,  who  is 
really  seized  of  the  share  in  fee-sim- 
ple, gives  the  share  in  fee-simple, 
having  effect  merely  to  partition  the 
land,  without  otherwise  affecting  the 
title,  unless  an  issue  had  been  made 
and  directly  decided  as  to  the  title. 


Kenney   v.    Phillipy,    91    Ind.    511. 

"'^  Hawkins  v.  McDougal,  125  Ind. 
597,  25  N.  E.  807 ;  See  Freem.,  Coten. 
and  Part.,  §  455. 

'"Swain  v.  Hardin,  64  Ind.  85; 
Shaw  V.  Beers,  84  Ind.  528;  Lynch  v. 
Leurs,  30  Ind.  411.  In  Tower  v. 
Tower,  141  Ind.  223,  40  N.  E.  747, 
it  is  said :  "In  Schori  v.  Stephens, 
[62  Ind.  441],  the  action  was  com- 
menced by  the  remainderman  to 
compel  partition.  Had  the  same 
been  commenced  by  Schori,  the 
appellant  in  that  action,  who  was  the 
owner  of  the  undivided  one-half  of 
said  real  estate  and  entitled  to  posses- 
sion thereof,  he  could  have  compelled 
partition.  The  legal  propositions  enun- 
ciated in  that  case  so  declare.  In  this 
case  appellant  is  the  owner,  in  fee- 
simple,  and  entitled  to  the  possession 
of  the  undivided  three-fifths  of  the 
real  estate  in  controversy,  and  even 
under  the  rule  laid  down  in  Schori 
V.  Stephens,  supra,  could  maintain 
this  action."  Allen  v.  Libbey,  140 
Mass.  82,  2  N.  E.  791. 
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est  in  any  such  lands  so  held,  set  off  and  determined  in  the 
same  manner  as  lands  are  now  partitioned  by  law."'*^ 

While  all  having  a  severable  interest  in  the  land  to  be  par- 
titioned should  be  joined  in  a  petition  for  that  purpose,  it  is 
not  necessary  that  the  moieties  of  each  should  be  set  apart.  The 
court  has  power  to  set  off  the  share  of  a  single  tenant,  leaving 
the  shares  of  the  others  undivided,  if  such  partition  should  be 
desired,  and  the  property  is  susceptible  of  division.*" 

It  is  not  necessary  in  an  action  for  partition  by  an  owner  of 
an  undivided  interest  to  join  any  others  as  plaintiffs.  They  may 
be  made  defendants.*^ 

§  790.  Petition,  jurisdiction. — Being  a  proceeding  in  rem 
partition  is  therefore  local  in  its  nature,  and  as  a  rule  the  action 
must  be  brought  in  the  county  where  the  real  estate  is  situated. 
In  this  state  the  rule  is  statutory,  it  being  provided  that :  "Any 
such  tenant  may  apply  to  the  circuit  court,  or  court  having  pro- 
bate jurisdiction- of  the  county  in  which  the  lands  or  any  part 
thereof  may  lie,  by  petition,  setting  forth  a  description  of  the 
premises  and  the  rights  and  titles  therein  of  the  parties  inter- 
ested."" 

A  partition  proceeding  is  a  civil  action  within  the  meaning  of 
that  term  as  used  in  the  civil  code.*^  And  jurisdiction  of  such 
actions  may  be  taken  by  the  circuit  court  of  the  county  in  which 
any  part  of  the  land  is  situated,  and  extends  to  a  division  of  all 
the  lands  lying  in  other  counties  of  the  state,  if  prayed  for  in 
the   petition.*® 

*'  Acts  1909,  p.  339.  wards  v.  Dykeman,  95  Ind.  509.  Trus- 

^  Shull  V.  Kennon,  12  Ind.  34.     An  tees   in   whom   title    to   an   undivided 

action  for  partition  of  real  estate  is  a  interest  in  land  is  vested,  may  have 

proceeding    in    rem,    and    all    persons  partition.     Locke  v.  Barbour,  62  Ind. 

having   an    interest    in    the    property,  577. 

either  as  owner  or  lien-holder,  at  the  "  Sample  v.  Sample,  34  Kan.  IZ,  8 

commencement  of  the  suit,  are  proper  Pac.  248. 

parties    to    such    proceeding,    and    all  "Burns'  R.  S.  1908,  §§  1244,  309. 

persons    dealing    with    the    property,  *^  Kyle  v.  Kyle,  55  Ind.  387. 

pendente  lite,  are  affected  with  notice  **  Shull    v.    Kennon,    12    Ind.    34; 

of    the    orders    and    proceedings    had  Jones  v.  Levi,  72  Ind.  586. 

therein,  and  are  bound  thereby.     Ed- 
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As  such  petition  is  a  suit  in  rem,  all  persons  who  have  any 
interest  in  the  property  to  be  partitioned,  either  as  owner  or 
lien-holder,  at  the  time  the  suit  is  begun,  should  be  made  par- 
ties thereto;  and  all  those  who  deal  with  the  property  pending 
the  litigation  are  bound  by  the  orders  and  proceedings  had  in 
such  suit/'^  One  who  is  not  a  party  to  such  proceeding,  how- 
ever, is  not,  in  any  way,  affected  thereby/^ 

To  be  sufficient,  a  petition  for  partition  must  show  that  the 
plaintiff,  at  the  time  of  bringing  the  suit,  is  seized  of  some  defi- 
nite undivided  share  of  the  land  of  which  he  seeks  partition/® 
An  allegation  in  such  petition  that  the  parties  are  the  owners 
in  fee  of  'the  land  described  is  a  sufficient  statement  of  their 
title,  and  is  ecjuivalent  to  an  allegation  that  they  own  the  same 
in    fee   simple.^" 


"  Edwards  v.  Dykeman,  95  Ind.  509 ; 
Milligan  v.  Poole,  35  Ind.  64;  Apple- 
gate  V.  Edwards,  45  Ind.  329;  Clark 
V.  Stephenson,  IZ  Ind.  489;  Crans  v. 
Hamilton  County,  87  Ind.  162. 

''Harlan    v.    Stout,    22    Ind.    488. 

'°  Wintermute  v.  Reese,  84  Ind.  308 ; 
Brown  v.  Brown,  133  Ind.  476,  32  N. 
E.  1128,  2>2>  N.  E.  615.  A  complaint 
alleging  that  plaintiff  and  defendant 
were  owners  of  certain  land,  and  that 
defendant  was  the  owner  of  certain 
rooms  in  a  building  thereon,  with  a 
right  of  egress  and  ingress  through 
the  remainder  of  the  building,  which 
belonged  to  plaintiff,  but  failing  to 
allege  that  the  parties  held  as  joint 
tenants  or  as  tenants  in  common,  fails 
to  state  a  cause  for  partition,  since, 
by  common  law  and  by  statute,  parti- 
tion can  be  had  only  between  persons 
so  holding.  School  Corp.  v.  Russel- 
ville  Lodge,  140  Ind.  422,  39  N.  E. 
549.  A  complaint  for  partition  which 
is  otherwise  good,  will  not  be  bad  be- 
cause of  an  averment  that  the  defend- 
ants claim  title  to  the  plaintiff's  share 
through  a  guardian's  sale  not  ordered 


or  approved  by  the  court.  White  v. 
Clawson,  79  Ind.  188.  In  a  petition 
by  a  widow  for  partition  of  lands  of 
her  husband,  an  averment  that  she  as 
his  widow  was  the  owner  of  one- 
third  of  the  land,  was  an  argumenta- 
tive assertion  that  she  was  a  first  wife, 
or  a  subsequent  wife  having  children 
by  her  said  husband  alive  at  his  death. 
Utterback  v.  Terhune,  75  Ind.  Z(iZ. 

'"McMahan  v.  Newcomer,  82  Ind. 
565;  McMannus  v.  Smith,  53  Ind. 
211.  A  complaint  for  partition  com- 
plies with  the  statute  requiring  the 
rights  and  titles  of  the  parties  to 
be  stated,  if  it  aver  that  the  plaintiff 
and  the  defendants  are  the  owners 
in  fee-simple  and  tenants  in  common 
of  the  real  estate  described,  and  that 
the  plaintiff  is  the  owner  in  fee- 
simple  of  the  undivided  one-fourth 
and  the  defendants  of  the  remaining 
three-fourths  thereof.  Pipes  v.  Hobbs, 
83  Ind.  43.  Objection  to  a  complaint 
for  partition  of  real  estate,  for  its  fail- 
ure to  state  specifically  the  title  of 
the  parties  and  that  they  held  as  ten- 
ants  in  common,   made   for   the   first 
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It  is  not  necessary  in  a  complaint  for  partition  to  set  forth  spe- 
cifically the  manner  in  which  the  parties  to  the  action  derived 
title  to  the  land  of  which  partition  is  sought.  Such  complaint 
will  be  sufficient  if  it  shows  that  the  plaintiff  and  defendants  are 
the  owners  and  tenants  in  common,  of  the  land,  and  the  inter- 
est of  each  therein. ^^ 

Partition  of  real  estate  between  joint  tenants  or  tenants  in 
common  may  be  made  the  subject  of  a  statutory  arbitration. ^- 

§  791.  The  question  of  title. — Partition  was  originally  a 
possessory  action  only,  used  for  dividing  a  common  possession 
and  awarding  it  in  severalty.  The  question  of  title  could 
neither  be  raised  nor  decided  in  such  an  action.  It  left  the 
matter  of  title  where  it  found  it.  And  in  case  of  conflicting 
claims,  the  parties  were  first  required  to  establish  the  legal  title 
to  the  property  in  controversy  in  some  appropriate  action  be- 
fore they  were  entitled  to  have  partition. ^^ 

The  rule  in  this  state  is  in  general  the  same,  and  a  decree  in 
partition  does  not  create  title,  but  merely  severs  possession  and 
awards  to  each  tenant  his  share  in  severalty.^*  But  the  courts, 
in  the  exercise  of  their  chancery  jurisdiction,  early  assumed  to 

time  in  the  supreme  court,  was  not  may  have  such  interest  set  off  to  him 
available  where  the  finding  was  that  whenever  such  woman  might  have  had 
the  parties  were  the  owners  in  fee  as  partition  thereof  if  she  had  not  con- 
tenants  in  common.  Lewis  v.  Borts-  veyed  it  to'  him.  Youst  v.  Hayes,  90 
field,  75  Ind.  390.  The  derivation  of  Ind.  413. 
the  title  of  the  parties  need  not  be  "Burns'  R.  S.  1908,  §  876. 
set  forth  in  the  petition,  it  only  being  "  Brock  v.  Eastman,  28  Vt.  658,  67 
necessary  to  state  the  interest  of  each.  Am.  Dec.  733 ;  London  v.  Overby,  40 
Blakely  v.  Boruff,  71  Ind.  93 ;  Utter-  Ark.  155 ;  McCall  v.  Carpenter,  18 
back  V.  Terhune,  75  Ind.  363.  If  the  How.  (U.  S.)  297,  15  L.  ed.  389; 
plaintiff  sets  forth  the  manner  of  his  Horton  v.  Sledge,  29  Ala.  478 ;  Walker 
deriving  title,  the  facts  must  show  v.  Laflin,  26  111.  473 ;  Godfrey  v.  God- 
that  he  has  title.  Spencer  v.  Mc-  frey,  17  Ind.  6,  79  Am.  Dec.  448n; 
Gonagle,  107  Ind.  410,  8  N.  E.  266.  Foust  v.  Moorman,  2  Ind.  17;  Hay 
It  need  not  be  expressly  alleged  that  v.  Estell,  18  N.  J.  Eq.  251 ;  Carrigan 
the  lands  lie  in  the  county  where  suit  v.  Evans,  31  S.  Car.  262,  9  S.  E.  852. 
is  brought.  Godfrey  v.  Godfrey,  17  ^Kenney  v.  Phillipy,  91  Ind.  511; 
Ind.  6,  79  Am.  Dec.  448n.  ^Miller  v.  Noble,  86  Ind.  527;  Utter- 
"  Blakely  v.  Boruff,  71  Ind.  93 ;  Ut-  back  v.  Terhune,  75  Ind.  363 ;  Teter  v. 
terback  v.  Terhune,  75  Ind.  363.  The  Claj-ton,  71  Ind.  237;  Avery  v.  Akins, 
purchaser  of  the  interest  of  a  married  74  Ind.  283 ;  Elston  v.  Piggott,  94 
woman  in  lands  sold  at  judicial  sale  Ind.    14. 
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settle  questions  of  equitable  title  arising  in  partition  cases,  when 
set  up  on  the  part  of  the  defendants. ^^  After  the  adoption  of 
the  civil  code  and  the  abolition  of  the  distinction  between  actions 
at  law  and  suits  in  equity,  it  was  held  that  courts  had  juris- 
diction and  power  in  partition  proceedings  to  settle  questions 
of  title.  In  one  case  the  court  says :  "There  seems  to  be  no 
good  reason  why  all  questions  of  title  and  possession,  may  not, 
under  the  statute,  be  settled  in  the  suit  for  partition.'"'" 

While  it  is  proper  for  the  plaintiff  in  his  petition  for  parti- 
tion to  make  an  issue  settling  all  questions  of  title,  or  all  rights 
of  lien-holders,  it  is  not  necessary  for  him  to  do  so.  The  only 
title  which  a  plaintiff"  is  ordinarily  required  to  set  forth  in  such 
case  is  such  as  will  enable  him  to  secure  the  decree  of  partition 
prayed  for  in  his  complaint. '^^ 

The  court  says  in  one  case :  "In  ordinary  partition  proceed- 
ings, it  is  necessary  only  to  allege  and  prove  such  a  title  as 
entitles  the  party  to  a  division  of  the  land.  The  adjudication 
in  such  a  case  goes  no  farther  than  to  declare  that  such  a  right 

^  Foust    V.    Moorman,    2    Ind.    17;  title   would   appear   to   be   in   contro- 

citing    Coxe   v.    Smith,    4   Johns.    Ch.  versy." 

(N.    Y.)    271;    Wilkin   v.    Wilkin,    1         "  Elston  v.  Piggott,  94  Ind.  14.    In 

Johns.  Ch.   (N.  Y.)   111.  Miller  v.  Noble,  86  Ind.  527,  it  is  said: 

"^  Godfrey  v.  Godfrey,  17  Ind.  6,  79  "It  is  contended  that  a  judgment  in  a 

Am.   Dec.  448n;   Wolcott  v.  Wigton,  proceeding    for    partition    settled    the 

7  Ind.  44.     In  this  last  case  the  court  appellant's    title    and    fixed    it    as    an 

said:    "The  intention  to  confer  juris-  estate    in    fee.       This    judgment    was 

diction    in    cases    of    partition,    is    as  rendered    in    an    action    instituted   by 

clearly    expressed    as    language    can  the     appellant     against     the     widow 

well   make   it.      In   the   petition,    it   is  *     *     *     and    was    an    ordinary    suit 

required  that  the  rights  and  titles  of  for  partition.     It   is   not   shown   that 

the    parties    interqsted    shall    be    set  the  question  of  title  was  put  in  issue, 

forth.     Taking  these    two   provisions  There  seems  to  have  been  only  such 

together,  it  is  very  clear  that  the  mere  pleadings  as  are  ordinarily  employed 

averment  of  title  in  the  petition,  and  in    partition    proceedings,    and    only 

consequently   the   denial   of   it   in   the  such  an  assertion  of  title  as  was  suf- 

answer,  cannot  be  taken  to  divest  the  ficient  to  entitle  appellant  to  partition, 

jurisdiction.      For    as    every    petition  The  object   of  the   action,    so   far  as 

must    aver    the    titles    of    the    parties  this   record  shows,  was   solely  to  se- 

interested,    if   known,    then    it   would  cure   a   division   of   the   land  and   an 

follow,  that  in  every  such  petition  the  allotment  of  shares.''   Knight  v.   Mc- 
Donald, Zl  Ind.  463. 
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is  shown  as  will  support  partition  and  to  allot  the  shares  to  the 
cotenants  entitled  to  them.  If  a  conclusive  adjudication  upon 
the  character  of  the  title  is  desired,  issues  must  be  fomied  di- 
rectly and  fully  presenting  that  question  for  decision. "^^ 

The  conclusion  from  all  this  is  that  title  to  real  estate  may 
be  put  in  issue,  tried  and  determined  in  partition  proceedings; 
that  such  proceedings,  ordinarily,  simply  divide  the  land  as  held 
under  existing  titles  into  separate  shares,  and  create  no  new  title. 
But  if  the  title  is  put  in  issue  by  proper  pleadings  and  tried 
and  determined,  the  judgment  rendered  is  binding  upon  all  the 
parties  to  the  issue. ^'^ 

The  question  of  title  is  not  presumed  to  be  in  issue  in  a  par- 
tition proceeding.  If  made  an  issue  it  must  be  raised  in  some 
affimiative  pleading.*^"  Issues  may  be  formed  in  such  cases  in 
the  usual  way  and  titles  established  and  quieted  among  the  par- 
ties, but  in  absence  of  such  issues  there  can  be  no  adjudication 
beyond  a  division  of  the  property. ^''^ 

When  the  question  of  title  is  not  put  in  issue  by  the  com- 
plaint, it  may  be  raised  by  the  defendant  by  way  of  an  answer 
or  counter-claim  pleading  such  facts  as  will  tender  an  issue  of 
title.  It  is  a  plea  which  must  be  made  specially,  for  if  the 
general  denial  only  is  pleaded  to  a  complaint  in  which  the  plain- 

^  Stephenson  v.  Boody,  139  Ind.  60,  Davis  v.  Lennen,  125  Ind.  185,  24  N. 

38  N.  E.  331;  Miller  v.  Noble,  86  Ind.  E.  885;  Wash.  Real  Prop.  59;  Cooter 

527 ;  Branson  v.  Studabaker,  133  Ind.  v.    Baston,    89    Ind.    185 ;    Arnold    v. 

147,  33  N.   E.  98;   Robertson  v.  Van  Butterbaugh,   92   Ind.   403;    Ferris   v. 

Cleave,  129  Ind.  217,  26  N.  E.  899,  29  Reed,  87  Ind.   123;  L'Hommedieu  v. 

N.  E.  781,  15  L.  R.  A.  68n;  Hawkins  Cincinnati   &c.   R.   Co.,    120   Ind.  435, 

V.  Taylor,  128  Ind.  431,  27  N.  E.  1117.  22  N.  E.  125. 

'''Fleenor   v.    Driskill,   97    Ind.   27;  '=°  Green   v.    Brown,    146   Ind.    1,   44 

Cravens  v.  Kitts,  64  Ind.  581 ;   Milli-  N.  E.  805 ;  Fordice  v.  Lloyd,  27  Ind. 

gan  V.  Poole,  35  Ind.  64;  Godfrey  v.  App.  414,  60  N.  E.  367. 

Godfrey,  17  Ind.  6,  79  Am.  Dec.  448n ;  "  Sauer  v.   Schenck,    159   Ind.   373, 

McMahan  v.  Newcomer,  82  Ind.  565 ;  64  N.  E.  84 ;  Finley  v.  Cathcart,  149 

Thorp  V.  Hanes,   107  Ind.  324,  6  N.  Ind.  470,  48  N.  E.  586,  49  N.  E.  381, 

E.  920;  Habig  v.  Dodge,  127  Ind.  31,  63  Am.  St.  292;  Thompson  v.  Henry, 

25    N.    E.    182;    Luntz   v.    Greve,    102  153  Ind.  56,  54  N.  E.   109;   Pence  v. 

Ind.  173,  26  N.  E.  128;  Spencer  v.  Long,  38  Ind.  App.  63,  77  N.  E.  961. 
McGonagle,  107  Ind.  410,  8  N.  E.  266; 
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tiff  has  elected  not  to  put  the  title  in  issue,  it  controverts  no 
more  than  the  plaintiff's  right  to  a  division  of  the  land.**- 

The  primary  object  of  a  partition  proceeding  being  to  sever 
the  common  possession  and  set  off  the  respective  shares  to  the 
parties  entitled,  and  not  to  settle  conflicting  questions  of  title, 
or  create,  or  vest  new  titles,  the  question  of  title  if  raised  and 
adjudicated  is  conclusive  as  between  the  parties  only  upon  the 
present  title  owned  by  them. 

It  deals  with  the  then  existing  rights  and  none  other,  at  the 
time  of  such  adjudication.  Such  judgment  in  no  wise  affects 
after-acquired  titles.''^ 


"'Luntz  V.  Greve,  102  Ind.  173,  26 
N.  E.  128.  It  is  said  in  this  case : 
"Where  the  complaint  by  proper  aver- 
ments puts  the  title  in  issue,  then  the 
general  denial  admits  all  defenses, 
but  when  the  complaint  does  not  ten- 
der that  issue,  the  general  denial  can- 
not have  that  efifect.  If  the  complaint 
does  not,  by  proper  averments,  pre- 
sent that  issue,  it  must  be  done  by 
some  affirmative  pleading  on  the  part 
of  the  defendant,  or  it  cannot  be  truly 
said  to  be  in  issue  'on  the  pleadings.' 
Without  pleadings  putting  the  title  in 
issue,  it  is  inconceivable  that  it  can 
be  in  issue  'on  the  pleadings,'  and  it 
is  only  where  it  is  thus  in  issue  that 
the  general  denial  admits  all  special 
defenses."  See  Spencer  v.  McGon- 
agle,  107  Ind.  410,  8  N.  E.  266;  Isbell 
v.  Stewart,  125  Ind.  112,  25  N.  E.  160; 
Cooter  v.  Baston,  89  Ind.  185 ;  Wool- 
ery  v.  Grayson,  110  Ind.  149,  10  N.  E. 
935;  Watson  v.  Camper,  119  Ind.  60, 
21  N.  E.  323;  Powers  v.  Nesbit,  127 
Ind.  497,  27  N.  E.  501.  In  a  suit  for 
partition  by  one  of  the  children  of  a 
deceased  husband  against  the  widow 
and  the  other  children,  if  the  title  is 
not  directly  put  in  issue  by  the  plead- 
ing, a  decree  adjudging  the  widow  was 


entitled  to  an  estate  for  life  is  not  con- 
clusive as  to  her  interest.  Habig  v. 
V.  Dodge,  127  Ind.  31,  25  N.  E.  182. 
"'  Avery  v.  Akins,  74  Ind.  283 ;  Ken- 
ney  v.  Phillipy,  91  Ind.  511;  Thorp  v. 
Hanes,  107  Ind.  324,  6  N.  E.  920.  In 
partition  proceedings,  the  title  to  the 
land  is  so  far  put  in  issue  that  the 
judgment  becomes  an  adjudication  of 
the  right  and  title  of  each  of  the  own- 
ers of  the  land,  and  settles  and  desig- 
nates their  several  shares.  Matlock 
V.  Lee,  9  Ind.  298,  overruled.  Crane 
V.  Kimmer,  11  Ind.  215.  Where  the 
plaintiff  sets  out  his  title  at  length, 
and  the  manner  in  which  he  acquired 
it,  and  the  quantity  claimed  is  set  off 
to  him  by  the  court,  the  defendants 
are  estopped  by  the  decree  to  after- 
ward assert  any  interest  therein. 
Watson  V.  Camper,  119  Ind.  60,  21  N. 
E.  323.  A  judgment,  whatever  its 
form,  in  a  suit  for  the  partition  of  a 
deceased  husband's  real  estate,  be- 
tween a  childless  second  wife  and  his 
children,  the  title  not  being  in  issue, 
cannot  affect  the  interest  acquired  by 
the  children  as  forced  heirs  upon  the 
death  of  the  widow.  Bryan  v.  Uland, 
101  Ind.  477;  Miller  v.  Noble,  86  Ind. 
527. 
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A  decree  in  partition  does  not  create  any  new  title.  It  is  not 
necessarily  the  province  of  a  proceeding  for  partition  to  establish 
or  quiet  title,  but  simply  make  division  of  the  land.  Title  may 
be  put  in  issue  and  determined  under  proper  pleadings,  but  if 
this  is  not  done  the  title  as  between  the  parties,  is  left  where  it 
was." 

Xor  will  the  sale  of  land  by  a  commissioner  pursuant  to  an 
order  of  court  in  a  partition  proceeding,  vest  in  the  purchaser 
any  better  title  than  that  held  by  the  cotenants.  Such  sale  trans- 
fers only  such  title  as  the  cotenants  have.*^'^ 

§  792.  Form  of  action,  pleadings,  etc. — The  statute  pro- 
vides that  the  proceedings,  practice,  and  pleadings  in  partition 
suits  shall  be  the  same  as  in  civil  suits,  except  as  otherwise  pro- 
vided in  the  act  regarding  partition.®^ 

A  proceeding  in  partition  is  a  civil  action  within  the  mean- 
ing of  that  term  as  used  in  the  code  of  civil  procedure.*'' 

Courts  of  law  and  courts  of  chancer}-  having  always  exer- 
cised concurrent  jurisdiction  in  suits  for  partition,  such  suits 
are  not,  therefore,  the  subjects  of  exclusive  equitable  jurisdic- 
tion, and  a  jury  may  be  demanded  in  the  trial  of  such  actions, 
as  a  matter  of  right.^^ 

As  has  been  shown  in  the  preceding  section  the  question  of 
title  may  be  litigated  in  a  suit  for  partition,  so  if  the  defendant 
by  way  of  answer  alleges  title  in  himself,  either  legal  or  equi- 
table, to  the  entire  estate,  it  is  a  good  plea  in  bar  of  the  action.®^ 

A  valid  parol  partition  may  be  set  up  in  bar  of  an  action  for 
partition;  and  when  there  has  been  one  valid  partition  of  land, 
either  by  parol  or  otherwise,  all  the  parties  to  such  partition  are 
bound,  and  are  estopped  from  making  another.'" 

"Finley  v.   Cathcart,   149  Ind.   470,  ^  Kitts  v.  Willson,    106  Ind.   147,  5 

48  N.  E.  586,  49  N.  E.  381,  63  Am.  N.  E.  400;  Pomeroy  Eq.,  §§  174,  185; 

St.    292;    Fordice    v.    Lloyd,    27    Ind.  Trittipo  v.  Morgan,  99  Ind.  269. 

App.  414,  60  X.  E.  367.  «« Davis  v.  Davis,  43  Ind.  561. 

""  Ruf  V.  Mueller,  —  Ind.  App.  — ,  '^  .Moore  v.  Kerr,  46  Ind.  468 ;  Hauk 

96  X.  E.  612.  v.  McComas,  98  Ind.  460;  Savage  v. 

"'Burns'  R.  S.  1908,  §  1245.  Lee,  101  Ind.  514. 

•'  Kyle  v.  Kyle,  55  Ind.  387. 
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The  defendant  may,  by  way  of  counter-claim,  set  up  title  to 
all  of  the  land  sought  to  be  partitioned  ;^^  or  he  may  by  counter- 
claim procure  a  foreclosure  of  a  mortgage  he  holds  against  the 
land,  or  some  interest  in  it/"  An  administrator  of  a  deceased 
ancestor  will  not,  however,  be  allowed  to  intervene  in  a  par- 
tition proceeding  between  the  heirs  of  his  decedent,  and  by  way 
of  cross-action  have  the  land,  of  which  partition  is  sought,  sold 
for  the  payment  of  the  debts  of  such  decedent. '^^  It  is  said 
in  one  case :  "The  statute  prescribes  a  special  mode  whereby 
lands  of  a  decedent  may  be  sold  by  executors  or  administrators 
to  make  assets  to  pay  debts.  There  is  no  other  mode,  and  there 
is  no  authority  under  which  executors  or  administrators,  not 
sued  as  such,  can  come  into  any  other  suit  and  file  a  cross-com- 
plaint for  such  a  purpose."'^*  The  court  in  a  partition  pro- 
ceeding has  power  to  settle  and  adjust  all  the  legal  and  equi- 
table rights  of  the  parties  thereto.  For  this  reason  it  is  said 
that,  "to  give  validity  and  effect  to  a  partition,  all  persons  inter- 
ested should  be  made  parties  to  the  suit.  If  they  are  not,  their 
interests  will  not  be  affected  by  the  proceeding,  but  will  remain 
as  before.  Parties  holding  a  lien  on  any  of  the  undivided  inter- 
ests by  mortgage,  judgment,  or  otherwise,  if  made  parties  to 
the  suit,  will  be  bound  by  the  partition,  and  limited  in  their 
claims  to  the  share  set  off  in  severalty  to  the  party  under  whom 
they  claim."" 

^^  Randies   v.    Randies,   63   Ind.   93 ;  ent  with   the  nature   and  purpose   of 

Schafer  v.  Schafer,  68  Ind.  374;  Mc-  the     original     action,     and     was     ad- 

Ferran  v.  McFerran,  69  Ind.  29.  dressed  to  the  probate  jurisdiction  of 

"  Conyes  v.  Mericles,  75  Ind.  443.  the   court,    invoking   an    order   which 

"  Douthitt  V.  Smith,  69  Ind.  463.  could  only  be  properly  entered  on  the 

'*  Clayton  v.  Blough,  93  Ind.  85.     In  records   set  apart  and  kept   for  pro- 

Douthitt  V.    Smith,   69    Ind.   463,    the  bate  business.     This  involved  a  com- 

court  says:    "The  original   complaint  mingling  of  jurisdictions,  and  an  in- 

in  this  cause  constituted  an  action  for  congruity  in  judicial  proceedings,  evi- 

partition,  to  be  placed  on  the  docket  dently  not  contemplated  by  the  stat- 

as  a   civil  action,   and  to  be   entered  ute    authorizing    counter-claims,    and 

upon  the  records  pertaining  to  the  or-  not  supported  by  any  of  the  analogies 

dinary  civil  jurisdiction  of  the  court,  in  chancery  proceedings." 

The  cross-complaint  brought  an  ele-  '"  Milligan    v.    Poole,    35    Ind.    64 ; 

ment  into  the  cause  wholly  inconsist-  Martindale  v.  Alexander,  26  Ind.  104, 
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The  statute  now  provides  that  trustees,  administrators  and 
executors  may  be  made  defendants  to  answer  as  to  any  interest 
they  may  have  in  the  land.'*'  If  the  administrator  is  not  made 
a  party,  a  decree  in  partition  pending  the  settlement  of  an  estate 
does  not  preclude  the  administrator  from  asserting-  liens  held  by 
the  estate." 

This  is  where  the  administrator  of  another  estate  than  that 
of  the  deceased  owner  of  the  land  to  be  partitioned  holds  as  as- 
sets claims  of  his  decedent  against  such  land.  It  can  hardly  be 
said  that  the  administrator  of  a  deceased  debtor  can  be  barred 
from  subjecting  lands  of  his  decedent  to  sale  for  the  payment 
of  debts  by  a  decree  in  partition  obtained  by  the  heirs  of  such 
deceased  debtor  pending  the  settlement  of  the  estate  whether 
such  administrator  was  a  party  to  the  partition  proceedings  or 
not. 

No  action  that  the  heir  can  take  will  at  any  time  defeat  the 
right  of  the  administrator  to  bring  proceedings  to  sell  the  real 
estate  to  pay  debts,  and  a  person  buying  in  partition  proceed- 
ings does  so  with  the  risk  that  such  real  estate  may  be  subject 
to  the  unpaid  debts  of  the  deceased  owner.  In  some  of  the  states 
it  is  held  that  an  administrator,  made  a  party  to  a  proceeding 
to  partition  real  estate  of  his  decedent,  and  perceiving  that  such 
real  estate  will  be  needed  to  pay  the  debts  of  such  decedent,  may 
intervene  by  petition,  or  other  pleading,  and  have  an  order  of 
sale  made  in  his  behalf  in  such  partition  case."® 

But  this  right  has  been  denied  in  Indiana.''''  Whether  the  doc- 
trine of  these  cases  will  be  adhered  to  under  the  present  form 
of  our  statute  has  not  been  determined. 

While  a  widow  who  marries  a  second  or  subsequent  time  may 
not  during  such  marriage,  of  herself  only,  alienate  land  received 
from  her  former  husband,  yet  she  can  have  partition  thereof. 

89    Am.    Dec.    458 ;    Cradlebaugh    v.         '"  Green  v.  Brown,  146  Ind.  1,  44  N. 
Pritchett,  8  Ohio  St.  646,  72  Am.  Dec.     E.  805. 

610.  ''  Lafferty  v.  Shinn,  38  Ohio  St.  46. 

''  Burns'  R.  S.  1908,  §  1243.  '^  Douthitt   v.    Smith,   69   Ind.   463 ; 

Clayton  v.  Blough,  93  Ind.  85. 
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And  in  such  proceeding  the  children  by  the  former  marriage 
are  proper  parties.*^ 

The  dismissal  of  the  original  petition  in  a  proceeding  for 
partition  carries  with  it  a  cross-petition  filed  by  the  defendant, 
and  puts  an  end  to  the  action.®^ 

In  partition  cases,  where  a  party  is  dissatisfied  with  the  find- 
ing of  the  court  on  the  issues  joined,  or  claims  that  the  court 
erred  in  admitting  or  excluding  evidence,  or  that  court  erred  in 
making  its  findings  and  rendering  judgment,  or  has  been  ag- 
grieved by  any  action  of  the  court  at  the  trial,  his  remedy  is 
by  a  motion  for  a  new  trial  as  in  ordinary  civil  cases. ®^ 

It  is  not  necessary  that  the  wife  of  a  cotenant  in  real  estate 
be  made  a  party  to  a  proceeding  to  partition  such  real  estate ; 
and  whether  a  party  or  not  her  inchoate  interest  is  barred  in  the 
land  upon  a  sale  thereof  in  such  proceedings.-^ 


*"  Pence  v.  Long,  38  Ind.  App.  63, 
n  N.  E.  961. 

'^Holzner  v.  Holzner,  48  Ind.  151. 
In  this  case  the  court  says :  "The  dis- 
missal of  the  original  petition  carried 
with  it  the  cross-petition,  and  put  an 
end  to  the  action.  Ohiey  v.  Shep- 
herd, 8  Blackf.  (Ind.)  146;  Elderkin 
V.  Fitch,  2  Ind.  90;  Stoner  v.  Stoner, 
9  Ind.  505.  An  exception  to  this  rule 
is  made  by  the  code  in  cases  where 
a  set-off  or  counter-claim  has  been 
pleaded.  2  G.  &  H.  217,  §  365.  An- 
other exception  is  in  the  case  of  cross- 
petitions  for  divorce.  Acts  1873,  p. 
Ill,  §  15.  Attachment  cases  form  an- 
other exception.  2  G.  &  H.  148,  §  187. 
This  case  does  not  come  within  any 
of  the  exceptions."  The  court,  in 
Tabor  v.  Mackkee,  58  Ind.  290,  use 
the  following  language :  "It  is  in- 
sisted, however,  by  the  appellees,  that 
the  court  acted  upon  the  authority  of 
the  case  of  Holzner  v.  Holzner,  48 
Ind.     151,    and,    therefore,    that    the 


judgment  should  be  affirmed.  It 
must  be  confessed,  that  that  case  is 
not  very  satisfactory;  the  premises 
are  meagerly  stated,  but  we  do  not 
think  it  supports  the  appellees.  In 
that  case,  as  well  as  we  can  discover 
its  grounds,  the  plaintififs  filled  their 
petition  for  the  partition  of  certain 
lands.  The  defendants  filed  a  cross- 
petition,  admitting  the  facts  in  the 
original  petition,  and  demanding  par- 
tition and  an  account  for  rents.  The 
main  purpose  of  the  case,  therefore, 
was  the  partition  of  the  lands,  which 
might  be  accomplished  under  the  orig- 
inal petition,  or  the  cross-petition. 
The  title  of  the  lands  sought  to  be 
partitioned  was  admitted  to  be  the 
same  by  the  cross-petition  as  it  was 
claimed  to  be  by  the  original  peti- 
tion." 

'-  Clark  V.  Stephenson,  IZ  Ind.  489 ; 
Van  Buskirk  v.  Stover,  162  Ind.  448, 
70  N.  E.  520. 

'^  Haggerty    v.    Wagner,     148    Ind. 
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§  793.  Same  subject  continued. — In  a  suit  simply  for  par- 
tition of  real  estate,  where  neither  the  question  of  title  nor  the 
right  of  possession  is  raised,  neither  party  is  entitled  to  a  new 
trial  as  a  matter  of  right  under  the  statute  authorizing  such 
trials,'^*  But  where  the  question  of  title  or  the  right  to  the  pos- 
session of  the  real  estate  is  brought  into  the  case  in  any  man- 
ner, either  by  the  complaint,  or  by  answer,  cross-complaint  or 
counter-claim,  and  an  adjudication  is  had  upon  such  question, 
a  new  trial,  as  of  right,  is  allowable  within  one  year  there- 
after.^^ 

To  entitle  either  party  to  a  new  trial  as  a  matter  of  right  the 
title  to  real  estate  in  a  partition  proceeding  must  be  necessarily 
and  directly  put  in  issue.  If  it  is  only  incidentally  involved,  a 
new  trial,  as  of  right,  is  not  demandable.^" 

Motions  for  new  trials  for  cause  shown  in  partition  cases  must 
be  made  and  filed  as  in  civil  actions.*^ 

The  right  to  have  partition  of  lands  accrues  at  the  date  of 


625,  48  N.  E.  366,  39  L.  R.  A.  384; 
Wagner  v.  Carskadon,  28  Ind.  App. 
573,  60  N.  E.  731,  61  N.  E.  976. 

^'Harness  v.  Harness,  49  Ind.  J84; 
McFerran  v.  McFerran,  69  Ind.  29; 
Pipes  V.  Hobbs,  83  Ind.  43.  In  Gul- 
lett  V.  Miller,  106  Ind.  75,  5  N.  E.  741, 
it  is  said :  "We  are  of  opinion  that 
the  circuit  court  did  not  err  in  sus- 
taining appellee's  motion  and  dismiss- 
ing appellant's  application  for  a  new 
trial  of  the  partition  suit,  as  a  matter 
of  right.  In  an  ordinary  suit  for  the 
partition  of  real  estate,  such  as  this 
clearly  was,  where  the  only  aiifirma- 
tive  relief  sought  or  demanded  by  any 
party  to  the  record,  is  the  mere  sever- 
ance of  the  unity  of  possession,  it  is 
certain,  we  think,  that  the  title  to 
such  real  estate  is  in  no  manner  in 
question,  and  the  decree  or  judgment 
in  such  suit  will  not  vest  in  either  of 
the  tenants  in  common  any  new  or 
additional  title." 


"Gullett  V.  Miller,  106  Ind.  75,  5 
N.  E.  741;  Hammann  v.  Mink,  99 
Ind.  279;  Cooter  v.  Baston,  89  Ind. 
185;  Kreitline  v.  Franz,  106  Ind.  359. 
6  N.  E.  912;  Powers  v.  Nesbit,  127 
Ind.  497,  27  N.  E.  501;  Mayer  v. 
Haggerty,  138  Ind.  628,  38  N.  E.  42; 
Earle  v.  Peterson,  67  Ind.  503.  But 
where  a  defendant  seeks  by  cross- 
complaint  in  an  action  for  partition 
to  enforce  the  specific  performance 
of  a  contract  for  the  conveyance  of 
the  real  estate  involved  in  the  action, 
he  is  not  entitled  to  a  new  trial  as  a 
matter  of  right.  McFerran  v.  Mc- 
Ferran, 69  Ind.  29;  Fralich  v.  Moore, 
123  Ind.  75,  24  N.  E.  232. 

^  Fordice  v.  Lloyd,  27  Ind.  App. 
414,  60  N.  E.  367;  Richwine  v. 
Presbyterian  Church,  135  Ind.  80,  34 
N.  E.  737. 

"  Jones  V.  Jones,  91  Ind.  72. 
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the  commencement  of  the  tenancy  sought  to  be  severed.  But 
as  the  possession  of  one  cotenant  is  in  law  the  possession  of 
all,  the  statute  of  limitations  will  not  begin  to  run  against  any 
tenant  so  long  as  one  retains  the  actual  possession.  His  pos- 
session will  constructively  be  held  for  the  benefit  of  himself  and 
his  cotenant.  This  is  the  rule  against  strangers  to  the  title  or 
possession.  But  the  rule  is  different  when  the  tenant  in  pos- 
session disclaims  the  tenancy  in  common  and  asserts  an  exclu- 
sive right  in  himself.  To  disseize  his  cotenants  there  must,  how- 
ever, be  an  actual  ouster,  or  such  acts  upon  his  part  as  are 
constructively  equivalent  to  an  ouster.  In  such  case  an  action 
for  partition  must  be  brought  by  the  tenant  out  of  possession 
within  fifteen  years  after  the  ouster,  or  the  assertion  of  such 
adverse  title. ^® 

The  statute  which  applies  in  such  cases  is  as  follows :  "All 
actions  not  limited  by  any  other  statute  shall  be  brought  within 
fifteen  years.  In  special  cases,  where  a  different  limitation  is 
prescribed  by  statute,  the  provision  of  this  act  shall  not  apply. "^® 
While  the  twenty-year  statute  of  limitations  is  noj;  applicable  to 
suits  in  partition,  yet  where  the  answer  sets  out  such  facts  as 
show  that  the  suit  was  not  commenced  within  fifteen  years  from 
the  time  the  right  of  action  accrued,  such  answer  will  be  good, 
although  it  alleges  as  a  conclusion  that  the  action  did  not  accrue 
within  twenty  years. ^"^ 

''Bowen   v.    Preston,    48    Ind.    367;  ""Nutter  v.   Hawkins,  93  Ind.  260; 

Manchester  v.  Doddridge,  3  Ind.  360;  McCray  v.   Humes,    116   Ind.    103,    18 

Jenkins  v.  Dalton,  27  Ind.  78;  Nich-  N.  E.  500.     In  this  last  case  the  court 

olson  V.  Caress,  59  Ind.  39 ;   McCray  says :    "The  greater  includes  the  less, 

V.  Humes,  116  Ind.  103,  18  N.  E.  500.  and  if,  upon  the  facts  alleged,  John  D. 

^^  Burns'  R.  S.  1908,  §  296.  In  Nut-  Humes  had  been  in  adverse  posses- 
ter  V.  Hawkins,  93  Ind.  260,  the  court  sion  of  the  real  estate  for  twenty 
says :  "In  this  section  of  the  code,  the  years  before  the  commencement  of 
legislative  will  is  clearly  indicated  this  suit,  he  must  have  been  for  as 
that  all  actions  must  be  limited  by  much  as  fifteen  years ;  hence  the  con- 
some  statute.  Actions  for  the  parti-  eluding  averment  that  the  cause  of 
tion  of  real  property  are  not  limited  action  did  not  accrue  within  twenty 
by  any  other  statute,  and,  therefore,  years  before  the  commencement  of  the 
*  *  *  they  'shall  be  brought  within  suit,  amounted  to  no  more  than  an 
fifteen  years.' "  informal  conclusion  not  affecting  the 
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As  to  the  right  of  partition  and  the  effect  of  the  statute  of 
limitation  thereon,  as  between  tenants  in  common,  the  court  in 
one  case  says :  "In  such  a  case,  the  right  to  the  partition  exists 
from  the  date  of  the  tenancy.  It  may  or  may  not  be  exercised, 
in  the  discretion  of  the  tenants.  All  the  tenants  have  an  equal 
right  to  the  possession,  and  may  all  be  satisfied  to  enjoy  the 
estate  in  common.  Partition  may  not  be  desired  by  any  one  or 
more  of  the  tenants  for  a  period  of  time  greater  than  that  pre- 
scribed by  any  statute  of  limitation;  and  the  fact  that  such  a 
period  is  suffered  to  elapse,  does  not  in  any  manner  affect  the 
right  of  one  or  more  of  the  tenants  to  have  partition.'"*^ 

§  794.  As  to  improvements. — Whether  one  tenant  in  com- 
mon, etc.,  is,  in  partition  proceedings,  entitled  to  compensation 
for  valuable  and  permanent  improvements  made  by  him  upon 
the  common  real  estate,  is  a  question  depending  much  upon  cir- 
cumstances. The  right  is  not  a  legal  one  depending  upon  any 
statute,  but  if  at  all  enforcible,  it  is  only  in  a  court  of  equity. ^^ 

One  cotenant  cannot  be  compelled  to  contribute  to  the  pay- 
ment of  improvements  made  by  another  tenant  upon  the  com- 
mon property,  unless  such  improvements  were  made  with  the 
knowledge  or  consent  of  such  tenant,  or  unless  the  improve- 
ments so  made  were  necessaiy  and  essential  to  the  presentation 
of  such  property.  The  rule  is  thus  stated :  ''Where  improve- 
ments are  thus  made  which  affect  the  entire  property,  compen- 
sation will  not  be  made  upon  partition  unless  the  improvements 
were  necessary  or  useful,  as  this  would  be  but  another  mode 

substantial    sufficiency    of    the    facts  20  N.  E.  441.     There  was  formerly  a 

from  which  it  was  drawn.     The  cir-  statute   in   force   in   this   state   as   fol- 

cuit   court  did   not,   consequently,   err  lows:    "If  a  joint  tenant  or  a  tenant 

in    overruling    the    demurrer    to    the  in   common,   or   a   tenant   in   coparce- 

paragraph  of  answer  under  considera-  nary,    have,   by   consent,   management 

tion."  of  the  estate,   and  make  with  knowl- 

"■^ Jenkins    v.    Dalton,    27    Ind.    78;  edge,    and    without    objection    of    his 

Nicholson  v.  Caress,  59  Ind.  39;  Kent  cotenant  or  coparcener,  useful  or  nec- 

V.  Taggart,  68  Ind.   163 ;  Waymire  v.  essary  improvements,  the  cotenant  or 

Waymire,  144  Ind.  329,  43  N.  E.  267.  coparcener     shall     contribute     ratably 

•'Alleman  v.  Hawley,  117  Ind.  532,  thereto."    2  G.  &  H.,  p.  360,  §  15. 
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of  compelling  contribution.'"'^  In  the  absence  of  any  statute 
such  payment  could  not  be  enforced,  even  by  the  general  prin- 
ciples of  law.^*  But  where  one  tenant,  without  the  consent  of 
his  cotenants,  has  made  valuable  improvements  upon  a  portion 
of  the  common  real  estate,  in  making  partition  of  such  real 
estate,  a  court  of  equity  will,  if  it  can  be  equitably  done,  set 
apart  to  such  tenant  the  part  he  has  so  improved.^^     On  this 


^  Elrod  V.  Keller,  89  Ind.  382 ;  Nel- 
son V.  Clay,  7  J.  J.  Marsh.  (Ky.) 
139;  Freem.  Coten.  &  Part.,  §  510. 
Where  a  tenant  has  made  improve- 
ments without  the  consent  of  his  co- 
tenant  upon  a  portion  of  the  common 
property,  a  court  of  equity,  in  making 
partition  of  such  property,  will  set 
apart  to  such  tenant  the  portion  so 
improved  by  him,  if  it  can  be  equi- 
tably done.  Where  improvements 
thus  made  affect  the  entire  property, 
compensation  will  not  be  made  upon 
partition  unless  the  improvements 
were  necessary  or  useful  to  the  en- 
joyment of  the  estate.  Where  im- 
provements are  thus  made  upon  prop- 
erty not  susceptible  of  division,  no  al- 
lowance will  be  made  for  such  im- 
provements from  the  proceeds  of 
such  property,  unless  such  improve- 
ments were  made  with  knowledge  and 
without  objection  from  the  coten- 
ants, or  were  necessary  to  the  enjoy- 
ment of  the  estate,  or  were  made 
under  such  circumstances  as  create  an 
equitable  claim  for  them.  Carver  v. 
Coffman,  109  Ind.  547,  10  N.  E.  567; 
Harry  v.  Harry,  127  Ind.  91,  26  N.  E. 
562. 

'*  Lane  v.  Taylor,  40  Ind.  495 ;  Tay- 
lor v.  Baldwin,  10  Barb.  (N.  Y.) 
582 ;  Scott  V.  Guernsey,  48  N.  Y.  106 ; 
Freem.  Coten.  and  Part.,  §  262. 
Washburn  states  the  law  as  follows : 
"The  law  independent  of  statute,  as 
to    the    making    of    improvements    or 


repairs  upon  common  propert}',  if 
either  cotenant  is  unwilling  to  join  in 
the  same,  seems  to  be  thus :  One  ten- 
ant in  common  cannot  go  on  and 
make  improvements,  erect  buildings, 
and  the  like,  on  the  common  prop- 
erty, and  make  his  cotenant  liable  for 
any  part  of  the  same,  nor  has  he  a 
right  to  hold  and  use  these  to  the 
exclusion  of  his  cotenants."  1  Wash. 
Real  Prop.  421. 

^  Elrod  V.  Keller,  89  Ind.  382 ;  Car- 
ver v.  Coffman,  109  Ind.  547,  10  N. 
E.  567;  Scale  v.  Soto,  35  Cal.  102; 
Mahoney  v.  Alahoney,  65  111.  406. 
Tenants  who  have  made  improve- 
ments should,  in  case  of  a  division 
of  the  land,  have  their  full  share  of 
the  land  set  off  as  it  would  be  esti- 
mated without  the  improvements,  and 
such  shares  should,  if  practicable,  in- 
clude the  improvements  made  by  each 
of  them;  but  if  such  division  should 
be  inequitable,  or  if  it  cannot  be  made, 
then  they  should  be  allowed  for  such 
improvements.  Borah  v.  Archers,  7 
Dana  (Ky.)  176;  Dean  v.  O'Meara, 
47  111.  120;  Dugan  v.  Baltimore,  70 
Md.  1,  16  Atl.  501.  In  a  proceeding 
by  a  widow  to  have  her  interest  in 
land,  alienated  by  her  husband  alone, 
set  apart  to  her,  such  interest  is  to  be 
determined  by  the  value  of  the  land 
at  the  time  of  partition,  excluding  all 
the  increased  value  from  the  improve- 
ments actually  made  by  the  alienee, 
and  leaving  the  widow  the  benefit  of 
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subject  it  is  said :  "The  law  declines  to  compel  one  cotenant 
to  pay  for  improvements  made  without  his  authorization;  but 
it  will  not,  if  it  can  avoid  so  inequitable  a  result,  enable  a  co- 
tenant  to  take  advantage  of  the  improvements  for  which  he  has 
contributed  nothing.  When  the  common  lands  come  to  be  di- 
vided, an  opportunity  is  offered  to  give  the  cotenant  who  has 
enhanced  the  value  of  a  parcel  of  the  premises  the  fruits  of  his 
expenditures  and  industry,  by  allotting  to  him  the  parcel  so 
enhanced  in  value,  or.  as  much  thereof  as  represents  his  share 
of  the  whole  tract."'*" 

It  is  established  that  a  claim  for  permanent  improvements  made 
by  a  cotenant  in  possession  without  authorization  by  the  other 
tenants  in  common  out  of  possession  can  only  be  enforced  in  a 
proceeding  to  partition  the  land.®" 

In  actions  for  partition  where  one  cotenant  in  possession  joins 
with  such  action  a  claim  for  improvements  and  for  taxes  paid, 
the  other  tenants  may  require  him  to  account  for  rents  received 
from  the  real  estate,  and  the  six-year  statute  of  limitations  does 
not  apply  in  sucli  a  case."* 

It  is  a  well  settled  rule  of  law  in  this  state  that  one  tenant 
in  common  cannot  charge  his  cotenants  for  improvements  volun- 
tarily made  by  him  upon  the  common  estate. °^ 

any    increase    of    value    arising    from  Cochran,  85  Ind.  231 ;  Von  Ormer  v. 

circumstances  unconnected  with  such  Harley,  102  Iowa  150,  71  N.  W.  241. 

improvements.    Quick  v.  Brenner,  101  ^  Harry  v.   Harry,   127  Ind.  91,  26 

Ind.  230.  X.  E.  562;  Carver  v.  Fennimore,   116 

^'Freem.  Coten.  and  Part.,  §  509.  Ind.    236,    19    N.    E.    103;    Elrod    v. 

"'  Parish  v.  Camplin,  139  Ind.  1,  Zl  Keller,  89  Ind.  382 ;  Lane  v.  Taylor, 

N.  E.  607;  Harry  v.  Harry,  127  Ind.  40  Ind.  495.     In  an  action  for  parti- 

91,  26  N.  E.  562 ;  Dodge  v.  Davis,  85  tion,    when   the    tenant   in   possession 

Iowa  n,  52  N.  W.  2;  Ballou  v.  Bal-  asks  an  allowance  for  improvements 

lou,  94  Va.  350,  26  S.  E.  840,  64  Am.  made  while  in  possession,  the  coten- 

St.  IZZ;   Fenton  v.  Miller,   116  Mich,  ant  may  answer  setting  up  the  facts 

45,  74   N.   W.   384,   72   Am.    St.   502;  as  to  the  receipt  of  rents  by  the  ten- 

Geisendorff  v.  Cobbs,  —  Ind.  App.  — ,  ant    in    possession    due    the    cotenant, 

94    N.    E.    236;    Freeman    Coten.    &  and  such  facts  may  be  taken  into  ac- 

Part.,  §  262.  count  in  making  the  adjustment.     Pe- 

"Geisendorff     v.     Cobbs,     —     Ind.  den  v.  Cavins,  134  Ind.  494,  34  N.  E. 

App.    — ,    94    N.    E.    236;    Hyatt    v.  7,  39  Am.  St.  276.     No  bona  fide  im- 
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Nor  will  the  mere  fact  alone,  that  the  improvements,  made 
by  one  cotenant  upon  the  joint  property,  enhance  the  value  of 
such  property,  entitle  the  tenant  making  them  to  an  allowance 
for  the  difference  in  the  value  of  the  property/ 

There  is  a  line  of  cases  holding  that  where  a  tenant  makes 
improvements  upon  common  property  which  is  indivisible,  a 
court  of  equity,  upon  a  sale  of  the  property,  will  allow  such 
tenant  the  amount  such  property  is  enhanced  in  value  by  such 
improvements  at  the  time  of  the  sale."  But  in  such  case  some- 
thing more  than  the  mere  fact  that  the  improvements  were  made 
must  appear  to  entitle  such  tenant  to  compensation.^ 

There  is  another  rule  which  is  also  well  settled,  that  if  im- 
provements are  made  under  the  mistaken  belief  that  the  ten- 
ant owns  the  land,  this  may  be  taken  into  consideration  in  pro- 
ceedings for  partition  and  allowance  made  for  the  amount  the 


provements  can  be  made  on  property 
pending  a  suit  for  partition,  so  as  to 
entitle  the  person  making  them  to  a 
lien  therefor.  Mayer  v.  Haggerty, 
138  Ind.  628,  38  N.  E.  42. 

'  Elrod  V.  Keller,  89  Ind.  382. 

'Dean  v.  O'Meara,  47  111.  120; 
Kurtz  V.  Hibner,  55  111.  514,  8  Am. 
Rep.  665n ;  Moore  v.  Williamson,  10 
Rich.  Eq.  (S.  Car.)  323,  73  Am.  Dec. 
93. 

=*  Parish  v.  Camplin,  139  Ind.  1,  37 
N.  E.  607;  Elrod  v.  Keller,  89  Ind. 
382.  In  this  last  case  the  court  says : 
"No  such  fact  appears  in  this  case, 
and,  in  the  absence  of  a  finding  that 
they  were  made  with  notice  and  with- 
out objection  from  the  cotenants,  or 
were  necessary  to  the  enjoyment  of 
the  estate,  or  were  made  under  such 
circumstances  as  create  an  equitable 
claim  for  them,  no  allowance  can  be 
made  for  them.  It  may  seem  that  if 
the  improvements  enhance  the  value 
of   the   estate,    and    this    fact    can   be 


ascertained,  tlie  appellee  is  equitably 
entitled  to  the  enhanced  value  of  the 
property,  but  a  determination  of  this 
question,  which  is  nearly  if  not  al- 
ways a  disputed  question  of  fact,  im- 
poses upon  cotenants,  without  their 
consent  and  to  their  prejudice,  a 
burthen  from  which  they  derive  no 
benefit  and  which  they  are  compelled 
to  assume  to  protect  their  interests. 
Aside  from  the  fact  that  the  tenant 
has  no  legal  right  to  the  benefit  of  im- 
provements thus  made,  this  is  a  suf- 
ficient reason  why  the  claim  should 
not  be  entertained.  This  view  does 
no  injustice  to  the  tenant  who  de- 
sires to  make  improvements.  If  he 
desires  to  do  so  he  may  notify  his 
cotenants,  and  if  they  fail  to  object, 
or  if  the  improvements  are  necessary 
to  the  enjoyment  of  the  estate,  they 
may  be  made  without  risk.  If  unnec- 
essary, and  the  consent  of  the  co- 
tenant  cannot  be  obtained,  the  estate 
may  be  severed." 
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land  has  been  enhanced  in  value  by  reason  of  such  improve- 
ments/ 

The  allowance  of  compensation  for  improvements  in  partition 
suits  arises  from  the  desire  of  the  court  to  do  justice  between 
the  parties  and  does  not  depend  upon  the  provisions  of  any 
statute.'' 

In  order  to  recover  for  improvements  a  cotenant  should  set 
up  his  claim  therefor  in  the  proceeding  for  partition. '^ 

§  795.  Rents  and  profits. — In  this  state  there  is  a  statute 
in  reference  to  rents,  etc.,  which  provides  that :  "A  joint  ten- 
ant, or  tenant  in  common,  or  tenant  in  coparcenary,  may  maintain 
an  action  against  his  cotenant  or  coparcener,  or  their  personal 
representatives,  for  receiving  more  than  his  just  proportion."^ 
But  notwithstanding  this  statute,  it  has  been  held  that  the  set- 
tled rule  is,  "that  a  cotenant  can  only  be  compelled  to  account 
in  case  he  has  actually  received  rents  from  a  third  person,  or 
when  he  has  entered  upon  and  held  exclusive  possession  of  the 
whole  estate  in  hostility  to  and  to  the  exclusion  of  his  cotenant."^ 

In  the  absence  of  an  express  contract  one  cotenant  is  not 

*  1  Storj-  Eq.  Jr.,  §  655 ;  Conklin  v.  paid    by    the    defendant    on    the    real 

Conklin,   3    Sandf.    Ch.    (N.    Y.)    64;  estate,  exclusive  of  the  improvements. 

Scott  V.  Guernsey,  .48  X.  Y.  106;  El-  'Pulse  v.  Osborn,  30  Ind.  App.  631, 

rod  V.  Keller,  89  Ind.  382;  Carver  v.  64  N.  E.  59. 

Coffman,  109  Ind.  547,  10  N.  E.  567;  '  Overturf  v.   Martin,   170  Ind.  308, 

Parish  V.  Camplin,  139  Ind.  1,  Z7  N.  84  N.  E.  531. 

E.  607;  Alleman  v.  Hawley,  117  Ind.  'Burns'  R.  S.  1908,  §  290. 

532,  20  N.  E.  441.     In  this  last  case  'Carver  v.  Fennimore,  116  Ind.  236, 

it  was   held  that  where   the  plaintiff  19  N.  E.  103 ;  Carver  v.  Coffman,  109 

in  an  action  for  partition  is  the  owner  Ind.   547,    10   N.    E.   567 ;    Humphries 

of    two-ninths    of    the    property,    ex-  v.    Davis,    100    Ind.    369;    Osborn    v. 

elusive  of  improvements  made  there-  Osborn,  62  Tex.  495 ;   Ragan  v.  Mc- 

on  by  the  defendant — who   also   sets  Coy,  29   Mo.  356;    Edsall   v.   Merrill, 

up  a  claim  for  taxes  paid — such  plain-  ?)7  N.  J.  Eq.  114;  Early  v.  Friend,  16 

tiff,  upon  the  real  estate  being  ordered  Gratt.    (Va.)    21,  78  Am.  Dec.  649n; 

sold  as  not  susceptible  of  division,  is  Kean  v.   Connelly,  25   Minn.  222,   ZZ 

entitled  to  receive  from  the  commis-  Am.   Rep.   458;    Hause   v.    Hause,   29 

sioner  two-ninths  of  the  value  of  the  Minn.   252,    13   N.   W.   43 ;   Woolever 

real  estate,  exclusive  of  the  improve-  v.  Knapp,  18  Barb.  (N.  Y.)  265;  Pico 

ments,    less    costs    adjudged    against  v.  Columbet,  12  Cal.  414,  72i  Am.  Dec. 

him  and  less  two-ninths  of  the  taxes  550;  Sargent  v.  Parsons,  12  Mass.  153. 
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bound  to  pay  rent  while  he  remains  in  possession  of  the  com- 
mon property.  But  if  he  takes  possession  of  the  whole  com- 
mon property,  and  denies  the  cotenant's  title,  and  excludes  him 
not  only  from  the  possession  but  from  participation  in  the 
income  of  the  property,  he  becomes  liable  to  such  cotenant  for 
all  the  profits  he  receives  from  such  joint  property,  less  his  just 
proportion  of  the  same.** 

One  who,  being  the  owner  of  an  undivided  interest  only,  oc- 
cupies the  whole  estate  in  good  faith  under  claim  and  color  of 
title,  makes  permanent  and  valuable  improvements  upon  the 
estate  under  the  mistaken  belief  that  he  is  really  the  owner  of 
the  entire  estate,  can  only  be  held  accountable  for  the  fair  ren- 
tal value  of  the  property  in  the  condition  in  which  it  was  prior 
to  the  making  of  such  improvements.  The  rule  is  that  the 
excluded  owner  or  tenant  is  not  ordinarily  entitled  to  the  en- 
hanced rental  value  resulting  from  the  improvements  made  by 
the  bona  fide  occupant. ^'^ 

The  statute  above  quoted  applies  when  a  tenant  in  common 
receives  rent  from  a  third  person  and  converts  it  to  his  own 
use." 

The  action  by  one  cotenant  against  another  to  compel  an  ac- 
counting for  rents  received  is  an  equitable  action  and  equitable 
defenses  may  be  made,  and  where  it  appears  that  the  tenant 
who  sues  has,  in  some  form,  received  actual  compensation  for 
the  damages  sustained,  his  cause  of  action  wnll  fail.^^  And  in 
partition,  where  the  tenant  in  possession  asks  an  allowance  for 
improvements  made  by  him,  the  cotenant  has  a  right  to  set  off 

"  Carver  v.   Coffman,    109  Ind.   547,  ering,  63  N.  H.  468,  3  Atl.  744 ;  Ford 

10  N.  E.  567 ;  Estep  v.  Estep,  23  Ind.  v.  Knapp,  102  N.  Y.  135,  6  N.  E.  283, 

114;  Crane  v.  Waggoner,  27  Ind.  52,  55  Am.  Rep.  782. 

89  Am.  Dec.  493;  Elrod  v.  Keller,  89        "Crane   v.   Waggoner,   27    Ind.    52, 

Ind.  382;  Winings  v.  Wood,  53  Ind.  89   Am.   Rep.   493;    Schissel   v.   Dick- 

187;  Scott  V.  Guernsey,  48  N.  Y.  106;  son,    129    Ind.    139,    28    N.    E.    540; 

Hayden  v.  Merrill,  44  Vt.  336,  8  Am.  Bowen  v.   Swander,   121'  Ind.   164,  22 

Rep.  372;  Shiels  v.  Stark,  14  Ga.  429;  N.   E.  725;  Humphries  v.  Davis,   100 

Freeman  Coten.  &  Part.,  §  506.  Ind.  369. 

^"Carver    v.    Fennimore,     116    Ind.        "  Carver  v.  Fennimore,  116  Ind.  236, 

236,  19  N.  E.  103 ;  Morrison  v.  Robin-  19  N.  E.  103. 
son,  31  Pa.  St.  456;  Pickering  v.  Pick- 
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the  rents  received  by  the  tenant  in  possession,  against  his  claim 
for  improvements.^^ 

It  is  the  rule  that  in  a  proceeding  for  partition  a  court  of  equity 
will,  in  a  proper  case,  require  one  cotenant,  who  has  been  in  the 
exclusive  possession  of  the  common  property,  or  of  more  than 
his  portion  thereof,  or  has  received  rents  and  profits  therefrom, 
to  account  for  the  shares  to  which  his  cotenants  are  entitled/* 

The  possession  of  one  tenant  in  common  is  the  possession 
of  all,  and  the  tenant  in  possession  is  not  required  to  pay  rent 
unless  he  excludes  his  cotenant,  but  if  he  receives  rent  from  a 
third  person  he  must  account  for  it.^^ 

Where  there  is  an  assertion  of  adverse  right,  whether  such 
possession  is  adverse  or  otherwise  depends  upon  the  intention 
with  which  it  is  taken  and  held.  The  question  of  ouster  is  one 
of  fact,  and  evidence  to  sustain  an  ouster  of  one  cotenant  by  an- 
other must  be  stronger  than  that  to  sustain  ordinar}^  adverse 
possession.  And  where  adverse  possession  is  relied  upon,  in 
order  to  operate  as  an  ouster,  a  tenant  out  of  possession  must 
have  actual  notice  of  the  adverse  holding,  or  the  hostile  character 
of  the  possession  must  be  so  manifest,  open,  and  notorious  that 
notice  on  his  part  will  be  presumed. ^^ 

Where  one  cotenant  occupies  the  land  and  collects  no  rents 
from  a  third  party  and  does  not  deny  his  cotenant's  right  or 
title,  he  cannot  be  compelled  to  account  for  the  rents  and  profits.^^ 

The  reason  for  this  rule  is  that  each  tenant  is  entitled  to  the 
occupation  of  the  premises,  the  possession  of  one  being  deemed 
for  the  benefit  of  himself  and  his  cotenants.     So  where  one  ten- 

"  Peden  v.  Gavins,  134  Ind.  494,  34  ''  Maple  v.  Stevenson,  122  Ind.  368, 

N.  E.  7,  39  Am.  St.  276.  23  N.  E.  854 ;  Price  v.  Hall,  140  Ind. 

"Barnett  v.  Thomas,  36  Ind.  App.  314,   39   N.   E.  941,  49  Am.    St.    196; 

441,  75   N.  E.  868,  114  Am.  St.  385;  Blake   v.    Minkner,    136   Ind.   418,    36 

21  Am.  &  Eng.  Encyc.  Law  (2d  ed.)  N.   E.  246;   Geisendorff  v.   Cobbs,  — 

1171;  Freeman  Coten.  &  Part.,  §  512.  Ind.  App.  — ,  94  N.  E.  236;  Long  v. 

'"  Ryason  v.  Dunten,  164  Ind.  85,  73  Morrison,  —  Ind.  — ,  95  N.  E.  1075. 

N.   E.   74 ;    McCrum   v.    McCrum,   36  ''  Ryason  v.  Dunten,  164  Ind.  85,  73 

Ind.  App.  636,  76  N.  E.  415;  Geisen-  X.    E.    74;    Overturf   v.    Martin,    170 

dorflf  V.  Cobbs,  —  Ind.  App.  —  94  N.  Ind.  308,  84  N.  E.  531. 
E.  236. 
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ant  in  common  possesses  the  entire  premises  without  any  agree- 
ment with  his  cotenants  as  to  his  possession,  or  any  demands 
on  their  part  to  enjoy  the  premises  with  him,  the  tenant  in  pos- 
session is  not  bound  to  account  to  the  others  for  use  and  occu- 
pation/^ 

§  796.  Effect  of  purchase  of  outstanding  title  or  encum- 
brance.— Where  one  cotenant,  holding  under  the  same  title 
as  his  cotenants  buys  an  outstanding  title  to  the  land  held  in 
common,  or  pays  off  an  encumbrance  thereon,  such  purchase  or 
payment  inures  to  the  benefit  of  all  the  common  tenants,  and 
a  trust  relation  thereby  arises  in  favor  of  such  cotenants,  without 
regard  to  any  cjuestion  of  fraud  or  overreaching.^^ 

This  doctrine  of  a  trust  relationship  independent  of  any  cir- 
cumstances of  fraud  or  overreaching,  as  between  tenants  in 
common  does  not  appear  to  have  been  recognized  by  the  Eng- 
lish law.'" 

In  this  country,  however,  the  doctrine  is  recognized  as  an 
equitable  one,  and  in  all  ordinary  cases  the  purchaser  of  an  out- 
standing interest  is  entitled  to  hold  the  demand,  whatever  its 
character,  as  a  means  of  securing  to  him  the  payment  of  his 
cotenants'   proportionate  share. "^ 

The  doctrine  is  stated  by  a  noted  writer  as  follows :  "The 
purchase  made  by  a  cotenant  of  an  outstanding  title  or  encum- 
brance is  not  void,  nor  does  the  interest  so  acquired  by  him, 
or  any  part  of  it,  by  operation  of  law,  vest  in  his  cotenants. 
They  may  not  wish  to  share  in  the  benefits  of  his  purchase;  for, 
in  their  judgment,  the  title  purchased  by  him  may  not  be  para- 
mount to  that  before  held  in  common.     The  law  gives  them  a 

"  McCnim  V.  McCrum,  36  Ind.  App.  -"Kennedy    v.    DeTrafford,     (1897) 

636,  76  N.  E.  415.  A.  C.  180. 

'"  Ryason  v.  Dunten,  164  Ind.  85,  IZ  -'  Watkins  v.  Eaton,  30  Me.  529,  SO 

N.   E.   74;    Stevens   v.    Reynolds,    143  Am.  Dec.  637.     See  note  to  Venable 

Ind.   467,   41    N.    E.  931,   52   Am.    St.  v.  Beauchamp,  28  Am.  Dec.  74   (83)  ; 

422;  Rector  v.  Waugh,  17  Mo.  13,  57  Ryason  v.  Dunten,  164  Ind.  85,  1Z  N. 

Am.  Dec.  251 ;   Elston  v.   Piggott,  94  E.  74. 
Ind.  14;   17  Am.  &  Eng.  Encyc.  Law 
(2d  ed.)  679. 
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privilege  which  they  may  assert.  This  privilege  consists  in  the 
right  to  obtain  a  conveyance  of  the  title  bought  in,  upon  their 
paying  their  share  of  the  price  at  which  it  was  bought.  The 
privilege  may  be  waived  by  an  express  refusal  to  reimburse  the 
cotenant  for  his  outlay,  or  by  such  a  course  of  action  as  neces- 
sarily implies  such  a  refusal.  The  right  of  a  cotenant  to  share 
in  the  benefit  of  a  purchase  of  an  outstanding  claim,  is  always 
dependent  on  his  having,  within  a  reasonable  time,  elected  to 
bear  his  portion  of  the  expense  necessarily  incurred  in  the  acqui- 
sition of  the  claim.  A  most  natural  and  material  inquir}^  then, 
is  what  is  a  reasonable  time.  To  this  inquir}^  no  positive  answer 
can  be  given.  In  this,  as  in  all  other  questions  in  regard  to  rea- 
sonable time,  no  doubt  each  case  must  necessarily  be  determined 
upon  its  own  peculiar  circumstances.  The  cotenant  asking  a 
court  of  equity  to  award  him  the  benefit  of  a  purchase,  must 
show  reasonable  diligence  in  making  his  election.  W'hatever 
delay  he  may  have  occasioned  must  be  entirely  consistent  with 
perfect  fair  dealing  on  his  part,  and  in  no  wise  attributable  to 
an  effort  to  retain  the  advantages,  while  he  shirks  the  responsi- 
bilities of  the  new  acquisition.  If  his  delay  in  making  his  elec- 
tion known  can  be  justly  accounted  for  on  the  theory  that  he 
was  waiting  as  'a  means  of  speculation  for  himself,  by  delaying 
until  the  rise  of  the  land,  or  some  event  yet  in  the  future,  shall 
determine  his  course,  he  will  be  deemed  to  have  repudiated  the 
transaction  and  abandoned  its  benefits.'  "" 

~  Freeman    Coten.    &    Part.,    §    156.  tenants    with    each    other    may    have 

In    McPheeters   v.    Wright,    124   Ind.  been,  and  from  whatever  source  the 

560,  572,  24  N.  E.  734,  9  L.  R.  A.  176,  outstanding   title  may   have  been   ac- 

from   11  Am.  &  Eng.  Ency.  of  Law,  quired.     *     *     *     But  in  other  states 

p.   1082 :    "The  general  rule  is  that  a  this    rule    applies    only   when    tenants 

cotenant's    purchase    of    an   outstand-  stand  in  some  confidential  relation  in 

ing  title  enures  to  the  benefit  of  all,  regard   to    one   another's   interest,    so 

whether   the  several   interests   of  the  that   it  would  be   inequitable   to  per- 

different    tenants    accrue    under    the  mit  one  to   acquire   a   title   solely   for 

same  instrument,   under  different  in-  his    own    benefit,    in    which    case    he 

struments,  or  by  acts  of  law,  and  in  will  be   treated   as  a   trustee   for  the 

some  states  this  rule  seems  to  apply,  share    of   his    cotenants,   but    persons 

however  the  tenancy  may  have  been  acquiring  unconnected  interests  in  the 

formed,  whatever  the  relation  the  co-  same    subject    are     not,    it    appears. 
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§  797.  The  interlocutory  decree. — It  is  provided  by  statute 
that,  "If  upon  trial  of  any  issue,  or  upon  default,  or  by  consent 
of  parties,  it  shall  appear  that  partition  ought  to  be  made,  the 


bound  to  any  greater  protection  of 
one  another's  interests  than  would  be 
required  of  strangers."  The  general 
rule  seems  to  be  that  one  tenant  in 
common  cannot  deny  the  validity  of 
the  common  source  of  title  while  he 
himself  claims  or  remains  in  posses- 
sion thereunder;  nor  will  he  be  per- 
mitted, while  remaining  in  such  pos- 
session, to  defend  by  proving  a  para- 
mount title  or  interest  of  such  tenant 
accrues  under  the  same  instrument  or 
act  of  the  parties  or  of  the  law ; 
neither  can  deny  the  validity  of 
the  instrument  or  act,  and  each  is 
bound  to  preserve  the  estate  in  good 
faith  for  the  equal  benefit  of  all. 
Millis  V.  Roof,  121  Ind.  360,  23  N.  E. 
255;  Elston  v.  Piggott,  94  Ind.  14. 
Neither  of  such  tenants  can  acquire 
an  outstanding  lien  or  title  and 
thereby  oust  his  co-tenants,  or 
do  any  other  act  to  prejudice 
or  injuriously  afifect  their  inter- 
est in  the  common  property,  because 
the  relation  between  them  is  one  of 
trust  and  confidence;  the  only  right 
such  a  purchase  or  acquirement  con- 
fers on  the  cotenant  securing  it  is  to 
compel  contribution  to  the  expense 
thereof.  Elston  v.  Piggott,  94  Ind. 
14;  Tanney  v.  Tanney,  159  Pa.  St. 
277,  28  Atl.  287,  39  Am.  St.  678;  Car- 
penter v.  Carpenter,  131  N.  Y.  101,  29 
N.  E.  1013,  27  Am.  St.  569;  Ramberg 
v.  Wahlstrom,  140  111.  182,  29  N.  E. 
727,  33  Am.  St.  227.  An  eminent  au- 
thor. Freeman  on  Coten.  and  Part., 
§  155,  says :  "As  the  rule  forbidding 
the  acquisition  of  adverse  titles  by  a 
cotenant,  from  being  asserted  against 
his  companions,  is  always  said  to  be 
based    upon    consideration    of   mutual 


trust   and   confidence   supposed  to  be 
existing     between     the     parties,     the 
question  naturally  arises  whether  the 
rule   is   applicable   where   the   reasons 
on     which     it     is    based    are     absent. 
Joint  tenants,  tenants  by  entirety,  and 
coparceners,  always  held  by  and  un- 
der the  same  title.    Their  union  of  in- 
terest and  of  title  is  so  complete,  that, 
beyond  all   doubt,   such  a  relation  of 
trust   and   confidence   unavoidably   re- 
sults   therefrom   that   neither   will   be 
permitted    to    act    in    hostility    to    the 
interests  of  the  other  in  reference  to 
the  joint  estate.     Tenants  in  common, 
on  the  other  hand,  may  claim  under 
separate     conveyances,     and     through 
different  grantors.     Their   only   unity 
is  that  of  right   to  the  possession   of 
the    common    subject    of    ownership. 
As  their  connection  is  not  necessarily 
so  intimate  as  that  of  other  cotenants, 
it  may  well  be  doubted  whether  they 
should  always   be   subject  to   the   re- 
straints    imposed     upon     the     others. 
There   are  many   cases   in   which  the 
rule  in  regard  to  the  acquisition  of  an 
adverse  title  by  a  cotenant  is  spoken 
of  in  general  terms  as  applying  to  ten- 
ants in  common,  irrespective  of  their 
special    and    actual    relations    to    one 
another.     But  an  examination  of  the 
decisions    clearly    shows   that   tenants . 
in   common   are  not  necessarily   pro-, 
hibited     from    asserting    an    adverse- 
title.     If  their  interests  accrue  at  dif-i  - 
ferent  times,  and  under  different  in- 
struments,   and    neither   has    superior  • 
means  of  information   respecting  the  ■ 
state   of  the  title,  then  either,   unless  ; 
he  employs  his  cotenancy  to  secure  an  , 
advantage,    may    acquire    and    assert  ; 
a  superior  outstanding  title,  especiallj  / 
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court  shall  award  an  interlocutory  judgment  that  partition  be 
made  to  parties  who  may  desire  the  same,  specifying  therein 
the  share  assigned  to  each,  and  taking  into  consideration  ad- 
vancements to  heirs  of  a  person  dying  intestate ;  and  the  resi- 
due of  the  premises  shall  remain  for  the  persons  entitled  thereto, 
subject  to  a  future  partition.  But  if  upon  trial  of  any  issue, 
or  upon  default,  or  by  confession  or  consent  of  parties,  it  shall 
appear  that  the  lands  of  which  partition  is  demanded,  cannot 
be  divided  without  damage  to  the  owners,  then,  and  in  that  case, 
the  court  in  its  discretion  may  order  the  whole  or  any  such  part 
of  the  premises  to  be  sold."-^ 

Upon- the  hearing  in  partition  proceedings,  the  court  may  make 
one  of  two  dispositions  of  the  subject-matter  of  the  suit,  either 
authorize  a  division  of  the  land,  or  if  it  is  shown  on  the  trial 
to  be  of  great  detriment  to  the  owners,  an  order  may  be  made 
to  sell  the  land  and  divide  the  proceeds.  In  either  case  the  order 
should  find  and  declare  specifically  the  interest  of  each  of  the  par- 
ties in  the  lands  involved  in  the  action  ;-*  and  the  respective  par- 
ties are  each  bound  by  it.^^ 


where  the  cotenants  are  not  in  joint 
possession  of  the  premises."  Citing 
Roberts  v.  Thorn,  25  Tex.  728; 
Frentz  v.  Klotsch,  28  Wis.  312; 
Wright  V.  Sperry,  21  Wis.  336;  Brit- 
tin  V.  Handy,  20  Ark.  381,  12>  Am. 
Dec.  497;  Matthews  v.  Bliss,  22  Pick. 
(Mass.)  48;  Rippetoe  v.  Dwyer,  49 
Tex.  498;  King  v.  Rowan,  10  Heisk. 
(Tenn.)  675. 

="  Burns'  R.  S.  1908,  §  1246. 

=*Fleenor  v.  Driskill,  97  Ind.  27. 
In  the  case  of  Peden  v.  Cavins,  134 
Ind.  494,  34  N.  E.  7,  39  Am.  St.  276, 
the  court  says :  "It  would  be  inequi- 
table to  hold  where  a  cotenant  in  pos- 
session of  the  whole  land,  has  re- 
ceived the  rents  for  a  number  of 
years,  and  while  he  so  holds  the  share 
of  rents  due  his  cotenants,  he  makes 
improvements,  that  when  partition  is 
sought  the  tenant  in  possession  could 
recover  the  full  value  of  the  improve- 


ments made,  without  deduction  for 
the  rents  received  by  him  due  his  co- 
tenants  ;  and  we  think  that  when  a 
tenant  asks  an  allowance  for  im- 
provements made  while  in  possession, 
an  answer  setting  up  the  facts  as  to 
the  receipt  of  the  rents  due  the  co- 
tenant,  showing,  as  in  this  case,  that 
he  had  received  the  rents  prior  to  the 
making  of  the  improvements,  it  states 
a  good  defense  as  a  counter-claim  or 
set-off  to  the  action  to  authorize  the 
court  to  take  into  account  the  rents  in 
making  the  adjustment."  Worthing- 
ton  V.  Hiss,  70  Md.  172,  16  Atl.  534, 
17  Atl.  1026;  Johnson  v.  Pelot,  24  S. 
Car.  255 ;  Davidson  v.  Thompson,  22 
N.  J.  Eq.  83;  Bridgford  v.  Barbour, 
80  Ky.  529;  Roberts  v.  Beckwith,  79 
111.  246;  Scantlin  v.  Allison,  Z2  Kan. 
376,  4  Pac.  618;  Goodenow  v.  Ewer, 
16  Cal.  461,  76  Am.  Dec.  540. 
^Fleenor    v.    Driskill,    97    Ind.    27. 
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But  if  such  order  takes  the  form  of  a  decree  for  the  sale  of 
the  lands  after  it  has  been  ascertained  that  they  cannot  be  prop- 
erly divided,  it  is  as  much  a  final  disposition  of  the  cause  as  is 
the  confirmation  of  the  report  of  commissioners,  after  making  a 
partition  of  the  property.-*' 

The  statute  intends  that  no  land  shall  be  sold  under  -a  pro- 
ceeding for  partition,  unless  it  appears  to  the  court  that  a  sale 
would  be  greatly  more  beneficial  to  the  parties  interested  than 
an  actual  partition.  This  restricts  the  power  to  direct  a  sale  to 
such  cases,  where  it  appears  that  actual  partition  cannot  be  made 
without  damage  to  the  owners,  but  this  does  not  prevent  a  par- 
tition of  a  part  of  the  land  and  a  sale  of  the  residue,-  if  it  is 


In  Wright  v.  Nipple,  92  Ind.  310,  it  is 
said :  "This  instruction  is  based  upon 
the  assumption  that  an  interlocutory 
judgment  in  partition  settles  nothing. 
This  is  a  mistake.  It  settles  and  de- 
termines the  rights  of  the  parties  in 
the  common  property,  and  upon  these 
questions  it  is  final  and  conclusive. 
Nothing  more  remains  to  be  done  to 
determine  the  rights  of  the  respective 
parties  to  the  property,  and  each  is 
bound  by  the  conclusion  reached.  It 
is  true  that  an  appeal  cannot  be  taken 
to  this  court  until  after  confirmation, 
as  such  judgment  is  not  for  such  pur- 
pose regarded  as  final,  but  it  does  not 
thus  follow  that  the  rights  of  the  par- 
ties were  not  settled  and  determined 
by  the  interlocutory  judgment." 

"-"  Fleenor  v.  Driskill,  97  Ind.  27.  An 
order  decreeing  partition  is  not  a 
final  decree  in  the  full  and  true  sense 
of  the  term,  for  it  remains  open  for 
the  purpose  of  controlling  the  mode 
and  basis  of  the  partition.  Roach  v. 
Baker,  130  Ind.  362,  30  N.  E.  310.  A 
judgment  in  partition  between  a 
widow  and  her  children,  which  allots 
to  her  in  fee-simple  a  part  of  the 
lands    of    which    her    husband    died 


seized,  to  hold  "free  from  any  and 
all  claim  or  demand  whatever"  of  the 
children  of  said  husband  by  her,  op- 
erated only  upon  existing  rights,  and 
did  not  estop  the  children  from  claim- 
ing the  estate  which  they  afterward 
inherited  upon  her  death,  under 
§  3015,  Burns'  R.  S.  1908.  Avery  v. 
Akins,  74  Ind.  283.  Where  a  widow, 
a  childless  second  wife,  alleged  in  her 
petition  for  partition  that  she  was  the 
owner  in  fee-simple  of  one-third  of 
her  deceased  husband's  real  estate, 
and  the  judgment  assumed  to  set 
apart  to  her  such  interest,  such  jj.idg- 
ment  did  not  bar  the  husband's  chil- 
dren by  a  former  marriage  from  set- 
ting up,  as  against  a  remote  grantee 
of  the  widow,  the  title  acquired  by 
them  at  her  death.  Thorp  v.  Hanes, 
107  Ind.  324,  6  N.  E.  920.  Where  the 
facts  specially  found  in  an  action  of 
partition  show  that  the  defendant 
purchased  the  property  for  value,  and 
without  notice,  under  a  judicial  de- 
cree upon  a  lien  thereon  adjudged  to 
be  superior  to  the  plaintiff's  lien,  such 
facts  entitle  the  defendant  to  judg- 
ment. Hammann  v.  Mink,  99  Ind. 
279. 


797 


PARTITION    OF    REAL    ESTATE.  1445 


made  to  appear  that  a  portion  of  the  premises  may  be  set  off  to 
one  or  more  of  the  parties  interested,  without  damage  to  any  of 
the  owners,  wdiile  the  residue  cannot  be  divided  without  such 
damage,  and  a  sale  of  the  other  part  ordered.'' 

While  a  decree  in  an  ordinaiy  partition  proceeding  does  not 
conclusively  settle  any  question  of  title  where  the  same  has  not 
been  put  in  issue,  it  does  settle  conclusively  and  put  at  rest  the 
fact  of  the  partition.  And  if  the  court  has  jurisdiction  over 
the  parties  and  the  subject-matter  the  decree  is  res  adjudicata 
as  between  such  parties  and  is  a  bar  to  another  partition  pro- 
ceeding between  the  same  parties  for  the  same  land."^ 

Such  decree  is  also  conclusive  as  to  the  proportion  of  the  land 
owned  by  each  of  the  cotenants.  No  one  of  them  can  afterwards 
maintain  that  he  owned  a  greater  proportion  or  interest  than  is 
adjudged  to  him  by  the  decree,  however  true  such  claim  may 
be,  because  like  all  other  decrees  on  judgments  a  decree  in  par- 
tition imparts  absolute  verity  as  to  every  fact  essential  to  its 
existence.'''  But  where  a  decree  has  been  rendered  upon  default 
against  defendants,  and  the  decree  only  sets  off  the  interest  in 
the  land  to  which  the  plaintiff  is  entitled,  nothing  is  thereby  ad- 
judicated as  to  the  rights  of  the  defendants  in  the  remainder  of 
the  land.'*' 

"Lake  v.  Jarrett,  12  Ind.  395;  Lu-  judgment   is   conclusive   upon   all   the 

cas  V.  Peters,  45  Ind.  313;  Haywood  issues  determined  by  it,  is  not  less  ap- 

V.    Judson,    4    Barb.     (N.    Y.)     228;  plicable  to  judgments  in  partition  than 

Burns'  R.  S.  1908,  §  1256.  to  judgments   in   any  other   form   or 

''Irvin  V.  Buckles,  148  Ind.  389,  47  kind    of    action.      One    of    the    issues 

N.  E.  822;  Wright  v.  Nipple,  92  Ind.  which  such  a  judgment  ordinarily  de- 

310;  Fleenor  v.  Driskill,  97  Ind.  27.  termines  is,  that  the  parties  were  in 

^'Irvin  V.  Buckles,  148  Ind.  389,  47  possession  of  the  property,  holding  it 
N.  E.  822.  The  whole  doctrine  upon  as  cotenants.  Hence,  a  party  to  a 
the  question  is  forcibly  stated  in  partition  suit  is  estopped  from  show- 
Freeman  on  Coten.  and  Part.,  §  530,  ing  that  at  the  time  of  the  parti- 
thus:  "But  if  a  judgment  in  parti-  tion  he  was  holding  any  part  of  the 
tion  is  not  conclusive  upon  the  title  premises  in  severalty  adversely  to  his 
of  the  parties,  this  is  only  because  cotenants,  or  that  the  petitioner  had 
the  title  was  not,  according  to  the  law  no  interest  in  the  property." 
of  the  state  where  the  partition  was  ^  Finley  v.  Cathcart,  149  Ind.  470, 
made,  within  the  issues  made  or  ten-  48  N.  E.  586,  49  N.  E.  381,  63  Am. 
dered  in  the  action.     The  rule  that  a  St.  292. 

30— Pro.  Law. 
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A  decree  of  partition  procured  by  the  heirs  pending  the  set- 
tlement of  a  decedent's  estate,  does  not  preclude  the  administrator 
of  such  estate  from  asserting  liens  held  by  the  estate  against  the 
land  partitioned,  where  the  administrator  was  not  made  a  party 
to  the  partition  proceedings.^^ 

The  court  in  its  interlocutory  decree,  in  fixing  the  interests 
of  the  various  parties,  must  take  into  consideration  any  advance- 
ment made  to  any  of  the  heirs  by  the  deceased  ancestor,  and 
if  partition  is  ordered,  the  court  must  fix  the  amount  to  be 
charged  as  an  advancement,  and  the  commissioners  making  the 
apportionment  of  the  land  between  the  tenants,  must  deduct  the 
amount  so  found  as  an  advancement  from  the  share  of  the  ten- 
ant to  whom  it  was  made.^"  And  money  borrowed  from  the 
estate  by  an  heir  may  be  treated  as  an  advancement  in  an  action 
brought  by  the  heirs  for  partition,  after  final  settlement  of  the 
estate.^^ 

One  who  purchases  land  from  an  heir  prior  to  partition  stands 
in  the  same  relation  to  the  estate  as  did  the  heir  from  whom 
he  purchased,  and  upon  a  partition  of  the  land,  he  is  entitled  to 
receive  whatever  interest  therein  would  have  passed  to  his  grantor. 
And  such  purchaser  may,  as  the  heir  might  do,  set  up  advance- 
ments made  to  the  other  heirs.  Also  if  the  heir  from  whom  he 
purchased  has  had  advancements  made  to  him,  this  fact  may  be 
shown  to  reduce  the  interest  to  be  received  by  such  purchaser.^* 

§  798.  Other  interlocutory  orders. — Whenever  such  action 
will  tend  to  the  preservation  of  the  property,  and  the  maintenance 
of  the  rights  and  interests  of  the  tenants,  a  court  may  appoint  a 
receiver  in  a  partition  suit.  Such  appointment  may  be  made 
whenever  during  the  progress  of  the  litigation,   it  is  properly 

=' Green  v.  Brown,  146  Ind.  1,  44  N.  Ind.  329,  24  N.  E.  109;  Foltz  v.  Wert, 

E.  805.  103  Ind.  404,  2  N.  E.  950. 

''  Kepler    v.    Kepler,    2    Ind.    363 ;  ''  New  v.  New,  127  Ind.  576,  27  N. 

Scott  V.   Harris,   127  Ind.  520,  27   N.  E.  154. 

E.  150 ;  New  v.  New,  127  Ind.  576,  27  ''  Duncan  v.  Henry,  125  Ind.  10,  24 

N.  E.   154;   Whitcomb  v.   Smith,   123  N.  E.  506. 
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shown  to  the  court  that  a  receiver  is  necessar}'  to  protect  the  in- 
terests of  the  parties  to  the  action. ^^ 

A  receiver  may  be  appointed  on  the  application  of  one  tenant 
in  common  against  cotenants  in  possession,  who,  to  the  exclusion 
of  such  applicant,  are  receiving  and  appropriating  to  their  own 
use  all  the  rents  and  profits  of  valuable  property.^^  But  such  ap- 
pointment should  not  be  made  solely  because  such  cotenants  oc- 
cupy the  whole  of  the  common  property  without  paying  rent, 
unless  such  occupation  is  an  actual  ouster  and  denial  of  right  to 
the  tenant  out  of  possession. ^^ 

And  it  would  seem,  if  the  property  is  valuable  for  rents,  and 
the  litigation  is  protracted,  that  the  court  may  authorize,  by  ex 
parte  order,  the  appointment  of  receiver  pending  the  litigation, 
to  let  the  property  and  collect  and  care  for  the  rents. ^^ 

Or  where  the  defendants  are  disputing  the  title  of  the  plaintiff, 
and  trying  to  delay  or  prevent  the  collection  of  the  rents,  a  re- 
ceiver may  be  appointed  in  a  partition  suit.^^ 

On  the  same  principle  that  authorizes  the  appointment  of  a  re- 
ceiver, parties  to  partition  proceedings,  or  strangers  thereto,  may 
be  restrained  by  injunction  from  the  commission  of  waste,  or  of 
any  act  tending  to  destroy  the  common  estate.'*" 

One  cotenant  who  occupies  the  property  as  the  tenant  of  the 
other,  may  be  restrained  from  committing  waste ;  or  the  husband 

"Bowers   v.    Durant,    43   Hun    (X.  sion.     Edwards  v.  Dykeman,  95  Ind. 

Y.)    348;  Weise  v.   Welsh,  30  N.  J.  509. 

Eq.  431 ;  Sandford  V.  Ballard,  33  Beav.  "Williams  v.   Jenkins,    11    Ga.   595. 

401;  High  Rec.  607;  Duncan  v.  Cam-  "  Varnum  v.  Leek,  65  Iowa  751,  23 

pau,  15  Mich.  415.     Pending  a  suit  for  X.  W.  151. 

partition,  the  court  may,  upon  a  pro-  ^  Weeks  v.  Weeks,   106  X'.  Y.  626, 

per    showing,    appoint    a    receiver    to  13  X'.  E.  96. 

take  possession  and  care  of  the  prop-  ®  Harris   v.   Reynolds,    13   Cal.   514, 

ertj',  collect  rents,  etc. ;  and  where  the  73  Am.  Dec.  600. 

proceedings  result  in  the  sale  of  the  **  Kerr     Injunctions    258;     Hilliard 

property,  the  court  may  order  the  de-  Injunctions,    354;    Bliss    v.    Rice,    17 

livery  of  possession  to  the  purchaser.  Pick  (Mass.)  23;  Kennedy  v.  Scovil, 

and   may   enforce    such   order   by   an  12   Conn.  317;    Hawley  v.    Clowes,   2 

attachment   against   the   person,   upon  Johns.    Ch.    (X^.    Y.)     122;    Obert    v. 

a  rule  to  show  cause  and  an  insuffi-  Obert,  5  N.  J.  Eq.  397. 
cient  showing,  or  by  writ  of  posses- 
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of  a  cotenant  may  be  enjoined  in  an  action  for  partition  from  com- 
mitting waste  upon  the  premises.*^  One  cotenant,  however,  can- 
not be  enjoined  from  an  excessive  use  of  the  common  property, 
unless  it  is  made  to  appear  that  his  cotenant  is  damaged  thereby.*^ 

A  purchaser  of  real  estate  under  a  proceeding  for  partition, 
takes  it  subject  to  liens,  and  in  the  absence  of  fraud  will  not  be 
allowed  after  his  purchase  to  enjoin  the  collection  of  liens  by  ex- 
ecution upon  the  land  purchased/^ 

An  injunction  will  issue  to  restrain  even  the  majority  of  co- 
tenants  from  so  using  the  common  property  as  to  work  damage 
to  the  minority/* 

If  the  wrong-doer  is  solvent  and  capable  of  being  made  respon- 
sible in  damages  for  his  wrongful  use  of  the  property  an  injunc- 
tion will  not  ordinarily  issue."*^ 

§  799.  Appointment  of  commissioners. — If,  upon  the  hear- 
ing in  a  partition  suit,  it  is  thought  that  the  land  is  susceptible  of 
division  without  manifest  injury  to  the  interests  of  the  owners 
therein,  and  the  finding  and  judgment  of  the  court  fixing  the 
amount  of  the  various  interests,  the  duty  devolves  upon  the  court 
to  appoint  commissioners  to  make  division  of  the  land.  The 
statute  provides:  "Upon  judgment  of  partition,  the  court  shall 
appoint  three  disinterested  resident  freeholders  of  the  county  in 
which  such  court  is  held,  not  of  kin  to  any  of  the  parties,  who 
shall  make  partition  of  such  lands,  in  pursuance  of  the  judgment 
of  the  court."" 

Before  proceeding  to  discharge  their  duties,  such  commissioners 

*^  Twort    V.    Twort,    16    Ves.    128 ;  the  several  persons  entitled  to  allot- 

Weise  v.  Welsh,  30  N.  J.  Eq.  431.  ments  and  designates  their  respective 

*°  Norris  v.  Hill,  1  Mich.  202 ;  Hihn  interests.     It  authorizes  the  summon- 

V.  Peck,  18  Cal.  640.  ing  of  witnesses   and  their  examina- 

^^  Wood  V.  Winings,  58  Ind.  322.  tion    upon    oath,    and    provides    that 

"  Ballou  V.  Wood,  8  Cush.   (Mass.)  their  depositions  shall  be  reduced  to 

48.  writing,  and  requires  the  commission- 

^  Coffin  V.  Loper,  25  N.  J.  Eq.  443 ;  ers    to    certify    and    return    the    same 

Lewis  V.  Christian,  40  Ga.  187;  Hihn  without  delay  to  the  court  in  writing, 

V.  Peck,  18  Cal.  640.  together  with  all  examinations  and  in- 

*"  Burns'  R.  S.  1908,  §  1248.    Under  terrogatories,  and  also  the  writ  closed 

the  old  practice  in  chancery  the  com-  up  under  their  seals.    Freeman  Coten. 

mission    issued    states    the    names    of  &  Part.,  §  521. 
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shall  take  an  oath  faithfully  to  perform  the  duties  of  their  trust, 
which  oath,  if  taken  in  open  court,  shall  be  entered  in  the  order- 
book,  and,  if  not,  shall  be  indorsed  on  the  warrant  issued  to  them 
to  make  such  partition.*' 

And  "any  two  of  the  persons  named  as  commissioners  to  make 
partition  may  perform  the  duties  required  by  this  act ;  and  vacan- 
cies may  be  filled  by  the  court."*'*  But  "the  occurrence  of  a  va- 
cancy shall  not  invalidate  the  previous  acts  of  the  commissioners ; 
and  a  successor  shall  take  up  and  continue  the  proceedings,  which 
shall  be  as  valid  as  if  the  same  had  been  done  by  the  commission- 
ers first  appointed."" 

Upon  the  refusal  or  failure  of  the  commissioners  appointed  to 
act  the  court  may  appoint  others  to  act  in  their  stead,  and  this 
right  is  in  the  court  independent  of  any  statute. ^°  The  report  of 
a  majority  of  the  commissioners  is  binding,  either  in  the  absence 
or  over  the  objection  of  the  other  commissioner.^^ 

If  the  county  surveyor  is  appointed  as  one  of  the  commission- 
ers to  make  partition,  he  may  administer  the  oath  to  the  other 
two." 

The  warrant  of  authority  issued  to  commissioners  appointed 
to  make  partition  is  not  invalid  for  an  omission  to  attach  to  it  the 
seal  of  the  court  making  the  appointment." 

"  Burns'   R.    S.    1908,    §  1249.     The  "  Griffy  v.  Enders,  60  Ind.  23. 

requirement    that    the    commissioners  "  Wilcox  v.'  Monday,  83  Ind.  335. 

be  sworn  was  held  to  be  merely  direc-  "  Crane    v.    Kimmer,    77    Ind.    215. 

tory,  and  the  silence  of  the  record  in  The  court  says  in  this  case :     "As  to 

regard  to  the  matter,  or  the  failure  to  the   objection   to   the   introduction   in 

establish  the  existence  of  the  fact  in  evidence  of  the  record  of  the  parti- 

any  mode  did  not  affect  the  validity  tior^  proceedings,  there  was  a  special 

or  effect  of  the  partition,  if  the  sub-  objection  made  to  the  reading  in  evi- 

stantial    requirements    of    the    statute  dence  of  the  appointment  of  the  com- 

have  been  complied  with.     Wilcox  v.  missioners  to  make  the  partition,  for 

Cannon,   1   Coldw.    (Tenn.)   369.  the  reason  that  it  had  no  seal  attached 

*' Burns'  R.  S.  1908,  §1262.  to  it.     This  objection  was   fully  met 

"  Burns'  R.  S.  1908,  §  1263.  by   the   report  of  the   commissioners, 

°°  McCormick  v.  Taylor,  5  Ind.  436 ;  and  the  approval  thereof  by  the  court. 

Coggeshall  v.  State,   112  Ind.  561,   14  Then  it  was  amendable,  and  should  be 

N.  E.  555.  considered  in  this  court  as  amended." 
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§  800.  Powers  and  duties  of  commissioners. — The  court,  in 
its  appointment  of  commissioners  to  make  partition,  in  effect 
delegates  to  them  full  power  to  make  such  disposition  of  the  sub- 
ject-matter of  the  action,  as  in  the  best  use  of  their  judgment, 
knowledge  and  skill,  within  the  scope  of  their  authority,  they 
deem  for  the  best  interests  of  all  the  parties.^*  In  the  discharge, 
however,  of  what  they  consider  their  duty,  the  commissioners  will 
not  be  permitted  to  violate  any  statutory  provision  in  effecting  a 
partition.^^ 

The  first  thing  they  are  required  to  do  is  to  ascertain  whether 
or  not  the  land  can  be  equitably  divided.  If  such  division  cannot 
be  made  without  damage  and  prejudice  to  the  owners,  upon  a  re- 
port of  such  fact  to  the  court  their  duties  are  at  an  end.  But  if 
they  find  the  land  capable  of  actual  partition,  in  whole  or  in  part, 
it  becomes  their  duty  in  such  case  to  apportion  and  set  off  to  the 
parties  in  interest  the  shares  so  decreed  them  in  the  court's  inter- 
locutory order. 

Where  two  or  more  of  the  parties  interested  desire  it,  the  com- 
missioners may  set  off  their  shares  together.^° 

The  commissioners  may,  if  they  deem  it  best,  make  a  partition 
of  a  portion  of  the  land  and  report  the  residue  for  sale."  As  to 
the  effect  of  such  partial  partition  it  is  provided  by  statute  that: 
"If  under  such  partial  partition,  duly  confirmed,  the  shares  as- 
signed be  full  shares,  the  residue  reseiwed  for  sale  shall  be  dis- 
charged from  all  title  or  claim  of  the  parties  so  receiving  assign- 
ment of  their  shares. "^^ 

A  party  whose  share  can  be  set  off  to  him,  without  any  preju- 
dice to  the  other  owners,  ought  not,  against  his  will,  have  his  share 

"Daniels  Chan.  Prac,  1154;  Post  v.  knowledge  of  the  third,  if  done  with 

Post,    65    Barb.    (N.    Y.)    192;    Han-  no  improper  motive,  and  if  all  were 

cock  V.   Craddock,  2  B.   Mon.    (Ky.)  present    at   the   conference   when   the 

389.  report  was   agreed  upon.     Townsend 

^'Burdett     v.     Norwood,     15     Lea.  v.  Hazard,  9  R.  I.  436. 

(Tenn.)     491.      The    proceedings    of  ^  Burns'  R.  S.  1908,  §  1250. 

commissioners     appointed     to     make  "  Burns'  R.  S.  1908,  §  1256.       Lake 

partition    are   not   invalidated  by   the  v.    Jarrett,    12    Ind.    395;    Lucas    v. 

fact  that  two  of  them  once  made   a  Peters,  45  Ind.  313. 


view 


and     conferred     without     the        ^'  Burns'  R.  S.  1908,  §  1257. 
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sold,  because  the  other  owners  hold  in  shares  so  small,  or  where, 
from  any  other  cause,  it  becomes  necessaiy  to  sell  the  residue. ^^ 

It  is  the  duty  of  the  commissioners  in  making  a  partition  to  de- 
termine and  locate  the  boundaries  of  the  property  to  be  divided. ^'^ 
But  they  have  no  authority  to  change  the  accepted  boundary  lines 
between  the  land  to  be  partitioned  and  that  adjacent  thereto. °^ 
Neither  can  they  determine  the  interests  and  proportions  of  the 
parties;  these  have  been  previously  fixed  by  the  judgment  of  the 
court,  and  all  the  commissioners  have  to  do  is  to  make  their  allot- 
ments accordingly.^^ 

§  801.  Allotting  and  platting. — The  rule  in  chancery  was 
that  after  partition  was  agreed  upon,  the  various  shares  were  dis- 
tri^buted  among  the  cotenants  by  lot.*'^  But  the  commissioners 
now  have  authority  to  use  their  own  judgment  and  discretion  in 
allotting  the  different  portions.** 

And  where  any  particular  portion  of  the  common  property  has 
been  improved  by  one  of  the  cotenants,  this  should  be  taken  into 
consideration  in  making  the  allotment,  and  if,  without  injustice 
to  the  other  tenants,  the  part  so  improved  can  be  set  off  to  the 
tenant  making  the  improvement  it  should  be  done.*^^ 

And  also  where  any  part  of  the  joint  property  lies  contiguous  to 

''Lucas  V.  Peters,  45  Ind.  313;  Hay-  this  method,  properly  followed,  binds 

wood  V.  Judson,  4  Barb.  (N.  Y.)  228.  all    concerned,    and   the    record   of   it 

*"  Allen  V.  Hall,  50  Me.  253;  Rice  v.  is   conclusive   evidence.     But   such   is 

Freeland,  12  Cush.  (Mass.)  170.  not  the  case  with  respect  to  any  other 

**  Brown   v.   Anderson,   90   Ind.   93.  survey,  except  as  to  those  who  may 

In    this    case    the    court    says :      "We  voluntarily  have  bound  themselves  by 

think   the    corner   established   by   the  it." 

survey   thus    made    was    not    binding  *"  Lease   v.    Carr,    5    Blackf.    (Ind.) 

upon,   nor    evidence    against,    the   ap-  353;  Shaw  v.  Parker,  6  Blackf.  (Ind.) 

pellee,    nor   those    through   whom    he  345 ;   Fleenor  v.  Driskill,  97  Ind.  27 ; 

derived  title.     It   is   clear,   we  think,  White  v.  Mitchell,  60  Tex.  164;  Rich- 

that  no  survey,  except  as  to  the  par-  ardson  v.  Loupe,  80  Cal.  490,  22  Pac. 

ties  agreeing  to  it,  is  binding,  unless  227;  Ham  v.  Ham,  39  Me.  216. 

made  by  the  county  surveyor,  or  his  '^  Daniel's  Chan.   Prac,   1158. 

deputy,    in    the    manner   provided    by  "  Cecil  v.  Dorsey,  1  Md.  Ch.  223. 

law.      The    law    indicates    a    proper  '^  Quick  v.   Brenner,    101    Ind.   230; 

method  for  establishing  lines  and  cor-  Hall   v.    Piddock,  21   N.  J.   Eq.   311 ; 

ners   when  they  are   in   dispute,   and  Kelsey,  Appeal  of,  113  Pa.  St.  119,  5 
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Other  property  owned  by  one  of  the  cotenants,  such  portion  should 
be  allotted  to  him  if  it  can  be  equitably  done.°'^  But  in  making 
partition  under  a  will,  heed  must  be  had  by  the  commissioners,  in 
the  allotment,  to  the  directions  of  the  testator  expressed  in  his 
will,  and  partition  made  accordingly.'^" 

Where  the  land  to  be  partitioned  consists  of  several  separate 
tracts,  it  is  not  necessary  that  an  allotment  should  be  made  to 
each  tenant  out  of  each  particular  tract,  but  so  far  as  is  possible 
in  justice  to  all  the  tenants,  whole  tracts  should  be  allotted  to 
each,  rather  than  injure  the  value  of  the  property  by  subdividing 
the  different  tracts."^  It  is  always  better,  though,  when  it  can  be 
done  without  injury  to  the  value  of  the  estate,  that  a  part  of  each 
distinct  tract,  or  kind  of  property  should  be  allotted  to  each  ten- 
ant. *"*     A  share  allotted  need  not  be  in  contiguous  tracts.'^" 

Unless  authorized  by  statute  the  commissioners  have  no  power 
to  plat  the  land  to  be  partitioned,  into  town  or  city  lots  and  dedi- 
cate portions  of  it  to  public  use  for  streets,  alleys,  etc.^^ 

It  is,  however,  provided  by  statute  in  this  state  that:     "In  all 

Atl.   447.   57   Am.   Rep.   444;    Fair   v.  joyment  of  the  estate,  or  were  made 

Fair,    121   Mass.  559;   Acklin  v.   Fas-  under    such    circumstances    as    create 

chal,   48   Tex.    147.      When    a   tenant  an   equitable   claim   for  them.     Elrod 

has   made   improvements   -without  the  v.  Keller,  89  Ind.  382;  Carver  v.  Coff- 

consent  of  his   cotenant   upon   a  por-  man,    109    Ind.    547,    10    N.    E.    567; 

tion  of  the  common  property,  a  court  Harry  v.  Harry,  127  Ind.  91,  26  N.  E. 

of  equity,  in  making  partition  of  such  562. 

property,  will  set  apart  to  such  ten-  "' Koehler  v.  Klein,  128  111.  393,  21 

ant  the  portion  so  improved  by  him,  N.   E.  574 ;    Cochran   v.   Shoenberger, 

if  it  can  be   equitably  done.     Where  33  Fed.  397. 

improvements    thus    made    affect    the  ®'  Burns'  R.  S.  1908,  §  1247 ;  Brown 

entire  property,  compensation  will  not  v.    Brown,    43    Ind.    474;    Kepley    v. 

be  made  upon  partition  unless  the  im-  Overton,  74  Ind.  448. 

provements  were  necessary  or  useful  °*  Smith    v.    Barber,    7    Ohio    456; 

to  the  enjoyment  of  the  estate.  Where  Stannard  v.  Sperry,  56  Conn.  541,  16 

improvements    are    thus    made    upon  Atl.  261. 

property    not    susceptible    of    division  *"*  Hay  v.  Estell,  19  N.  J.  Eq.  133. 

no  allowance  will  be   made   for  such  '"'  Houston   v.    Blythe,   71    Tex.   719, 

improvements    from   the   proceeds    of  10  S.  W.  520. 

such   property,    unless    such   improve-  '^Kitchen    v.    Sheets,    1    Ind.    138; 

ments    were    made    vi^th    knowledge  New  Albany  v.  Williams,  126  Ind.  1, 

and   without   objection    from   the   co-  25  N.  E.  187. 

tenants,  or  were  necessary  to  the  en- 
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cases  where  proceedings  are  now  pending  or  may  hereafter  be 
commenced  in  any  of  the  courts  of  tliis  state,  for  the  partition  of 
real  estate  in  which  any  minor  is  a  party  in  interest,  the  commis- 
sioners appointed  to  make  such  partition  are  hereby  authorized  to 
lay  off  into  lots  or  out-lots,  streets,  and  alleys,  any  lands  included 
in  such  partition,  and  to  make  a  plat  thereof,  which  shall  be  re- 
ported to  the  court  for  approval  or  rejection.  If  confirmed  by  the 
court,  such  plat  shall  be  acknowledged  by  such  commissioners  in 
open  court,  and  shall  be  recorded  as  other  plats  of  like  nature  are 
recorded,  and  shall  have  the  same  validity  in  law  as  if  made  by  a 
legal  proprietor  of  such  lands,  of  full  age.  It  shall  be  the  duty  of 
the  court  to  determine,  in  such  cases,  upon  the  return  of  such  plats 
by  said  commissioners,  whether  it  will  be  for  the  interest  of  the 
parties  that  such  land  should  be  laid  off  into  lots  or  out-lots, 
streets  and  alleys;  and  if  so,  then  partition  may  be  made  thereof 
by  said  commissioners  as  in  other  cases,  if  practicable,  without 
detriment  to  the  parties  interested;  and  if  the  same  shall  not  be 
susceptible  of  partition,  then  said  lots  or  out-lots  may  be  sold  by 
order  of  the  court,  as  in  other  cases."^" 

While  this  statute  in  terms  seems  to  confine  the  right  to  plat 
to  "real  estate  in  which  any  minor  is  a  party  in  interest,"  the  court, 
in  one  case,  has  used  the  following  language :  "We  can  see  no 
reason  why  a  court  possessing  plenary  jurisdiction  may  not  direct 
a  subdivision  of  land  into  town  lots  in  cases  where  the  adult  own- 
ers consent,  and  is  made  to  appear  that  such  course  will  enhance 
the  value  of  the  property  and  promote  the  interests  of  the  infant 
owners.  It  is  perfectly  clear  that  if  adult  tenants  in  common 
should,  without  objection,  suffer  an  order  to  be  entered  directing 
that  the  land  be  laid  out  into  town  lots,  the  plat  made  by  the  com- 
missioners pursuant  to  the  order  would  be  operative  against  them. 
*  *  *  A  court  having  jurisdiction  in  matters  of  partition,  and 
having  jurisdiction  of  the  persons  of  the  parties,  may  order  the 
land  to  be  laid  out  into  lots,  and  highways  to  be  dedicated  to  the 
public."" 

"  Burns'  R.  S.  1908,  §  1252.  Indianapolis,   123   Ind.   196,  24   N.   E. 

""  Indianapolis    v.     Kingsbury,     101     228;  Earle  v.  New  Brunswick,  38  N. 

Ind.  200,  51  Am.  Rep.  749;  Miller  v.     J.    L.   47;    Clark   v.    Parker,   4   Cush. 
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§  802.  Report  of  commissioners. — Whatever  the  result  of 
their  action,  whether  tliey  make  a  division  and  allotment  of  the 
land,  or  whether  they  find  the  same  indivisible,  the  commissioners 
must  report  to  the  court  by  which  they  were  appointed  all  their 
proceedings  in  the  matter.  The  statute  provides  that  in  cases 
where  a  partition  is  made  "the  commissioners  shall  make  to  the 
court,  and  acknowledge  in  open  court,  their  report,  or  shall  sign 
and  swear  to  their  report  before  some  person  authorized  to  ad- 
minister oaths ;  which  report  shall  specify,  by  divisions  or  lots,  or 
metes  and  bounds,  or  by  plats,  the  shares  assigned  to  each 
party."^-' 

Two  commissioners,  acting  together,  may  make  partition  and 
report  the  same.''^ 

The  report  should  so  describe  the  shares  allotted  to  each  party 
as  to  enable  them  to  be  identified  by  a  survey.  If  not  sO'  identified 
to  a  reasonable  certainty  the  report  should  not  be  accepted. ''' 

And  if  the  lands  have  been  misdescribed  in  the  proceedings 
prior  tO'  the  appointment  of  the  commissioners,  they  may  report 
such  land  by  its  correct  description,  and  the  other  proceedings  be 
corrected  to  correspond  with  the  report.''^ 

(Mass.)    361;    New    Albany    v.    Wil-  tenant.     Scott  v.  Harris,  127  Ind.  520, 

Hams,  126  Ind.  1,  25  N.  E.  187.  27  N.  E.  150. 

"  Burns'  R.  S.  1908,  §  1253.  The  "  Griflfy  v.  Enders,  60  Ind.  23. 
commissioners,  in  making  partition,  '°  Boyd  v.  Doty,  8  Ind.  370;  Duling 
must  apportion  and  set  apart  to  each  v.  Johnson,  32  Ind.  155 ;  Miller  v. 
tenant,  by  metes  and  bounds,  the  por-  Indianapolis,  123  Ind.  196,  24  N.  E. 
tion  in  value  to  which  he  is  entitled ;  228.  Where  the  record  refers  as  a 
and  if  there  be  advancements  to  be  means  of  identification  of  the  prop- 
taken  into  consideration,  they  ascer-  erty  set  off  to  the  respective  parties 
tain  the  vakie  of  the  land  to  be  parti-  in  a  partition  suit,  to  a  plat  in  the 
tioned,  together  with  the  advance-  recorder's  office,  where  the  same  is 
ments  to  the  tenants,  and  apportion  to  ordered  by  the  court  to  be  recorded, 
each  tenant  his  share  in  the  real  the  plat  is,  when  found  and  properly 
estate.  If,  by  reason  of  an  advance-  identified,  if  the  property  set  off  can 
ment;  a  tenant  is  not  entitled  to  a  part  be  ascertained,  as  effectual  as  if  cop- 
of  the  real  estate,  then  they  apportion  ied  into  the  record  of  the  partition 
it  between  the  other  tenants.  Their  proceeding.  Miller  v.  Indianapolis, 
acts  are  not  judicial  but  mere  com-  123  Ind.  196,  24  N.  E.  228. 
putations  based  on  the  judgment  of  "Randies  v.  Randies,  63  Ind.  93. 
partition   defining  the   share   of   each  Where  the  record  furnishes  the  means 
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The  report  is  sufficient  as  to  the  description  of  the  property 
when  it  furnishes  the  means  by  which  the  several  parcels  allotted 
can  be  identified,  and  references  in  the  report  to  plats  and  records 
as  a  part  of  the  description  shall  be  considered  as  making  them  a 
part  of  the  records  in  the  cause.'* 

By  consent  of  the  parties  interested  the  commissioners,  for  the 
purpose  of  effecting  a  partition  and  equalizing  the  interests  of  the 
parties,  may  report  that  certain  of  the  parties  shall  pay  to  others 
certain  sums,  and  the  court,  in  rendering  judgment  on  such  re- 
port, may  enter  judgment  for  the  sum  agreed  upon.'^ 

Where  the  commissioners  report  that  the  land  is  not  divisible, 
such  report  should  show  that  no  one  of  the  shares  can  be  allotted 
without  damage  to  others.  They  have  authority  to  make  a  par- 
tial partition  where  the  same  can  be  done  without  manifest  injury 
to  the  interests  of  other  parties.*" 

Everything  essential  must  be  recited  in  the  report  and  the  re- 


by  which  the  share  assigned  to  each 
of  the  parties  in  a  partition  made  by 
commissioners  appointed  for  that  pur- 
pose can  be  definitely  ascertained,  the 
partition  is  not  void  for  uncertainty, 
because  of  faikire  to  set  out  in  the 
record  the  plat  prepared  dividing  the 
land  into  blocks,  lots,  streets  and  al- 
leys. Miller  v.  Indianapolis,  123  Ind. 
196,  24  N.  E.  228. 

"  Miller  v.  Indianapolis,  123  Ind. 
196,  24  N.  E.  228.  In  Randies  v.  Ran- 
dies, 63  Ind.  93,  it  said :  "Accuracy 
of  description  is  an  essential  element 
of  good  title  to  realty;  and,  when  in 
making  a  partition  of  lands,  it  is  dis- 
covered that  a  mistake  exists  in  the 
description  of  the  lands,  or  any  part 
thereof,  it  seems  to  us  that  such  mis- 
take ought  to  be  corrected." 

"Applegate  v.  Edwards,  45  Ind. 
329. 

*"  Lucas  V.  Peters,  45  Ind.  313.  In 
Lake  v.  Jarrett,  12  Ind.  395,  it  is  said : 
"If  the  report  of  the  commissioners  is 
to  be  construed  to  mean  that  the  land 


could  not  be  divided  as  ordered  by 
the  court,  viz.,  into  five  parts,  without 
great  detriment,  etc.,  and  not  that  it 
could  not  be  divided  by  setting  off  to 
the  defendants  their  portion,  then  we 
think  the  order  of  the  court  was 
wrong,  in  directing  a  sale  of  defend- 
ant's share,  without  any  report  show- 
ing that  their  share  could  not  be  di- 
vided from  the  rest  without  detriment 
to  the  parties.  On  the  other  hand,  if 
the  report  is  to  be  regarded  as  passing 
upon  the  susceptibility  of  a  division 
by  setting  off  to  the  defendants  their 
share,  then  we  are  of  opinion  that 
objection  taken,  that  it  did  not  set 
forth  the  facts  upon  which  the  com- 
missioners based  their  conclusion, 
should  have  prevailed.  *  *  *  The 
court  had  a  discretion  to  exercise, 
as  to  the  order  which  it  should  make 
in  the  premises,  and  in  such  case,  the 
facts  should  have  been  reported,  that 
such  discretion  might  be  exercised 
properly." 
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port  signed  and  returned  into  court  with  the  commission  under 
which  the  action  was  had.*^ 

§  803.  Setting  aside  report,  etc. — The  statute  provides 
that :  "The  court,  before  confirmation,  may  set  aside  such  return 
for  good  cause  shown,  and  commit  the  duty  of  partition  anew  to 
the  same  or 'other  commissioners,  to  be  appointed  and  quahfied 
as  aforesaid ;  whereupon  the  same  proceedings  shall  be  had  as  are 
before  directed. '"*- 

The  report  of  the  commissioners  in  a  proceeding  for  partition 
is  to  be  regarded  in  the  light  of  a  verdict  of  a  jury  rendered  upon 
a  trial  at  law,  and  should  not  be  disturbed  or  interfered  with  by 
the  court  except  upon  grounds  similar  to  those  upon  which  it 
would  set  aside  the  verdict  of  a.  jury  and  grant  a  new  trial  in  a 
cause. *^  But,  as  is  said  in  one  case,  "it  by  no  means  follows  that 
the  objections  to  a  report  must  be  presented  in  a  motion  for  a 
new  trial.  *  *  --^  If  the  objection  be  to  the  report,  or  to  the 
conduct  of  the  commissioners,  the  proper  practice  is  to  move  to 
set  aside  or  to  vacate  the  report;  and,  if  the  ruling  of  the  court  be 
adverse,  to  save  the  exception  by  a  bill  of  exceptions,  showing  the 
motion,  the  grounds  of  objection,  the  proofs  made,  if  any,  and  the 
action  of  the  court ;  and,  in  this  court,  the  error  should  be  assigned 
directly  on  that  action,  just  as  upon  a  ruling  on  demurrer."^* 

A  mere  exception  to  a  confirmation  of  the  report  is  insufiicient 
and  presents  no  question  on  appeal. ^^     The  mere  assignment  of 

*^  Hardin     v.     Cogswell,     5     Heisk.  and  no  more  necessary,  to  save  such  a 

(Tenn.)    549;    Daniel's    Chan.    Prac,  question  than  it  is  to  present  a  ruling 

1159;  Sullivan  v.  Sullivan,  42  111.  315.  on    a    demurrer,    or    on    a    motion    to 

^^  Burns'  R.  S.  1908,  §  1255.  modify  a  judgment,  or  to  set  aside  a 

*^  Lucas  V.  Peters,  45  Ind.  313;  La-  default,   or   for   a  judgment  non   ob- 

coss  V.  Keegan,  2  Ind.  406;   Lake  v.  stante,  or  the  like,  and,  being  unnec- 

Jarrett,  12  Ind.  395 ;  Kern  v.  Magin-  essary  and  irrelevant,   an  assignment 

niss,  55  Ind.  459;  Tucker  v.  Tucker,  of  error  upon  the  ruling  on  that  mo- 

19  Wend.   (N.  Y.)  226.  tion,    made    for    any    such    purposes, 

**  Clark  V.  Stephenson,  IZ  Ind.  489 ;  cannot  be  deemed  to  present  any  ques- 

Kern  v.  Maginniss,  55  Ind.  459;  Griffy  tion    for    decision."      Clark    v.     Ste- 

V.    Enders,    60    Ind.    23 ;    Randies    v.  phenson,  1Z  Ind.  489. 
Randies,    63    Ind.    93.      See    Freeman         '=  Radcliff  v.   Radford,  96  Ind.  482. 

Coten.  &  Part.,  §  525.  It  is  said :  "The  In  Quick  v.  Brenner,  101  Ind.  230,  the 

motion  for  a  new  trial  is  no  more  fit,  court  says :    "In  the  present  case  there 
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error  on  exception  to  a  report  presents  no  question  and  unless  the 
overruling  or  sustaining  the  motion  to  vacate  or  set  aside  the  re- 
port is  saved  in  the  record  by  a  bill  of  exceptions  there  is  no  error 
for  the  upper  court  to  consider.^® 

A  motion  to  set  aside  a  report  of  the  commissioners  upon  the 
ground  that  they  set  off  to  one  person  more  than  his  share  of  the 
land  partitioned,  must  be  supported  by  proof  of  the  charge  made 
or  it  will  be  overruled.^" 

The  evidence  adduced  in  support  of  such  motion  is  heard  and 
its  sufficiency  determined  by  the  court  without  the  intervention 
of  a  jury.®^ 

The  report  ought  not  to  be  impeached  save  for  fraud,  partiality, 
or  gross  error  of  judgment  on  the  part  of  the  commissioners.^* 
And  equity  will  not  set  aside  a  partition  made  wdiere  the  facts  re- 
lied on  for  that  purpose  were  well  known  at  the  time  and  where 
no  fraud  appears.®" 


was  no  motion  to  set  aside  or  vacate 
the  report ;  there  was  nothing  but  an 
exception  to  the  confirmation  of  the 
report.  The  question,  therefore, 
whether  the  commissioners'  report 
ought  to  have  undertaken  to  make 
any  special  allowance  to  the  appel- 
lants for  improvements  is  not  pre- 
sented in  this  record."  A  party  to  a 
partition  suit  who  fails  to  object  to 
the  report  of  the  commissioners  is 
taken  to  have  waived  all  objections 
thereto.  McCracken  v.  Droit,  108  111. 
428.  It  is  not  error  for  the  court  to 
overrule  a  motion  to  set  aside  the  re- 
port of  commissioners  in  partition,  on 
the  ground  that  the  description  of  the 
land  in  the  order  of  partition  and  the 
description  in  the  report  of  the  com- 
missioners do  not  correspond,  unless 
such  variance  affirmatively  appears  of 
record.  Peden  v.  Cavins,  134  Ind. 
494,  34  N.  E.  7,  39  Am.  St.  276. 
^Radcliff  V.  Radford,  96  Ind.  482; 


Kesler  v.  Myers,  41  Ind.  543;  Ange- 
vine  V.  Ward,  66  Ind.  460. 

"  Parks  V.  Kimes,  100  Ind.  148. 

''Dillman  v.  Cox,  23  Ind.  440.  In 
this  case  it  is  said:  "It  is  not  every 
question  of  fact  which  may  arise  in 
the  progress  of  legal  proceedings  that 
entitles  the  parties  to  a  jury.  The 
constitutional  provision  is,  that,  'in 
all  civil  cases  the  right  of  trial  by  jury 
shall  remain  inviolate.'  This  only 
secures  to  parties  the  'right  of  trial' 
by  jury.  There  are  many  motions 
addressed  to  the  court  in  the  progress 
of  a  cause  involving  questions  of  fact ; 
it  would  be  an  anomaly  in  legal  pro- 
ceedings if  in  all  such  motions  the 
parties  could  call  a  jury." 

''Haulenbeck  v.  Cronkright,  26  N. 
J.  Eq.  159;  Jewett  v.  Scott,  19  Tex. 
567 ;  Kane  v.  Parker,  4  Wis.  140. 

""  Grantham  v.  Kennedy,  91  N.  Car. 
148.  A  partition  long  acquiesced  in 
and  acted  upon  by  the  parties  gener- 
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In  an  English  case  the  doctrine  is  announced  that  "it  is  improper 
for  the  Court  to  interfere  with  the  valuation  of  Commissioners, 
unless  there  be  any  mistake  in  it  so  gross  as  to  induce  the  Court 
to  think  that  the  Commissioners  have  acted  from  unjust,  corrupt, 
or  fraudulent  motives.'""- 

In  the  deliberations  of  the  commissioners  and  in  the  preparation 
of  their  report  all  parties  who  are  interested  therein  should  be  ex- 
cluded.®^ 

Where  the  ground  for  the  motion  to  vacate  and  set  aside  the 
report  is  based  upon  some  irregularity  or  an  unintentional  error 
or  omission  of  the  commissioners,  they  may  be  required  to  make 
and  report  a  new  partition,  but  if  the  ground  of  the  motion  is  the 
fraud  or  misconduct  of  the  commissioners,  new  ones  should  be  ap- 
pointed in  their  stead  to  make  partition.®^ 

The  burden  is  upon  the  one  filing  exceptions  to  the  report  of 
commissioners  in  a  partition  proceeding,  to  support  such  excep- 
tions by  the  evidence,  and  such  evidence  must  be  brought  into  the 
record  by  bill  of  exceptions  to  be  available  on  appeal.®* 

Exceptions  to  the  report  of  the  commissioners  must  show  that 
the  objectors  are  in  some  way  injured  by  the  action  of  the  com- 
missioners.    Eailing  to  do  so  they  should  be  overruled.     The 

ally  should  not  be  disturbed  for  mere  absence  of  other  parties.     If  the  corn- 
irregularity  by   one   who   has   not   so  missioners  desire  information  respect- 
acquiesced.     But  if  unjust   or  illegal  ing  their  duties,  they  should  apply  to 
he  might  perhaps  impeach  it.     Carter  the  court  for  instruction." 
V.  Carter,  5  Munf.   (Va.)   108.  "'Jewett  v.  Scott,   19  Tex.  567.     In 

'^  Lister  v.   Lister,   3    Y.   &   C.    Ex.  this    case    the    commissioners    under- 

540;  Story  v.  Johnson,  1  Y.  &  C.  Ex.  took  to  divide  a  lot  of  land  between 

538.  two  heirs,  supposing  the  tract  to  con- 

""  Paul  V.  Detroit,  32  Mich.  108 ;  tain  one  hundred  acres,  and  assigned 
Peavey  v.  Wolfborough,  2)1  N.  H.  to  one  fifty-five  acres  and  to  the  other 
286.  In  McLaughlin  v.  Wayne  Cir-  forty-five  acres.  In  fact  the  tract  of 
cuit  Judge,  57  Mich.  35,  23  N.  W.  land  contained  one  hundred  thirty 
472,  it  is  said :  "The  commissioners  acres.  It  was  held  that  the  surplus 
are  clothed  with  important  duties,  and  thirty  acres  belonged  to  the  two  heirs 
it  is  essential  that  their  minds  should  in  the  proportion  of  fifty-five  to  forty- 
be  free  fi^om  bias,  and  that  they  five.  Witham  v.  Cutts,  4  Me.  31. 
should  not  be  influenced  or  subject  **  Van  Buskirk  v.  Stover,  162  Ind. 
to  be  influenced  by  the  parties  inter-  448,  70  N.  E.  520. 
csted,  by  communications  made  in  the 
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mere  verification  of  the  exceptions  is  of  no  probative  force  and  is 
no  evidence  of  the  charges  made.®^ 

§  804.  Confirmation  of  report  and  final  judgment. — The 
report,  if  confirmed  by  the  court,  shall  be  spread  upon  the  order- 
book,  and  judgment  of  partition  be  rendered  accordingly/^'"' 

Such  judgment,  when  rendered,  is  final  and  conclusive,  and 
fixes  and  settles  the  rights  of  the  parties.  It  does  not  create  title, 
but  simply  allots  to  each  of  the  parties  interested  their  share  in  the 
land  in  severalty  by  the  same  title  they  held  at  the  time  the  judg- 
ment of  partition  was  rendered.®^ 

While  the  question  of  title,  as  has  been  shown,  is  not  necessarily 
involved  in  a  proceeding  for  partition,  it  may  yet  be  raised  and 
settled  in  such  action,  and  if  so  raised  by  proper  pleadings,  the 
determination  and  judgment  of  the  court  thereon  is  binding  and 
conclusive.*^ 

Upon  the  confirmation  of  the  report  of  partition  no  conveyances 
are  necessary.  The  decree  of  the  court  at  that  time  vests  in  each 
person,  to  whom  a  share  is  allotted  in  such  report,  title  to  such 
share  in  severalty,  without  the  foiTnality  of  a  conveyance. °^ 

When  the  report  shows  that  the  land  is  indivisible,  and  the  land 
is  ordered  sold,  the  court  can  render  no  final  decree  in  the  matter 

*  Selvage    v.    Green,    45    Ind.    App.  shares,  and  so  long  as  this  decree  is 

642,  91  N.  E.  357.  permitted    to  ■  stand    undisturbed    by 

"  Burns'  R.  S.  1908,  §  1254.  some  direct  proceedings  to  have  it  set 

"Avery    v.    Akins,    74    Ind.    283;  aside,  the  rights  of  the  parties  in  the 

L'Hommedieu    v.    Cincinnati    &c.    R.  land    must    be    regarded    as    settled." 

Co.,  120  Ind.  435,  22  N.  E.  125 ;  Isbell  Overruling  Matlock  v.  Lee,  9  Ind.  298. 

V.  Stewart,  125  Ind.  112,  25  N.  E.  160;  '"Thorp  v.  Hanes,   107  Ind.  324,  6 

In  Crane  v.  Kimmer,  11  Ind.  215,  it  is  X.    E.   920;   Watson   v.    Camper,    119 

said :     "This   decree   not  only   settles  Ind.  60,  21    X.   E.  221 ;   McMahan  v. 

and  designates  the  share  of  the  own-  Xewcomer,    82    Ind.    565 ;    Luntz    v. 

ers   of   the   land,   but   equally   settles  Greve,   102  Ind.    173,  26   X.   E.   128; 

and  fixes  their  then  title  to  the  same.  Woolery  v.  Grayson,  110  Ind.  149,  10 

Collateral    questions    may    arise    that  X".  E.  935. 

may   render  it  necessary  to   go  back  ^  Swett    v.    Swett,    49    X.    H.    264 ; 

and  inquire  into  how  they  had  derived  Street    v.     McConnell,     16    111.     125; 

their  titles ;  but  the  decree  fi.xes  the  Young  v.  Frost,  1  Md.  Zll . 

then  status  of  the  titles,  as  well  as  the 
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until  after  the  sale,  confirmation  and  conveyance  of  the  real  es- 
tate, the  payment  and  distribution  of  the  purchase  money/ 

§  805.  Effect  of  partition  as  to  liens. — In  partition  proceed- 
ings all  persons  who  hold  liens  or  claims  against  the  property,  or 
any  part  of  it,  are  proper  parties,  and  if  made  parties  thereto  the 
court  has  power  to  hear  and  adjust  all  the  equities  between  them, 
and  when  the  property  is  not  divisible  and  has  to  be  sold,  the  pro- 
ceeds may  be  distributed  according  to  the  rights  of  the  different 
parties,  as  adjusted  by  the  court ^ 

The  lien  of  a  mortgage  upon  the  undivided  interest  of  one  co- 
tenant  in  land  is  divested  by  the  partition  from  the  land  set  off  to 
other  cotenants,  and  attaches  to  the  portion  allotted  to  the  mort- 
gagor.^ 


^  L'Hommedieu  v.  Cincinnati  &c. 
R.  Co.,  120  Ind.  435,  22  N.  E.  125.  In 
Isbell  V.  Stewart,  125  Ind.  112,  25  N. 
E.  160,  it  is  said :  "When  the  court 
was  informed  that  the  land  was  not 
susceptible  of  division  it  had  authority 
to  order  a  sale,  and  upon  the  payment 
of  the  avails  of  the  sale  into  court  its 
jurisdiction  over  those  funds  was  ab- 
solute and  complete,  hence  the  ques- 
tion as  to  who  was  entitled  to  share 
in  the  fund  was  necessarily  before  the 
court.  No  judgment  could,  indeed,  be 
rendered  without  disposing  of  the 
fund  in  court,  and  a  judgment  dispos- 
ing of  it  cannot  by  any  possibility  be 
void  as  to  parties  duly  in  court,  as 
were  the  appellant  and  his  wife.  Mr. 
Freeman  says :  'The  rule  that  a  judg- 
ment is  conclusive  upon  all  the  issues 
determined  by  it,  is  not  the  less  appli- 
cable to  judgments  in  partition  than 
to  judgments  in  any  other  form  or 
kind  of  action.'  Freeman  Cotenancy 
and  Partition,  §  530.  This  rule  gov- 
erns here,  for  the  payment  of  the 
money  into  court  made  its  distribu- 
tion an  issue  in  the  case,  and  the  judg- 


ment is  conclusive.  It  seems  very 
clear  to  us  that  there  was  jurisdiction 
over  the  fund  as  well  as  over  the 
parties,  and  if  this  be  true  no  collat- 
eral attacks  against  the  judgment  can 
be  successful."  McLead  v.  Applegate, 
127  Ind.  349,  26  N.  E.  830. 

■  Clark  V.  Stephenson,  IZ  Ind.  489 ; 
Arnold  v.  Butterbaugh,  92  Ind.  403; 
IMilligan  v.  Poole,  35  Ind.  64;  Schissel 
V.  Dickson,  129  Ind.  139,  28  N.  E.  540. 
In  Arnold  v.  Butterbaugh,  92  Ind. 
403,  it  is  said :  "If  partition  is  made 
the  liens  fall  on  the  tracts  of  land  to 
which  they  properly  belong  when  set 
off  in  severalty.  If  the  land  is  sold 
the  liens  are  transferred  to  the  fund 
which  is  the  proceeds  of  the  sale,  and 
satisfied  therefrom.  But  the  rule  as 
to  making  lienholders  parties  applies 
only  to  persons  having  liens  at  the 
commencement  of  the  action  for  par- 
tition." 

^'Reed  v.  Fidelity  Ins.  &c.  Co.,  113 
Pa.  St.  574,  6  Atl.  163;  Torrey  v. 
Cook,  116  Mass  163;  Webb  v.  Rowe, 
35  Mich.  58. 
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If  the  lien,  instead  of  being  against  a  moiety,  is  against  the 
whole  of  the  land  to  be  partitioned,  the  holder  of  such  lien  is  not 
affected  by  the  partition  unless  he  has  been  made  a  party  thereto.* 

As  a  cotenancy  is  liable  at  any  time  to  be  severed,  emblements 
and  growing  crops  pass  with  the  land  to  the  person  to  whom  the 
land  on  which  they  are  growing  is  awarded.^  And  any  easements 
or  appurtenances  w^ith  which  any  portion  of  the  land  is  burdened 
pass  with  the  land  to  the  person  to  whom  it  is  assigned.'' 

While  it  is  true  that  the  title  of  a  purchaser  at  a  commissioners' 
sale  in  a  partition  proceeding  is  not  affected  by  a  mortgage  exe- 
cuted by  a  cotenant  after  the  suit  is  begun,  yet  it  does  not  follow 
that  a  cotenant  cannot  convey  or  create  a  lien  upon  his  share  that 
will  be  valid  against  him.  A  lien  so  created,  or  a  judgment  ren- 
dered against  a  cotenant  after  the  commencement  of  the  suit  in 
partition  while  no  lien  against  the  land  as  against  the  purchaser, 
is  a  lien  against  the  interest  of  such  cotenant  in  the  hands  of  the 
commissioner." 


*Eberts  v.  Fisher,  44  Mich.  551,  7 
N.  W.  211;  Jordan  v.  Van  Epps,  85 
N.  Y.  427;  Blanchard  v.  Blanchard, 
48  Ale.  174.  The  owner  of  an  undi- 
vided interest  in  land  may  maintain 
an  action  for  partition  against  his  co- 
tenant  in  common,  notwithstanding 
the  tenant  in  common  holds  a  valid 
tax-lien  upon  such  undivided  interest. 
The  lien  in  such  cases  attaches  to  the 
part  set  oflf  to  the  lien  debtor  when 
partition  is  complete,  and  in  such  a 
case  no  tender  of  the  amount  of  the 
lien  is  necessary.  Schissel  v.  Dickson, 
129  Ind.  139,  28  N.  E.  540.  Where 
partition  is  made  of  land  upon  which 
there  is  a  purchase-money  mortgage, 
the  parties  take  their  respective  in- 
terests subject  to  it,  without  any 
declaration  in  the  judgment  to  that 
effect.  Quick  v.  Brenner,  101  Ind.  230 ; 
Sharpe  v.  Davis,  16  Ind.  17.  Pending 
a  suit  for  partition  of  lands,  tran- 
scripts of  justices'  judgments  against 
one  of  the  tenants  in  common,  who 


was  a  party,  were  filed  in  the 
clerk's  office  of  the  county  in 
which  the  lands  were  situated, 
with  the  view  of  making  such 
judgments  liens  upon  his  inter- 
est. Being  found  indivisible,  the  lands 
were  sold  by  order  of  the  court  and 
the  proceeds  divided  amongst  the  ten- 
ants in  common.  Afterward  there  was 
a  sale  by  the  sheriff  to  satisfy  the 
judgments.  Held,  that,  as  against  the 
purchaser  under  the  partition  pro- 
ceedings the  liens  are  not  effective, 
and  that  the  purchaser  at  sheriff's 
sale  acquired  no  title.  Arnold  v. 
Butterbaugh,  92  Ind.  403. 

^  Calhoun  v.  Curtis,  4  Mete.  (Mass.) 
413,  38  Am.  Dec.  380;  Gray  v.  King, 
39  Tex.  616. 

*  Jones  V.  Wagner,  66  Pa.  St.  429, 
5  Am.  Rep.  385;  Powell  v.  Riley,  15 
Lea    (Tenn.)    153. 

'  Huffman  v.  Darling,  153  Ind.  22, 
53  N.  E.  939. 
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And  a  person  who  secures  a  lien,  by  mortgage  or  otherwise, 
upon  an  interest  in  land  set  off  in  partition  proceedings  while  an 
appeal  is  pending  therein,  is  a  purchaser  pendente  lite,  and  will  not 
be  protected  if  the  land  is  afterward  partitioned  differently.^ 

In  one  case  the  principle  is  set  out  as  follows:  "The  action  is 
an  action  in  rem,  and  when  it  results  in  the  sale  of  the  real  estate, 
the  purchaser  acquires  all  the  right,  title  and  interest  held  by  the 
parties  to  the  action  at  the  time  of  its  commencement.  Where, 
after  the  action  is  begun,  a  party  conveys  his  interest,  or  a  lien  is 
acquired  against  it,  this  does  not  aft"ect  the  rights  of  a  purchaser 
at  a  sale  ordered  in  the  partition  action."'' 

Unless  the  court  decree  otherwise,  and  in  the  absence  of  fraud 
or  warranty,  a  purchaser  at  a  sale  in  partition  takes  the  land  sub- 
ject to  encumbrances.'"  But  the  court  in  the  order  of  sale  may 
authorize  the  commissioner  to  sell  the  land  free  from  liens.  In 
which  case  the  lien  will  be  transferred  to  the  fund  derived  from 
such  sale.''  Liens  on  an  undivided  interest  may  be  divested  and 
paid  in  the  same  manner.'^ 

But  where  no  provision  is  made  in  the  order  for  the  payment  of 
liens,  a  purchaser  at  the  sale  by  the  coinmissioner,  who  is  com- 
pelled to  pay  liens  against  the  land  to  protect  his  title,  may  be  sub- 
rogated to  the  rights  of  the  party  against  whose  interest  the  lien 
was  in  the  fund  arising  from  the  sale  to  the  extent  of  such  pay- 
ment.'^ 

§  806.  When  land  is  indivisible. — If,  upon  the  hearing  of  a 
suit  in  partition,  it  is  made  to  appear  to  the  court  that  the  land 

'  Martin  v.  Kennedy,  83  Ky.  335.  itors  in  and  to  the  same.     Held,  that 

"  Arnold    v.    Butterbaugh,    92    Ind.  by  this  order  it  was  intended  that  the 

4Q3  commissioner    should    sell    free    from 

"  Wood  V.  Winings,  58  Ind.  322.  mortgage    and    judgment    liens,    and 

^  Fouty  V.  Morrison,  73  Ind.  333.  In  that  such  liens  should  be  transferred 

a  suit  for  partition  of  real  estate,  the  to   the   proceeds   and   paid   therefrom 

court    ordered    that    the    property    be  under  further  order  of  the  court. 

sold,  and  that  the  proceeds  of  the  sale,  "  Milligan  v.  Poole,  35  Ind.  64 ;  Ar- 

after  payment  of  costs  and  expenses,  nold  v.  Butterbaugh,  92  Ind.  403. 

be  paid  into  court,  subject  to  the  fur-  "Dunning  v.    Seward,  90   Ind.  63; 

ther  order  of  the  court  and  the  rights  Spray  v.  Rodman,  43  Ind.  225. 

of  the  mortgage  and  judgment  cred- 
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cannot  be  divided  without  damage  to  the  owners,  the  court  may 
order  such  land  sold ;"  or,  "when  such  commissioners  shall  report 
to  the  court  that  the  whole  or  part  of  the  lands  of  which  partition 
is  demanded  cannot  be  divided  without  damage  to  the  owners,  the 
court,  in  its  discretion,  may  order  the  whole  or  such  part  of  the 
premises  to  be  sold  at  public  or  private  sale,  on  such  terms  and 
conditions  as  it  may  prescribe :  Provided,  That  if  the  court  does 
not  order  such  sale  to  be  made  for  cash,  a  cash  payment  of  not  less 
than  one-third  of  the  purchase  money  shall  be  required  by  the 
court,  to  be  made  to  said  commissioner  by  the  purchaser  of  sych 
land,  at  the  time  of  the  sale :  And  provided,  also.  That  at  public 
sale  such  land  shall  sell  for  at  least  two-thirds  of  its  appraised 
value,  and  at  private  sale  at  not  less  than  its  appraised  value,  to 
be  ascertained  as  in  cases  of  sales  of  land  on  execution,  and,  if  a 
part  only  be  sold,  the  remainder  may  be  partitioned,  subject  to  the 
rules  hereinbefore  provided :  And  provided,  further.  That  in 
all  cases  where  lands  by  the  court  ordered  to  be  sold  at  private  sale 
do  not  exceed  one  thousand  dollars  in  value,  the  same  may,  in  the 
discretion  of  the  court,  be  sold  without  any  notice  of  sale  being 
had  or  given. "^^ 

In  construing  these  statutes  the  Supreme  Court  says :  "The 
court  may  order  a  sale  of  the  lands  in  two  cases.  First.  When 
upon  the  trial  of  any  issue,  or  upon  default,  or  by  confession  or 
consent  of  parties,  it  shall  appear  that  partition  cannot  be  made 
of  the  whole  or  a  part  of  such  lands.  Second.  \Vlien  the  com- 
missioners shall  report  that  the  whole  or  a  part  of  such  lands  can- 
not be  divided  without  damage  to  the  owners. 

In  no  other  case  can  the  court,  in  a  proceeding  for  partition,  or- 
der the  sale  of  the  whole  or  a  part  of  the  lands  of  which  partition 
is  demanded."^® 

"  Burns'  R.  S.  1908,  §  1246.  provements  made  or  taxes  paid  there- 
^  Burns'  R.  S.  1908,  §  1256.  The  on,  as,  in  such  case,  it  is  the  right  of 
plaintiff  in  partition  proceedings,  the  plaintiff  to  have  the  real  estate 
where  the  real  estate  was  found  to  be  sold  and  his  share  of  the  proceeds 
not  susceptible  of  division,  cannot  be  distributed  to  him.  Alleman  v.  Haw- 
required  to  pay  the  defendant  for  his  ley,  117  Ind.  532,  20  N.  E.  441. 
interest   in   the  property,   or   for   im-  ^^  Lucas  v.  Peters,  45  Ind.  313. 
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The  report  of  the  commissioners  that  the  land,  or  any  part  of 
it,  is  not  susceptible  of  division  is  open  to  question,  and  the  falsity 
of  such  report  may  be  shown  by  proper  proof/ ' 

An  order  of  the  court  directing  partition  and  appointing  com- 
missioners to  make  the  same  is  not  a  conclusive  adjudication  as  to 
the  divisibility  of  the  land.  It  is  the  duty  of  the  commissioners 
to  report  in  the  proper  case  that  the  land  is  not  susceptible  of  di- 
vision, and  the  court  may  approve  the  report  and  order  the  sale  of 
the  property.^^ 

Where  real  estate  in  a  partition  proceeding  is  sold  the  proceeds 
are  distributed  to  the  parties  under  the  order  of  the  court,  accord- 
ing to  their  respective  interests. ^^ 

At  common  law  there  was  no  power  in  the  courts  to  direct  the 
sale  of  land  in  partition  proceedings.^" 

The  statute  which  provides  that  a  woman  may  not  during  her 
second  or  subsequent  marriage  alienate  real  estate  held  by  her  in 
virtue  of  a  previous  marriage  does  not  prevent  her  having  parti- 
tion of  the  same,  and  if  the  land  is  found  indivisible  the  court  may 
order  it  sold  and  her  share  of  the  proceeds  paid  over  to  her  un- 
conditionally.^^ 

Where,  however,  the  woman  is  entitled  to  a  life-estate  only  in 
the  land,  and  it  is  sold  in  partition,  she  is  entitled  to  have  paid  to 
her  out  of  the  net  proceeds  of  the  sale  a  sum  equal  to  the  value  of 
her  life-estate."" 

The  commissioners  to  make  partition  or  to  sell  shall  not  become 
purchasers  of  land  sold  at  partition  sale."^ 

"  Patterson  v.  Blake,  12  Ind.  436.  some  cases  the  land  in  which  the  wife 

'*  Roach  V.  Baker,   130  Ind.  362,  30  thus    owned    a   third    in    fee,    derived 

N.  E.  310;   Shull  v.  Kennon,  12  Ind.  from  her   former  husband,   would  be 

34  sold    in    a    proceeding    for    partition, 

"  Chisham  v.  Way,  11  Ind.  362.  yet  they  made  no  provision  for  such 

'"Bispham  Eq.,   §   493;    Harkins   v.  a  case.     The  disability  of  the  wife  is 

Pope,  10  Ala.  493.  not  by  statute  carried  on  and  applied 

"Finch    V.    Jackson,    30    Ind.    387;  to    the    proceeds    of    the    real    estate, 

Klinesmith  v.    Socwell,   100  Ind.   589.  when  it  has  been  sold." 

In  Small  v.  Roberts,  51  Ind.  281,  the  "  Swain  v.  Hardin,  64  Ind.  85. 

court  says :   "The  legislature  may  be  ""  Burns'  R.  S.  1908,  §  1260. 

presumed    to    have    foreseen    that    in 
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§  807.  Who  may  sell — Bond,  etc. — Such  sale  shall  be  made 
by  a  commissioner  to  be  appointed  by  the  court,  other  than  one  of 
the  commissioners  to  make  partition ;  and  such  commissioner  shall 
file  a  bond  payable  to  the  state  of  Indiana  in  such  penalty  as  the 
court  may  direct,  conditioned  for  the  faithful  discharge  of  the 
duties  of  his  trust.-* 

A  suit  upon  the  bond  provided  for  in  this  statute  may  be  main- 
tained by  any  owner  of  the  land,  or  by  any  person  interested  in 
the  fund  arising  from  the  sale.  Such  suit  should  be  brought  in 
the  name  of  the  state  on  the  relation  of  the  person  interested. 
The  successor  of  a  commissioner  is  not  a  proper  relator.-^ 

It  is  a  breach  of  such  bond  to  fail  to  pay  over  or  account  for 
the  proceeds  arising  from  the  sale  of  the  land ;  or  to  sell  and  trans- 
fer the  notes  for  the  purchase  money,  and  convert  the  proceeds  to 
his  own  use.-° 

If  the  bond  is  joint  and  several  suit  thereon  may  be  brought 
against  any  one  of  the  obligors,"  and  a  cause  of  action  accrues 
upon  such  bond  upon  the  failure  of  the  commissioner  to  pay  over 

"■*  Burns'  R.  S.  1908,  §  1258.  Alle-  Ind.  527.  In  the  last  case  cited  the 
gations  that  a  successor  to  a  commis-  court  says :  "The  sale  of  the  notes 
sioner  to  sell  real  estate  was  appoint-  and  the  conversion  of  the  proceeds  of 
ed  in  a  partition  proceeding  at  a  cer-  the  sale  were  a  complete  and  action- 
tain  term  of  court,  and  gave  bond,  able  breach  of  the  bond.  It  may  be 
which  was  approved  by  the  court,  etc.,  true  that  the.  commissioner  had  no 
sufficiently  showed  that  the  appoint-  right  to  sell  or  pledge  the  notes  exe- 
ment  was  made  by  the  court.  Cogge-  cuted  to  him,  but  whether  this  be  true 
shall  V.  State,  112  Ind.  561,  14  N.  E.  or  not  cannot  here  affect  the  rights 
555.  Where  a  warrant  issued  to  com-  of  the  relator,  for  he  was  not  bound 
missioners  appointed  to  make  parti-  to  hunt  up  or  take  from  the  assignees 
tion  of  real  estate  has  not  the  seal  of  or  indorsees  the  notes  wrongfully 
the  court  attached,  it  will,  in  supreme  transferred  to  them ;  he  had  an  un- 
court,  be  considered  as  amended  and  doubted  right  to  call  the  commission- 
supplied  by  the  report  of  the  commis-  er  to  an  account,  and  if  it  appeared 
sioners  and  the  approval  thereof  by  that  he  had  wrongfully  converted  any 
the  court.  Crane  v.  Kimmer,  77  Ind.  money  that  came  into  his  hands  as 
215.  commissioner,    hold    the    sureties    on 

^  ^laxedon  v.  State,  24  Ind.  370 ;  the  bond  liable  for  the  amount  so  con- 
Owen  V.  State,  25  Ind.  107.  verted." 

^'Coggeshall  v.  State,  112  Ind.  561,        "^  Williams  v.  State,  87  Ind.  527. 
14  N.   E.  555;  Williams  v.   State,  87 
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the  money  within  a  reasonable  time,  and  a  suit  may  be  brought  at 
any  time  within  twenty  years  thereafter."'^ 

No  demand  is  necessary  before  bringing  suit  upon  such  bond. 
And  the  defauUing  commissioner  and  the  sureties  on  his  bond  are 
Hable  for  interest  from  the  time  when  he  should  have  paid  over 
the  money.  ^'^ 

The  sale  should  be  made  as  are  other  judicial  sales  after  due  no- 
tice, and  at  public  auction,  unless  otherwise  ordered  by  the  court.^** 

In  making  the  sale,  the  commissioner  should  follow  the  order 
of  the  court  in  all  respects,  and  if  a  different  course  commends 
itself  to  his  judgment,  he  should  apply  to  the  court  for  instruc- 
tions, and  secure  a  change  in  the  order  of  sale.^^ 

The  sale  being  made,  it  is  necessary  for  the  commissioner  to  re- 
port it  to  the  court  for  confinnation,  or  otherwise ;  the  court  has 
power  to  refuse  or  confirm  such  sale,  and  may  order  a  resale,  this 
being  a  matter  somewhat  within  the  discretion  of  the  court.  In 
the  absence  of  fraud,  negligence,  mismanagement  or  misconduct, 
however,  such  discretion  ought  not  to  be  exercised,  unless  there 
are  some  special  circumstances  requiring  it.^" 

The  report  should  show  that  the  commissioner,  in  making  the 

='  Owen  V.  State,  25  Ind.  107.  Under  14  N.  E.  555 ;  Ferguson  v.  State,  90 

Burns'  R.  S.  1908,  §  1261,  it  is  the  duty  Ind.  38;  Burns'  R.  S.  1908,  §  7952. 

of  the  commissioner  or  his  successor  ^^  Hutton  v.  Williams,  35  Ala.  503, 

to  pay   the   money   arising   from   the  l(s  Am.  Dec.  297;  Kopp  v.  Kopp,  48 

sale    to    the    person    entitled    thereto,  Hun    (N.   Y.)    532,   1    N.   Y.    S.  261; 

according  to   their   respective   shares,  Hess  v.  Voss,  52  111.  472 ;  Andrews  v. 

under  the  direction  of  the  court,  and  O'Mahoney,  112  N.  Y.  567,  20  N.  E. 

this    statutory    provision    becomes    a  374. 

part  of  the  bond  executed  by  him  as  ^  Cog^eshall  v.  State,  112  Ind.  561, 

fully   as    if   written   therein.      Cogge-  14  N.  E.  555 ;  Preston  v.  Compton,  30 

shall  V.  State,  112  Ind.  561,  14  N.  E.  Ohio   St.  299;   Bache  v.  Doscher,  67 

555.     A  commissioner  appointed  in  a  N.  Y.  429;   Easton  v.   Pickersgill,  55 

suit  for  partition,  to  sell  lands,  is  re-  N.  Y.  310. 

quired  by  statute  to   pay  the   money  ^'  Hale  v.    Clauson,  60   N.   Y.   339 ; 

realized  to  the  persons  entitled,  on  the  Goode   v.    Crow,    51    Mo.   212;    Com- 

order  of  court,  without  demand,  and  stock  v.  Purple,  49  111.  158;  LeFevre 

a  complaint  upon  his  bond  for  failure  v.   Laraway,  22   Barb.    (N.   Y.)    167; 

need  not  aver  demand.     Ferguson  v.  Blue  v.  Blue,  79  N.  Car.  69;  Kemp  v. 

State,  90  Ind.  38.  Hein,  48  Wis.  32,  3  N.  W.  831. 

="  Coggeshall  v.  State  112  Ind.  561, 
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sale,  has  complied  with  the  directions  of  the  court  contained  in 
the  interlocutor}'  judgment  or  elsewhere.  The  title  will  not  pass 
until  the  sale  has  been  confirmed."^ 

The  discretionar}'  power  of  the  court  to  set  aside  the  report  and 
vacate  the  sale  should  not  be  exercised  where  the  bona  fide  rights 
of  others  have  intervened.^*  And  if  it  is  discovered  that  all  the 
owners  of  the  land  have  not  been  made  parties  to  the  proceeding, 
the  sale  should  be  set  aside." 

The  judgment  of  the  court  confirming  the  sale  is  not  subject  to 
collateral  attack.^® 


§  808.  Conveyance,  etc. — Whenever  it  shall  appear  to  the 
court  that  such  lands  are  sold  for  cash,  or  in  case  a  partial  credit 
is  given  that  the  first  or  cash  payment  of  the  purchase  money  is 
paid,  the  court  shall  order  such  commissioner,  or  some  other  per- 
son, to  execute  a  conveyance  to  the  purchaser,  which  shall  bar  all 


^Koch  V.  Purcell,  45  N.  Y.  Super. 
Ct.  162;  Hay's  Appeal,  51  Pa.  St.  58; 
Loyd  V.  Loyd,  61  Iowa  243,  16  N.  W. 
117. 

''Prior  V.  Prior,  41  Hun  (N.  Y.) 
613.  The  plaintiffs,  having  acquiesced 
in  the  order  of  sale  more  than  thirty 
years  and  having  received  and  re- 
tained the  purchase  money  paid  for  it, 
are  estopped  from  now  claiming  any 
interest  in  the  land  as  against  the  pur- 
chaser at  the  sale,  and  those  claiming 
under  them.  Eller  v.  Evans,  128  Ind. 
156,  27  N.  E.  418.  In  an  action  for 
partition,  title  to  real  estate  may  be 
put  in  issue;  and  the  judgment  ren- 
dered thereon,  if  in  a  court  of  com- 
petent jurisdiction,  and  the  question 
of  title  appears  on  the  face  of  the 
record,  will  operate  as  a  former  ad- 
judication in  any  subsequent  litigation 
between  the  same  parties  involving 
the  same  matter.  Branson  v.  Studa- 
baker,  133  Ind.  147,  33  N.  E.  98.  A 
decree  in  partition  is  not  res  judicata 
as  to  the  title  and  interest  of  parties 
to  it  in  the  land  partitioned,  where  the 
pleadings    are   not    so    framed    as    to 


raise  and  settle  the  question  of  title. 
Stephenson  v.  Boody,  139  Ind.  60,  38 
N.  E.  331.  It  will  not  be  presumed 
that  issues  which  might  have  been 
litigated  in  an  action  were  litigated. 
Goss  v.  Wallace,  140  Ind.  541,  39  N. 
E.  920. 

="  Harlan  v.  Stout,  22  Ind.  488. 

''McLead  v.  Applegate,  127  Ind. 
349,  26  N.  E.  830.  In  this  case  the 
court  says:  "The  difficult  question 
presented  arises  upon  the  contention 
that  the  proceedings  in  partition  can- 
not be  collaterally  attacked.  *  *  *  The 
rule  in  analogous  cases  is  that  a  sale 
cannot  be  collaterally  impeached  for 
fraud.  Freeman,  Void  Judicial  Sales, 
§§14,  20;  Jones  v.  Kokomo,  etc., 
Assn.,  77  Ind.  340.  In  this  instance, 
there  is  an  order  confirming  the  re- 
port and  sale,  so  that  there  is  a  judg- 
ment, and  the  case  falls  within  the 
general  rule  that  a  judgment  cannot 
be  collaterally  impeached.  That  the 
general  rule  is  that  a  judgment  cannot 
be  collaterally  impeached  for  fraud 
there  can  be  no  doubt.  Mannix  v. 
State,  115  Ind.  245,  [17  N.  E.  565.]" 
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claims  of  such  owners  to  such  lands  as  effectually  as  if  they  them- 
selves had  executed  the  same;  but  in  case  partial  credit  is  given 
for  such  lands,  the  court  shall,  at  the  time  said  conveyance  is  so 
ordered  to  be  made,  also  order  and  direct  that,  concurrently  with 
the  execution  of  said  conveyance,  the  purchaser  shall  execute  to 
such  commissioner  a  mortgage  upon  such  lands  to  secure  the  de- 
ferred payments  of  the  purchase  money  thereof,  which  mortgage, 
when  so  executed,  shall  be  by  said  commissioner  placed  upon  rec- 
ord as  required  by  law.^' 

One  who  purchases  at  a  sale  in  partition  takes  title  against  all 
the  parties  to  the  suit  and  against  all  who  have  in  any  way  become 
interested  by  conveyance,  lien  or  otherwise  pending  the  litiga- 
tion.^® 

The  sale  is  not,  however,  perfected  until  the  confirmation  and 
the  delivery  of  the  deed.  Neither  the  sale  nor  its  confirmation  by 
the  court  will  pass  the  title  to  the  purchaser.  Like  other  judicial 
sales  a  conveyance  is  necessary  to  invest  the  purchaser  with  title. ^^ 
The  form  of  a  deed  prescribed  by  statute  is  found  in  sec.  1058, 
Burns'  R.  S.  1908.'*' 

An  earlier  statute  provided  for  a  payment  of  the  purchase 
money  before  a  conveyance  could  be  executed,  and  it  was  held  by 
the  court  that  suit  would  lie  to  compel  the  payment  of  the  pur- 
chase money  without  first  tendering  a  deed."    As  the  statute  now 

"  Burns'  R.  S.  1908,  §  1259.  is  authorized  to  execute  the  particular 

^Brooks  V.  Davey,   109  N.  Y.  495,  deed.     The  court  says:     "It  is  mani- 

17  N.  E.  412;  Baird  v.  Corwin,  17  Pa.  fest,  we  think,  the  law  required  that 

St.  462;  Manly  v.  Pettee,  38  111..  128.  a  commissioner's  deed  should  contain 

^Deputy  V.    Mooney,  97   Ind.   463;  these   recitals   and   references,    to   the 

Macy  V.    Raymond,   9   Pick.    (Mass.)  end   that    the    grantee    in    such    deed, 

285 ;  Doe  v.  Hardy,  52  Ala.  291 ;  Free-  and   all   persons   thereafter   interested 

man  Void  Jud.  Sales,  §  43;  Stout  v.  in  the  title  to  the  real  estate  therein 

McPheeters,  84  Ind.  585.     See  Rorer,  described,     might     readily     ascertain 

Judicial  Sales,  §  106.  from  the  'record,  number  of  volume 

*°  This  statute  requires  that  the  deed  and  page,'  all  matters  therein  shown 

shall    describe    the    kind    of    record,  affecting  such  title."    Singer  v.  Schei- 

number  of  volume  and  page,  wherein  ble,  109  Ind.  575,  10  N.  E.  615. 
the  order  or  judgment  is  entered,  by         "Swain   v.    Morberly,    17    Ind.    99; 

virtue  of  which  the  person  named  as  a  Rout  v.  King,  103  Ind.  555,  3  N.  E. 

commissioner,  appointed  by  the  court,  249. 
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is  the  purchase  price  must  be  first  paid  or  secured  at  the  time  the 
conveyance  is  executed,  by  a  mortgage  executed  concurrently 
therewith. 

Although  there  may  have  been  error  in  the  proceedings,  if  there 
was  no  fraud,  etc.,  in  the  sale,  and  the  parties  interested  have  ac- 
quiesced, they  will  be  deemed  to  have  waived  the  error,  and  a  title 
obtained  at  such  sale  is  not  subject  to  collateral  attack."  And 
one  who  purchases  land  from  another  whose  title  is  derived  from 
a  sale  in  partition,  is  not  bound  to  inquire  behind  the  decree  to 
ascertain  whether  the  commissioners'  report  was  procured  by 
fraud,  or  whether  the  land  brought  a  sufficient  price,  for  until  the 
decree  and  the  proceedings  thereunder  have  been  set  aside  or  re- 
versed, they  are  conclusive,  and  the  purchaser  may  rely  upon  the 
matter  being  res  adjudicata.*^ 

§  809.  Distribution. — The  object  of  a  partition  is  to  secure 
a  fair  and  equitable  division  and  apportionment  of  the  property 
involved  among  the  common  owners  according  to  their  several 
interests,  either  by  an  actual  division  of  the  property  or  by  a  sale 
of  it  and  a  distribution  of  the  net  proceeds.**  The  statute  pro- 
vides that :  "The  moneys  arising  from  such  sale,  after  payment 
of  just  costs  and  expenses,  shall  be  paid  by  such  commissioner  to 
the  persons  entitled  thereto,  according  to  their  respective  shares, 
under  the  direction  of  the  court. 


"43 


*^  Brackenridge   v.    Dawson,    7    Ind.  2d.    The  various  incumbrances  are  as- 

383;    Goudy   v.    Shank,   8    Ohio   416;  certained,   and   must  be  paid,    in   the 

Wiggins  V.  Howard,  83  N.  Y.  613.  order  of  their  priority  out  of  the  share 

*^  Hunter  v.  Stoneburner,  92  111.  75 ;  or    shares    of   the   person   or  persons 

Eller  V.  Evans,  128  Ind.  156,  27  N.  E.  against  whom  such  incumbrances  are 

418.  chargeable.     3d.    The  court  is  author- 

"  Chisham  v.  Way,  73  Ind.  362.  ized    to    inquire    and    determine    the 

*^  Burns'    R.    S.    1908,    §  1261.     The  value  of  estates  for  life  or  years,  and 

general  features  and  rules  of  a  distri-  also    of    all    future    estates,    whether 

bution  are  thus  set  out  in  Freeman  on  vested    or    contingent,    and    to    direct 

Coten.  &  Part.,  §  549:  "1st.  The  costs  what  amount  shall  be  paid  to  the  hold- 

of  the  suit  and  of  the  various  neces-  ers  of  each  of  such  estates.    4th.  The 

sary    proceedings    therein,    including  persons     authorized     to     receive     the 

the  sale,  are  to  be  paid,  and  the  resi-  shares      of      infants,      lunatics      and 

due,  after  making  such  payment,  con-  femmes       covert,       are       designated, 

stitutes  the  funds  to  be  apportioned.  Sth.     When     some     of     the     shares 
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What  remains  after  the  payment  of  costs  and  expenses  consti- 
tutes the  fund  for  distribution.  Out  of  this  should  first  be  paid 
such  hens  as  under  the  order  of  the  court  have  been  transferred 
to  the  fund,  or  any  part  of  it,  in  the  order  of  their  priority,  the 
residue  being  paid  to  the  parties.**^ 

In  the  absence  of  authority  so  to  do  a  payment  of  the  money 
by  the  commissioner  to  the  clerk  of  the  court  does  not  relieve  him 
of  his  liability  to  the  parties  thereto  entitled.'*'^  Or  the  clerk  may 
be  sued  personally  and  the  money  recovered  from  him  upon  the 
principle  that  if  a  person  receives  money  from  one  person  to  pay 
to  a  third,  the  promise  to  make  such  payment,  whether  express  or 
implied,  inures  to  the  benefit  of  such  third  person,  and  he  may 
maintain  an  action  for  the  money.*** 

§810.  Costs,  expenses,  etc. — The  statute  provides  that: 
"All  costs  and  necessary  expenses,  including  reasonable  counsel 
fees  for  plaintiff's  counsel,  the  amount  thereof  to  be  determined 
by  the  court,  shall  be  awarded  and  enforced  in  favor  of  those  en- 
titled thereto  against  the  partitioners,  and  in  such  proportions 
against  each  and  according  to  equity  as  the  court  may  determine, 
having  regard  to  their  relative  interests  in  the  lands  or  proceeds 
[apportioned]."'*'' 

Such  court  shall  make  such  allowance  to  the  commissioners  for 
their  services,  and  for  suiweying,  marking,  chaining,  platting  and 
the  execution  of  the  necessary  conveyances  as  to  such  court  shall 
seem  reasonable.  ^° 

belong       to       unknown       or       non-  Woods,  25  N.  Y.  St.  498,  6  N.  Y.  S. 

resident  owners,   or  when,  from  any  200;  Weseman  v.  Wingrove,  85  N.  Y. 

cause,    the    persons    entitled    to    such  353;  Aplington  v.  Nash,  80  Iowa  488, 

shares  are  not  in  court,  or  cannot  at  45  N.  W.  905. 

present    be    ascertained,    the    moneys  ^^  Coggeshall  v.  State,  112  Ind.  561, 

representing  such   shares  may  be  in-  14  N.  E.  555. 

vested  under  the  order  of  the  court,  ^*  Hunt    v.    Milligan,    57    Ind.    141 ; 

and  kept  so  invested  until  the  time  ar-  Beals  v.  Beals,  20  Ind.  163 ;   State  v. 

rives  when  the  court  can  make  proper  Givan,  45  Ind.  267;   McDill  v.  Gunn, 

distribution."  43  Ind.  315. 

*>  Freeman    Coten.   &   Part.,    §    549 ;  "  Burns'  R.  S.  1908,  §  1265. 

Dale  V.   Dale,   88   Mo.   462 ;    Tenk  v.  "  Burns'  R.  S.  1908,  §  1264. 
Lock,    26    111.    App.    216;    Evarts    v. 
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This  statute  makes  a  special  provision  for  the  payment  of  costs 
in  partition  proceedings,  but  it  refers  only  to  such  costs  and  ex- 
penses as  are  incidental  to  the  partition  proceeding  proper.  So 
where  there  has  been  litigation  beyond  the  ordinary  question  of 
partitioning  the  land,  the  costs  made  thereby  should  be  taxed  to 
the  losing  party,  under  that  statute  which  provides  that,  "the  party 
recovering  judgment  shall  recover  costs. "^^ 

The  apportionment  of  the  costs  according  to  the  respective  in- 
terests of  the  parties  is  a  matter  somewhat  in  the  discretion  of  the 
court.°- 

Prior  to  its  amendment  in  1893  this  statute  did  not  authorize 
the  taxing  and  collection  of  an  attorney  fee,  as  is  now  provided 
for." 

In  case  the  land  has  been  sold  the  costs  may  be  paid  out  of  the 
fund,  and  where  actual  partition  has  been  made  the  share  of  costs 
assessed  against  each  distributee  may  be  collected  by  execution.^* 

The  statute  authorizing  the  allowance  of  attorney  fees  to  be 
taxed  against  the  entire  fund,  is  not  strictly  mandatoiy.  Such 
taxation  in  any  case,  should  be  awarded  by  the  court  against  each 
of  the  parties  as  it  may  be  determined."^ 

''Merrill  v.  Shirk,  128  Ind.  503,  28  it  sold  and  the  proceeds  divided,  and 

N.  E.  95 ;  Bums'  R.  S.  1908,  §  617.  In  in  such  cases  the  court  may  make  a 

Hutts  V.  Martin,  134  Ind.  587,  33  N.  reasonable  allowance  to  the  commis- 

E.   676,   as  to  what  are  proper  costs  sioner  to  sell,-  not  only  for  his  own 

in  a  partition  case,  the  court  says :  "In  services,  but  to  reimburse  him  for  his 

partition  suits,   costs  accrue  in  favor  necessary    expenses,    including    attor- 

of  the  clerk  for  issuing  process  and  ney's  fees  paid  for  making  his  reports, 

making   the    record,    and   often   costs  All  these  are  necessary  expenses,  and 

accrue  in  favor  of  the  sheriff  for  serv-  the  court  has  jurisdiction  to  adjudi- 

ing  process.     The   commissioners,   to  cate  them  and  to  make  and   enforce 

make    partition,    are    to    be    paid    for  the    necessary    orders    for    their    pay- 

their  services,  and  so  the  court  may  ment." 

make    them    a    reasonable    allowance.  "  Jenkins    v.    Dalton,    27    Ind.    78 ; 

It  may  be  presumed  that  cases   will  Wilcox  v.  ]\Ionday,  83  Ind.  335. 

arise    in    which    such    commissioners  ^  Hutts  v.  Martin,  134  Ind.  587,  33 

will  require  the  aid  of  a  surveyor,  and  N.  E.  676. 

for  the  services  of  such  surveyor  the  "  Langdon    v.    Palmer,    133    Mass. 

court  has  the  power  to  make  an  al-  413 ;   Fowler  v.   Evans,  26  Tex.  636 ; 

lowance.      In  cases  where  the  prop-  Wickersham  v.  Denman,  68  Cal.  383, 

erty    cannot    be    divided    without    in-  9  Pac.  723. 

jury,  the  court  has  the  power  to  order  ^  Bell  v.   Shaffer,    154  Ind.  413,   56 
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But  the  court  should  not  allow  a  fee  to  the  plaintiff's  attorney 
to  be  paid  out  of  the  share  of  a  defendant  who  is  appearing  in 
such  case  and  defending  by  his  own  attorney.^'' 

§811.  Proceedings  to  review. — Upon  showing  sufficient 
cause,  any  person  not  seiwed  with  summons  may,  within  one  year 
after  such  partition  is  confirmed,  appear  and  open  the  proceed- 
ings, and  obtain  a  review  thereof;  and  also  any  person  of  unsound 
mind,  or  any  infant  whose  guardian  did  not  attend  and  approve 
such  partition,  may,  within  one  year  after  the  removal  of  his  dis- 
ability, have  a  review  of  such  partition.^' 

As  the  right  to  review  by  an  infant  under  this  statute  accrues 
to  him  after  the  removal  of  his  disability,  such  action  cannot  be 
maintained  by  the  guardian  of  the  infant.^'^ 

And  an  infant  whO'  falls  within  the  purview  of  this  statute  is 
not  entitled,  as  of  right,  to  have  a  review  of  partition  proceed- 


N    E.  217;  Stempel  v.  Thomas,  89  111. 
146. 

^"Bell  V.  Shaffer,  154  Ind.  413,  56 
N.  E.  217;  Osborne  v.  Eslinger,  155 
Ind.  351,  58  N.  E.  439,  80  Am.  St. 
240;  St.  Clair  v.  Marquell,  161  Ind.  56, 
67  N.  E.  693.  "Appellees  have  assigned 
as  a  cross-error  the  conclusion  of  law 
that  the  attorney's  fee  allowed  them 
should  be  taxed  against  their  share 
of  the  proceeds  of  the  sale  of  the  real 
estate,  instead  of  being  paid  out  of  the 
whole  fund  to  be  derived  from  such 
sale.  The  ruling  of  the  court  in  this 
point  was  clearly  right.  No  reason 
exists  why  a  defendant  in  a  partition 
suit,  who  appears  by  attorney,  to  con- 
test the  title  of  the  plaintiff,  should 
be  compelled  to  contribute  to  the 
payment  of  the  attorney's  fees  of  his 
adversary,  and  we  cannot  believe  that 
the  statute  was  intended  to  subject 
him  to  such  liability.  Merrill  v.  Shirk, 
128  Ind.  503,  [28  N.  E.  95].  It  is  said 
in  Kilgour  v.  Crawford,  51  111.  249: 
'Where  the  proceedings  are  amicable, 


and  the  parties  defendant  do  not  deem 
it  necessary  to  employ  counsel  to  pro- 
tect their  interests,  it  is  proper  that 
the  power  given  by  this  law  should  be 
exercised,  as  all  the  parties  have  the 
benefit  of  the  partition.  But  where 
the  defendants  deem  it  necessary  to 
employ  counsel,  in  order  to  protect 
their  interests,  and  secure  a  just  par- 
tition, or  an  equitable  assignment  of 
dower,  we  can  see  no  reason  why  they 
should  be  required  not  only  to  pay  the 
fees  of  their  own  counsel,  but  also  a 
part  of  the  fees  of  adverse  counsel.  * 
*  *  In  these  partition  proceedings,  the 
defendants  have  generally  been  guilty 
of  no  default  or  wrong.'  " 

"  Burns'  R.  S.  1908,  §  1266. 

°'Bundy  V.  Hall,  60  Ind.  177.  In 
this  case  the  court  says :  "The  action 
would  not  lie,  under  the  statute,  dur- 
ing the  minority  of  the  appellant's 
ward,  and  when  the  ward  ceased  or 
should  cease  to  be  a  minor,  the  ap- 
pellant would,  eo  instanti,  cease  to  be 
his  guardian." 
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ings,  even  after  arriving  at  full  age.     His  application  for  such  re- 
view must  show  good  and  sufficient  cause. ^® 

In  an  action  to  review  partition  proceedings  neither  party  is  en- 
titled to  a  trial  by  jury  as  a  matter  of  right.®*' 

§  812.  Appeals. — An  appeal  will  lie  from  an  ordinary  pro- 
ceeding in  partition  after  the  commissioners  have  reported,  and 
their  report  has  been  confimied.*^^ 

An  appeal  will  also  lie  from  a  decree  for  the  sale  of  the  lands 
after  it  has  been  ascertained  that  they  cannot  be  properly  divided. 
Such  decree  is  as  much  a  final  disposition  of  the  cause  as  the  con- 
fimiation  of  the  report  of  commissioners  making  partition. ''' 

No  appeal,  however,  will  lie  from  the  interlocutory  decree  of 
partition  and  the  appointment  of  commissioners.  This  is  not  a 
final  judgment.*'' 

But  where  in  such  decree  a  lien  in  favor  of  one  of  the  parties 


""  Brown  v.  Keyser,  53  Ind.  85.  It  is 
said  in  this  case:  "In  our  opinion, 
taking  into  consideration  the  language 
of  the  statute,  as  well  as  the  purpose 
evidently  had  in  view  by  the  legisla- 
ture, that  body  did  not  intend  to  give 
an  infant,  where  his  guardian  did  not 
attend  and  approve  the  partition,  the 
right  of  review  within  a  year  after 
coming  of  age,  without  cause,  but  only 
for  cause.  If  infants,  whose  guard- 
ians do  not  attend  and  approve  parti- 
tions may,  within  a  year  after  coming 
of  age,  without  cause,  have  a  review 
of  proceedings  in  partition,  and  go 
over  the  ground  again,  and  have  new 
partitions  made,  it  would  seem  that 
little  good  could  result  from  making 
partitions  of  lands  belonging  to  in- 
fants in  whole  or  in  part,  unless  their 
guardians  attend  and  approve  the 
partitions." 

°°  Allen  V.  Anderson,  57  Ind.  388; 
Dillman  v.  Cox,  23  Ind.  440. 


"'Kern  v.  Maginniss,  41  Ind.  398. 

•^Fleenor  v.  Driskill,  97  Ind.  27; 
Barnadt  v.  Kermes,  36  Ind.  App.  44, 
75  N.  E.  868,  114  Am.  St.  385;  Fer- 
guson V.  State,  90  Ind.  38;  Benefiel 
V.  Aughe,  93  Ind.  401 ;  Hunter  v. 
Miller,  17  Ind.  88 ;  Kreitline  v.  Franz, 
106  Ind.  359,  6  N.  E.  912. 

•"  Rennick  v.  Chandler,  59  Ind.  354 ; 
Clester  v.  Gibson,  15  Ind.  10;  Griffin 
v.  Griffin,  10  Ind.  170 ;  Cook  v.  Knick- 
erbocker, 11  Ind.  230;  Wood  v.  Wil- 
kinson, 13  Ind.  352.  In  Davis  v.  Da- 
vis, 36  Ind.  160,  it  is  said:  "There 
was  no  final  judgment  in  the  case 
under  consideration,  and  consequently 
no  appeal  could  be  taken.  Jurisdic- 
tion cannot  be  conferred  on  this  court 
by  consent.  Nor  can  this  court,  by 
taking  and  exercising  jurisdiction  in 
a  cause  where  the  right  of  appeal 
does  not  exist,  acquire  jurisdiction  so 
as  to  give  the  force  and  effect  of  a 
decision  to  its  ruling.'' 
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to  the  suit  is  declared  on  the  interest  of  another  an  appeal  will  lie 
from  that  part  of  the  judgment  declaring  such  lien.*** 

The  only  effect  of  the  bond  filed  when  an  appeal  is  taken  from 
a  judgment  decreeing  partition  of  lands,  is  to  stay  execution  upon 
the  judgment  for  costs,  until  the  detemiination  of  the  appeal. 
The  possession  of  the  lands  assigned  or  the  right  thereto  is  not 
affected  by  such  appeal. ^^ 

A  judgment  partitioning  lands  cannot  be  reversed  in  part  and 
affirmed  in  part.  If  the  judgment  is  reversed  the  entire  decree 
is  set  aside. '^'^ 

Preliminary  to  an  appeal  in  partition  cases,  when  a  party  is  dis- 
satisfied with  the  finding  of  the  court  on  the  issues  joined,  or 
claims  that  the  court  erred  in  admitting  or  excluding  evidence,  or 
that  the  court  erred  in  making  its  finding  and  rendering  judg- 
ment without  hearing  any  evidence  on  the  issues  fonned,  or  has 
been  aggrieved  by  any  action  of  the  court  at  the  trial,  he  must  file 
and  present  a  motion  for  a  new  trial  as  in  ordinary  cases. ''^ 

The  right  of  appeal  though  conferred  by  statute  may  be  for- 
feited or  waived  in  many  ways.  It  is  the  law  that  a  party  cannot 
prosecute  an  appeal  and  thereby  seek  to  reverse  a  judgment,  the 
benefits  of  which  he  has  accepted  with  knowledge  of  the  facts. 
So  where  a  defendant  in  a  partition  proceeding  has  sold  the  prem- 
ises allotted  to  him  under  the  decree  he  is  estopped  from  main- 
taining an  appeal  from  such  judgment.®^ 

**  Rennick  v.  Chandler,  59  Ind.  354.  termined,  without  process  thereon  of 

^^  Randies  v.   Randies,  67   Ind.   434.  any  kind,  unless  and  until  the  judg- 

"The  final  judgment  in  a  partition  suit,  ment  should  be  annulled,  reversed  or 

in  so  far  as  it  awards  to  each  of  the  set  aside." 

parties  interested  his  or  her  share,  in  "''Kyle  v.  Kyle,  55  Ind.  387. 

severalty,   of  the   real   estate   in    con-  "  Clark  v.  Stephenson,  IZ  Ind.  489 ; 

troversy,  is  self-executing;  it  requires  Van  Buskirk  v.  Stover,  162  Ind.  448, 

no   execution,   that   far   forth,   to  en-  70  N.  E.  520. 

force  the  terms  of  the  judgment,  but  *^  McGrew    v.    Grayston,     144    Ind. 

the  rights  of  the  parties,  in  severalty,  165,  41  N.  E.  1027. 

are  thereby  fixed  and  absolutely  de- 


CHAPTER  XXXV. 

LIFE    AXD    ANNUITY    TABLES. 

§  813.  Generally.  §  817.  American  Experience  Table. 

814.  Mortality  tables.  818.  Annuity  tables. 

815.  Their  use  as  evidence.  819.  Present  value  table. 

816.  The   Carlisle  Table  of  Mortal- 

ity. 

§  813.  Generally. — Under  the  general  title  of  Life  Tables 
are  included  tables  based  on  the  expectancy  of  human  life,  and 
known  as  mortality  tables,  also  life  annuity  tables  and  other  simi- 
lar tables,  which  are  used  to  show  the  present  value  of  annuities 
on  a  single  life,  or  their  present  value  on  joint  lives. 

The  courts  permit  the  use  of  standard  life  annuity  tables  for 
the  purpose  of  finding  the  probable  present  value  of  vested  life- 
estates,  and  of  dower  and  curtesy.  Such  tables  are  also  used  to 
estimate  the  probable  present  worth  of  a  contingent  right  of  dow- 
er, etc.  But  it  is  not  the  purpose  of  this  chapter  to  go  much 
into  the  complex  details  of  such  tables,  but  simply  to  furnish  a 
few  of  the  standard  tables  for  the  use  of  the  profession,  in  esti- 
mating the  present  worth  of  vested  life-estates,  dower,  etc.,  in 
partition,  and  in  sales  by  administrators,  executors,  etc.,  as  well 
as  to  furnish  a  guide  for  ascertaining  the  probable  present  value 
of  the  probable  earnings  of  a  person  killed  or  permanently  injured 
by  the  wrongful  act,  negligence,  etc.,  of  another. 

For  this  purpose  a  standard  mortality  table  is  set  out,  and  a 
table  showing  the  present  value  of  one  dollar  at  various  rates  per 
cent,  for  a  series  of  years,  together  with  a  table  for  ascertaining 
the  value  of  a  vested  life-estate,  or  of  dower,  or  curtesy. 

§  814.  Mortality  tables. — It  has  been  held  time  and  time 
again  that  standard  life-tables  showing  the  probable  expectancy 
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of  life  at  any  given  age,  may  be  introduced  in  evidence  to  show 
the  probable  duration  of  a  life  on  a  question  of  compensation  for 
permanent  injury,  or  of  death  arising  from  the  wrongful  act, 
etc.,  of  another;  as  well  as  for  the  purpose  of  fixing  the  probable 
expectancy  of  a  life  in  making  an  estimate  of  present  values  of  an 
annuity,  life-estate,  dower,  etc. 

A  court  of  our  own  state  uses  the  following  language:  "The 
use  of  life  and  annuity  tables  has  long  been  resorted  to  by  the 
courts  of  this  country  and  England  in  making  estimates  of  pres- 
ent values.  The  business  of  life  insurance  and  the  sales  of  an- 
nuities by  societies  and  corporations  proved  to  be  so  successful 
among  our  British  ancestors  that  the  government  itself,  by  the 
statute  of  5  W.  &  M.,  Ch.  5  and  20,  assumed  the  undertaking  for 
the  purpose  of  raising  some  of  its  revenues.  Statistics  concerning 
the  longevity  of  human  lives  were  necessaiy,  therefore,  to  esti- 
mate the  required  charges  for  such  protection,  and  these  statistics 
were  gradually  arranged  by  mathematicians  into  'tables',  from 
which  the  average  duration  of  life  at  certain  ages  and  conditions 
could  be  ascertained  with  reasonable  certainty."^ 

^  Shover  v.  Myrick,  4  Ind.  App.  7,  the  'Sweden  Tables,'  based  upon  esti-' 
30  N.  E.  207.  Also  see  Louisville  &c.  mates  of  mortality  among  the  popula- 
R.  Co.  V.  Miller,  141  Ind.  533,  2)1  N.  tions  of  Sweden  and  Finland;  'Fin- 
E.  343.  The  following  list  of  the  laison's  Tables,'  made  by  John  Finlai- 
more  prominent  and  commonly  used  son,  under  the  direction  of  the  Brit- 
tables  is  given  in  the  case  of  Shover  ish  government;  'McKean's  Tables,' 
V.  Myrick.  "Between  the  years  1735  by  Alexander  McKean,  actuary  of 
and  1780,  Dr.  Richard  Brice,  of  Eng-  London,  and  others;  'Wigglesworth's 
land,  prepared  his  celebrated  'North-  Tables,'  prepared  by  Dr.  Wiggles- 
ampton  Tables'  from  bills  of  mor-  worth,  were  prepared  from  observa- 
tality  kept  in  the  parish  of  All  Saints,  tions  made  in  New  England,  and 
a  town  in  the  north  of  England,  and  'Bland's  Tables'  were  arranged  by 
during  the  years  1779  and  1780  the  Chancellor  Bland,  of  Maryland,  from 
'Carlisle  Tables'  were  framed  for  the  other  tables."  To  these  may  be  added 
town  of  Carlisle,  also  in  the  north  of  the  "American  Mortality  Tables," 
England,  from  observations  made  made  up  from  tabulated  statements  of 
upon  a  population  of  8,000  persons,  mortality  made  up  in  the  statistical 
In  addition  to  these  are  the  'Equi-  reports  of  the  United  States  census 
table  Tables,'  prepared  by  the  Equi-  office,  as  well  as  many  others  not  nec- 
table  Insurance  Company  of  London;  essary  to  name. 
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The  expectancy  table,  known  as  the  "CarHsle  Table,"  con- 
structed from  observations  and  statistics  made  in  the  town  of  Car- 
lisle, England,  is,  of  all  mortality  tables,  the  most  popular,  and  the 
one  most  generally  accepted  and  used  by  the  courts,  though 
other  recognized  standard  tables  containing  mortuary  statistics 
and  calculations  have  been  admitted  as  evidence  in  the  proper 
case,  to  prove  the  statements  and  estimates  which  they  contain.' 

§  815.  Their  use  as  evidence. — Any  standard  mortality 
table  may  be  introduced  in  evidence,  and  may  be  used  as  such  by 
the  court  or  jury.^  The  principle  appears  to  be  well  established 
that  the  courts  will  take  judicial  knowledge  of  the  contents  of 
such  tables.* 

In  an  action  for  a  personal  injuiy,  the  Supreme  Court  of  the 
United  States  has  decided  that  in  so  far  as  sucli  injury  is  suscepti- 
ble of  an  estimate  in  money  for  the  loss  and  damage  occasioned  by 


"  1  Wharton  Ev.,  §  667 ;  Rogers  Ex- 
pert Tes.,  §   163.     In  Mills  v.  Catlin, 

22  Vt.  98,  it  was  held  that  where  the 
plaintiflf  proves  an  outstanding  life 
estate  as  a  breach  of  the  covenant  of 
seizin,  and  evidence  has  been  given 
as  to  the  age  and  general  health  of 
the  life  tenant  and  the  annual  value 
of  the  premises,  it  was  not  error  to 
allow  the  "Wigglesworth"  tables  for 
estimating  the  value  of  life  estates  to 
be  used  by  the  jury,  under  proper  in- 
structions, in  computing  the  amount 
of  damages  to  be  awarded.  The 
Northampton  tables  were  held  com- 
petent evidence  to  prove  the  prob- 
able duration  of  life  as  an  element  in 
estimating  damages.  Sauter  v.  New 
York  Cent.  &c.  R.  Co.,  66  N.  Y.  50, 

23  Am.  Rep.  18.  In  Iowa  the  Carlisle 
tables,  after  being  shown  to  be  stand- 
ard   tables    upon    the    subjects    upon 


which  they  treat,  are  competent  evi- 
dence to  prove  the  expectation  of  life. 
Donaldson  v.  Mississippi  &c.  R.  Co., 
18  Iowa  280,  87  Am.  Dec.  391 ;  Wal- 
ters v.  Chicago  &c.  R.  Co.,  41  Iowa 
71.  Also  in  Georgia,  The  Central 
Railroad  v.  Crosby,  74  Ga.  1Z1,  58 
Am.  Rep.  463;  The  Central  Railroad 
V.  Richards,  62  Ga.  306.  And  in  Wis- 
consin, McKeigue  v.  Janesville,  68 
Wis.  50,  31  N.  W.  298. 

'  Scheffler  v.  Minneapolis  &c.  R. 
Co.,  32  Minn.  125,  19  N.  W.  656; 
Coates  V.  Burlington  &c.  R.  Co.,  62 
Iowa  486,  17  N.  W.  760;  Sauter  v. 
New  York  Cent.  &c.  R.  Co.,  66  N.  Y. 
50,  23  Am.  Rep.  18;  Louisville  &c.  R. 
Co.  V.  Miller,  141  Ind.  533,  V  N.  E. 
343. 

*  Wharton  Ev.,  §  282,  and  notes ; 
also  Gordon  v.  Tweedy,  74  Ala.  232, 
49  Am.  Rep.  813. 
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the  negligence  of  the  defendant,  standard  Hfe  and  annuity  tables 
may  be  put  in  evidence  for  the  consideration  of  the  jury,  but  not 
to  be  treated  as  absolute  guides  to  control  their  decision.^  There 
seems  to  be  no  question  as  to  the  application  of  this  rule  so  far  as 
the  admission  of  tables  showing  the  probable  expectancy  of  life 
are  concerned,  but  the  courts  have  not  been  so  clear  upon  the  ques- 
tion of  the  use  of  annuity  tables  for  ascertaining  the  probable 
present  value  of  earnings,  etc.,  in  suits  for  damages.  But  where 
the  question  involved  is  the  determination  of  the  present  worth  of 
a  vested  interest  such  as  an  estate  for  life,  or  in  dower,  both 
classes  of  tables  may  be  used. 

All  such  tables  are  to  be  received  in  evidence  upon  judicial  no- 
tice of  their  genuineness  and  authoritativeness.  No  legal  proof  is 
required,  but  it  is  proper  for  a  court  to  inform  itself  in  the  prem- 
ises by  reference  to  books  and  other  sources  of  information.® 

The  whole  matter  is  thus  summed  up:  "From  what  has  been 
said  we  think  it  fairly  deducible  that  proof  of  the  probable  longev- 
ity of  a  person  of  a  given  age  and  conditions,  as  well  as  the  pres- 
ent value,  annuities  and  estates  depending  upon  future  contingen- 
cies, may  be  effected  in  any  or  all  of  the  following  ways  :  i.  The 
court  may  take  judicial  knowledge  of  the  United  States  mortality 
tables,  and,  perhaps,  other  standard  tables  of  the  kind  and  charac- 
ter heretofore  spoken  of.  2.  Standard  tables,  showing  mortality 
rates  and  expectancies  of  human  lives  at  certain  ages  and  under 
certain  conditions,  and  probable  longevity,  as  well  as  the  present 
worth  of  annuities,  etc.,  may  be'  used  as  evidence,  under  proper 

^Vicksburg  &c.   R.   Co.  v.   Putnam,  lisle  life  tables,  may  be  introduced  in 

118  U.  S.  545,  30  L.  ed.  257.  evidence  in  a  proper  case.    Worden  v. 

*Scheffler    v.    Minneapolis    &c.    R.  Humeston   &c.   R.   Co.,   76   Iowa  310, 

Co.,  32  Minn.  518,  21  N.  W.  711;  The  41   N.   W.  26;   Haden  v.   Sioux  City 

Central    Railroad    v.    Crosby,    74    Ga.  &c.   R.   Co.,  99  Iowa  735,  48   N.  W. 

IZl,  58  Am.   Rep.  463;   McKeigue  v.  H'i;  Johnson's  Universal  Encyclopae- 

Janesville,  68  Wis.  50,  31  N.  W.  298.  dia,  containing  such  tables,  may  also 

It   has   been    held    that    the   Encyclo-  be  introduced.     Gorman  v.   Minneap- 

psdia  Britannica,  containing  the  Car-  olis  &c.   R.   Co.,   78  Iowa  509,  43   N. 
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instructions  as  to  their  use,  in  the  trial  of  causes  involving  such 
controversies  as  those  hereinbefore  alluded  to.  3.  Expert  wit- 
nesses may  testify  as  to  results  and  conclusions  arrived  at  by  them 
with  reference  to  these  subjects,  and  such  witnesses  may  refer  to 
the  tables  and  data  upon  which  their  knowledge  is  based,  in  whole 
or  in  part,  as  a  means  of  refreshing  their  memories."" 

Such  tables,  when  properly  authenticated,  are  admissible  in  evi- 
dence in  the  courts  of  this  state,  and  may  be  introduced  not  only 
in  the  settlement  of  dower  and  life  interests,  but  standard  life 
tables  may  be  introduced  to  show  the  probable  duration  of  the 
plaintiff's  life  on  the  question  of  compensation  for  permanent  in- 
jury; or  in  the  case  of  death,  the  deceased's  expectation  of  life  at 
the  time  of  the  accident.  It  being  said  that  the  court  will  take 
judicial  notice  of  standard  mortality  tables.^  The  Supreme 
Court  of  the  United  States  has  said  that  there  is  high  authority 
for  the  proposition  that  courts  can  take  judicial  notice  of  the  Car- 
lisle Table,  and  can  use  it  for  estimating  the  probable  length  of 
life,  whether  the  table  was  introduced  in  evidence  or  not.^ 

§  816.  The  Carlisle  table  of  mortality. — The  table  of  mor- 
tality showing  the  probable  expectancy  of  life,  based  on  statis- 
tics kept  in  the  town  of  Carlisle,  England,  and  published  in  181 5, 
is  the  table  which,  in  all  matters  wherein  such  tables  are  admissi- 
ble as  evidence,  has  probably  been  more  extensively  used  than 
all  other  life-tables  combined.  It  is  this  table  that  is  set  out 
below : 

W.  303.    When  it  is  shown  that  such  Ind.  533,  27  N.  E.  343;  Clark  County 

books   have   been   accepted   as   stand-  Cement  Co.  v.  Wright,  16  Ind.  App. 

ards  upon  the  particular  subjects  un-  630,  45  N.  E.  817;  Smiser  v.  State,  17 

der   examination,    they    may   be    sub-  Ind.  App.  519,  47  N.  E.  229;  Crosby 

mitted   in   evidence.     Shover   v.    My-  v.  Pierce,  25  Ind.  App.  108,  57  N.  E. 

rick,   4   Ind.   App.   7,   30   N.    E.   207;  724;  Pittsburgh  &c.  R.  Co.  v.  Rogers, 

Louisville   &c.   R.   Co.   v.    Miller,    141  45  Ind.  App.  230,  87  N.  E.  28;  Pitts- 

Ind.  533,  2,7  N.  E.  343.  burgh  &c.  R.   Co.  v.  Brown,  —  Ind. 

•  Shover  v   Myrick,  4  Ind.  App.   7,  — ,  97  N.  E.  145. 

30  N.  E.  207.  "Lincoln  v   Power,    151   U.   S.   436, 

'  Louisville  &c.  R.  Co.  v.  ^liller,  141  38  L.  ed.  224,  14  Sup.  Ct.  387. 
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Age 

Expect'cy 

Age 

Expect'cy 

Age 

Expect'cy 

Age 

Exp'cy 

I 

44.68 

27 

36.41 

53 

18.97 

79 

5-80 

2 

47-55 

28 

35-69 

54 

18.28 

80 

5-51 

3 

49.82 

29 

35-00 

55 

17-58 

81 

5-21 

4 

50.76 

30 

34-34 

56 

16.89 

82 

4-93 

5 

51-25 

31 

33-68 

57 

16.21 

83 

4-65 

6 

51-17 

32 

33-03 

58 

15-55 

84 

4-39 

7 

50.80 

33 

32.36 

59 

14.92 

85 

4.12 

8 

50.24 

34 

31.68 

60 

14-34 

86 

3-90 

9 

49-57 

35 

31.00 

61 

13.82 

87 

3-71 

10 

48.82 

36 

30.32 

62 

13-31 

88 

3-59 

II 

48.04 

Z7 

29.64 

^Z 

12.81 

89 

3-47 

12 

47-27 

38 

28.96 

64 

12.30 

90 

3.28 

13 

46.51 

39 

28.28 

65 

11.79 

91 

3.26 

14 

45-75 

40 

27.61 

66 

II  .27 

92 

3-37 

15 

45.00 

41 

26.97 

67 

10.75 

93 

3-48 

16 

44-27 

42 

26.34 

68 

10.23 

94 

3-53 

17 

43-57 

43 

25-71 

69 

9-70 

95 

3-53 

18 

42.87 

44 

25.09 

70 

9.18 

96 

3-46 

19 

42.17 

45 

24.46 

71 

8.65 

97 

3.28 

20 

41.46 

46 

23.82 

7^ 

8.16 

98 

3-07 

21 

40.75 

47 

23.17 

72> 

7-72 

99 

2.77 

22 

40.04 

48 

22.50 

74 

7-?>?> 

100 

2.28 

23 

39-31 

49 

21.81 

75 

7.01 

lOI 

1-79 

24 

38.59 

50 

21 .  II 

76 

6.69 

102 

1.30 

25 

37-86 

51 

20.39 

77 

6.40 

103 

-83 

26 

37-14 

52 

19.68 

78 

6. 12 

104 

•50 

§  817.  American  experience  tables. — The  table  of  mor- 
tality, based  upon  the  experience  of  the  Mutual  Life  Insurance 
Company  of  New  York,  commonly  known  as  the  American  Ex- 
perience Table,  is  accepted  and  used  by  insurance  men  and  re- 
garded as  reliable  and  standard.  This  table  has  been  adopted 
by  statute  in  New  York  (Laws  of  N.  Y.  1909,  ch.  33,  sec. 
84)  and  also  in  other  American  states.  The  Indiana  Supreme 
Court  and   Indiana  Appellate  Court  have   each  taken  judicial 
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notice  and  admit  as  evidence  the  American   Experience  Table 
as  well  as  the  Carlisle  Table.^'^ 


AMERICAX   EXPERIEXCE  TABLE 


Age 
10. 
II  . 

12. 

14. 

16. 

18. 
19. 
20. 

21  . 

22  . 

23- 
24. 

26. 
27. 
28. 
29. 
30. 
31- 

3^- 
33- 
34- 
35- 
36. 
37- 
38. 

39- 
40. 
41. 


Expectancy 


48 

72  1 

48 

08 

47 

44 

46 

82 

46 

16  i 

45 

50 

44 

85 

44 

19 

43 

53 

42 

87 

42 

20 

41 

53 

40 

85 

40 

17  1 

39 

49 

38 

81 

38 

II  : 

37 

43 

36 

73 

36 

03 

35 

33 

34 

62 

33 

92 

33 

21 

32 

50 

31 

78 

31 

07 

30 

35 

29 

62 

28 

90  : 

28 

18 ! 

27 

45  1 

Age  Expectancy 

42 26  .  72 

43 25.99 

44 25.27 


45 24.54 

46 23.80 

47 23.08 


48 
49 


22.36 
21.63 


50 20.91 

51 20 .  20 


5^- 
53- 
54- 
55  ■ 
56. 
57- 
58. 

59- 
60. 
61. 
62. 

63  ■ 
64. 

65. 
66. 

67. 
68. 
69. 
70. 

71- 
72. 
73- 


9-49 
8.79 

8.09 

7.40 

6.72 

6.05 

5-39 
4-74 
4.09 

3-47 
2.86 

2.26 
1.68 
1 .  10 

0.45 
0.00 

9.48 
8.98 
8.48 
8.00 

7-54 
7.10 


"  The  following  cases  accept  the  American  Experience  Table : 

Judicial  notice.    Shover  v.  Myrick,  4  Ind.  App.  7,  30  N.  E.  207. 

Admissible  as  evidence.  Smiser  v.  State.  17  Ind.  App.  519,  47  N.  E.  229; 
Huntington  v.  Burke.  21  Ind.  App.  655,  52  X.  E.  415. 

Admissibility  of  Expectancy  Table  upheld.  Pittsburgh  &c.  R.  Co.  v.  Ross, 
169  Ind.  3,  80  X.  E.  845. 
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Age 

74- 

75- 
76. 

77- 
78. 

79- 

80., 

81., 

82., 

83.. 

84.. 


Expectancy 


68 
28 
88 
48 
10 

74 
38 
04 

71 
39 
08 


Age 

86.. 
87., 


89. 
90. 
91. 
92. 

93- 
94- 
95- 


Expectancy 

77 
47 
19 
93 
69 
42 

19 
98 

80 
64 
50 


§818.  Annuity  tables. — Annuity  tables  have  been  com- 
puted from  the  Standard  MortaHty  Tables,  whereby  the  present 
value  of  an  annuity  of  one  dollar  on  a  single  life  at  every  age  is 
shown  according  to  the  table  of  mortality  upon  which  the  com- 
putation is  made.  In  some  annuity  tables  the  amount  thus  ar- 
rived at  is  referred  to  as  the  number  of  years  purchase  the  annu- 
ity is  worth.  These  computations  have  been  made  by  skilled  and 
competent  persons,  and  the  tables  thus  compiled  are  regarded  as 
a  part  of  the  mortality  tables  from  which  they  have,  respectively, 
been  deduced.  In  compiling  these  tables,  the  expectancy  of  life 
is  not  used  as  the  basis,  but  the  results  are  arrived  at  by  finding 
the  average  chance  of  death  or  life  in  any  year  up  to  the  extrem- 
ity of  human  life,  and  from  that  result  the  present  value  of  an 
annuity  of  one  dollar  at  a  given  age  and  rate  per  cent,  is  com- 
puted. By  this  method  of  computation,  the  law  of  averages  is 
followed  throughout. 

The  table  in  this  section  is  estimated  upon  the  basis  of  the  Car- 
lisle table  of  mortality,  and  may  be  used  to  show  the  value  of  an 
annuity  on  a  single  life,  payable  annually;  also  as  a  means  of  as- 
certaining the  present  value  of  a  vested  life-estate.  The  rules 
for  using  the  table  follow  the  table. ^ 

*  Any  unit  of  value,  be  it  dollars,  pounds,  francs  or  any  other  unit,  may 
be  used  by  this  table  provided  the  same  unit  is  used  throughout  the  entire 
computation  in  measuring  the  value  of  the  property  affected. 
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Age 

3  per  cent. 

3)4  per  cent. 

4  per  cent. 

4J^  per  cent. 

5  per  cent. 

10 

23-512 

21.39473 

19-58339 

18.02272 

16.6689 

II 

^3-3^7 

21.24340 

19 

•45857 

17 

.91867 

16.5813 

12 

23-143 

21.09342 

19 

•33493 

17 

•81571 

16.4946 

13 

22.957 

20.94140 

19 

20937 

17 

.71097 

16.4064 

14 

22.769 

20.78725 

19 

.08182 

17 

-60437 

16.3165 

15 

22.582 

20.63433 

18 

95534 

17 

-49877 

16.2275 

16 

22 . 404 

20.48956 

18 

83636 

17 

.40012 

16.1450 

17 

22  . 2'?2 

20.34992 

18 

721 1 1 

17 

-30593 

16.0667 

18 

22.058 

20.20881 

18 

60656 

17 

.21061 

15-9875 

19 

21.879 

20.06277 

18 

48649 

17 

.11118 

1^.9046 

20 

2  I  . 694 

I9.9I158 

18 

36170 

17 

-  00744 

15-8177 

21 

21.504 

19-75503 

18 

23196 

16 

.89916 

15.7267 

22 

21.304 

19.58946 

18 

09386 

16 

78313 

15.6285 

23 

2  I  . 098 

19.41790 

17 

95016 

16 

.66190 

15-5256 

24 

20.885 

19.24009 

17 

80058 

16 

53519 

15-4175 

25 

20.665 

19-05575 

17 

64486 

16 

-40273 

15.3040 

26 

20 . 442 

18.86802 

17 

48586 

16 

26715 

15.1876 

27 

20.212 

18.67335 

17 

32023 

16 

12535 

15-0653 

28 

19.981 

18.47823 

17 

15412 

15 

98291 

14.9424 

29 

19.761 

18.29279 

16 

99683 

15 

84870 

14.8272 

30 

19-556 

18. 12096 

16 

85215 

15 

72628 

14.7231 

31 

19.348 

I  7 . 94660 

16 

705 1 1 

15 

60169 

14.6171 

32 

19-134 

I  7 . 76626 

16 

55246 

15 

47187 

14.5062 

35 

18.910 

17.57627 

16 

39072 

15 

33357 

14^3874 

34 

18.675 

^7-37^^3 

16. 

21943 

15 

18627 

14.2601 

35 

18.433 

17.16877 

16 

04123 

15 

03243 

14.1267 

36 

18.183 

16.95384 

15 

85577 

14 

87169 

13.9868 

37 

17.928 

16.73436 

15- 

66586 

14 

70666 

13.8427 

38 

I  7 . 669 

16.51013 

15- 

47129 

14 

53712 

13-6944 

39 

17-405 

16.28096 

15- 

27184 

14 

36284 

13-5415 

40 

17-143 

16.05334 

15- 

07363 

14 

18957 

13-3894 

41 

16.890 

15-83413 

14- 

88314 

14- 

02348 

13.2441 

42 

1 6 . 640 

15.61723 

14- 

69466 

13^ 

85923 

13. 1006 

43 

16.389 

15-39954 

14. 

50529 

13^ 

69409 

12.9562 

44 

16.130 

15-17437 

14- 

30874 

13 

52208 

12.8053 
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Age 

3  per  cent.       3J^ 

per  cent. 

4  per  cent. 

4^  per  cent. 

5  per  cent. 

45 

15.863            14 

-94138 

14.10460 

13.34281 

12.6475 

46 

15-585            14 

.69677 

13.88928 

13-15283 

12.4795 

47 

15.294            14 

-43992 

13.66208 

12.95141 

12.3006 

48 

14.986            14 

.16680 

I3.41914 

12.73480 

12. 1070 

49 

14-654            13 

.86985 

I3-I5312 

12.49593 

II .8920 

50 

14-303            13 

-55445 

I 2 . 86902 

12.23941 

11.6598 

51 

13-932            13 

.21966 

12.56581 

II .96414 

1 1 . 4093 

52 

13-558             12 

. 88072 

12.25793 

11.68380 

II-I535 

53 

13.180              12 

-53734 

11-94503 

1 1 . 39804 

10.8920 

54 

12.798             12 

.18913 

11.62673 

1 1. 10645 

10.6243 

55 

12.408             II 

-83257 

II .29961 

10.80571 

10.3472 

56 

12.014             II 

47021 

10.96607 

10.49804 

10.0628 

57 

II. 614             II 

10160 

10.62559 

10.18293 

9.77061 

58 

II. 218             10 

73539 

10.28647 

9.86828 

9.47810 

59 

10.841              10 

38676 

9-96331 

9-56817 

9.19889 

60 

10.491              10 

06309 

9-66333 

9 . 28966 

8.93987 

61 

10.180               9 

77619 

9.39809 

9 . 04406 

8.712I2 

62 

9-875           9 

49388 

9.13676 

8.80180 

8.48722 

63 

9-567          9 

20803 

8.87150 

8-55533 

8.25790 

64 

9 . 246          8 

90934 

8.59330 

8.29589 

8.01565 

65 

8.917          8 

60309 

8.30719 

8.02826 

7.76502 

66 

8.578          8 

28572 

8 . 00966 

7  -  74900 

7.50262 

67 

8.228           7 

95638 

7 . 69980 

7-45715 

7.22743 

68 

7-869           7 

61735 

7.37976 

7.15469 

6.9413I 

69 

7-499           7- 

26802 

7.04881 

6.84087 

6.64341 

70 

7.123           6. 

91089 

6 . 70936 

6.51790 

6.33583 

71 

6.737           6 

54230 

6.35773 

6.18213 

6. 01 49 I 

72 

6.373           6. 

19468 

6.02548 

5.86428 

5-71057 

73 

6.044           5. 

88024 

5-72465 

5.57620 

5-43447 

74 

5-752          5- 

60175 

5-45812 

5.32090 

5.18972 

75 

5-512          5. 

37241 

5-23901 

5. 1 1 140 

4.98924 

76 

5-277           5- 

14769 

5-02399 

4.90552 

4.79197 

77 

5-059           4- 

93944 

4.82473 

4.71472 

4.60914 

78 

4-838           4- 

72765 

4.62166 

4.51989 

4.42210 

79 

4-592           4- 

49061 

4-39345 

4.30004 

4.21019 
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Age 

3  per  cent. 

3><  per  cent. 

4  per  cent. 

4>^  per  cent. 

5  per  cent. 

80 

4-365 

4.27204 

4.18289 

4.09708 

4-01445 

81 

4. 119 

4.03434 

3-95309 

3.87482 

3 • 79936 

82 

3.898 

3 . 82060 

3-74634 

3-67472 

3-60561 

83 

3.672 

3-60173 

3 • 53409 

3-46879 

3-40573 

84 

3-454 

3  -  39020 

3-32856 

3 . 26900 

3-2II45 

85 

3.229 

3. 17120 

3-II515 

3 . 06096 

3-00854 

86 

3-033 

2.97977 

2.92831 

2.87853 

2.83036 

87 

2.873 

2-82383 

2.77593 

2.72959 

2 . 68472 

88 

2.776 

2.72891 

2.68337 

2.63929 

2 . 59660 

89 

2.665 

2.62025 

2-57704 

2.53519 

2 . 49465 

90 

2.499 

2.45680 

2. 4 1 62 1 

2.37689 

2.33879 

91 

2.481 

2 . 43882 

2-39835 

2.35912 

2.32108 

92 

2-577 

2.53384 

2.49199 

2.45139- 

2.4II99 

93 

2.687 

2 . 64240 

2.59955 

2.55792 

2.51749 

94 

2.736 

2 . 69209 

2 . 64976 

2 . 60859 

2.56854 

95 

2-757 

2.71509 

2.67433 

2 . 63463 

2.59595 

96 

2.704 

2.66537 

2.62779 

2.59II2 

2.55532 

97 

2-559 

2 . 52495 

2 . 49204 

2 . 45986 

2.42839 

98 

2.388 

2.35999 

2.33222 

2.30500 

2.27833 

99 

2. 131 

2.10875 

2.08700 

2.06565 

2 . 04468 

100 

1.683 

1.66757 

1.65282 

1.63829 

I . 62400 

lOI 

1.228 

1 . 2 1 906 

I .21005 

I .20117 

I .19240 

102 

0.771 

0.76641 

0.76183 

0.75731 

0.75283 

103 

0.324 

0.32206 

0.32051 

0.31898 

0.31746 
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Age 

6  per  cent. 

7  per  cent. 

8  per  cent. 

9  per  cent. 

10  per  cent. 

lO 

14.4486 

12.717 

11-334 

10.214 

9.286 

II 

14-3845 

I  2 . 669 

1 1 . 296 

10.183 

9 

.261 

12 

14-3215 

12.621 

11.259 

10.153 

9 

.238 

13 

14.2570 

12.572 

II .221 

10. 123 

9 

.213 

14 

14.1912 

12.522 

1 1. 182 

10.091 

9 

.187 

15 

14. 1262 

12.473 

II. 144 

10.061 

9 

.161 

16 

14.0671 

12.429 

I  I  .  Ill 

10.034 

9 

.  140 

17 

14.OI18 

12.389 

1 1  . 08 1 

10. Oil 

9 

.  122 

18 

13-9559 

12.348 

II. 051 

9.988 

9 

.  104 

19 

13.8970 

12.305 

II .019 

9-963 

9 

-085 

20 

13-8348 

12.259 

10.985 

9-937 

9 

.064 

21 

13.7692 

12.210 

10.948 

9.909 

9 

.041 

22 

13.6974 

12.156 

10.906 

9.876 

9 

-015 

23 

13.6215 

12.098 

10.861 

9.841 

8 

•987 

24 

13-5413 

12.037 

10.813 

9.802 

8 

-955 

25 

13-4563 

11.972 

10.762 

9.761 

8 

921 

26 

13.3688 

11.904 

10.709 

9.718 

8 

886 

27 

13.2761 

11.832 

10.652 

9.671 

8 

847 

28 

13.1828 

11-759 

10.594 

9.624 

8 

808 

29 

13.0964 

11.693 

10.542 

9.582 

8 

77Z 

30 

I 3 . 0200 

11.636 

10.498 

9-548 

8 

747 

31 

12.9420 

11.578 

10.454 

9-514 

8 

719 

32 

12.8600 

II. 516 

10.407 

9-476 

8 

690 

33 

12.7711 

11.448 

10.355 

9-435 

8 

657 

34 

12.6748 

11-374 

10.297 

9-389 

8 

619 

35 

12.5731 

11.295 

10.235 

9-339 

8 

578 

36 

12.4656 

II .21 1 

10.168 

9.285 

8 

534 

Z7 

12.3545 

II . 124 

10.098 

9.228 

8 

488 

38 

12.2394 

11-033 

10.026 

9.169 

8 

439 

39 

12.1203 

10.939 

9-950 

9.107 

8 

388 

40 

12.0019 

10.845 

9-875 

9.046 

8 

337 

41 

11.8897 

10.757 

9.805 

8.991 

8 

292 

42 

1 1. 7791 

10.761 

9-737 

8-937 

8 

249 

43 

1 1 . 6679 

10.585 

9.669 

8.883 

8 

206 

44 

II-55IO 

10.494 

9-597 

8.826 

8. 
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Age 

6  per  cent. 

7  per  cent. 

8  per  cent. 

9  per  cent. 

10  per  cent. 

45 

1 1 . 4280 

10.397 

9-520 

8.764 

8. Ill 

46 

11.2957 

10. 

292 

9- 

436 

8.697 

8. 

056 

47 

11-1536 

10 

178 

9 

344 

8.622 

7 

995 

48 

10.9980 

10 

052 

9 

241 

8.537 

7 

925 

49 

10.8226 

9 

908 

9 

121 

8.437 

7 

840 

50 

10.631 1 

9 

749 

8 

987 

8.324 

7 

744 

51 

10.4223 

9 

573 

8 

838 

8-197 

7 

634 

5^ 

10.2078 

9- 

392 

8 

684 

8.064 

7 

519 

53 

9.98726 

9 

205 

8 

-:>^Z 

7.926 

7 

399 

54 

9.76025 

9 

on 

8 

356 

7-781 

7 

272 

55 

9-52367 

8 

807 

8 

179 

7.627 

7 

137 

56 

9-27933 

8 

595 

7 

995 

7  -  465 

6 

994 

57 

9.02659 

8 

375 

7 

802 

7.294 

6 

843 

58 

8 . 77240 

8 

153 

7 

606 

7. 120 

6 

687 

59 

8 .  5294-' 

7 

940 

7 

418 

6.954 

6 

539 

60 

8.30426 

7 

743 

7 

245 

6.800 

6 

402 

61 

8.10751 

7 

27^ 

7 

095 

6.669 

6 

285 

62 

7.91291 

7 

403 

6 

947 

6.539 

6 

171 

63 

7-71365 

7 

229 

6 

795 

6.404 

6 

052 

64 

7-50165 

7 

042 

6 

630 

6.258 

5 

922 

65 

7. 28  no 

6 

847 

6 

-457 

6.104 

5 

784 

66 

7.04866 

6 

641 

6 

272 

5.938 

5 

635 

67 

6.80323 

6 

421 

6 

075 

5.760 

5 

474 

68 

6 . 54640 

6 

189 

5 

866 

5-570 

5 

301 

69 

6.27721 

5 

945 

5 

643 

5.368 

5 

115 

70 

5  99748 

5 

690 

5 

.410 

5-153 

4 

918 

71 

5-70353 

5 

420 

5 

160 

4-923 

4 

704 

7^ 

5-42378 

5 

162 

4 

922 

4.701 

4 

498 

73 

5-16953 

4 

927 

4 

-704 

4-499 

4 

309 

74 

4-94403 

4 

719 

4 

511 

4-319 

4 

142 

75 

4 . 76004 

4 

-549 

4 

•355 

4.175 

4 

.008 

76 

4-57852 

4 

382 

4 

200 

4.031 

3 

.874 

77 

4-41033 

4 

.  227 

4 

.056 

3.898 

3 

751 

78 

4-23765 

4 

067 

3 

908 

3.760 

3 

623 

79 

4.04041 

3 

883 

3 

•736 

3.599 

3 

471 
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Age 

6  per  cent. 

7  per  cent. 

8per  cent. 

9  per  cent. 

10  per  cent. 

/     80 
4      81 

3.85807 

?>-7^Z 

3.577 

3-450 

3.331 

3.65632 

3-523 

3-398 

3.282 

3.172 

82 

3-47444 

3-352 

3-237 

3-130 

3.029 

83 

3.28588 

3-174 

3-069 

2.970 

2-877 

84 

3.10195 

2.999 

2.903 

2.813 

2.728 

85 

2.90873 

2.815 

2.727 

2.644 

2.567 

86 

2.73855 

2.652 

2.571 

2.495 

2.423 

87 

2.59916 

2.519 

2.443 

2.372 

2.304 

88 

2.51514 

2.439 

2  .  366 

2.299 

2.234 

89 

2.41725 

2.344 

2.276 

2. 211 

2.150 

90 

2.26601 

2.198 

2.133 

2.072 

2.015 

91 

2.24838 

2.180 

2.  115 

2.054 

1.997 

92 

2 . 33660 

2.266 

2.198 

2.135 

2.075 

93 

2-43999 

2.367 

2.297 

2.232 

2.  170 

94 

2.49163 

2.419 

2.350 

2.284 

2  .  221 

95 

2.52151 

2.451 

2.383 

2.319 

2.258 

96 

2 . 48626 

2.420 

2.358 

2  .  298 

2.239 

97 

2 . 36750 

2.309 

2.253 

2.199 

2.150 

98 

2.22656 

2.177 

2.  129 

2.083 

2.039 

99 

2  00383 

1.964 

I  .926 

1.889 

1.856 

100 

I . 59608 

1.569 

I  -  543 

I. 517 

1.493 

lOI 

1. 1 7523 

I -159 

1 .  142 

I.  127 

I  .  112 

102 

0.74404 

0-735 

0.727 

0.719 

0.713 

103 

0.31447 

0.312 

0.309 

0.305' 

0.304 

Rule  for  finding  the  present  value  of  a  widow's  vested  dower  estate,  or  other 
life  estate  in  any  portion. — Compute  the  interest  for  one  year,  at  the  adopted 
rate  per  cent.,  upon  one-third  the  value  of  the  entire  property  subject  to 
dower,  and  multiply  the  amount  thus  obtained  by  the  amount  set  opposite  the 
person's  age,  in  the  adopted  per  cent,  column  of  the  tables. 

For  instance :  Suppose  a  widow,  aged  sixty  years,  is  entitled  to  dower  in 
real  estate  that  sells  for  $3,000.00. 

The  interest  on  one-third  of  this  sum,  for  one  year,  at  six  per  cent,  is  $60. 
Opposite  the  person's  age.  in  the  six  per  cent,  column,  is  8.30426.  Multiply 
$60.00  by  8.30426,  and  the  result  is  $498.26— the  present  value  of  the  dower. 

Rule  for  finding  the  present  value  of  a  widower's  vested  estate  by  curtesy,  or 
other  life  estate  in  the  whole  property. — Compute  the  interest  for  one  year,  at 
the  adopted   rate  per  cent.,   on   the  value   of  the   entire  property  subject  to 
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curtesy,  and  multiply  the  amount  thus  obtained  by  the  amount  set  opposite 
the  person's  age,  in  the  adopted  per  cent,  column  of  the  tables. 

For  instance :  Suppose  a  widower  aged  sixty  years  is  entitled  to  curtesy  in 
an  estate  worth  also  $3,000.00.  The  interest  on  all  of  this  sum,  for  one  year, 
is  $180.00.  Opposite  the  person's  age,  in  the  si.x  per  cent,  column,  is  8.30426. 
Z^Iultiply  $180.00  by  8.30426,  and  the  result  is  $1,494.77— the  present  value  of 
the  curtesy. 

§  819.  Present  value  table. — The  table  following  may  be 
used  for  ascertaining  the  present  value  of  any  sum  at  varying 
rates  per  cent,  for  any  number  of  years  from  one  to  eighty  inclu- 
sive. By  its  use  the  present  value  of  an  annuity  certain  can 
be  ascertained,  as  well  as  the  amount  of  damages  properly  award- 
able  for  death  or  permanent  injur}-  arising  from  the  wrongful 
act,  negligence  or  default  of  another,  if  the  person  so  killed  or 
injured,  or  his  family  or  next  of  kin  were,  by  such  death  or 
injur}',  deprived  of  a  known,  fixed  and  certain  amount  of  earn- 
ings, salary  or  other  income  for  a  definite  nimiber  of  years.  The 
rules  for  applying  the  table  follow  the  table. ^ 


Yrs. 

2  per  cent. 

25per  cent. 

3  per  cent. 

3J  per  cent. 

4  per  cent. 

4;per  cent. 

I 

.9804 

•9756 

-9709 

.9662 

.9615 

.9569 

2 

I. 9416 

1.9274 

1-9135 

1.8997 

I. 8861 

1.8727 

3 

2.8839 

2.8560 

2.8286 

2.8016 

^■llh"^ 

2 . 7490 

4 

3-8077 

3 . 7620 

3-7171 

3-6731 

3-6299 

3.5875 

5 

4.7135 

4-6458 

4-5797 

4-5151 

4-4518 

4.3900 

6 

5.6014 

5-5081 

5-4172 

5-3286 

5.2421 

5-1579 

7 

6.4720 

6.349^ 

6.2303 

6.II45 

6 . 002 I 

5-8927 

8 

7-325.5 

7.1701 

7-0197 

6.8740 

^■71^1 

6-5959 

9 

8.1622' 

7-9709 

7.7861 

7-6077 

7-4353 

7.2688 

10 

8.9826 

8.7521 

8.5302 

8.3166 

8. 1 109 

7.9127 

II 

9.7868 

9-5142 

9.2526 

9.0016 

8.7605 

8.5289 

12 

IO-5753 

10.2578 

9.9540 

9.6633 

9.3851 

9. 1 186 

13 

11.3484 

10.9832 

10.6350 

10.3027 

9.9856 

9 . 6829 

14 

12. 1062 

1 1 . 6909 

II .2961 

10.9205 

10.5631 

10.2228 

15 

1      A 

12.8493 

12.3814 

11-9379 

II-5174 

II . 1184 

^0.7395 

*  A   similar  table  is   found   in   "Jones  on  Annuities"  and   in   "System  and 
Tables  of  Life  Insurance."     The  table  is  computed  on  the  basis  of  compound 

T  (  -I  J—  i\ n  f 

mterest,  the  formula  being  \  »  -t-  ^  /  1 
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Yrs. 

2  per  cent. 

2\  per  cent. 

3  per  cent. 

3|  per  cent. 

4  per  cent. 

4^ per  cent. 

16 

13-5777 

13-0550 

12.5611 

12.0941 

11.6523 

1 1 . 2340 

17 

14.2919 

13.7122 

13. 1661 

12.6513 

12.1657 

1 1  . 7072 

18 

14.9920 

14-3534 

13-7535 

13.1897 

12.6593 

12. 1600 

19 

15-6785 

14.9789 

14-3238 

13.7098 

13-1339 

12.5933 

20 

16.3514 

15-5892 

14-8775 

14.2124 

13-5903 

13.0079 

21 

17.0112 

16.1845 

15-4150 

14.6980 

14.0292 

13.4047 

22 

17.6580 

16.7654 

15-9369 

15.1671 

14.451I 

13.7844 

23 

18.2922 

17.3321 

16.4436 

15.6204 

14.8568 

14-1478 

24 

18.9139 

17.8850 

16-9355 

16.0584 

15.2470 

14-4955 

25 

19-5235 

18.4244 

17-4131 

16.4815 

15.6221 

14.8282 

26 

20. 1210 

18.9506 

17.8768 

I 6 . 8904 

15.9828 

15.1466 

27 

20 . 7069 

19.4640 

18.3270 

17.2854 

16.3296 

15-4513 

28 

21 .2813 

19.4649 

18.7641 

1 7 . 6670 

16.6631 

15.7429 

29 

2 1 . 8444 

20.4536 

19.1885 

18.0358 

16.9837 

16.0219 

30 

22.3965 

20.9303 

I 9 . 6004 

18.3920 

17.2920 

16.2889 

31 

22.9377 

21-3954 

20 . 0004 

18.7363 

17-5885 

16.5444 

32 

23.4683 

2 1 . 8492 

20.3888 

19.0689 

17.8736 

16.7889 

33 

23.9886 

22.2919 

20.7658 

19.3902 

18.1476 

17.0229 

34 

24.4986 

22.7238 

21 . I318 

19.7007 

18.4112 

I  7 . 2468 

35 

24 . 9986 

23-1452 

21 .4872 

20 . 0007 

18.6646 

17.4610 

36 

25.4888 

23-5563 

21.8323 

20.2905 

18.9083 

1 7 . 6660 

V 

25-9695 

23-9573 

22. 1672 

20.5705 

19.1426 

[ 7 . 8622 

38 

26 . 4406 

24.3486 

22.4925 

20.8411 

19.3679 

18.0500 

39 

26.9026 

24-7303 

22 . 8082 

21 . 1025 

19-5845 

18.2297 

40 

27-3555 

25. 1028 

23.1148 

21-3551 

19.7928 

18.4016 

41 

27-7995 

25.4661 

23.4124 

21.5991 

19.9931 

18.5661 

42 

28.2348 

25.8206 

23.7014 

21.8349 

20.1856 

18.7235 

43 

28.6616 

26. 1664 

23.9819 

22.0627 

20.3708 

18.8742 

44 

29 . 0800 

26.5038 

24-2543 

22.2828 

20.5488 

19.0184 

45 

29 . 4902 

26.8330 

24.5187 

22.4954 

20 . 7200 

19-1563 

46 

29-8923 

27.1542 

24-7754 

22 . 7009 

20.8847 

19.2884 

47 

30.2866 

27.4675 

25.0247 

22.8994 

21  .0429' 

19.4147 

48 

30.6731 

2j.jyi2 

25.2667 

23.0912 

2I.I951 

19-5356 

49 

31.0521 

28.0714 

25-5017 

23.2766 

21-3415 

19-6513 

50 

31.4236 

28.3623 

25.7298 

23-4556 

21 .4822 

19.7620 
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Yrs. 

2  per  cent. 

2|per  cent. 

3  per  cent. 

3jper  cent. 

4  per  cent. 

4I per  cent 

51 

31.7878 

28.6462 

25-9512 

23.6286 

21.6175 

19.8679 

52 

32-1450 

28.9231 

26.1662 

23-7958 

21.7476 

19.9693 

53 

32-4950 

29.1932 

26.3750 

23-9573 

21 .8727 

20 . 0663 

54 

32.8383 

29.4568 

26.5777 

24-1133 

21.9930 

20. 1592 

55 

33-1748 

29.7140 

26.7744 

24.2641 

22. 1086 

20.2480 

56 

33 • 5047 

29.9649 

26.9655 

24-4097 

22.2198 

20.3330 

57 

33.8281 

30 . 2096 

27.1509 

24-5504 

22.3267 

20.4144 

58 

34-1452 

30.4484 

27.3310 

24 . 6864 

22.4296 

20.4922 

59 

34-4561 

30.6814 

27-5058 

24.8178 

22.5284 

20.5667 

60 

34.7609 

30.9087 

27.6756 

24-9447 

22.6235 

20.6380 

61 

35-0597 

31-1304 

27.8404 

25-0674 

22.7149 

20 . 7062 

62 

35-3526 

31-3467 

28 . 0003 

25-1859 

22.8028 

20.7715 

63 

35-6398 

31-5578 

28.1557 

25 . 3004 

22.8873 

20.8340 

64 

35-9214 

31-7637 

28.3065 

25.4110 

22.9685 

20.8938 

65 

36-1975 

31.9646 

28.4529 

25-5178 

23.0467 

20.9510 

66 

36.4681 

32. 1606 

28.5950 

25.6211 

23. I218 

21 .0057 

67 

36.7334 

32.3518 

28.7330 

25 . 7209 

23.1940 

21 .0581 

68 

36-9936 

32.5383 

28 . 8670 

25-8173 

23-2635 

21 . 1082 

69 

37.2486 

32.7203 

28.9971 

25.9104 

23-3303 

2 1  . I  562 

70 

37.4986 

32.8979 

29.1234 

26 . 0004 

23-3945 

21 .2021 

71 

37-7437 

33-0711 

29 . 2460 

26.0873 

23-4563 

2 1  . 2460 

72 

37.9841 

33.2401 

29.3651 

26. 1713 

23-5156 

21.2881 

7Z 

38.2197 

33-4050 

29 . 4807 

26.2525 

23-5727 

21.3283 

74 

38.4507 

33-5658 

29.5929 

26.3309 

23.6276 

21.3668 

75 

38.6771 

33-7227 

29.7018 

26 . 4067 

23 . 6804 

p;  1. 4036 

76 

38.8991 

33-8758 

29.8076 

26 . 4799 

23.7312 

21.4389 

77 

39.1168 

34.0252 

29.9103 

26.5506 

23 . 7800 

21 .4726 

78 

39-3302 

34.1709 

30.0100 

26.6190 

23 . 8269 

21.5049 

79 

39-5394 

34-3131 

30. 1068 

26.6850 

23.8720 

21.5358 

80 

39-7445 

34-4518 

30 . 2008 

26 . 7488 

23-9154 

21.5653 
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Yrs. 

5  per  cent. 

6  per  cent. 

7  per  cent. 

8  per  cent. 

9  per  cent. 

lopercent. 

I 

•9524 

•9434 

-9346 

-9259 

.9174 

.9091 

2 

1.8594 

1-8334 

I 

8080 

1-7833 

I -7591 

I 

-7355 

3 

2.y2T,2 

2.6730 

2 

-6243 

2-5771 

2.5313 

2 

4869 

4 

3-5460 

3-4651 

3 

3872 

3-3121 

Z-^Z97 

3 

.1699 

5 

4-3295 

4.2124 

4 

1002 

3.9927 

3.8897 

3 

7908 

6 

5-0757 

4-9173 

4 

7665 

4.6229 

4-4859 

4 

3553 

7 

5-7864 

5-5824 

5 

3893 

5  -  2064 

5-0330 

4 

8684 

8 

6 .  4632 

6 . 2098 

5 

9713 

5 • 7466 

5-5348 

5 

3349 

9 

7.1078 

6.8017 

6 

-5152 

6 . 2469 

5-9952 

5 

7590 

10 

7.7217 

7.3601 

7 

0236 

6.7101 

6.4177 

6 

1446 

II 

8.3064 

7.8869 

7 

4987 

7.1390 

6.8052 

6 

4951 

12 

8.8633 

8.3838 

7 

9427 

7-5361 

7.i6cr7 

6 

-8137 

13 

9-3936 

8.8527 

8 

3577 

7-9038 

7.4869 

7 

1034 

14 

9.8986 

9.2950 

8 

7455 

8 . 2442 

7.7862 

7 

3667 

15 

10.3797 

9.7122 

9 

1079 

8-5595 

8 . 0607 

7 

6061 

16 

10.8378 

10.1059 

9 

4466 

8.8514 

8.3126 

7 

8237 

17 

1 1. 2741 

10.4773 

9 

7632 

9. 1216 

8.5436 

8 

0216 

18 

11.6896 

10.8276 

10 

0591 

9-3719 

8.7556 

8 

2014 

19 

12.0853 

11.1581 

10 

3356 

9.6036 

8.9501 

8 

-3649 

20 

12.4622 

1 1 . 4699 

10 

5940 

9.8181 

9.1285 

8 

5136 

21 

12.8212 

1 1. 7641 

10 

8355 

10.0168 

9 . 2922 

8 

6487 

22 

13.1630 

12.0416 

1 1 

0612 

10.2007 

9  -  4424 

8 

7715 

23 

13.4886 

12.3034 

II 

2722 

10.3711 

9.5802 

8 

8832 

24 

13.7986 

12.5504 

II 

4693 

10.5288 

9 . 7066 

8 

9847 

25 

14.0939 

12.7834 

II 

6536 

10.6748 

9.8226 

9 

0770 

26 

14.3752 

13.0032 

II 

8258 

10.8100 

9 . 9290 

9 

1609 

27 

14.6430 

13.2105 

II 

9867 

10.9352 

10.0266 

9 

2372 

28 

14.8981 

13.4062 

12 

1371 

11.0511 

10. 1161 

9 

3066 

29 

15.1411 

13-5907 

12 

2777 

11-1584 

10.1983 

9 

3696 

30 

15-3725 

13.764^ 

12 

4090 

11.2578 

10.2737 

9 

4269 

31 

15-5928 

13.9291 

12 

5318 

11.3498 

10.3428 

9 

4790 

Z^ 

15.8027 

14.0840 

12 

6466 

11-4350 

10.4062 

9 

5264 

Z2> 

16.0025 

14.2302 

12. 

7538 

11-5139 

10.4644 

9 

5694 

34 

16. 1929 

14.3681 

12 

8540 

1 1 . 5869 

10.5178 

9 

6086 

35 

16.3742 

14.4982 

12 

9477 

11.6546 

10.5668 

9- 

6442 
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Yrs. 

5  per  cent. 

6  per  cent. 

7  per  cent. 

8  per  cent. 

9  per  cent. 

10  per  cent. 

36 

16.5469 

14.6210 

13-0352 

II. 7172 

IO.6118 

9-6765 

Z7 

16.7113 

14.7368 

I3.II7O 

11-7752 

10.6530 

9 

7059 

38 

16.8679 

14.8460 

13-1935 

11.8289 

10.6908 

9 

7327 

39 

17.0170 

14.9491 

13.2649 

11.8786 

10.7255 

9 

■7570 

40 

17-1591 

15.0463 

13-3317 

1 1 . 9246 

10.7574 

9 

7791 

41 

17.2944 

15.1380 

13-3941 

11.9672 

10.7866 

9 

7991 

42 

17.4232 

15-2245 

13-4524 

I 2 . 0067 

10.8134 

9 

8174 

43 

17-5459 

15.3062 

13.5070 

12.0432 

10.8380 

9 

8340 

44 

17.662S 

15-3832 

13-5579 

12.0771 

10.8605 

9 

8491 

45 

17.7741 

15-4558 

13-6055 

12. 1084 

10.8812 

9 

8628 

46 

17.8801 

15-5244 

13.6500 

12.1374 

10.9002 

9 

8753 

47 

17.9810 

15.5890 

13.6916 

12.1643 

10.9176 

9 

8866 

48 

18.0772 

15.6500 

13-7305 

12.1891 

10.9336 

9 

8969 

49 

18.1687 

15.7076 

13.7668 

12 . 2122 

10.9482 

9 

9063 

50 

18.2559 

15.7619 

13.8007 

12.2335 

10.9617 

9 

9148 

51 

18.3390 

15-813I 

13-8325 

12.2532 

10.9740 

9 

9226 

52 

18.4181 

15.8614 

13.8621 

12.2715 

10.9853 

9 

9296 

53 

18.4934 

15.9070 

13.8898 

12.2884 

10.9957 

9 

9360 

54 

18.5651 

15.9500 

13-9157 

12.3041 

11.0053 

9 

9418 

55 

18.6335 

15-9905 

13-9399 

12.3186 

II .0140 

9 

9471 

56 

18.6985 

16.0288 

13.9626 

12.3320 

II .0220 

9 

9519 

57 

18.7605 

16.0649 

13-9837 

12.3445 

II .0294 

9 

9563 

58 

18.8195 

16.0990 

14-0035 

12.3560 

1 1. 0361 

9 

9603 

59 

18.8758 

16.131I 

14.0219 

12.3667 

II .0423 

9 

9639 

60 

18.9293 

16. 1614 

14.0392 

12.3766 

1 1 . 0480 

9 

9672 

61 

18.9803 

I 6 . I 900 

14-0553 

12.3857 

11.0532 

9 

9701 

62 

19.0288 

1 6 . 2 1 70 

14.0704 

12.3942 

II .0580 

9 

9729 

63 

19.0751 

16.2425 

14.0845 

12.4020 

1 1 . 0624 

9 

9753 

64 

19.1191 

16.2665 

14.0976 

12.4093 

1 1 . 0664 

9 

9776 

65 

19.1611 

16.2891 

14.1099 

12.4160 

II .0701 

9 

9796 

66, 

19.2010 

16.3105 

14.1214 

12 . 4222 

11-0735 

9- 

9815 

67 

19.2391 

16.3307 

14.1322 

12.4280 

1 1 . 0766 

9- 

9831 

68 

19-2753 

16.3497 

14.1422 

12.4333 

1 1 . 0794 

9 

9847 

69 

19.3098 

16.3676 

I4.I516 

12.4382 

I I . 0820 

9- 

9861 

70 

19.3427 

16.3845 

14. 1604 

12.4428 

I I . 0844 

9- 

9873 
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Yrs. 

5  per  cent. 

6  per  cent. 

7  per  cent. 

8  per  cent. 

9  per  cent. 

loper  cent. 

71 

19.3740 

16.4005 

14.1686 

12.4471 

11.0866 

9-9885 

72 

19.4038 

16.4156 

14.1763 

12.4510 

I  I . 0887 

9.9895 

7Z 

1 19.4322 

16.4298 

14.1834 

12.4546 

11.0905 

9.9905 

74 

19.4592 

16.4432 

14. I9OI 

12.4580 

II .0922 

9.9914 

75 

19.4850 

16.4558 

14.1964 

12.461 1 

11.0938 

9.9921 

76 

19-5095 

16.4678 

14.2022 

1 2 . 4640 

1 1 . 0952 

9.9929 

77 

19.5329 

I 6 . 4790 

14.2077 

I  2 . 4666 

1 1 . 0965 

9-9935 

78 

19-5551 

16.4897 

14.2128 

12.4691 

11.0977 

9.9941 

79 

19-5763 

16.4997 

14.2175 

12.4714 

I  I . 0988 

9.9946 

80 

19-5965 

16.5091 

14.2220 

12.4735 

I  I . 0998 

9-9951 

*Rule  for  finding  the  present  value  of  an  annuity  certain,  or  of  any  certain 
sum  per  year,  for  any  number  of  said  years,  at  any  of  said  rates  per  cent. — 
Multiply  the  number  of  dollars  per  year  of  such  annuity  or  sum  by  the  amount 
found  in  both  the  column  of  the  adopted  rate  per  cent,  and  to  the  right  of  the 
number  of  years,  in  the  "Years"  column,  which  indicates  the  time  the  annuity 
has  to  run. 

For  instance:  If  a  person  (or  his  heirs,  etc.,  in  case  of  his  death)  is  to  re- 
ceive an  annuity  certain,  or  other  net  income,  etc.,  of  five  hundred  dollars 
per  year,  for  thirty-three  years,  its  present  value,  at  six  per  cent.,  would  be 
found  by  multiplying  14.2302,  found  in  the  "6  per  cent."  column,  opposite 
"33"  in  the  "Years"  column,  by  500;  which  would  be  $7,115.10.  Three 
hundred  dollars  per  year  for  fifteen  years,  would  be,  at  four  per  cent., 
300x1 1.1184=$3,335.52. 

*The  Annuity  and  Present  Value  Tables  and  Rules  are  taken  from  Giauque 
and  McClure's  "Present  Value  Tables"  (for  finding  the  present  value  of 
dower,  curtesy,  annuities,  damages  for  wrongful  death,  etc., — a  valuable  work 
prepared  at  the  expense  of  much  time,  labor  and  unusual  care,  and  much  used 
by  courts)  and  are  inserted  here  by  the  courteous  permission  of  the  authors 
of  that  work  and  their  publishers,  The  Robert  Clarke  Company  of  Cincinnati. 

Giauque  and  McClure's  Life  and  Present  Value  Tables,  one  volume,  octavo, 
sheep,  price  $3. 
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CHAPTER  XXXVI. 


decedents'  estates. 


§820. 

821. 

822. 

823. 

824. 
825. 
826. 
827. 

828. 

829. 

830. 
831. 

832. 
833. 
834. 
835. 

836. 


838. 
839 

840 


General  application  for  let- 
ters. 

Application  for  letters  with 
will  annexed. 

Application  for  letters  by 
creditor. 

Application  for  letters  by  for- 
eign administrator. 

Renunciation  of  widow. 

Executor's  renunciation. 

Consent  of  husband. 

Husband's  consent  after  let- 
ters issue. 

Bond  of  administrator  or  ex- 
ecutor. 

Oath  of  administrator  or  ex- 
ecutor. 

Oath  of  surety. 

Order  appointing  administra- 
tor and  executor. 

Clerk's  report  of  letters. 

Entry  on  clerk's  report. 

Notice  of  appointment. 

General  letters  of  administra- 
tion. 

Letters  testamentary. 

Complaint  for  appointment  of 
administrator   for  absentee. 

Notice  to  absentee. 

Order  of  court  in  matter  of 
absentee. 

Application  for  special  letters. 


§841. 
842. 
844. 
845. 

846. 

847. 
848. 
849. 
850. 

851. 
852. 


854, 
855. 
856 

857 


Order  appointing  special  ad- 
ministrator. 

Special  letters  of  administra- 
tion. 

Petition,  special  letters,  con- 
test of  will. 

Order  for  appointment  of 
special  administrator — Con- 
test will. 

Application  for  letters  de  bo- 
nis non  after  final  settle- 
ment. 

Letters  de  bonis  non — Order 
of  appointment. 

Petition  showing  incompe- 
tency of  executor. 

Petition  to  revoke  letters  im- 
providently  issued. 

Order  on  petition  to  remove 
administrator,  where  let- 
ters improvidently  issued. 

Petition  for  removal  of  ad- 
ministrator. 

Order  on  petition  to  remove 
administrator. 

General  citation. 

Resignation  of  administrator. 

Complaint   for   intermeddling. 

Order  on  complaint  for  inter- 
meddling. 

Petition  against  person  for 
concealing  property. 
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858.  Order   on   complaint   for   con- 

cealment. 

859.  Request   of    surety   to   be    re- 

leased from  bond. 

860.  Notice  of  request  of  surety  to 

be  released  from  bond. 

861.  Release     of     surety — O  r  d  e  r 

for  new  bond. 

862.  Surety's  release — Order  show- 

ing new  bond  filed. 

863.  Surety's    release  —  Order    re- 

moving administrator. 

864.  Inventory  and  appraisement. 

865.  Notice  of  public  sale  of  per- 

sonal property. 

866.  Sale  bill. 

867.  Petition  to  postpone  sale. 

868.  Order  postponing  sale. 

869.  Petition  to  sell  personal  prop- 

erty at  private  sale. 

870.  Order    for    sale    of    personal 

property,  private  sale. 

871.  Administrator's  notice  of  pri- 

vate sale  of  personal   prop- 
erty. 

872.  Report  of  private  sale  of  per- 

sonal property. 

873.  Order  confirming  private  sale 

of  personal  property. 

874.  Petition    sale    of    corporation 

stock. 

875.  Order  for  sale  of  corporation 

stock. 

876.  Order    on    report    of    sale    of 

stock. 

877.  Petition     sale    of     perishable 

property  by  special  admin- 
istrator. 

878.  Order    sale,    perishable    prop- 

erty. 

879.  Petition  for  sale  of   contract 

for  purchase  of  lands. 

880.  Order  on  sale  of  real  estate 

contract. 

881.  Report  of  sale  of  real  estate 

contract. 


882.  Order    confirming    sale — Con- 

tract  for   purchase   of   real 
estate. 

883.  Indemnifying  bond  on  sale  of 

such  contract. 

884.  Assignment     of     contract     of 

purchase. 

885.  Petition   for   authority  to  bid 

in  property  on  execution. 

886.  Order  authorizing  administra- 

tor to  purchase  property  on 
execution. 

887.  Report   of   purchase   at   sher- 

iff's sale. 

888.  Order  approving  purchase  of 

real    estate    by    administra- 
tor. 

889.  Petition   for  sale  of  property 

purchased  on  execution. 

890.  Order    for    sale    of    property 

purchased  on  execution. 

891.  Report    of    sale    of    property 

purchased  on  execution. 

892.  Order  confirming  sale  of  prop- 

erty   purchased    on    execu- 
tion. 

893.  Assignment    of    certificate    of 

purchase. 

894.  Acknowledgment     of     assign- 

ment. 

895.  Petition    to    convey    to    heirs 

property   bought   on   execu- 
tion. 

896.  Order     to     convey     property 

bought     on     execution     to 
heirs,  etc. 

897.  Petition    for    leave    to    com- 

pound with  debtor. 

898.  Order  to  compound  debt,  etc. 

899.  Report  of  desperate  claims. 

900.  Order     for     filing     desperate 

claims. 

901.  Report  of  worthless  sale  note. 

902.  Order  on  report  of  worthless 

sale  notes. 

903.  General  claim  and  affidavit  at- 

tached thereto. 
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§  904.  Petition  to  defend  claim.  I 

905.  Order     allowing     defense     of 

claim. 

906.  Cost  bond  on  defense  of  claim. 

907.  Order  on  allowance  of  claim 

of  administrator. 

908.  Order  dismissing  claim. 

909.  Judgment  on  general  claim. 

910.  Petition  for  payment  of  claim 

where  estate  is  surety. 

911.  Order  to  pay  suretyship  claim. 

912.  Order  where  insolvency  is  not 

proven. 

913.  Order  on  claim  where  estate 

is  surety  and  principal  in- 
solvent, etc. 

914.  Order  upon  claim  where  estate 

is  surety   and  making  new 
party. 

915.  Proposition    by    heirs   to   pay 

debts. 

916.  Order  on  proposition  by  heir 

to  pay  debts. 

917.  Bond  to  pay  debts. 

918.  Petition  to  mortgage  real  es- 

tate. 

919.  Order  on  petition  to  mortgage 

real  estate. 

920.  Administrator's  bond  on  mort- 

gage of  real  estate. 

921.  Petition   by   administrator   to 

sell  real  estate. 

922.  Petition  to  sell  real  estate  by 

foreign    administrator — Ad- 
ditional allegations. 

923.  Notice  of  petition  to  sell  real 

estate. 

924.  Waiver   of   notice   by   defend- 

ants or  by  guardian. 

925.  Answer  of  guardian  ad  litem. 

926.  Administrator's  inventory  and 

appraisement  of  real  estate. 

927.  Administrator's  bond— Sale  of 

real  estate. 

928.  Order  of  sale  of  real  estate  by 

administrator. 


929.  Petition  to  reappraise  real  es- 

tate. 

930.  Order   to   reappraise    real   es- 

tate. 

931.  Petition    of    administrator    to 

plat  land. 

932.  Order     on     petition     to     plat 

lands  and  report  of  plat. 

933.  Report  of  plat  by  administra- 

tor. 
933a.  Order  approving  plat. 

934.  Notice  of  sale  of  real  estate  by 

executor  or  administrator. 

935.  Proof  of  publication. 

936.  Proof  of  posting. 

937.  Administrator's  report  of  sale 

of  real  estate. 

938.  Objections  to  confirmation  of 

sale  of  real  estate  and  offer 
to  pay  ten  per  cent.  more. 

939.  Order  vacating  sale  reported. 

940.  Order  confirming  sale  of  real 

estate. 

941.  Bond  of  purchaser  to  pay  lien 

on  real  estate. 

942.  Petition  by  creditor  requiring 

sale  of  real  estate. 

943.  Notice  of  petition  by  creditor. 

944.  Ordex  requiring  administrator 

to   file   petition  for  sale   of 
real  estate. 

945.  Certificate  of  purchase. 

946.  Administrator    or    executor's 

deed. 

947.  Executor's  report  of  sale  un- 

der will. 

948.  Order  confirming  sale  of  real 

estate  under  will. 

949.  Executor's  deed. 

950.  Petition  for  control  of  real  es- 

tate in  absence  of  heirs. 

951.  Order  on  petition  for  control 

of  real  estate  by  adminis- 
trator, etc. 

952.  Order  directing  lease  of  lands 

where  heirs  unknown. 
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§  953.  Petition  for  commissioner  to 
convey  real  estate  under  ti- 
tle bond. 

954.  Order  to  appoint  commission- 

er to  convey  real  estate  un- 
der title  bond. 

955.  Commissioner's  deed  on  title 

bond. 

956.  Application  for  part  payment 

of  legacy,  etc. 

957.  Notice    for    part    payment   of 

distributive  share,  etc. 

958.  Order  upon  part  payment  of 

legacy  or  distributive  share. 

959.  Bond  to  refund  legacy  or  dis- 

tributive share. 

960.  Bond   for  delivery  of  specific 

legacy. 

961.  Administrator's      partial      re- 

port. 

962.  Order    confirming    partial    re- 

port. 

963.  Affidavit  of  administrator   in 

lieu  of  vouchers. 

964.  Notice   to   creditors   and   oth- 

ers on  partial  report  requir- 
ing final  action. 

965.  Petition  of  administrator  for 

final  settlement  where  claim 
is  pending. 

966.  Order     for     final     settlement 

where  claim  is  pending. 

967.  Bond  to   claimant  upon  final 

settlement. 

968.  Administrator's  final  report. 


969.  List   of   lands   and   names   of 

heirs  on  final  settlement. 

970.  Notice  to  heirs,  creditors,  etc., 

on  final  report. 

971.  Proof  of  posting  by  clerk  of 

court. 

972.  Order  on  final  settlement. 

973.  Petition  to  set  aside  final  set- 

tlement. 

974.  Order  upon  such  petition. 

975.  Petition  by  creditors  against 

heirs,  etc. 

976.  Decree  and  judgment  against 

heirs  at  law. 

977.  Petition    of   widow    in    estate 

less  than  $500. 

978.  Appointment  of  appraisers. 

979.  Oath  of  appraisers. 

980.  Affidavit  of  widow. 

981.  Report   that   estate    is   worth 

$500,  or  less. 

982.  Order  in  estate  administered 

on  worth  $500,  or  less. 

983.  Objection    to    inventory    and 

appraisement  —  $500  —  Es- 
tate. 

984.  Order  vesting  estate  in  widow. 

985.  Petition  to  settle  as  insolvent. 

986.  Order  of  insolvency. 

987.  Petition  to  settle  as  insolvent 

and  for  sale  of  real  estate. 

988.  Order   to    settle   as    insolvent 

and  sell  real  estate. 

989.  Notice  of  insolvency. 


§  820.    General  application  for  letters. 


} 


state  of  Indiana, 
County, 

The  undersigned,  being  first  duly  sworn  upon  oath,  says  that  ,  a 

resident  of  said  county,  departed  this  life  in  said  county  and  state  intestate 
(or  testate)  on  the day  of ,  19 — ;  that  said  decedent  left  a  per- 
sonal estate  to  be  administered  upon  of  the  probable  value  of dol- 
lars (and  if  he  died  testate  add ,  and  that  the  probable  value  of  cer- 
tain of  his  real  estate  ordered  sold  by  the  terms  of  his  last  will  and  testa- 
ment is dollars,  and  that  said  will  has  been  duly  admitted  to  probate 
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in  this  court,  and  ttiat has  been  named  as  executor  therein  and  is 

willing  to  accept  said  trust,  and  is  legally  competent  to  discharge  the  du- 
ties thereof).  (If  he  died  intestate,  show  the  application  is  by  the  widow, 
or  some  one  entitled  to  preference,  if  within  the  time,  otherwise  show  a 
renunciation  of  the  right  to  administer.) 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §§  2737,  2742,  2743,  2744.  ,  Clerk. 


§821.    Application  for  letters  with  will  annexed. 

I  ss: 


State  of  Indiana, 
—  County, 


The  undersigned,  being  first  duly  sworn  upon  his  oath,  says  that 

departed  this  life,  in  said  county  testate,  on  the  day  of  ,  19 — , 

and  at  the  time  of  his  death,  was  a  resident  thereof;  that  said  decedent  left 
a  personal  estate  to  be  administered  upon  of  the  probable  value  of  one 
thousand  dollars,  and  certain  real  estate  ordered  sold  by  the  terms  of  his 

last  will  and  testament  of  the  probable  value  of  dollars,  and  which 

last  will  and  testament  has  been  duly  admitted  to  probate  and  record  in 

the circuit  court;  that  no  person  is  named  in  such  will  as  executor 

thereof,  but  that  by  the  terms  of  said  will  is  made  residuary  lega- 
tee of  the  estate  of  said  testator,  and  is  competent  to  administer  thereon 
and  willing  to  act  as  such  administrator.  . 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  2741.  ,  Clerk. 

§  822.    Application  for  letters  by  creditor. 

State  of  Indiana,        'j^ 
County,     J  ^^• 


The  undersigned,  being  first  duly  sworn  upon  his  oath,  says  that 

departed  this  life,  in  said  county,  intestate  on  the day  of ,  19 — , 

and  at  the  time  of  his  death  was  a  resident  of  said  county  and  state;  that 
said  decedent  left  a  personal  estate  to  be  administered  upon  of  the  prob- 
able value  of  dollars,  and  that  no  administration  upon  said  estate 

has  been  granted  or  applied  for;   that  this  affiant  is  a  resident  of  

county,  in  said  state,  and  avers  that  the  estate  of  said  decedent,  upon  a 
promissory  note,  in  the  principal  sum  of  three  hundred  dollars,  executed 
by  said  intestate,  January  3,  1894,  and  payable  one  year  after  date  with 
interest,  is  justly  indebted  to  him  in  the  sum  of  three  hundred  and  eighteen 
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dollars,  which  remains  due  and  wholly  unpaid.  Wherefore  he  prays  that 
letters  of  administration  upon  said  estate  may  be  granted  and  issued  to 
him. 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  2744.  ,  Clerk. 


823.    Application  for  letters  by  foreign  administrator. 

y  ss: 


State  of  Indiana, 
County 


The  undersigned,  being  first  duly  sworn  on  his  oath,  says  that  on  or 

about  the day  of ,  19 — ,  A,  then  a  resident  of county,  in 

the  state  of ,  died  intestate  therein,  and  that  as  evidenced  by  the 

original  now  produced,  and  a  duly  authenticated  copy  thereof  hereto  at- 
tached, letters  of  administration  upon  the  estate  of  said  decedent  were 
duly  granted  by  and  issued  to  this  affiant  out  of  the  probate  court  of  said 

county  of  ,  he  then  and  now  being  a  resident  of  said  county,  and 

under  which  grant  of  letters  he  is  still  legally  acting.  He  further  avers 
that  no  letters  of  administration  have  been  issued  upon  said  estate  by  any 
court  in  the  state  of  Indiana,  and  that  said  intestate  at  his  death,  as  con- 
stituting a  part  of  his  estate  to  be  administered  upon,  left  assets  in 

county,  Indiana,  of  the  probable  value  of  (one  thousand)  dollars,  leaving 
neither  creditors  nor  heirs  at  law  resident  of  said  state  last  above  named. 
Wherefore,  that  said  assets  may  be  properly  administered,  he  asks  that 
letters  of  administration  upon  said  estate  may  be  now  granted  and  issued 
to  him.  . 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  2746.  ,  Clerk. 


§  824.    Renunciation  of  widow. 

In  the  estate  of ,  deceased,  Circuit  Court. 

The  undersigned  represents  that  she  is  the  surviving  widow  of  


deceased  and  as  such  hereby  waives  and  renounces  her  right  and  prefer- 
ence to  administer  upon  his  estate. 

Dated  this day  of ,  19 — .  . 
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§  825.    Executor's  renunciation. 

(Caption  as  above.) 

The  undersigned  nominated  in  the  last  will  and  testament  of  said  dece- 
dent as  executor  thereof,  hereby  renounces  said  trust  and  declines  to  qualify 
as  such  executor. 

Dated  this day  of ,  19 — .  . 

Burns'  R.  S.  1908,  §  2739. 

§  826.    Consent  of  husband. 

(Caption  as  above.) 

The  undersigned,  husband  of ,  hereby  consents  that  letters  of  ad- 
ministration may  be  granted  and  issued  to  her  by  said  court  upon  the  es- 
tate of ,  deceased. 

Dated  this day  of ,  19—.  . 

Burns'  R.  S.  1908,  §  2745. 

§  827.    Husband's  consent  after  letters  issue. 

The  undersigned  having  intermarried  with since  her  appointment 

as  administratrix  of  said  estate,  hereby  consents  that  she  may  continue  to 
discharge  the  duties  of  said  trust. 

Dated .  . 

Burns'  R.  S.  1908,  §  2768. 


§  828.    Bond  of  administrator  or  executor. 

Know  all  men,  that  we  as  principal,  and  and  as 

sureties,  all  inhabitants  of  the  state  of  Indiana,  are  bound  unto  the  state 

of  Indiana,  in  the  penal  sum  of  dollars,  for  the  payment  of  which 

we  jointly  and  severally  bind  ourselves,  our  heirs,  executors  and  admin- 
istrators. 

The  condition  of  the  above  obligation  is,  that  if  the  above  bound  

shall  faithfully  discharge  the  duties  of  his  trust  as  administrator  of  the 
estate  (or,  shall  faithfully  discharge  the  duties  of  his  trust  as  executor  of 
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the  last  will  and  testament  of  ,  deceased),  according  to  law,  then 

the  above  obligation  to  be  void;  else  to  remain  in  full  force. 

Sealed  and  dated,  the  day  of ,  19 — . 

[Seal.] 

[Seal.] 

[Seal.] 

Approved  this  day  of ,  19 — . 

Attest:  ,  Clerk,  M.  C.  C. 

Burns'  R.  S.  1908,  §  2759. 

§  829.    Oath  of  administrator  or  executor. 

I, ,  swear  that  I  will  faithfully  discharge  the  duties  of  my  trust  as 

administrator  of  the  estate,  or  as  executor  of  the  last  will  and  testament 
of ,  deceased,  according  to  law;  so  help  me  God.  . 

Subscribed  and  sworn  to  before  me,  this day  of ,  19 — . 

R.  S.  1894,  §  2397. 

§  830.    Oath  of  surety. 


,  being  first  duly  sworn  on  his  oath,  says  that  he  is  one  of  the 

sureties  on  the  foregoing  bond,  and  a  resident  of  said  county  and  state, 
and  is  the  owner  in  fee-simple  of  certain  real  estate  therein  situated  of 

the  fair  cash  value  of  dollars  over  and  above  his  indebtedness,  all 

liens  thereon,  and  all  exemptions  allowed  by  law;   and  further  says  not. 


Subscribed  and  sworn  to  before  me,  this  day  of ,  19 — . 

Burns'  R.  S.  1908,  §  2759. 

§  831.    Order  appointing  administrator  and  executor. 

Estate  of  ,  deceased. 

Comes  now  and  files  his  verified  application  (H.  I.)   praying  for 

letters  of  administration    (or  letters  testamentary)    upon   the  estate   of 

,  and  the  court  being  fully  advised  now  appoints  as  such 

administrator  (or  executor)  under  the  terms  of  the  last  will  and  testa- 
ment of  ;   and  comes  now  ,  and  accepts  such  trust  and  duly 

qualifies  by  taking  oath  and  giving  bond  as  provided  by  law,  which  bond 
the  court  now  approves,  and  letters  as  prayed  for  herein  are  now  issued 
to  ' — ,  which  oath,  bond  and  letters,  read  as  follows:     (H.  I.) 

Burns'  R.  S.  1908,  §§  2742,  2759. 
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§  832.    Clerk's  report  of  letters. 

The  undersigned,  clerk  of  the  circuit  court  within  and  for  the  county 

of ,  in  the  state  of  Indiana,  respectfully  reports  to  said  court,  that 

in  the  vacation  thereof,  to-wit:     On  the day  of ,  19 — ,  he  issued 

letters    (testamentary)    or    (of  administration)    on  the   estate  of  , 

deceased,  late  of  said  county,  to .    That  prior  to  the  issuing  of  said 

letters,  and  on  the  date  aforesaid,  an  affidavit  was  made  and  filed  with 
said  clerk  of  the  probable  value  of  the  personal  estate  of  said  decedent 
to  be  administered  upon    (and  of  decedent's  real  estate  ordered  sold  by 

the  terms  of  his  will),  and  that  said  (administrator)  or  (executor)  , 

as  such,  took  and  subscribed  an  oath  for  the  faithful  discharge  of  the 
duties  of  said  trust,  and  executed  bond  in  a  penalty  double  the  estimated 
value  of  said  personal  estate  (and  of  the  real  estate  so  ordered  sold) 
conditioned  as  by  law  required,  with  resident  freeholders  as  sure- 
ties thereon,  said  sureties  being  duly  qualified  by  said  clerk  as  to  their 
solvency.  . 


All  of  which  is  respectfully  submitted  for  confirmation  and  approval. 

,  Clerk. 

Burns'  R.  S.  190S,  §  2760. 

§  833.    Entry  on  clerk's  report. 

Estate  of  ■ — ,  deceased. 

Comes  now  ■ — ,  clerk  of  this  court,  and  by  his  report  now  submitted 

and  reading  as  follows  (insert),  shows  to  the  court  that  in  the  vacation 

thereof,  to-wit:   on  the  day  of  — ,  19 — ,  he  took  bond  from  and 

granted  letters  (of  administration  or  testamentary)  to as  admin- 
istrator of  said  estate  (or  executor  of  the  will  of  said  decedent).  And  no 
objections  being  filed  and  no  good  cause  being  shown  or  appearing  why 
the  acts  of  said  clerk  as  by  him  reported  should  not  be  approved,  the 
court  now  in  all  things  confirms  the  same,  and  orders  that  the  bond  so 
taken  and  the  letters  so  granted  and  issued  by  said  clerk  be  and  the  same 
are  hereby  ratified  and  adopted  by  this  court. 

Burns'  R.  S.  1908,  §  2760. 

§  834.    Notice  of  appointment. 

state  of  Indiana,        ") 

County,     3    ^^• 

Notice  is  hereby  given,  that  the  undersigned  (has  been  appointed  ad- 
ministrator) or  (has  duly  qualified  as  executor  of  the  last  will  and  testa- 
ment) of ',  deceased,  late  of county,  Indiana.     Said  estate  is 

believed  to  be  solvent.  ,  Adm'r. 

Burns'  R.  S.  1908.  §  2776. 
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§  835.    General  letters  of  administration. 

I  ss: 


State  of  Indiana, 
County, 


To  whom  these  presents  shall  come,  greeting: 

I,  ,  clerk  of  the circuit  court,  for  the  county  of ,  in 

the  state  of  Indiana,  do  hereby  certify  that  administration  of  the  personal 

estate  of  ,  late  of  county,  deceased,  who  died  intestate,  is 

.granted  to ,  and  he  having  qualified  and  given  bond  as  such  admin- 
istrator, is  duly  authorized  to  take  upon  himself  the  administration  of 
said  estate  according  to  law. 

Witness  my  hand  and  seal  of  said  court,  this day  of ,  19 — . 

,  Clerk. 

Burns'  R.  S.  1908,  §  2742. 


§  836.    Letters  testamentary. 
Y  ss: 


state  of  Indiana, 
County, 


To  whom  these  presents  shall  come,  greeting: 

I,  ,  clerk  of  the  circuit  court,  within  the  aforesaid  county 

and  state,  do  hereby  certify  that  the  last  will  and  testament  of  , 

deceased,  late  of  said  county,  has  been  duly  admitted  to  probate  and  record 

in  said  court,  and  ,  the  executor  therein  named,  having  given  bond 

and  duly  qualified  as  such  executor  to  the  approval  of  said  court,  is  duly 
authorized  and  empowered  to  take  upon  himself  the  administration  of 
said  estate  according  to  law  and  the  terms  of  said  will. 

Witness  my  hand  and  seal  of  said  court,  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  2739.  ,  Clerk. 


§  837.    Complaint  for  appointment  of  administrator  for  ab- 
sentee. 


^    }  ^'  = 


state  of  Indiana, 
County, 

In  the  Circuit  Court, 

Term,  19- 


,  plaintiff,  complains  of  the  defendant, ,  and  for  cause  of 

complaint  shows  to  the  court,  that  said  defendant  on  the  day  of 
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19__  was  a  resident  of  the  city  of  ,  said  county  and  state, 


the  same  then,  and  for  some  time  prior  thereto,  having  been  his  usual 
place  of  residence;  that  on  said  date  he  absented  himself  therefrom  and 
went  to  parts  unknown,  and  has  continuously  since  remained  absent  and 
unheard  from  and  that  his  present  whereabouts  are  unknown.  That  said 
defendant  at  the  time  of  so  absenting  himself  left  property  both  real  and 

personal   in   said   county  of  without  having  made  any  provision 

whatever  for  the  control,  disposition  or  management  thereof,  and  that 
the  same  is  suffering  waste  and  damage  for  want  of  proper  attention  and 
care  (or  state  any  other  statutory  cause).  And  plaintiff  upon  the  facts 
so  alleged  prays  that  this  court  will  enter  its  decree  adjudging  the  estate 
of  said  absentee,  defendant,  subject  to  administration,  and  by  its  order 
appoint  some  suitable  person  as  administrator  thereof,  and  for  such 
other  and  further  relief  in  the  premises  as  the  court  may  deem  right  and 
proper.  • 

Burns'  R.  S.  190S,  §  2747. 


§  838.    Notice  to  absentee. 

(Caption  as  above.) 

To  ,  greeting: 

You  are  hereby  notified  that  the  above  named  plaintiff  has  this  day  filed 
in  the  office  of  the  clerk  of  said  court  his  certain  complaint  or  petition  al- 
leging therein  among  other  things  that  you,  the  said  defendant,  on  the 

day  of ,  19 — ,  being  then  a  resident  of  the  city  of ,  in  the 

county  of  ,  and  state  of  Indiana,  and  the  same  being  your  usual 

place  of  residence,  went  to  parts  unknown  and  have  continuously  since 
said  date  remained  absent  and  unheard  from,  leaving  property  in  said 
county  without  having  made  any  provision  for  its  control  or  management; 
that  by  reason  thereof,  said  property  is  suffering  waste  for  want  of  proper 
care,  and  praying  that  your  estate  may  be  adjudged  by  said  court  subject 
to  administration   and  an   administrator  thereof   duly   appointed.     Now, 

therefore,  you  the  said  ,  defendant  and  absentee  as  aforesaid,  are 

hereby  notified  that  said  complaint  and  the  matters  therein  alleged  will 
come  up  for  hearing  and  determination  in  said  court  at  the  court  house 

in  the  city  of ,  county  and  state  aforesaid,  on  Monday,  the day 

of ,  19 — ,  or  as  soon  thereafter  as  such  hearing  can  be  had. 

"Witness  the  clerk  and  seal  of  said  court  at  ,  Indiana,  this  

day  of ,  19—.  ,  Clerk. 

Burns'  R.  S.  1908,  §  2747. 
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§  839.    Order  of  court  in  matter  of  absentee. 

(Caption  as  above.) 

Comes  now  said  plaintiff  in  person  and  by  ,  his  attorneys,  and 

shows  to  the  court  by  proof  now  filed  and  reading  as  follows:  (insert) 
that  notice  of  the  filing  and  pendency  of  his  complaint,  and  when  and 
where  the  same  would  be  heard  was  given  said  defendant  more  than  thirty 
days  prior  to  this  date  and  to  the  date  in  said  notice,  fixed  for  such  hear- 
ing, by  publication  thereof  in  the  ,  a  public  weekly  newspaper  of 

general   circulation  printed  and  published  in  the  city  of  ,  

county,  Indiana,  and  also  by  publication  thereof,  in  the ,  a  public 

daily  newspaper  of  general  circulation,  printed  and  published  in  the  city 

of , county,  Indiana.     And  the  defendant  being  called,  fails 

to  appear  and  wholly  makes  default.  And  thereupon  said  complaint,  on 
motion  of  said  plaintiff,  is  submitted  to  the  court  for  trial,  finding  and 
judgment;  and  the  court  having  heard  the  evidence  adduced,  and  being 
sufficiently  advised  in  the  premises,  finds  that  the  allegations  in  said  com- 
plaint contained  are  true,  and  that  as  therein  charged  said  defendant  has 
absented  himself  from  this  county,  being  his  usual  place  of  residence  for 
a  period  of  more  than  five  years  last  past,  and  gone  to  parts  unknown, 
leaving  property  therein,  both  real  and  personal,  without  having  made  any 
provision  for  the  management,  control  or  disposition  thereof  (or  state 
any  other  statutory  cause). 

That  said  defendant  first  disappeared  as  aforesaid  on  the  day  of 

,  19—,  and  that  said  property  so  left  by  him  is  suffering  waste  and 

damage  for  want  of  proper  attention  and  care,  and  that  the  prayer  of 
said  complaint  asking  for  the  appointment  of  an  administrator  of  the 
estate  of  said  defendant  absentee  ought  to  be  granted.     It  is,  therefore, 

now  considered  and  decreed  by  the  court  that  said  defendant, ,  shall 

be  and  hereby  is  presumed  and  taken  to  be  dead  from  the  first  day  of  his 

said  disappearance,  to-wit:  the day  of ,  19 — ,  and  that  his  estate 

be  and  the  same  is  adjudged  subject  to  administration  in  the  same  man- 
ner and  to  the  same  extent  as  if  he  were  dead;  and  the  court  further 
orders  that  letters  of  administration  issue  upon  the  estate  of  said  absentee, 
and  that  the  costs  of  this  proceeding  be  paid  as  a  part  of  the  expense  of 
administering  the  same. 

And  now,  said ,  files  the  following  application,  duly  verified  for 

letters  of  administration,  on  the  estate  of  said  absentee  (insert)  showing 
therein  that  the  probable  value  of  the  assets  thereof  subject  to  adminis- 
tration is  $ .     And  the  court  having  examined  said  application  and 

heard  evidence  touching  the  same,  now  grants  the  prayer  thereof,  and 
authorizes  and  directs  the  issue  of  letters  of  administration  on  the  estate 
of  said  absentee  to  said  applicant  upon  his  giving  bond  and  otherwise 
qualifying  as  such  administrator  according  to  law. 

Burns'  R.  S.  1908,  §  2747. 
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§  840.    Application  for  special  letters. 

(Caption.) 

,  being  duly  sworn  on  his  oath,  says  that departed  this  life 

in  said  county  intestate  on  the day  of ,  19 — ,  and  at  the  time 

of  his  death  was  a  resident  thereof;    that  said  decedent  left  a  personal 

estate  to  be  administered  of  the  probable  value  of  dollars,  and 

that  there  is  no  one  with  authority  to  take  charge  and  control  of  the 
same;  that  by  reason  of  the  character  and  condition  of  part  of  the  assets 
of  said  estate  damage  and  loss  thereto  is  liable  to  result  unless  an  ad- 
ministrator of  said  estate  is  appointed  without  delay.  Wherefore,  he  asks 
the  appointment  of  a  special  administrator.  . 

Subscribed  and  sworn  to  . 

Burns'  R.  S.  1908,  §  2753.  ,  Clerk. 

§  841.    Order  appointing  special  administrator. 

(Caption.) 

Comes  now  and  files  the  following  verified  application  for  the 

appointment  of  a  special  administrator  of  said  estate  (insert),  and  the 
court  having  examined  the  same  and  being  sufficiently  advised  in  relation 
thereto,  finds  that  the  statements  therein  contained  are  true,  and  that  in 
the  interests  of  said  estate  a  special  administrator  thereof  should  be  ap- 
pointed. 

And  the  court  now  appoints  as  such  special  administrator,  upon 

his  giving  bond   in  the  penalty  of  $ ,  with  surety  thereon  to  the 

court's  approval,  and  otherwise  qualifying  according  to  law. 

And  said  now  appears  and  accepts  such  trust  and  tenders  bond 

to  the  approval  of  the  court  in  the  penalty  aforesaid,  with as  sure- 
ties thereon,  who  are  duly  qualified  as  to  their  sufficiency,  and  takes  and 
subscribes  an  oath  for  the  faithful  discharge  of  his  duties;  thereupon 
special  letters  of  administration  upon  said  estate  are  issued  and  deliv- 
ered to  him,  and  which,  together  with  said  bond  and  oaths,  read  as  fol- 
lows (insert). 

Burns'  R.   S.  1908,  §  2753. 

§  842.    Special  letters  of  administration. 

To  whom  these  presents  shall  come,  greeting: 

I, ,  clerk  of  the  circuit  court,  for  the  county  of ,  in 

the  state  of  Indiana,  do  hereby  certify  that  special  administration  of  the 


1508  INDIANA  PROBATE  LAW.  §  844 

personal  property  of ,  late  of  said  county,  deceased,  who  died  in- 
testate, is  granted  to  ,  and  he  having  qualified  and  given  bond  as 

such  special  administrator,  is  duly  authorized,  until  superseded  by  the 
appointment  of  a  regular  administrator,  to  take  possession  of  and  pre- 
serve the  assets  of  said  estate,  and  collect  any  and  all  debts  owing  thereto. 

Witness  my  hand  and  the  seal  of  said  court,  at ,  Indiana,  this 

day  of ,  19—.  ,  Clerk. 

Burns'  R.  S.  1908,  §  2753. 


§  844.    Petition,  special  letters,  contest  of  will. 

(After  caption,  as  follows.) 

,  respectfully  shows  to  the  court  that departed  this  life  in 

said  county  of on  the day  of ,  19 — ,  and  at  the  time  of 

his  death  was  a  resident  thereof;  that  said  decedent  left  a  personal  estate 
to  be  administered  upon  the  probable  value  of  $ ,  (that  no  admin- 
istrator thereof  has  been  appointed,  and  that  since  said  decedent's  death 
the  existence  of  a  certain  instrument  of  writing  has  been  made  known, 

which  purports  to  be  his  last  will  and  testament;  that  and  others, 

heirs  at  law  of  said  decedent  in  case  of  his  intestacy,  have  filed  in  this 
court  their  objections  in  writing  to  the  probate  of  said  instrument  as  the 
last  will  and  testament  of  said  decedent  and  are  resisting  such  probate 
and  have  given  notice  of  the  contest  thereof,  which  contest  is  now  pend- 
ing in  this  court)  or,  (that  a  certain  instrument  in  writing  purporting 
to  be  the  last  will  and  testament  of  said  decedent  has  been  produced  in 
this  court,  and,  as  shown  by  the  records  thereof,  duly  admitted  to  pro- 
bate;  (that  no  person  is  named  therein  as  executor  thereof,  or  that 

named  in  said  will  as  executor  thereof  has  refused  to  accept  such  trust 
or  qualify  as  such  executor; )  that  and  others  claiming  an  inter- 
est in  said  estate  have  filed  in  this  court  their  complaint  to  contest  the 
validity  of  said  will  and  revoke  the  said  probate  thereof  and  given  notice 
of  such  contest,  and  that  said  complaint  being  cause  No.  5120  upon  the 
dockets  of  this  court,  is  still  pending  to  which  and  the  proceedings  had 
thereunder  reference  is  now  made). 

That  pending  the  contest  of  said  will  as  aforesaid  and  in  the  interests 
of  said  estate  special  administration  thereof  should  be  granted  and  he 
prays  the  court  to  appoint  some  suitable  person  as  such  special  adminis- 
trator, and  for  all  other  proper  relief  in  the  premises.  . 


Subscribed  and  sworn  to  before  me  this — .  ,  Clerk. 

Burns'  R.  S.  1908,  §  2755. 
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§  845.    Order  for  appointment  of  special  administrator — 
Contest  will. 

(Caption.) 

Comes  now  ,  and  files  the  following  verified  application  for  the  ap- 
pointment of  a  special  administrator,  pending  a  contest  of  the  will  of 
said  decedent:  (Insert.)  And  the  court  being  sufficiently  advised  now 
finds  that  the  matters  set  forth  in  said  application  are  true;  the  court 
further  finds  that  in  the  interests  of  said  estate,  and  as  prayed  for  in 
said  petition,  a  special  administrator  thereof  should  be  appointed,  pend- 
ing such  contest. 

It  is  therefore  ordered  by  the  court  that be,  and  he  is  hereby  ap- 
pointed special  administrator  of  said  estate,  pending  the  determination  of 
said  contest  and  until  the  court  shall  otherwise  order,  upon  his  giving 

bond  in  the  penalty  of  ,  conditioned  according  to  law,  with  surety 

thereon  to  the  approval  of  court,  and  taking  and  subscribing  an  oath  as 

such  administrator  as  by  law  required.     And  now  comes  said  ,  and 

accepts  such  trust,  and  tenders  his  bond  in  the  penalty  and  conditioned 

as  aforesaid,  with  and  ,  resident  freeholders  of  this  county, 

as  sureties  thereon,  and  takes  and  subscribes  an  oath  for  the  faithful  dis- 
charge of  his  duties  as  such  administrator. 

And  the  court  being  satisfied  from  an  examination  under  oath  of  the 
solvency  and  sufficiency  of  the  said  sureties  thereon  now  approves  said 
bond,   and  thereupon   special   letters  of  administration   upon  said  estate 

are  issued  and  delivered  to  said  .     Said  bond,  oath  and  letters  are 

as  follows:      (Insert.) 

Burns'  R.  S.  1908,  §  2755. 

^  846.    Application  for  letters  de  bonis  non  after  final  set- 
tlement. 

(Caption.) 

,  being  first  duly  sworn  on  his  oath,  says  that  having  died 

intestate,  a  resident  of  county,  letters  of  administration  upon  his 

estate  were   duly   granted   and    issued   out  of   the   circuit   court   of   said 

county  to  ,  who  thereupon  proceeded  to  the  execution  of  his  said 

trust,  and  on  the day  of ,  19—,  presented  to  said  court  his  ac- 
count and  vouchers  in  final  settlement  thereof,  which  were  on  said  date 
duly  approved  by  said  court,  and  said  administrator  by  its  order  there- 
upon released  and  finally  discharged  and  said  estate  adjudged  fully  ad- 
ministered upon.  In  evidence  of  which  he  refers  to  the  papers  of  said 
estate  and  records  pertaining  to  the  administration  and  settlement  thereof 
now  on  file  in  the  clerk's  office  of  said  court.  And  said  petitioner  further 
avers  that  there  is  no  administration  of  said  estate  now  pending  in  any 

3-1 — Pro.  Law. 
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court  of  this  state;  that  he  is  a  son  of  said  decedent  and  an  heir  at  law 
of  said  estate  and  entitled  to  share  in  any  distribution  thereof  and  that 
there  are  assets  of  said  estate  in  said  county  subject  to  administration, 
that  have  not  and  should  be  administered  upon  of  the  probable  value  of 

$ .     Wherefore  he  asks  to  be  appointed  administrator  de  bonis  non 

of  said  estate.  . 


Subscribed  and  sworn  to,  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  2756.  ,  Clerk. 

§  847.    Letters  de  bonis  non — Order  of  appointment. 

(Caption.) 

Comes  now and  files  the  following  application  by  him  duly  veri- 
fied for  letters  of  administration  de  bonis  non  on  said  estate  (insert),  and 
the  court  having  examined  the  same  and  heard  evidence  thereon,  finds 

the  averments  therein  contained  to  be  true;  that  the  estate  of  said 

has  been  duly  administered  upon  in  this  court,  and  ,  the  adminis- 
trator thereof,  finally  discharged,  and  that  no  administration  of  said  es- 
tate is  pending  in  any  court  of  this  state;    that  there  are  assets  of  said 

estate  of  the  probable  value  of  dollars,  subject  to  the  jurisdiction 

of  this  court,  which  have  not  and  should  be  administered  upon,  and  that 
said  applicant  is  an  heir  at  law  of  said  estate  and  entitled  to  share  in 
any  distribution  thereof. 

And  the  court  now  grants  the  prayer  of  said  petitioner,  and  he  is  ap- 
pointed administrator  de  bonis  non  of  said  estate  upon  giving  bond  and 

otherwise  qualifying  according  to  law. 
Burns'  R.  S.  1908,  §  2756. 

§  848.    Petition  showing  incompetency  of  executor. 

(Caption.) 

The  undersigned  respectfully  represents  that  she  is  the  widow   (or  a 

legatee)   of  said  decedent.     That  said  decedent  died  testate  on  the  

day  of  ,  19 — ,  seized  of  a  large  estate,  consisting  of  real  and  per- 
sonal property  of  the  probable  value  of dollars,  as  your  petitioner 

believes,  all  of  which  is  disposed  of  by  his  last  will  and  testament,  duly 
admitted  to  probate  in  this  court.    And  your  petitioner  further  represents 

that  in,  and  by,  said  last  will  and  testament,  one  ,  of  said  county, 

is  appointed  sole  executor  thereof,  but  has  not  yet  qualified.     And  she 

avers  that  said  is  incompetent  to   discharge   the   duties  of   said 

trust,  for  the  reasons  following,  to-wit:     (Here  set  out  any  statutory  rea- 


§    849  FORMS    FOR   decedents'    ESTATES.  I5II 

son).  Wherefore  your  petitioner  prays  that  letters  of  administration 
upon  said  estate  \sith  said  will  annexed,  may  be  issued  to  some  compe- 
tent legatee  or  other  person,  and  that  a  citation  may  issue  hereon  requir- 
ing said  to  appear  in  court  and  show  cause,  if  any  he  has,  why 

such  letters  of  administration  should  not  be  granted,  notwithstanding  he 

is  named  in  said  will  as  such  executor.  . 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  2737.  ,  Clerk. 

§  849.    Petition  to  revoke  letters  improvidently  issued. 
(Caption.) 

The  undersigned  respectfully  shows  to  the  court  that  departed 

this  life  intestate  in  said  county  on  the  day  of  ,  19 — ,  and  at 

the  time  of  his  death  was  a  resident  thereof.     That  said  decedent  left  a 

personal  estate  subject  to  administration  of  the  probable  value  of , 

and  left  surviving  as  his  sole  heirs  at  law  his  widow,  ,  and  his 

children,  ,  and  this  petitioner.     That  on  the  day  of  , 

19 — ,  letters  of  administration  upon  said  estate  were  granted  by  this  court 

to  one  ,  who  by  virtue  thereof  has  taken  into  possession  the  assets 

of  said  estate  and  is  proceeding  to  administer  the  same.  Your  petitioner 
shows  that  said  ,  widow  of  said  decedent,  has  waived  and  relin- 
quished her  right  to  administer  upon  said  estate,  and  that  he  is  the  old- 
est son  of  said  decedent. 

That  at  this  time  and  at  the  date  of  the  grant  of  letters  of  adminis- 
tration upon  said  estate  to  said ,  as  aforesaid,  this  petitioner  is  and 

was  a  resident  of  said  county,  over  the  age  of  twenty-one  years,  and  in 
all  respects  duly  qualified  and  competent  to  administer  upon  said  estate, 
and  has  never  waived  or  relinquished  his  right  so  to  do. 

Wherefore,  he  prays  that  the  court  will  hold  said  letters  of  administra- 
tion so  granted  said  ,  as  issued  improvidently  and  without  right, 

and  by  its  judgment  revoke  the  same  and  appoint  this  petitioner  as  ad- 
ministrator of  said  estate.  . 

Subscribed  and  sworn  to  before  me  .  ,  Clerk. 

§  850.    Order  on  petition  to  remove  administrator,  where 
letters  improvidently  issued. 

(Caption.) 

Comes  now and  asks  that  the  petition  by  him  heretofore  filed  for 

the  removal  of as  administrator  of  said  estate  may  be  now  heard 

by  the  court,  and  comes  also  said  ,  administrator,  and  enters  his 

appearance  herein  and  files  to  said  petition  the  following  answer  (insert) 
and  said  petition  and  the  issue  joined  thereon  by  the  answer  of  said  re- 
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)i|)oii(lcnt,  arc.  now  Hubinlt.t»!d  to  the  f:ourt  for  trial,  finding  and  judgment. 
And  lli(!  <:oiirt  iuiving  lieard  the  evidence  adduced  and  being  sufficiently 
H,(lvlH<'r|  in  III''  III'  rniHes  finds  that  the  averments  in  said  petition  set  forth 
jirc  (line  :iii(l  Mi;i,l,  the  prayer  thereof  ought  to  be  granted)  or  (not  sus- 
liiliKfl  :iii(l  thai  111'"  iirayer  thereof  should  be  denied). 

(it  JH  tiicrct'oic  considered  and  ordered  by  the  court  that  the  letters  of 
juinilnlMtriition  grantfid  said  respondent  upon  said  estate  were  improvi- 
(jcnlly  Issued  and  In  denial  of  the  statutory  right  and  preference  of  said 
p(!llM()ner  to  arlni  In  Inter  thereon  and  the  same  are  hereby  superseded  and 
r<tv()ke(l  and  said  administrator  removed  from  said  trust;  and  the  court 
now  iipixiints  said  petitioner  administrator  of  said  estate  upon  his  giving 
bond  .'MKj  otherwise  (inallfying  according  to  law.  The  court  further  or- 
ders tliiit  siild  — ' shall  within days  herefrom  file  a  complete 

report  to  the  approval  of  this  court  of  his  doings,  receipts  and  expendi- 
tures us  ndnilnlslrator  of  said  estate  and  account  to  his  successor  for  all 
money  or  other  property  of  said  trust  with  which  he  is  found  chargeable 
and  lliiit  npon  so  doing,  and  not  until  then,  he  shall  be  released  and  dis- 
cliiiiKed  I'roni  I'nrtlier  liability  as  such  administrator)  or  (it  is  therefore 
ionsldercd  by  (lie  coml  that  the  prayer  of  said  petition  be  and  the  same 
Is  li<  rrby  rel'nsed,  and  said  respondent  continued  as  administrator  of 
Hiiid  estiitt"  and  that  he  have  and  recover  of  said  petitioner  his  costs  in 
I  lil.M   heliair  expcndi'd  ). 

Mums'   U.  S.    1;M)S.  S   270)2. 

v^  851.    Petition  for  removal  of  administrator. 

(r.'iptlon.) 

I'he  nndersigned  respectfully  shows  to  the  court  that  on  the  day 

oi'  .  11) — , 'was  duly  appointed  and  qualified  as  administrator 

of  (bo  o-otato  of  said  .  deceased,  and  is  still  acting  as  such  admin- 
istrator under  the  srant  of  letters  issued  out  of  this  court;  that  your 
petitioner  is  a  son  of  said  decedent  and  entitled  to  a  distributive  share 

of  his  cstaio.  and  ho  avors  and  charges  that  said should  be  removed 

as  suih  aandnisfratoi-  and  his  sivid  letters  of  administration  revoked  and 
suiuM-sodod.  for  the  tausos  and  reasons  following: 

1.  Ho  has  failed  and  refused  to  file  any  inventory  of  the  assets  of  said 
estate. 

i.  Althon;^l\  ordorod  by  this  court.  upoi\  proceedings  properly  had  and 
otiterod  of  if»i*ord,  and  bonds  duly  filed  and  approved,  to  pay  to  this  peti- 
tioner uud  one .  In  advance  of  final  settlement,  the  sum  of  

dollars  each  as  part  of  their  distributive  shares  as  heirs  at  law  of  said 
estate,  ho  has  wholly  failed  and  refused  to  pay  the  same  or  any  part 
thereof,  though  don\and  therefor  has  been  made  and  he  has  had  and  now 
has  in  his  hands  more  ths\ii  sutficient  funds  of  said  estate  applicable  for 
such  purpose  with  which  to  pay  the  same  (.or  state  any  statutory  cause 
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for  removal).  Wherefore,  your  petitioner  in  the  interests  of  said  estate 
prays  the  court  for  the  removal  of  said  administrator,  the  revocation  of 
his  letters,  and  the  appointment  of  some  suitable  person  in  his  stead  to 
administer  said  estate.  . 

State  of  Indiana,        "^ 

County,     J  ^^• 

The  above  petitioner,  being  first  duly  sworn  on  his  oath,  says  that  the 
allegations  and  statements  contained  in  the  foregoing  petition  are  true, 
as  he  verily  believes.  . 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  2762.  •  ,  Clerk. 

>i  852.    Order  on  petition  to  remove  administrator. 

(Caption.) 

Comes  now  ,  the  petitioner,  and  comes  also ,  administrator 

of  said  estate,  in  person,  and  by  ,  his  attorneys,  and  files  to  said 

petition  the  following  answer  (insert),  and  thereupon  the  issue  joined  is 
submitted  to  the  court  for  trial,  finding  and  judgment.  And  the  court 
being  suflBciently  advised,  finds  that  the  averments  in  said  petition  con- 
tained are  (true  and  that  the  prayer  thereof  ought  to  be  granted),  or  (not 
established  by  the  evidence).  (It  is  therefore  considered  by  the  court 
that  said  respondent  be,  and  he  is  hereby  removed,  as  administrator  of 
said  estate,  and  the  letters  of  administration  issued  to  him  thereon 
are  now  superseded  and  revoked,  and  the  costs  herein  accrued  are  ad- 
judged against  him  personally.     And  the  court  further  orders  that  said 

respondent,  within  days  herefrom,  file  a  complete  account  of  his 

doings  as  such  administrator  and  transfer  and  pay  over  to  his  successor 
in  said  trust  or  into  court,  for  his  benefit,  all  money  or  assets  of  said 
estate  with  which,  upon  an  examination  of  such  account,  he  may  be 
found  and  held  to  be  chargeable),  or  (it  is  therefore  considered  by  the 
court  that  the  prayer  of  said  petition  be  denied  and  said  respondent 
continued  in  the  administration  of  his  said  trust  and  recover  of  and  from 
said  petitioner  his  costs  in  this  behalf  expended.) 

Burns'  R.  S.  1908,  §  2762. 
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§  853.    General  citation. 

i   ss: 


State  of  Indiana, 
County 


In  the Circuit  Court, 

Term,  19- 


The   State  of  Indiana  to ,  administrator  of   the   estate  of 

greeting: 

You  are  hereby  cited  to  personally  appear  in  the circuit  court,  at 

the  court  house,  in  the  city  of  ,  said  state,  on  ,  the  day 

of .  19 — ,  then  and  there  to  show  cause  why  you  have  not  filed  (an 

inventory  of)   or   (report)  or  (account  in  final  settlement  of)   said  estate 

as  by  law  required,  or  (answer  a  petition  filed  in  said  court  by  

praying  for  your  removal  as' administrator  of  said  estate). 

Witness  the  clerk  and  seal  of  said  court  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §§  2763,  2909,  2915.  ,  Clerk. 

§  854.    Resignation  of  administrator. 

state  of  Indiana,         1 

County,     j"   ^^• 

In  the Circuit  Court, 

Term,  19—. 

In  the  estate  of  ,  deceased. 

The  undersigned  administrator  of  said  estate  hereby  resigns  his  trust 
as  such  administrator,  and  prays  that  this,  his  resignation,  may  be  ac- 
cepted by  the  court,  and  he  discharged  from  the  further  exercise  of  his 
said  ofiice,  upon  rendering  his  account.  ,  Adm'r. 

.  19—. 


855.    Complaint  for  intermeddling. 

y  ss: 


State  of  Indiana, 
County, 


Circuit  Court, 
Term,  19 — . 


,  admr.  of  estate  of ,  dec'd,  v. .  Complaint  for  inter- 
meddling, etc. 

The  plaintiff,  as  administrator  of  said  estate,  complains  of  the  defendant 
and  says:  That  among  the  assets  of  said  estate  subject  to  administra- 
tion, and  as  such  duly  inventoried  and  appraised,  are  and  were  the  fol- 
lowing: 

One  bay  horse  of  the  appraised  and  actual  value  of dollars.    One 
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hundred  bushels  of  wheat  of  the  appraised  and  actual  value  of dol- 
lars. That  on  or  about  the day  of ,  19—,  said  defendant  with- 
out authority  and  without  right,  claim  or  title  to  the  same  or  any  part 
thereof  unlawfully  took  possession  of  all  of  said  property  above  described 
and  unlawfully  sold  said  horse  and  converted  to  his  own  use  the  pro- 
ceeds of  such  sale;  that  he  still  unlawfully  has  in  his  possession  said 
wheat  and  has  refused  and  still  refuses,  though  demand  has  been  made 
by  this  plaintiff  as  such  administrator  to  account  for,  turn  over  and  de- 
liver said  property  or  any  part  of  the  same  or  the  value  thereof. 

That  this  plaintiff  is  and  was  entitled  as  administrator  of  said  estate 
to  the  control  and  possession  of  said  property  and  that  by  reason  of  the 
intermeddling  and  unlawful  acts  of  said  defendant  as  herein  alleged,  said 
estate  has  been  damaged  in  the  sum  of  dollars.  Wherefore  plain- 
tiff prays  judgment  against  defendant  in  the  sum  of  dollars,  and 

for  the  return  of  said  property  so  remaining  in  his  possession,  together 
with  his  costs  and  that  the  court  will  grant  all  other  proper  relief  in  the 
premises.  > 

Burns  R.  S.  1908,  §  2775.  By ,  his  attorneys. 

§  856.    Order  on  complaint  for  intermeddling. 

(Caption.) 

Comes  now  said  plaintiff.  ,  in  person  and  by  -^ ,  his  attor- 
neys, and  now  said  defendant  files  to  the  complaint  the  following  answer 
(insert).  And  the  issue  in  this  behalf  being  joined,  this  cause  is  now 
submitted  to  the  court  for  trial,  finding  and  judgment.  And  the  court 
being  sufficiently  advised  in  the  premises,  now  finds  for  the  plaintiff; 
that  the  allegations  contained  in  his  complaint  are  true  and  that  as 
therein  alleged  said  defendant  has  unlawfully  intermeddled  with  the 
property  of  said  estate  and  disposed  of  and  converted  to  his  own  use  as- 
sets thereof  of  the  value  of  dollars  and  has  also  remaining  in  his 

possession,  unlawfully,  of  the  property  of  said  estate,  one  hundred  bush- 
sis  of  wheat  to  all  of  which  said  plaintiff  as  such  administrator  is  en- 
titled to  the  possession  and  control;  that  by  reason  of  his  acts  in  the 
premises  said  defendant  is  entitled  to  no  set-off  or  credit,  as  against  said 
liability,  and  that  said  plaintiff  as  such  administrator  is  entitled  to  re- 
cover of   said   defendant  the   sum   of  dollars,   the   value   of   said 

property  so  converted  with  ten  per  cent,  damages  thereon,  together  with 
the  property  so  unlawfully  remaining  in  his  possession  as  aforesaid. 

It  is.  therefore,  now  considered  and  adjudged  by  the  court  that  said 
plaintiff,  as  administrator  of  said  estate,  recover  of  and  from  said  defend- 
ant the  sum  of dollars,  together  with  his  costs,  all  collectible  with- 
out any  relief  from  valuation  or  appraisement  laws,  and  that  any  execu- 
tion issued  hereon  shall  not  be  subject  to  stay  and  shall  be  returnable 
within  ninety  days  from  its  date. 

It  is  further  ordered  by  the  court  that  said  one  hundred  bushels  of  wheat 
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belonging  to  said  estate,  and  so  unlawfully  in  the  control  and  possession 
of  said  defendant,  be  by  him  without  delay,  returned  and  delivered  to 
said  plaintiff  to  be  administered  upon  as  other  assets  of  said  trust,  and 
failing  so  to  do  that  he,  said  defendant,  be  attached  and  punished  as  and 
for  a  contempt  of  this  court. 

Burns'  R.  S.  190S,  §  2775. 


§  857.    Petition  against  person  for  concealing  property. 

(Caption.) 

The   undersigned,   administrator   of   said    estate,    complains    of   , 

and  says  that  said  decedent  at  the  time  of  his  death,  was,  as  this  admin- 
istrator is  informed  and  has  good  reason  to  believe,  the  owner,  among 

other  things,  of  certain  property  of  the  value  of  1 —  dollars,  described 

as  follows  (here  describe  the  property  concealed);  that  said  property 
constitutes  a  part  of  the  assets  of  said  estate  to  be  administered  upon, 
and  has  never  been  in  the  custody  of  this  administrator;  that  he  believes 
said  property  to  be  in  the  possession  of  said  defendant  who  (conceals 
the  same  and  refuses  to  deliver  possession  or  give  any  account  thereof), 
or  (has  converted  the  same  to  his  own  use  and  refuses  to  account  therefor), 
although  such  possession  and  accounting  have  been  demanded  by  your 
petitioner  as  such  administrator. 

Wherefore  he  prays  that  said  defendant  may  be  cited  to  appear  before 
this  court  to  be  examined  under  oath  touching  the  matters  in  this  peti- 
tion alleged.  ,  Adm'r. 


Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  2818.  . 

§  858.    Order  on  complaint  for  concealment. 

Estate  of  ,  deceased. 

Comes  now  ,  administrator  of  said  estate,  and  files  the  following 

complaint,  by  him  duly  verified  (insert),  alleging  therein  that  he  believes 

one has  without  right  concealed  or  converted  certain  assets  of  said 

estate  described,  as  follows  (describe  them);  that  said  administrator, 
as  such,  is  entitled  to  the  possession  and  control  of  said  property,  and 

asking  that  said may  be  cited  to  appear  in  this  court  and  required 

to  answer  under  oath  touching  the  matters  in  said  complaint  alleged. 
And  the  court,  being  sufficiently  advised,  grants  the  prayer  of  said  com- 
plaint, and  a  citation  is  ordered  issued  against  said  requiring  him 

to  so  appear  on  the day  of ,  19 — .  . 

Comes  now ,  administrator  of  said  estate,  and  comes  also, , 
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in  response  to  the  citation  issued  against  him  upon  the  complaint  of  said 
administrator  alleging  that  he  has  concealed  or  converted  certain  goods 
belonging  to  said  estate;  and  now  said  respondent  is  examined,  under 
oath,  in  open  court,  touching  the  allegations  in  said  complaint  contained, 
and  the  interrogatories  to  him  propounded  and  his  answers  thereto  are 
now  reduced  to  writing  and  being  by  him  subscribed,  are  ordered  filed 
and  preserved  by  the  clerk  of  this  court.  And  said  respondent  is  now 
discharged  from  further  attendance  on  account  of  such  citation. 

Burns'  R.  S.  1908,  §  2818. 

§  859.    Request  of  surety  to  be  released  from  bond. 

(Caption.) 

The  undersigned  shows  to  the  court  that  he  is  a  surety  on  the  bond 
executed  by  ,  as  administrator  (of  the  personal  estate  of  said  dece- 
dent) or  (to  account  for  the  proceeds  of  the  sale  of  said  decedent's  real 
estate)  and  desires  to  be  released  therefrom. 

Wherefore,  he  prays  the  court  by  its  order  to  release  and  discharge 
him  from  further  liability  on  account  of  his  suretyship  on  said  bond. 

Burns'  R.  S.  1908,  §  2769.  • 

§  860.    Notice   of  request  of  surety  to  be  released  from 
bond. 


State  of  Indiana, 
County, 

To 


} 


You  are  hereby  notified  that  I  have  filed  in  the  circuit  court  of 

said  county  and  state,  a  request  in  writing  to  be  released  as  surety  on  the 

bond  by  you  executed  as  administrator   (of  the  personal  estate  of  , 

deceased)   or   (to  account  for  the  proceeds  of  the  sale  of  the  real  estate 

of  ,  deceased)   and  that  the  same  will  be  by  me  submitted  to  said 

court  for  action,  on  Monday,  the day  of ,  19 — .  . 


PROOF  OF   SEEVICE. 


,  being  duly  sworn  on  his  oath,  says  that  on  the  day  of 

^  19 — ^  he  served  the  foregoing  notice  by  reading  the  same  and  de- 
livering a  true  copy  thereof  to  said  •  • 

Subscribed  and  sworn  to  before  me,  the day  of ,  19 — . 
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§  861.    Release  of  surety — Order  for  new  bond. 

Estate  of ,  deceased. 

Comes  now  andj  submits  to  the   court   an   application   by   himi 

heretofore  filed  to  be  released  as  surety  on  the  bond  given  by  ■ — ,  as 

administrator  (of  the  personal  estate  of  said  decedent)  or  (to  account  for 
the  proceeds  of  the  sale  of  certain  real  estate  of  said  decedent)  and  shows 
to  the  satisfaction  of  the  court  by  a  written  notice  and  proof  of  the  serv- 
ice thereof  now  produced  and  reading  as  follows  (insert);  that  said 

has  been  duly  notified  of  said  application,  and  where  the  same  would  be 
heard  more  than  ten  days  prior  to  this  date,  and  to  the  time  fixed  in 
such  notice  for  the  hearing  thereof.  And  the  court  having  examined  said 
application  finds  that  said  petitioner  is  of  right  entitled  to  the  relief 
therein  prayed  for,  and  that  the  same  should  be  granted. 

It  is  therefore  now  ordered  by  the  court  that  said  be  and  he  is 

hereby  required  on  or  before  the  day  of  ,  19 — ,  to  file  a  new 

bond  as  administrator  of  said  estate,  in  a  penalty  of  $ ,  with  good 

and  suflicient  surety  thereon  to  the  approval  of  this  court,  and  failing  so 
to  do  that  he  be  removed  from  said  trust  and  his  letters  of  administra- 
tion revoked. 

Burns'  R.  S.  1908,  §  2769. 

§  862.    Surety's  release — Order  showing  new  bond  filed. 

Estate  of ,  deceased. 

Comes  now ,  administrator  of  said  estate,  and  in  compliance  with 

the  order  of  this  court  heretofore  made  upon  the  application  of to 

be  released  as  surety,  tenders  a  new  bond  as  administrator  (of  the  per- 
sonal estate  of  said  decedent)  or  (to  account  for  the  proceeds  of  the  sale 
of  said  decedent's  real  estate)  in  a  penalty  of  $ ,  with  resi- 
dent freeholders  as  sureties  thereon,  who  are  now  qualified  as  to  their 
solvency  and  sufficiency.  And  the  court  being  advised  now  approves  said 
bond,  and  the  same  is  ordered  filed  and  recorded. 

It   is  therefore   now   considered   and  adjudged  by   the   court  that  said 

,  as  surety  on  the  said  original  bond  executed  by  said  ,  as 

administrator  of  said  estate,  be  and  he  is  hereby  released  and  discharged 
from  all  liability  on  account  of  any  further  acts,  defaults  or  omissions  of 
his  said  principal  as  such  administrator. 

And  the  costs  "hereof  are  taxed  against  and  ordered  paid  by  said  peti- 
tioner. 

Burns'  R.  S.  1908,  §  2769. 
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§  863.    Surety's  release — Order  removing  administrator. 


Estate  of 


-,  deceased. 


Comes  now 


and  shows  to  the  court  that 


•was  ordered,  as 


administrator  of  said  estate,  in  proceedings  heretofore  had  for  the  release 
of  said  petitioner  as  surety,  to  file  a  new  bond  and  as  such  administrator 
on  or  before  the ,  but  has  wholly  neglected  and  refused  so  to  do. 

It  is  therefore  considered  by  the  court  that  said  be  and  he  is 

hereby  removed  as  administrator  of  said  estate,  and  the  letters  of  admin- 
istration granted  to  him  thereon  are  now  revoked. 

And  the  court  further  orders  that  said  ,  as  such  administrator, 

be  and  he  is  hereby  ordered  and  required  to  file  a  complete  account  of 

his  doings  in  the  administration  of  said  estate  on  or  before  the  day 

of ,  19 — ,  and  abide  the  findings  and  orders  of  the  court  thereon. 

Burns'  R.  S.  1908,  §  2769. 


§  864.    Inventory  and  appraisement. 

An  inventory  of  the  personal  estate  of  ,  deceased,  late  of  

county,  Indiana,  taken  by  ,  administrator,  or  executor,  and  ap- 
praised by  and  ,  two  reputable  and  disinterested  household- 
ers of  said  county,  who,  before  proceeding  to  the  discharge  of  their  duties, 
took  and  subscribed  the  oath  required  by  law  and  indorsed  hereon.  Said 
appraisement  was  made  by  said  appraisers  in  the  presence  of  said  ad- 
ministrator (or  executor)  and  in  the  presence  of  each  other. 


No. 


Nature  of 

Debts,  Daes, 

Etc. 


Names 
OF  Debtobs. 


Principal 
and  Date  of 
Debt?,  Credits 
and  Dates, 
Commence- 
ment and 
Kate  of  Inter- 
est, Etc. 


Appraised 
Value. 


Dols.    Cts. 


If  taken  by 
widow,  so  note 
it,  by  also 
I  placing  in  this 
column,  oppo- 
site the  item  so 
taken,  its  ap- 
praised value. 


Note John  Jones. ;  $200,  date  Jan.  1,        $210  00 

1><90,  interest 
6  percent,  from 
date,  no  credits. 
Money  on      ' 
hands $300.  300  00 


$300  00 


Bemabes. 


Total  appraised  value  of  debts,  dues,  etc $510  00 

Total  of  debts  and  dues,  etc.,  taken  by  widow 300  00 
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No. 

Description  OF  Kind  and 
Quality  of  Goods,  Etc. 

Appraised 
Value 

Dole.           Cts. 

If  taken  by  widow, 

so  note,  by  also 

placing  in  this 

column,  opposite 

the  item  so  taken, 

its  appraised, 

value. 

Remarks. 

3 

$  60  00 

40  00 

200  00 

$60  00 
40  00 

4 

5 

Twenty  head  of  young  cattle . . 

Total  appraised  value  of  goods,  etc $300  00 

Total  value  of  goods,  etc.,  taken  by  widow 100  00 

recapitulation. 

Appraised  value  of  debts,    dues,    etc $510  00 

Appraised  value  of  goods,  etc 300  00 


Total  appraised  value  of  personal  estate $810  00 

Total  amount  personal  estate  taken  by  widow,  as  shown  by  in- 
ventory, and  her  receipt  hereto  attached 400  00 

Signed  by  us  this day  of ,  19 — .  , 

Attest: ,  Adm'r.  . 


Appraisers. 


State  of  Indiana, 
County 


.} 


OATH  OF  APPRAISERS. 


We 


and 


— ,  swear  that  we  will  honestly  and  impartially  ap- 
praise all  the  personal  estate  of ,  deceased,  late  of  said  county  and 

state,  that  may  be  exhibited  to  us,  at  its  fair  cash  value.  , 


Subscribed  and  sworn  to  before  me,  this 


day  of 


-,  19- 


OATH  OF  ADMINISTRATOR  OB  EXECUTOR. 


State  of  Indiana, 
County 


.} 


The  undersigned,  administrator   (or  executor)   of  the  estate  of , 

deceased,  late  of  said  county  and  state,  swear —  that  the  foregoing  in- 
ventory contains  a  complete  statement  of  all  the  personal  estate  of  said 
decedent  which  has  come  to knowledge,  as  well  as  a  complete  state- 
ment of  the  property  taken  by  the  widow  of  said  decedent,  and  the  ap- 
praisement thereof.  , 


Subscribed  and  sworn  to  before  me,  this 


day  of 


Circuit  Court 


-,  19—. 
-,  Clerk. 
—  County. 
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widow's  eeceipt. 

Received  of ,  administrator —  of  the  estate  of  my  deceased  hus- 
band   ,  the  items  and  articles  mentioned  in  the  foregoing  inventory 

as  charged  to  and  selected  by  me,  on  account  of  my  statutory  allowance  as 
widow  of  said  decedent,  and  the  appraised  value  of  which,  as  shown  by 

said  inventory,  amounts  in  the  aggregate  to  the  sum  of dollars  and 

cents.  . 

Dated ,  19—. 

Witness: 


Burns'  R.  S.  1908,  §  2777. 

§  865.    Notice  of  public  sale  of  personal  property. 

(Caption.) 

Notice  is  hereby  given  that  the  undersigned,  administrator  of  the  estate 
of  ,  deceased,  will  offer  for  sale,  at  public  auction,  at  the  late  resi- 
dence of  said  decedent,  in  township,  in  said  county  and  state,  on 

,  the day  of ,  19 — ,  the  personal  property  of  said  estate, 

consisting  of  (here  describe  property  to  be  sold).  Said  sale  to  begin  at 
o'clock  —  M. 

Terms — All  sums  of  five  dollars  and  under  cash  in  hand,  over  five  dol- 
lars a  credit  of  not  to  exceed  nine  months  will  be  given,  the  purchaser 
executing  his  note  therefor,  bearing  six  per  cent,  interest  after  maturity, 
waiving  relief  providing  for  attorney's  fees  and  with  sureties  thereon  to 
the  approval  of  the  administrator.  ,  Adm'r. 

Dated  . 

Burns'  R.  S.  1908,  §  2793. 

§866.    Sale  bill. 
state  of  Indiana, 


} 


County,     J  ^^• 

In  the  matter  of  the  estate  of 

,  deceased. 

Account  of  sale  of  personal  property  belonging  to  the  estate  of  


deceased,  held  at  the  late  residence  of  such  decedent,  in  township, 

in  said  county  and  state,  on  the  day  of  ,  19 — ,  by  ,  ad- 
ministrator; the  terms  of  such  sale  being  as  follows  (here  set  out  terms). 
The  account  of  such  sale  being  taken  and  kept  by as  clerk. 
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866 


go 

O   0) 


Description  of 

Items  of  Articles 

Sold. 


Amount 
Sold  for. 

Dols.    Cts, 


Cash  Paid 


Dols,   Cts. 


Names  of  Pur- 
chasers. 


Names  of 

Sureties  on 

Notes  Taken. 


Total  amount  of  sales,  $ . 

Total  amount  of  cash  paid,  $ . 

LIST   OF   ARTICLES    SUBJECT  TO    SALE,    AND   REMAINING    UNSOLD,    TOGETHER   WITH 

APPRAISED  VALUE  THEREOF,   AS  ENUMERATED  AND  SHOWN   IN 

THE  INV'ENTORY  OF   SAID  ESTATE. 


Appraised  Value 
in  Inventory. 


Dollars.  Cents. 


RECAPITULATION. 


Total  amount  of  sales,  $ . 

Total  amount  cash  paid,  $ . 

Appraised  value  of  articles  unsold, 


State  of  Indiana, 
County, 


} 


-,  Clerk  of  Sale. 


I ,  clerk  of  the  sale  of  the  personal  property  belonging  to  the  es- 
tate of ,  deceased,  late  of  said  county  and  state,  and  not  being  inter- 
ested in  said  estate,  or  related  to  the  administrator—  thereof,  do  swear 
that  the  foregoing  sale  bill  contains  a  true  and  complete  account  of  the 
sale  of  the  personal  property  of  the  estate  of  said  decedent,  by  the  admin- 
istrator—  thereof,  at  the  time  and  place  and  on  the  terms  In  said  bill  of 
sale  set  forth;  and  that  the  list  following  the  account  of  such  sale  is  a  true 
and  complete  statement  of  the  articles  belonging  to  said  estate,  subject  to 
sale,  and  remaining  unsold,  and  of  the  appraised  value  thereof,  as  shown 
by  the  inventory  of  said  estate.  

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

,  Adm'r. 
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y,    }  ""= 


state  of  Indiana, 
Count 


The  undersigned,  administrator —  of  the  said  estate  of ,  deceased, 

swear —  that  the  foregoing  sale  bill  contains  a  true  and  complete  account 
of  the  sale  of  the  personal  property  belonging  to  the  estate  of  said  de- 
cedent, had,  at  the  time  and  place,  and  on  the  terms  in  said  bill  of  sale  set 
forth;  and  that  the  list  of  property  subject  to  sale  and  remaining  unsold, 
subjoined  to  said  bill  of  sale,  and  of  the  appraised  value  of  the  same,  is  a 
complete  and  correct  statement  thereof,  as  appears  from  the  inventory  of 
said  estate.  . 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

,  Clerk  Circuit  Court,  County. 

Burns'  R.  S.  1908,  §  2807. 

APPBOVAL  OF   INVENTORY   OB   SALE   BILL. 

The  undersigned,  judge  (or  clerk)  of  the  — ; circuit  court,  having  ex- 
amined the  within  inventory  (or  sale  bill)  hereby  certifies  the  same  to  be 
correct  and  in  proper  form,  this day  of ,  19 — .  . 

Burns'  R.  S.  1908,  §  2788. 

§  867.    Petition  to  postpone  sale. 

(Caption.) 

The  undersigned,  administrator  of  said  estate,  shows  to  the  court  that 
certain  of  the  assets  thereof,  duly  inventoried,  and  appraised  at  the  sum 

of  $ ,  are  described  as  follows:      (describe  property)   that  the  sale 

of  the  same  or  any  part  thereof  is  not  at  this  time  necessary  for  the  pay- 
ment of  the  debts  and  liabilities  of  said  estate,  and  if  exposed  to  sale  the 
real  value  thereof  would  not  be  realized.  That  from  information  now 
possessed  by  your  administrator  he  is  satisfied  that  said  estate  is  solvent 
and  has  sufficient  other  personal  assets  with  which  to  pay  all  of  the  in- 
debtedness, and  that  the  heirs  at  law  of  said  decedent  are  desirous  of  hav- 
ing said  property  above  described,  or  so  much  of  the  same  as  may  not 
eventually  be  required  to  pay  the  debts  of  said  intestate  distributed  among 
them  upon  final  settlement  in  lieu  of  any  proceeds  that  might  be  derived 
from  a  sale  thereof.  He  further  shows  that  said  property  is  now  being, 
and  will  be,  carefully  preserved  and  protected  by  him  and  by  delay  in 
its  sale  will  not  be  liable  to  loss  or  damage;  that  his  bond  as  adminis- 
trator of  said  estate  is  in  a  penalty  and  with  surety  sufficient  to  insure 
the  safety  of  such  property,  while  in  his  possession,  under  any  order  made 
upon  this  petition,  and  that  a  postponement  of  the  sale  thereof  will  be  to 
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the  advantage  of  the  heirs  at  law  and  beneficiaries  of  said  estate.    Where- 
fore, he  prays  an  order  authorizing  such  postponement  for  such  time  as 

the  court  upon  the  facts  may  deem  advisable.  . 

Subscribed  and  sworn  to  before  me,  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  2795.  . 


§  868.    Order  postponing  sale. 

(Caption.) 

Comes  now  ,  administrator  of  said  estate,  and  files  the  following 

verified  petition  (insert)  praying  therein  for  a  postponement  of  the  sale 
of  certain  personal  property  belonging  thereto  and  in  said  petition  de- 
scribed. And  the  court  being  sufficiently  advised  finds  the  averments  in 
said  petition  contained  to  be  true  and  that  in  the  interests  of  said  estate 
the  prayer  thereof  ought  to  be  granted;  the  court  further  finds  that  said 
administrator  is  under  sufficient  bond  to  secure  the  safety  of  said  property 
and  that  the  sale  thereof  so  far  as  now  known  will  not  be  necessary  for 
the  payment  of  the  debts  of  said  intestate.  It  is  therefore  now  ordered 
that  the  sale  of  the  personal  property  in  said  petition  described  be  and 
the  same  is  hereby  postponed  until  the  court  shall  otherwise  order. 

Burns'  R.  S.  1908,  §  2795. 

§  869.    Petition  to  sell  personal  property  at  private  sale. 

(Caption.) 

The  undersigned  administrator  of  said  estate  respectfully  shows  to  the 
court  that  among  the  assets  thereof  duly  inventoried  and  appraised  is  the 
following  described  property,  to-wit:  (describe  it).  That  from  investiga- 
tion by  him  made  he  believes  said  property  can  be  sold  at  a  better  price 
and  to  greater  advantage  at  private  than  at  public  sale.  Wherefore,  in 
the  interests  of  said  estate  he  prays  an  order  authorizing  him  to  sell  the 
same  at  private  sale  on  such  terms,  notice  and  conditions  as  the  court 
may  direct.  Adm'r. 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §2806.  


§  870.    Order  for  sale  of  personal  property,  private  sale. 

Estate  of  ,  deceased. 

Comes  now ,  administrator  of  said  estate,  and  files  the  following 

duly  verified  petition  for  the  private  sale  of  certain  personal  property  be- 
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longing  thereto  (insert).  And-the  court  having  examined  said  petition, 
and  being  sufficiently  advised,  finds  that  the  averments  therein  contained 
are  true  and  that  in  the  interests  of  said  estate  the  prayer  thereof  ought 
to  be  granted.  It  is  therefore  now  considered  and  ordered  by  the  court 
that  the  personal  property  of  said  estate,  in  said  petition  mentioned  and 
described  as  follows,  to-wit  (describe  it),  be  sold  by  said  administrator 
at  private  sale  for  not  less  than  the  full  appraised  value  thereof  and  upon 
the  following  terms  and  conditions:  at  least  one-third  of  the  purchase 
money  cash  in  hand,  and  the  balance  in  two  equal  installments,  payable, 
respectively,  in  three  and  six  months  from  day  of  sale,  evidenced  by  notes 
of  the  purchaser  bearing  interest  at  6  per  cent,  from  date,  waiving  relief, 
providing  for  attorneys'  fees,  and  with  approved  personal  security  thereon. 
And  said  administrator  is  hereby  required  to  give  five  days'  notice  of 
the  time,  terms  and  place  of  such  sale  by  one  publication  in  some  (daily) 
or  (weekly)  public  newspaper  of  general  circulation  printed  and  pub- 
lished in  ,  Indiana,  and  continue  the  sale  from  day  to  day  there- 
after until  such  property  is  all  sold,  and  he  is  further  directed  to  make 
due  return  of  his  proceedings  under  this  order  within  sixty  days  from 
this  date. 

Burns'  R.  S.  1894,  §  2444. 

§871.    Administrator's  notice  of  private  sale  of  personal 
property. 

Estate  of  ,  deceased. 

By  virtue  of  an  order  of  the  circuit  court,  and  subject  to  its  ap- 
proval, the  undersigned  administrator  of  the  estate  of  ,  deceased, 

will,  at  the  hour  of  o'clock,  — .  ii.,  of  the  day  of ,  19—, 

and  from  day  to  day  thereafter  until  sold,  offer  for  sale  at  private  sale, 

at  xo. street,  in  the  city  of ,  Indiana,  the  following  described 

personal  property  belonging  to  said  estate  (describe  property),  said  prop- 
erty will  be  sold  for  not  less  than  the  full  appraised  value  thereof  and 
on  the  following  terms  and  conditions:  at  least  one-third  of  the  purchase 
money  cash  in  hand  and  the  balance  in  equal  installments,  payable  in 
not  to  exceed  six  and  nine  months,  evidenced  by  notes  of  the  purchaser, 
bearing  6  per  cent,  interest  from  date,  waiving  valuation  laws,  providing 
for  attorneys'  fees,  and  with  approved  personal  security  thereon. 

Burns'  R.  S.  1908,  §  2806.  ,  Adm'r. 

§  872.    Report  of  private  sale  of  personal  property. 

(Caption.) 

The  undersigned  administrator  of  said  estate  respectfully  shows  that 
after  giving  notice  of  the  time,  terms  and  place  of  sale,  pursuant  to  the 

35 — Pro.  Law. 
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order  of  this  court  authorizing  the  same,  proof  of  which  notice  is  hereto 
attached  and  made  part  of  this  report,  he  at  the  time  and  place,  and  on 
the  terms  in  such  notice  specified,  offered  for  sale  and  sold  at  private  sale, 
subject  to  the  court's  approval,  certain  personal  property  of  said  estate, 
a  description  of  which,  the  amounts  of  the  purchase  prices,  names  of  the 
purchasers  and  of  the  sureties  on  notes  given,  being  as  follows: 


Description  OF  Prop- 
erty. 

Pur- 
chasers. 

Purchase- 
price. 

Cash 
paid 

Notes 
*     given 
for. 

Names  of 
Sureties. 

Totals, 

$ 

$ 

$ 

That  said  sums  were  the  highest  and  best  bids  received  for  said  property 
and  the  full  appraised  value  thereof  and  that  said  several  purchasers  have 
in  all  things  complied  with  the  terms  of  such  sale.) 

or 

(The  following  described  personal  property,  to-wit  (give  description): 
That became  the  purchaser  thereof  for  the  sum  of  $ ,  that  be- 
ing  the  highest  and   best   price   offered   therefor   and   the   full   appraised 

value  thereof.     Said  purchaser  has  paid  in  cash  $ ,  and  executed  his 

notes  in  the  manner  provided  in  the  order  of  sale  for  the  balance  of  said 

purchase-money  with  as   surety  thereon,  who  is   amply  good  for 

the  amounts  thereof.) 

And  said  administrator  now  brings  into  court  said  cash  received,  and 
the  notes  so  executed  and  prays  that  his  acts  in  the  premises  may  be  ap- 
proved and  said  sale  confirmed.  . 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 


873.    Order  confirming  private  sale  of  personal  property. 


Estate  of ,  deceased. 

Comes  now  ,  administrator  of  said  estate,  and  files  the  following 


verified  report  of  the  private  sale  of  certain  personal  property  therein 
described,  together  with  proof  of  notice  of  such  sale  (insert),  and  the 
court  having  examined  the  same,  together  with  the  exhibits  therewith 
filed,  and  being  sufficiently  advised  in  the  premises,  finds  that  said  ad- 
ministrator, after  giving  notice  of  such  sale  as  required  by  the  order  of 
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this  court   authorizing   the   same,   sold   said   property   at  private   sale  to 

( )  or  (to  the  said  several  purchasers  in  said  report  named)  for  the 

full  appraised  value  thereof,  and  that  said  purchaser  has  (paid  to  said 
administrator  in  cash  the  amount  of  his  bid)  or  (made  the  cash  payment 
and  executed  the  notes  required  by  the  terms  of  such  sale).  And  the 
court,  now  in  all  things  approves  said  report  and  ratifies  said  sale,  and 
the  title  to  the  property  so  sold  is  now  vested  and  confirmed  in  the  pur- 
chaser. 

§  874.    Petition  sale  of  corporation  stock. 
(Caption.) 

The  undersigned,  administrator  of  said  estate,  shows  to  the  court  that 

among  the  assets  of  said  estate  are  shares  of  stock  in  the  

of  the  face  value  of  $ ,  evidenced  by  certificates  No.  ,  and  of 

the  appraised  value  of  $ per  share,  as  appears  from  the  inventory 

and  appraisements  on  file;  that  it  has  become  necessary  to  sell  and  trans- 
fer said  stock.  He,  therefore,  prays  an  order  authorizing  such  sale  upon 
such  terms  and  conditions  as  the  court  may  deem  to  be  in  the  best  inter- 
ests of  said  estate.  ,  Adm'r. 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 


Burns'  R.  S.  1908,  §  2796.  • 

§  875.    Order  for  sale  of  corporation  stock. 

(Caption.) 

Comes  now  said  administrator  and  files  the  following  verified  petition 

(insert)  praying  therein  for  an  order  authorizing  the  sale  of shares 

of  stock  in  the  .    And  the  court  having  examined  said  petition  and 

finding  the  averments  thereof  to  be  true,  now  orders  that  said  adminis- 
trator, after  giving  five  days'  notice  of  the  time,  terms  and  place  of  such 

sale,  by  one  publication  in  the ,  a  newspaper  of  general  circulation, 

printed  and  published  in county,  Indiana,  offer  said  stock  at  private 

sale  for  cash,  at  not  less  than  the  full  appraised  value  thereof,  and  sub- 
ject in  all  things  to  the  approval  of  this  court.  And  said  administrator 
is  ordered  to  make  due  report  of  his  proceedings  under  this  order  and 
time  is  given. 

Burns'  R.  S.  1908,  §  2796. 

§  876.    Order  on  report  of  sale  of  stock. 

(Caption.) 

Comes  now  ,  administrator  of  said  estate,  and  files  the  following 

report  of  the  sale  of shares  of  stock  in ,  together  with  proof 
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of  the  publication  of  notice  of  such  sale  (insert)  from  which  it  appears, 
and  the  court  so  finds  that  after  giving  notice  of  the  time,  terms  and  place 
of  such  sale  as  required  by  the  order  of  this  court  authorizing  the  same, 

said  administrator  sold  said  shares  of  stock  at  private  sale  to  for 

the  sum  of cash,  that  being  the  highest  and  best  bid  therefor,  and 

the  full  appraised  value  thereof,  and  which  proceeds  of  sale  said  admin- 
istrator now  brings  into  court.  And  the  court  having  examined  said  re- 
port and  being  sufficiently  advised  in  relation  thereto,  now  in  all  things 
approves  the  same  and  confirms  the  sale  so  reported,  and  orders  said  ad- 
ministrator to  make  all  transfers  and  assignments  of  said  stock  necessary 
to  vest  in  said  purchaser  the  full  and  legal  title  thereto. 

§  877.    Petition  sale  of  perishable  property  by  special  ad- 
ministrator. 

(Caption.) 

The  undersigned,  special  administrator  of  said  estate  under  grant  or 
letters  issued  out  of  this  court,  respectfully  shows  that  he  has  taken  an 
inventory  and  had  made  an  appraisement  of  all  the  personal  assets  of 
said  estate  coming  to  his  knowledge  or  possession,  and  filed  the  same  in 
the  clerk' s^,  office  of  this  court. 

That  among  the  assets  so  inventoried  and  appraised  are  the  following: 
(here  give  description)  and  that  said  property  so  above  described  is  all 
of  a  perishable  nature,  and  any  delay  in  the  sale  thereof  liable  to  entail 
loss  upon  said  estate.  Wherefore  he  prays  authority  to  make  a  speedy 
sale  of  said  property  so  described  at  private  sale  and  upon  such  terms 
and  conditions  as  the  court  may  deem  most  advisable  in  the  interests  of 
said  estate.  . 

Subscribed  and  sworn  to  before  me  this  day  of ,  19 — . 

,  Clerk. 

Burns'  R.  S.  1908,  §  2754. 

§  878.    Order  sale,  perishable  property. 

(Caption.) 

Comes  now  ,  special  administrator  of  said  estate,  and  files  the 

following  verified  petition  (insert),  showing  therein  that  among  the  as- 
sets of  said  estate,  duly  inventoried  and  appraised,  is  the  following  de- 
scribed property  (give  description);  that  any  delay  in  the  sale  thereof 
by  reason  of  the  perishable  character  of  said  property  is  liable  to  result 
in  loss  to  said  estate,  and  praying  authority  to  make  an  early  sale  of  the 
same  at  private  sale.  And  the  court  having  examined  said  petition,  and 
being  advised,  finds  the  averments  therein  contained  to  be  true,  and 
that  in  the  interests  of  said  estate  the  prayer  thereof  ought  to  be  granted. 
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It  is  therefore  ordered  by  the  court  that  said  special  administrator  be,  and 
he  is  authorized  and  directed,  to  sell  said  property  in  his  petition  men- 
tioned and  above  described  at  private  sale  for  cash  and  for  not  less  than 
the  full  appraised  value  thereof,  after  posting  notices  of  the  time,  terms 
and  place  of  such  sale,  two  days  prior  to  the  date  fixed  therefor,  in  three 

public  places  in  the   city  of  ,  county,  Indiana.     And   said 

administrator  is  required  to  make  due  report  of  his  proceedings  under 
this  order  and  time  is  given. 

Burns'  R.  S.  1908,  §  2754. 


§  879.    Petition  for  sale  of  contract  for  purchase  of  lands. 

y,    }  "'■ 


State  of  Indiana, 
Count 

Circuit  Court, 
Term,  19 


In  the  matter  of  the  estate  of ,  deceased. 

The  undersigned  administrator  of  said  estate  shows  to  the  court  that 
the  decedent  in  his  lifetime  entered  into  a  contract  in  writing  with  one 

,  a  copy  of  which  is  filed  herewith,  for  the  purchase  of  certain  real 

estate  therein  described  at  and  for  the  sum  of  $ ;    that  upon  said 

purchase  said  decedent  paid  in  cash  $ ,  and  for  the  remaining  sum 

of  $ executed  notes  for  $ each,  payable,  respectively,  on  the 

day  of  ,  19 — ,  19 —  and  19 — ,  with  interest  at  6  per  cent,  from 

the  date  of  the  same,  which  notes  were  all  unpaid  at  the  time  of  his 
death,  and  so  continue.  He  further  shows  (that  it  would  be  more  to  the 
advantage  of  those  interested  in  said  estate  that  the  interest  of  said  dece- 
dent under  said  contract  should  be  sold  than  that  the  assets  thereof  in 
the  hands  of  your  petitioner  should  be  applied  to  the  payment  of  said 
notes,  so  given  for  the  balance  of  the  purchase-money  due  under  said 
contract),  or  (that  the  assets  in  his  hands  as  such  administrator  are 
insufficient  to  pay  and  discharge  the  said  unpaid  installments  upon  said 
contract,  and  that,  in  the  interests  of  the  beneficiaries  of  said  estate, 
the  title  therein  of  said  decedent  should  be  sold).  He  refers  to  the  in- 
ventory and  appraisement  of  said  estate  on  file,  from  which  it  will  appear 

that  the  interest  of  the  decedent  in  said  contract  is  valued  at  $ .    He 

therefore  asks  authority  to  sell  the  same  at  private  sale  upon  such  terms 
as  the  court  may  deem  in  the  best  interests  of  said  estate. 

,  Adm'r. 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  2801.  ,  Clerk. 
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§  880.    Order  on  sale  of  real  estate  contract. 


Estate  of 


Comes  now  ,  administrator  of  said  estate,  and  files  the  following 

verified  petition  (insert)  in  and  by  which  he  shows  that  among  the  as- 
sets of  said  estate  duly  inventoried  and  appraised  is  the  interest  of  said 

decedent  in  and  to  a  certain  written  contract  entered  into  with  one 

for  the  purchase  of  certain  real  estate  described  as  follows  (describe  it). 
That  by  the  terms  of  said  contract  there  still  remains  due  thereon  from 
decedent  certain  payments  evidenced  by  his  notes  as  set  forth  in  said  pe- 
tition and  aggregating  $ ;    that  it  would  be  more  to  the  advantage 

of  those  interested  in  said  estate  to  sell  said  decedent's  interest  under  said 
contract  than  to  complete  the  payments  therein  specified  and  asking  au- 
thority to  make  such  sale. 

And  the  court  having  examined  said  petition  and  being  sufficiently  ad- 
vised in  relation  thereto  now  finds  that  the  averments  therein  contained 
are  true  and  that  in  the  interests  of  said  estate  the  prayer  thereof  ought 
to  be  granted. 

It  is,  therefore,  ordered  by  the  court  that  the  interest  of  said  decedent 
in  and  to  said  contract  for  the  purchase  of  said  real  estate  and  subject  to 
all  payments  due  or  to  become  due  thereon  be  sold  by  said  administrator 
at  private  sale  for  not  less  than  the  full  appraised  value  thereof  and  upon 
the  following  terms  and  conditions:  at  least  one-third  of  the  purchase 
price  cash  in  hand,  and  the  balance  in  two  equal  installments  payable 
in  not  to  exceed  six  and  nine  months  evidenced  by  purchasers'  notes  bear- 
ing six  per  cent,  from  their  date,  waiving  relief,  providing  for  attorneys 
fees  and  with  approved  personal  security  thereon;  and  the  purchaser  at 
such  sale  shall  give  bond  with  sufficient  surety  in  a  penalty  and  con- 
ditioned as  by  law  required  to  indemnify  said  administrator  and  all  others 
interested  in  said  estate  on  account  of  the  payments  provided  in,  or  any 
demands  growing  out  of  said   contract.     Said   administrator   is   required 

to  give  days'  notice  of  the  time,  terms  and  place  of  such  sale  by 

publications   in   some    (daily   or  weekly)    newspaper   printed   and 

published  in  county,  Indiana,  and  to  make  due  return  of  his  pro- 
ceedings under  this  order. 

Burns'  R.  S.  1908,  §  2801. 

§  881.    Report  of  sale  of  real  estate  contract. 

(Caption.) 

The  undersigned,  administrator  of  said  estate,  respectfully  reports  that, 
pursuant  to  the  order  of  this  court  heretofore  made,  and  after  giving 
notice  of  such  sale  as  by  said  order  required,  a  copy  of  which  and  proof 
of  the  publication  thereof  being  hereto  attached  and  made  part  of  this 
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report,  he,  on  the  day  of  ,  19 — ,  at  the  place  in  said  notice 

mentioned,  sold  at  private  sale  the  interest  of  said  decedent  in  and  to 
the  contract  for  the  purchase  of  certain  real  estate  mentioned  and  de- 
scribed in  said  order  to for  the  sum  of  $ ,  that  being  the  full 

appraised  value  thereof  and  the  highest  and  best  bid  therefor  by  him 
received;    that  in  accordance  with  the  terms  of  sale  said  purchaser  paid 

in  cash  $ and  gave  his  note  for  $ ,  payable  months  after 

date,  waiving  relief,  providing  for  attorneys'  fees  and  with as  sure- 
ty thereon;  said  purchaser  also  executed  his  bond  in  a  penalty  of  $ , 

being  double  the  total  payments  due  or  to  become  due  upon  said  contract — 
with and as  sureties  thereon,  and  conditioned  as  by  law  re- 
quired to  secure  the  faithful  fulfillment  by  him  of  the  terms  of  said  con- 
tract and  indemnify  said  administrator  and  those  entitled  to  decedent's 
interest  in  said  real  estate  against  any  claim,  demand  or  liability  what- 
ever growing  out  of  or  connected  with  said  contract  of  purchase,  or  upon 
any  other  covenant  or  agreement  of  decedent  with  the  vendor  of  said  real 
estate  in  relation  thereto.  Said  administrator  further  says  that  in  the 
interests  of  said  estate  he  believes  said  sale  should  be  confirmed,  and  he 
brings  into  court  the  notes  and  bond  so  e.xecuted  as  aforesaid. 

,  Adm'r. 

Subscribed  and  sworn  to  before  me  this  day  of  ,  19 — . 

Burns'  R.  S.  1908,  §  2802.  ,  Clerk. 

§  882.    Order  confirming  sale — Contract  for  purchase   of 
real  estate. 

Estate  of  ,  deceased. 

Comes  now  ,  administrator  of  said  estate  and  files  the  following 

report  of  sale,  together  with  proof  of  notice  given,  (insert)  showing  there- 
in that  after  giving  notice  of  the  time,  terms,  and  place  of  sale,  as  re- 
quired by  the  order  of  this  court  authorizing  the  same,  he  sold  at  private 
sale  the  right,  title,  claim  and  interest  of  said  decedent  in  and  to  the 
contract  for  the  purchase  of  real  estate  described  in  said  order  of  sale  to 

,  for  the  sum  of  $ ,  that  being  the   highest  and   best   price 

offered  and  the  full  appraised  value  thereof.  Said  administrator  further 
shows  that  said  purchaser  has  complied  with  the  terms  of  sale,  by  pay- 
ing in  cash  the  sum  of  $ ,  and  executing  his  two  notes  each  in  the 

sum  of  $ ,  with  surety  thereon  payable  respectively  in  

and months,  with  interest  at  6  per  cent,  from  their  dates,  and  by 

executing  bond  in  a  penalty  of  $ ,  with  as  sureties  thereon 

conditioned  for  the  payment  of  all  sums  due  or  to  become  due  upon  said 
contract  as  required  by  the  order  authorizing  such  sale. 

And  said  administrator  now  brings  into  court  said  cash,  notes  and  bond, 
and  asks  that  said  sale  may  be  approved. 

And  the  court  having  examined  said  report,  notes  and  bond,  finds  that 
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said  sale  was  in  all  things  conducted  in  accordance  with  the  order  direct- 
ing the  same  to  be  made,  and  that  in  the  interests  of  said  estate  the  same 
should  be  confirmed,  and  that  said  bond  so  executed  by  said  purchaser  is 
in  all  respects  sufficient,  and  should  be  and  the  same  now  is  approved. 

It  is  therefore  ordered  by  the  court  that  the  report  of  said  administrator, 
and  the  sale  therein  reported  as  aforesaid,  be  and  the  same  are  in  all 
things  ratified  and  confirmed,  and  said  administrator  directed  to  assign 
said  contract  so  sold  to  said  purchaser;  and  now  comes  said  administrator 
and  reports  the  execution  of  such  assignment,  and  by  virtue  thereof  and 
the  sale  so  made  and  approved  as  aforesaid,  the  title  in  and  to  said  con- 
tract is  vested  in  said  purchaser  as  provided  by  law. 

Burns'  R.  S.  1908,  §  2802. 


§  883.    Indemnifying  bond  on  sale  of  such  contract. 


state  of  Indiana, 
County, 


} 


In  the  matter  of  the  estate  of 

.  deceased. 


-,  and 


,  are  firmly 

-,  deceased,  in  the 


iKnow  all  men  by  these  presents,  that  we,  — 

bound  unto ,  administrator  of  the  estate  of 

penalty  of dollars,  for  the  payment  of  which  we  do  jointly  and 

severally  bind  ourselves,  our  heirs,  executors  and  administrators. 

This  bond  is  made  on  this  condition:     The  above  bound has  this 

day  purchased  of  said  administrator  the  interest  of  said  decedent  in  a  cer- 
tain executory  contract  for  the  purchase  of  land,  made  by  the  decedent 

with ,  on  which  the  sum  of  $^ yet  remains  to  be  paid,  and  has 

taken   an   assignment   thereof.     Now,   therefore,    should   the   said  


make  all  the  payments  subject  to  which  said  sale  from 


to  the  dece- 


dent was  made,  and  fully  indemnify  said  administrator,  and  the  persons 
who  are  entitled  to  the  interest  of  the  decedent  in  said  lands,  against  all 
demands  by  reason  of  any  covenant  or  agreement  contained  in  such  con- 
tract so  sold,  or  by  reason  of  any  liability  of  the  deceased  on  account  of 
the  purchase  of  said  land  and  against  all  other  covenants  and  agreements 
of  the  decedent  with  the  vendor  of  such  land,  in  relation  thereto,  this 

bond  will  be  void,  otherwise  to  remain  in  full  force.  [Seal.] 

[Seal.] 

Sealed  with  our  seals  and  dated  this day  of ,  19 — . 

Approved  by  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  2803.  ,  Adm'r. 


§  884  FORMS  FOR  decedents'  ESTATES.  1 533 

§  884.    Assignment  of  contract  of  purchase. 

I,  ,  administrator  of  the  estate  of  ,  deceased,  by  virtue  of 

an  order  of  the circuit  court,  duly  entered  of  record  in  Order  Book 

,  page  ,  and  for  value  received,  do  hereby  assign  the  within  con- 
tract to  ,  the  purchaser  thereof.  ,  Adm'r. 

Dated  this day  of ,  19—.  . 

Burns'  R.  S.  1908,  §  2804. 


§  885.    Petition  for  authority  to  bid  in  property  on  execu- 
tion. 


State  of  Indiana, 
County 


.} 


Circuit  Court, 
Term,  19- 


In  the  matter  of  the  estate  of  ,  deceased. 

The  undersigned,  administrator  of  said  estate,  respectfully  shows  that 
by  the  consideration  of  this  court  he  recovered  judgment  therein  on  the 

day  of in  favor  of  said  estate  for  the  sum  of  $ and  costs 

of  suit,  all  collectible  without  relief,  against  one .  That  on  the 

day  of  he  caused  an  execution  for  the  collection  of  said  judgment 

to  issue  out  of  this  court,  which  was  levied  by  the  sheriff  of coun- 
ty, upon  the  following  described  real  estate  belonging  to  said  defendant, 
being  the  only  property  by  him  owned  subject  to  e^^ecution,  viz.,  (describe 
real  estate).  That  said  sheriff,  after  legally  advertising  the  same,  ex- 
posed said  real  estate  for  sale,  but  the  same  was  not  sold  for  want  of 
bidders,  and  said  writ  of  execution  afterwards  returned  wholly  unsatis- 
fied; that  your  petitioner  thereupon  sued  out  an  alias  execution  upon  said 
judgment,  by  virtue  of  which  said  sheriff  has  again  advertised  said  real 
estate  for  sale,  and  that  the  interests  of  said  estate  will  be  promoted  if 
this  administrator  be  authorized  and  empowered  to  bid  in  said  property 
at  such  sale  for  such  sum  as  the  court  may  fix  not  in  excess  of  the  prin- 
cipal, interest  and  costs  then  due  upon  said  judgment,  provided  no  other 
bid  be  made  sufficient  to  protect  the  interests  of  said  estate.  Said  ad- 
ministrator further  shows  that  he  believes  said  defendant's  interest   in 

said  real  estate  to  be  of  the  probable  value  of  $ ,  and  he  asks  the 

court  to  inquire  into  the  facts  and  invest  him  with  all  suitable  authority 
in  the  premises.  ,  Adm'r. 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  2817. 
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§  886.    Order  authorizing  administrator  to  purchase  prop- 
erty on  execution. 

Estate  of ,  deceased. 

Comes  now,  ,  administrator  of  said  estate,  and  by  his  verified  pe- 
tition now  filed  and  reading  as  follows  (insert)  shows  to  the  court  that  in 
order  to  collect  a  certain  judgment  by  him  recovered  as  such  adminis- 
trator, in  this  court,  against  ,  on  the  day  of  ,  19 — ,  in 

the  sum  of  $ ,  and  costs,  he  has  caused  to  be  issued  to  the  sheriff  of 

county,  a  writ  of  execution,  who  by  virtue  thereof  has  levied  upon 

and  advertised  for  sale,  as  the  property  of  said  judgment  defendant,  his 
interest  in  the  following  described  real  estate  (describe  it).  That  such 
interest  is  of  the  probable  value  of  $ ,  and  that  it  will  be  to  the  ad- 
vantage of  said  estate,  and  he  asks  authority  as  such  administrator  to  bid 
in  said  property  at  such  sale. 

And  the  court  having  examined  said  petition,  and  being  sufficiently  ad- 
vised finds  the  averments  therein  contained  to  be  true  and  that  the  prayer 
thereof  ought  to  be  granted.  It  is  therefore  ordered  by  the  court  that  said 
administrator,  for  and  on  behalf  of  said  estate,  be  and  he  is  authorized 
and  empowered  to  bid  in  said  property  at  such  sale  for  a  sum  not  in  ex- 
cess of  $ ,  provided  no  other  bid  be  made  therefor  sufiicient  to  pro- 
tect the  interests  of  said  estate;  and  if  said  administrator  under  this 
order  shall  become  the  purchaser,  he  is  required  to  make  due  report  there- 
of to  this  court. 

Burns'  R.  S.  1908,  §  2817. 


§  887.    Report  of  purchase  at  sheriff's  sale. 


Estate  of ,  deceased. 

The  undersigned  administrator  of  said  estate  respectfully  reports  to  the 
court  that  on  the  day  of ,  the  sheriff  of county,  by  vir- 
tue of  an  execution  to  him  issued  upon  a  judgment  recovered  by  this  ad- 
ministrator in  this  court  against  in  the  sum  of  $ and  costs, 

offered  for  sale  as  the  property  of  said  judgment  defendant  the  following 
described  real  estate  (describe  it).  That  at  said  sale  and  under  author- 
ity of  this  court  as  shown  by  an  order  thereof  heretofore  made,  this  ad- 
ministrator as  such  bid  for  the  fee-simple  interest  of  said  judgment  de- 
fendant  in  and  to  said  real  estate  the  sum  of   $ ,   and  no  person 

bidding  more  the  same  was  struck  off  and  sold  to  him  for  the  use  and 
benefit  of  said  estate.  He  further  shows  that  said  purchase  price  was 
not  in  excess  of  the  sum  he  was  authorized  by  said  order  to  bid  and  that 
no  other  offer  for  said  property  sufficient  to  protect  the  interests  of  said 
estate  was  made;    that  at  the  time  of  such  sale  there  was  due  on  said 
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judgment   in    principal    and   interest   $ ,   and   in  costs   $ ,   and 

that  he  perfected  his  bid  by  paying  to  said  sheriff  the  costs  so  due,  and 

receipting    said   judgment  in    (full)    or    (the    sum    of    $ );    and   he 

brings  into  court  the  certificate  of  sale  for  said  real  estate  executed  to 
him  by  said  sheriff  in  trust  for  those  interested  in  said  estate,  and  asks 
approval  of  this  report.  ■ 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  2817. 

if  888.    Order  approving  purchase  of  real  estate  by  adminis- 
trator. 

Estate  of ,  deceased. 

Comes  now  ,  administrator  of  said  estate,  and  files  the  following 

report,  by  him  duly  verified  (insert),  showing  that,  pursuant  to  authority 
heretofore  granted  by  this  court,  he   purchased   for  the  use  and   benefit 

of  said  estate  at  and  for  the  sum  of  $ ,  the  fee-simple  interest  of 

in  and  to  certain  real  estate  in  said  report  described,  sold  by  the 

sheriff  of  county,  Indiana,  by  virtue  of  an  execution  issued  upon 

a  certain  judgment  recovered  in  this  court  in  favor  of  said  administrator 

and  against  said  for  the  sum  of  $ ;    and  said  administrator 

brings  into  court  the  certificate  of  purchase  issued  by  said  sheriff  in  evi- 
dence of  said  sale. 

And  the  court,  having  examined  said  report,  now  finds  that  said  re- 
port should  be  and  the  same  is  in  all  things  approved  and  confirmed. 

And  said  administrator  is  directed  to  hold  said  certificate  of  purchase 
as  an  asset  of  said  estate  and  subject  to  the  order  of  this  court. 

Burns  R.  S.  1908,  §  2817. 

§  889.    Petition  for  sale  of  property  purchased  on  execu- 
tion. 


Estate  of 


The  undersigned,  administrator  of  said  estate,  respectfully  shows  to 
the  court  that  the  personal  assets  belonging  thereto,  of  which  he  has 
knowledge,  amount  in  value,  as  shown  by  the  inventory  and  appraise- 
ment thereof  to  the  sum  of  $ ;  that  in  addition  thereto  there  came 

into  his  possession,  on  the  day  of ,  19—,  as  an  asset  of  said 

estate  by  virtue  of  purchase  at  sheriff's  sale  under  order  of  this  court 
a  certificate  of  purchase  of  the  following  described  real  estate    (describe 

it),  which   was   levied  upon   and   sold  by  the   sheriff   of  county, 

Indiana,     as    the    property    of    ,    under    and    by    virtue    of    an 
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execution  issued  upon  a  certain  judgment  for  $ and  costs  ren- 
dered in  ttiis  court  in  favor  of  said  administrator  and  against  said 
,  as  more  fully  appears  in  the  proceedings  had  in  this  court,  au- 
thorizing this  administrator  to  make  said  purchase.  (That  the  year  of 
redemption  having  expired  and  no  redemption  having  been  made  from 

said  sale,  said  sheriff,  on  the  day  of  ,  19 — ,  executed  to  this 

petitioner  in  trust  as  such  administrator,  a  deed  for  the  interest  of  said 
judgment  defendant  in  and  to  said  real  estate.)  That  this  administrator 
has  had  an  inventory  and  appraisement  made  of  said  certificate  of  pur- 
chase (or  said  real  estate  so  acquired  by  said  purchase)  and  herewith 
submits  the  same,  and  from  which  it  will  appear  that  the  fair  cash  value 

thereof  is  $ .     That  the  debts  and  liabilities  of  said  estate,  allowed 

and  pending,  for  allowance  of  which  he  has  knowledge,  amount  to  about 
the  sum  of  $ ,  and,  that,  therefore,  to  pay  and  discharge  such  in- 
debtedness, it  will  be  necessary  to  sell  said  certificate  of  purchase  (or 
said  real  estate  so  acquired),  and  he  prays  an  order  of  this  court  au- 
thorizing such  sale.  . 

Subscribed  and  sworn  to  before  me  this  day  of ,  19 — . 


Burns'  R.  S.  1908,  §  2817. 


§  890.    Order  for  sale  of  property  purchased  on  execution. 

Estate  of  ,  deceased. 

Comes  now  ,  administrator  of  said  estate,  and  files  the  following 

verified  petition  (insert)  praying  for  the  sale  of  a  certain  certificate  of 
purchase  of  the  following  described  real  estate  (describe  it).  An  inven- 
tory and  appraisement  thereof  being  filed  with  said  petition  and  reading 
as  follows:     (insert.) 

And  the  court  having  examined  said  petition,  and  being  sufficiently  ad- 
vised, finds  that  the  averments  therein  contained  are  true,  and  that  the 
sale  of  said  certificate  (or  real  estate)  is  necessary  to  make  assets  for  the 
payment  of  the  liabilities  of  said  estate. 

It  is,  therefore,  ordered  by  the  court  that  said  administrator  be,  and 
he  is,  directed  and  empowered  to  sell  said  (real  estate)  or  (certificate  of 
purchase)  at  (public  auction)  or  (private  sale)  to  the  highest  bidder  and 
upon  the  following  terms  and  conditions:  At  least  one-half  of  the  pur- 
chase-money cash  in  hand  and  the  remainder  in  not  to  exceed  three 
months  from  day  of  sale,  evidenced  by  the  purchaser's  note,  bearing  6 
per  cent,  interest  from  date,  waiving  relief  providing  for  attorneys'  fees 
and  with  approved  personal  security  thereon. 

And  said  administrator  is  required  to  give  notice  of  the  time,  terms  and 
place  of  such  sale  by  two  publications  in  some  (daily)  or  (weekly)  pub- 
lic newspaper  of  general  circulation  printed  and  published  in  coun- 
ty, Indiana,  the  last  of  which  shall  be  at  least  ten  days  before  the  day 
fixed  for  the  sale,  and  to  make  due  report  of  his  proceedings  under  this 
order. 
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§  891.    Report  of  sale  of  property  purchased  on  execution. 

(Caption  as  above.) 

The  undersigned  administrator  of  said  estate  shows  to  the  court  that 
pursuant  to  the  order  thereof  heretofore  made,  authorizing  the  (public) 
or  (private)  sale  of  (a  certificate  of  purchase  for)  certain  real  estate  ac- 
quired in  course  of  administration,  through  purchase  at  sheriff's  sale  upon 
execution,  as  in  said  order  set  forth  he  gave  notice  of  the  time,  terms  and 
place  of  such  sale  as  by  said  order  required,  a  copy  of  which  notice  and 
proof  of  the  publication  thereof  being  hereto  attached  and  made  part 
hereof.  That  at  the  time  and  place  in  said  notice  specified,  he  sold  said 
(certificate  of  purchase  for  said)  real  estate  described  as  follows,  to-wit: 

(describe  it)  to ,  for  the  sum  of  $ ,  that  being  the  highest  and 

best  bid  received  therefor.     That  said  purchaser  has  complied  with  the 

terms  of  sale  by  paying  in  cash,  $ ,  and  executing  his  note  in  the 

sum  of  $ .  payable months  after  date,  bearing  interest  at  six 

per  cent,  from  date,  waiving  valuation  laws,  providing  for  attorneys'  fees, 
and  with  as  surety  thereon. 

And  said  administrator  now  brings  into  court  the  proceeds  of  such  sale, 
and  asks  that  his  acts  in  the  premises  may  be  confirmed. 

Subscribed  and  sworn  to,  before  me,  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  2817.  . 

§  892.    Order  confirming  sale  of  property  purchased  on  ex- 
ecution. 

Estate  of ,  deceased. 

Comes  now  ,  administrator  of  said  estate,  and  files  the  following 

verified  report,  together  with  proof  of  notice  (insert),  showing  that 
after  giving  notice  thereof,  as  required  by  the  order  of  this  court  author- 
izing the  same,  he  sold  (said  certificate  of  purchase  for)  said  real  estate  to 
for  the  sum  of  $ ,  that  being  the  highest  and  best  bid  there- 
for; and  said  administrator  now  brings  into  court  the  cash  paid  and  note 
executed  by  said  purchaser  in  compliance  with  the  terms  of  said  sale. 
And  the  court  having  examined  said  report,  and  being  sufficiently  advised 
in  relation  thereto,  finds  that  said  sale  was  in  all  things  conducted  in  ac- 
cordance with  the  order  authorizing  the  same  to  be  made,  and  that  in 
the  interests  of  said  estate  the  same  should  be  and  now  is  ratified  and 
confirmed. 

And  said  administrator  is  ordered  to  execute  (an  assignment  of  said 
certificate  of  purchase)  or  (deed  conveying  said  real  estate)  to  said  pur- 
chaser, which  (assignment)  or  (deed)  is  now  reported  by  said  adminis- 
trator, duly  executed,  and  being  examined  is  approved  by  the  court,  so 
indorsed  and  ordered  delivered. 

Burns'  R.  S.  1908,  §  2817. 
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§  893,    Assignment  of  certificate  of  purchase. 

For  value  received  and  by  order  of  the  circuit  court,  made  and 

entered   in  the  estate  of  ,   deceased,   as  appears  upon  order   book 

,  at  page  of  the  records  of  said  court  the  undersigned  ad- 
ministrator of  said  estate  hereby  assigns  to  the  within  certificate 

of  purchase, ,  19 — .  '  ,  Adm'r. 


894.    Acknowledgment  of  assignment. 

nty,  I  ««  = 


State  of  Indiana, 
Cou 


On  this day  of ,  19 — ,  personally  appeared  before  the  under- 
signed   (a  notary  public),  within  and  for  said  county  and  state,  , 

to  me  well  known,  and  as  administrator  of  the  estate  of ,  deceased, 

acknowledged  the  execution  of  the  foregoing  assignment. 

Witness  my  hand  and  (notarial)  seal  at  ,  Indiana. . 

Burns  R.  S.  1908,  §§  809,  2817. 

§  895.    Petition  to  convey  to  heirs  property  bought  on  exe- 
cution. 
(Caption.) 

The  undersigned  administrator  of  said  estate  shows  to  the  court  that 
as  a  part  of  the  assets  thereof  he  holds  (a  certificate  of  purchase  for) 
certain  real  estate  acquired  by  him  through  purchase  under  order  of  this 

court  at  a  sale  had  by  the  sheriff  of county,  Indiana,  upon  and  by 

virtue  of  an  execution  issued  against  one  in  favor  of  this  admin- 
istrator, and  which  real  estate  is  described  as  follows  (describe  it);  that 
the  other  personal  assets  of  said  estate  in  his  hands  are  of  the  value  of 

at  least  $ ,  and  the  debts  and  liabilities  thereof,  including  claims 

pending   for  allowance,,  will   not,   so   far   as  known,   exceed   the   sum   of 

$ ,  and  that  therefore  the  personal  assets  of  said  estate,  exclusive 

of  said  (certificate)  or  (real  estate),  are  amply  sufficient  to  pay  and  dis- 
charge all  of  the  known  or  probable  indebtedness  of  said  estate. 

Said  administrator  further  shows  that  said  intestate  left  surviving  as 

his  sole  and  only  heirs  at  law  his  widow  ,  and  his  two  children 

,  who  are  each  entitled  to  a  one-third  part  of  his  personal  estate, 

and  he  asks  authority  to  (assign)  or  (convey)  to  them  in  such  propor- 
tion said  (certificate)  or  (real  estate)  so  acquired  by  him  at  sheriff's 
sale,  as  aforesaid.  . 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  2817.  . 
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§  896.    Order  to  convey  property  bought  on  execution  to 
heirs,  etc. 

Estate  of ,  deceased. 

Comes  now  ,  administrator  of  said  estate,  and  files  the  following 

verified  petition  (insert)  showing  therein  that  he  holds,  through  purchase 
at  sheriff's  sale,  for  the  benefit  of  said  estate  and  as  part  of  the  assets 
thereof  (a  certificate  of  purchase  for)  the  following  described  real  estate 
(describe  it);  and  asking  authority  (to  assign  said  certificate)  or  (con- 
vey said  real  estate)   to  ,  the  widow,  and  the  children,  of 

said  intestate,  and  his  sole  and  only  heirs  at  law. 

And  the  court,  having  examined  said  petition  and  being  suflBciently  ad- 
vised in  the  premises,  finds  that  the  statements  therein  contained  are 
true,  and  now  orders  said  administrator  to  assign  said  certificate  (or  by 
his  deed  to  convey  said  real  estate)  to  said  heirs  at  law  to  be  owned  and 
held  by  them  in  the  same  proportion  in  which  the  personal  estate  of  said 
decedent  would  by  law  be  distributed  among  them.  And  now  comes  said 
administrator  and  reports  the  execution  of  such  (assignment)  or  (deed), 
and,  the  same  being  examined,  is  now  approved  by  the  court  and  ordered 
delivered  to  the  said  heirs  at  law  of  said  decedent. 

Burns'  R.  S.  1908.  §  2817. 

>j  897.    Petition  for  leave  to  compound  with  debtor. 

ma,      ^ 
)unty.  J  ^^• 


State  of  Indiana, 
Coi 

Circuit  Court, 
Term,  19—. 


In  the  estate  of  ,  deceased. 

The  undersigned  shows  to  the  court  that  as  administrator  of  said  estate 
and  as  part  of  the  assets  thereof  he  holds  a  note  (or  any  other  evidence 

of  debt)    dated  day  of  ,   19 — ,  executed  to  said   decedent   by 

for  $ ,  payable  after  date,  without  relief  from  valuation 

or  appraisement;  that  a  dispute  exists  as  to  a  partial  failure  of  the  consid- 
eration thereof,  and  as  to  the  amount  of  certain  payments  thereon  (or 
any  other  reason  urged  why  the  debt  can  not  be  collected),  and  it  is 
doubtful  if  any  part  of  such  debt  could  be  collected  by  legal  proceedings; 

that  said  proposes  to  compound  the  same  by  giving  a  new  note 

in  the  discharge  of  the  one  above  named,  for  $ ,  payable  in  

months  without  interest  and  with  good  personal  security  (or  set  out  any 
other  composition  agreed  upon).  And  said  administrator  believes  the 
interest  of  the  estate  would  be  promoted  by  making  such  composition, 
and  he  asks  authority  so  to  do.  ,  Adm'r. 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  2819.  ,  Clerk. 
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§  898.    Order  to  compound  debt,  etc. 

Estate  of  ,  deceased. 

Comes  now ,  administrator  of  said  estate,  and  files  the  following 

petition,  by  him  duly  verified    (insert)   showing  therein  that  among  the 

assets  of  said  estate  is  a  certain  (note)  or  (account)  against  one  , 

upon  which  is  due  the  sum  of  $ .  That  by  reason  of  (certain  de- 
fenses asserted  by  said  debtor,  any  attempt  to  collect  said  claim  would 
be  attended  with  tedious  and  costly  litigation  and  with  doubtful  results) 
or  (the  insolvency  of  said  debtor  any  attempt  to  collect  said  claim  would 
be  unavailing  and  result  in  loss  to  said  estate);  that  said  debtor  has  pro- 
posed to  compound  said  debt  by  the  payment  of  $ in  cash  (and  by 

giving  his  note  for  the  sum  of  $ ,  payable  in  months,  with 

as  surety  thereon),  and  that  said  administrator  believes  said  pro- 
posed composition  to  be  in  the  interest  of  said  estate,  and  prays  author- 
ity to  make  the  same.  And  the  court  having  examined  said  petition  and 
heard  evidence  thereon,  now  finds  the  averments  therein  set  forth  to  be 
true,  and  that  in  the  interests  of  said  estate  the  prayer  thereof  ought  to 
be  granted.  It  is  therefore  ordered  by  the  court  that  said  administrator 
be  and  he  is  authorized  to  enter  into  such  proposed  composition,  and  upon 
said  debtor  complying  with  the  terms  thereof  to  release  and  surrender  to 
him  said  original  claim. 

§  899.    Report  of  desperate  claims. 

(Caption.) 

The  undersigned,  administrator  of  said  estate,  reports  to  the  court  that 
the  following  claims,  which  were  appraised  to  him  as  part  of  the  assets 

of  said  estate  at  the  sum  of  $ ,  are  desperate  and  uncollectible,  on 

account  of  the  insolvency  of  the  debtors,  (or  give  any  statutory  reason 
why  the  claims  are  uncollectible)  and  that  the  interests  of  said  estate 
are  likely  to  be  injured  by  any  attempt  to  collect  the  same,  to-wit: 

No.  on  inventory,     9 John  Smith  note $150  00 

No.  on  inventory  12 B.  F.  Jones account 50  00 

And  he  asks  leave  to  file  said  claims  in  this  court,  and  that  he  n>ay 
thereupon  be  allowed  credit  therefor  and  discharged  from  the  collection 
thereof.  ^  Adm'r. 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  2820.  . 

§  900.    Order  for  filing  desperate  claims. 

Estate  of  ,  deceased. 

Comes  now  ,  administrator  of  said  estate,  and  files  the  following 

verified    report    (insert)    showing   therein    that    the    following    described 
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claims  inventoried  and  charged  against  him  as  part  of  the  assets  of  said 
estate,  to-wit:  (describe  claims)  are  desperate  and  uncollectible  by  rea- 
son of  the  insolvency  of  the  debtors  (or  state  any  other  reason  alleged), 
and  that  the  interests  of  said  estate  are  likely  to  be  injured  by  any  at- 
tempt to  make  collection  thereof,  and  asking  leave  to  file  the  same  for 
the  use  of  the  beneficiaries  of  said  estate.  And  the  court  finding  the 
statements  contained  in  said  report  to  be  true,  directs  said  administrator 
to  file  said  claims  which  he  accordingly  now  does  in  open  court,  and  he 
is  thereupon  released  from  further  liability  on  account  thereof  and  given 
credit  for  their  appraised  value  as  charged  against  him  in  the  inventory 
of  said  estate.  And  the  clerk  of  this  court  is  directed  to  hold  said  claims 
for  the  use  and  benefit  of  whosoever  shall  be  entitled  to  receive  the  same 
or  make  collection  thereof. 

§  901.    Report  of  worthless  sale  note. 

(Caption.) 

The  undersigned  administrator  of  said  estate  shows  to  the  court  that 
at  the  public  sale  of  the  personal  property  belonging  thereto,  as  evidenced 
by  the  account  of  such  sale  on  file,  he.  among  other  notes  accepted  for 
deferred  payments  upon  property  then  sold,  took  the  following: 

One  note  in  the  sum  of  $50,  dated ,  19—,  payable  in  three  months, 

executed  by  ,  purchaser,  at  said  sale,  as  principal  and  as 

surety.  That  at  the  date  of  and  at  the  time  of  taking  said  note  he  in- 
vestigated the  financial  condition  of  said  ,  the  surety  thereon,  and 

that  said  surety  was  then  solvent  and  amply  good  for  the  amount  thereof 
and  so  reputed  to  be  in  the  community  where  he  resided  and  was  best 
known.  That  since  said  note  was  executed  and  prior  to  the  time  it  be- 
came due  and  collectible,  the  principal,  as  well  as  said  surety  thereon, 
have  both  become,  and  still  are,  insolvent,  and  though  this  administrator 
has  diligently  endeavored  to  make  collection  of  said  note,  he  has  been 
unable  to  collect  the  same  or  any  part  thereof.  And  he  now  brings  said 
note  into  court  and  asks  that  he  may  be  allowed  proper  credit  therefor 
in  his  settlement  of  said  estate.  .  Adm'r. 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — • 


Burns'  R.  S.  1908,  §  2821.  • 

§  902.    Order  on  report  of  worthless  sale  notes. 

Estate  of ,  deceased. 

Comes  now  ,  administrator  of  said  estate,  and  files  the  following 

verified  report  (insert)  showing  that  at  the  public  sale  of  the  personal 
property  he  of  said  estate  and  for  deferred  payment  upon  a  part  of  the 
property  then  sold  took  a  note  dated  ,  19—,  in  the  sum  of  % , 

36 — Pro.  L.\w. 
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payable  months  after  its  date,  executed  by ,  the  purchaser  of 

said  property,  and  ,  as  surety.     Said  administrator  further  shows 

that  said  surety  was  solvent  and  amply  good  for  the  amount  of  said  note 
at  the  time  the  same  was  so  taken  and  accepted,  but  that  before  said  note 
became  due  he,  as  well  as  the  principal  thereon,  became  and  still  are 
insolvent,  and  that,  although  diligent  efforts  have  been  made,  no  part  of 
said  note  is  collectible.  And  said  administrator  brings  said  note  into 
court  and  asks  to  be  given  credit  for  the  amount  thereof. 

And  the  court,  having  examined  said  report  and  heard  evidence  there- 
on, finds  the  statements  therein  contained  to  be  true  and  orders  said  note 
filed  in  this  court  for  the  use  of  those  hereafter  found  entitled  thereto, 
which  is  accordingly  now  done;  and  said  administrator  is  released  from 
further  liability  on  account  thereof  and  allowed  credit  therefor  in  his 
settlement  of  said  estate. 

Burns'  R.  S.  1908,  §  2821. 


§  903.    General  claim  and  affidavit  attached  thereto. 

Estate  of  ,  deceased. 

To  ,  Dr. 

1895,  Dec.  10,  To  money    loaned    intestate   at   his    instance   and    re- 
quest       $100 

15,  To  balance  of  purchase-money  due  upon  one  bay  horse 

sold  decedent   40 

Total   $140 

20,  Cr.  by  cash  paid  on  account 20 

Balance  due   $120 

State  of  Indiana,      ] 

County,  I   ^^' 

.  being  duly  sworn,  on  his  oath,  says  that  the  foregoing  claim  in 

favor  of    (himself)    or    ( for  whom   affiant  is  agent   or   attorney) 

against  the  estate  of is  a  true  and  correct  statement  of  the  indebt- 
edness of  said  estate  by  reason  thereof;  that  after  deducting  all  credits, 
set-offs  or  other  deductions  to  which  said  estate  is  entitled,  as  against 

said  claim,  there  is  now  owing  thereon  to  said   (affiant)   or  ( )   the 

sum  of  one  hundred  and  twenty  dollars,  which  remains  justly  due  and 
wholly  unpaid. 


Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.   S.   1908,  §  2828.  
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^  904.    Petition  to  defend  claim. 

(Caption.) 

The  undersigned  respectfully  shows  to  the  court  that  the  administra- 
tion of  said  estate  is  still  pending,  and  that  on  the  day  of  , 

19 — ,  ,  the  administrator  thereof,  allowed  in  the  sum  of  $ , 

upon  the  general  entry  and  allowance  docket  of  this  court,  a  claim  filed 

against  said  estate  in  favor  of  one .     That  your  petitioner  is  a  son 

of  said  decedent,  and  entitled  to  share  in  any  distribution  of  his  estate,, 
and  desires  to  defend  against  and  resist  said  claim,  notwithstanding  the 
said  allowance  thereof.  And  he  tenders  herewith  a  bond  duly  approved 
by  the  clerk  of  this  court,  conditioned  according  to  law  for  the  payment 
of  all  costs  that  may  be  adjudged  against  him  by  reason  of  his  contest 
of  such  claim,  and  prays  that  the  court  by  its  order  will  permit  him  to 
defend  against  the  same,  notwithstanding  said  allowance.  . 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  2844.  . 


§  905.    Order  allowing  defense  of  claim. 


Estate  of  . 

Comes  now  ,   and   files   the   following   petition    (insert)    praying 

therein  that  as  a  son  and  heir  at  law  of  said  decedent  he  may  be  per- 
mitted to  defend  a  certain  claim  allowed  in  favor  of  in  the  sum 

of  $ by  the  administrator  of  said  estate  on  the  day  of  , 

19 — ,  and  tendering  his  bond,  duly  approved  by  the  clerk  of  this  court, 
conditioned  for  the  payment  of  all  costs  adjudged  against  him  by  reason 
of  such  contest. 

And  the  court  being  sufficiently  advised  now  grants  the  prayer  of  said 
petition  and  orders  that  said  claim  be  transferred  to  the  issue  docket  of 
this  court  and  stand  for  trial  therein  as  if  no  allowance  thereof  by  said 
administrator  had  been  made;  and  that  said  petitioner  be  permitted  to 
contest  said  claim  and  defend  against  its  allowance. 

Burns'  R.  S.  1908,  §  2844. 


§  906.    Cost  bond  on  defense  of  claim. 

We as   principal,  and  as   sureties,   undertake  that  said 

will  pay  to  ,  administrator  of  the  estate  of  ,  deceased. 


or    to    whosoever    may    be    legally    entitled    thereto,    all    costs    adjudged 
against  him,  the  said ,  by  reason  of  his  defense  and  contest  in  the 
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(jiciiil    cmiil   of  a  rcit.iiii   claliii   iillowcd   in   (lio  sum  of  $ by 

Hiild   adiiilnlHlriiloi-  aKaliiHl    Haid   i-KtaU;  in   I'avor  of  ono  . 

And  I'oi-  IIk'  (Iu<^  pa.vnicnl  as  al'oicHaid  ol'  any  and  all  costs  that  may  in 

Hucli  pioccHnlliiK  1x1  ailJndKdd  aKJiinst   the  said we  hereby  bind  our- 

ttclvni,    (Hir    licifM,    cxi'cnloiH    and    administrators,    jointly    and    severally, 
liiiiily  by  IIiIh  ()l>lir,:it  ion.     Scaled  and  dated  Ibis  day  oC  ,  19 — . 


'ral\en   and   ajipioved   liy   me.  ,  Clerk. 

Hums"   K.  S.    lltOS.   S   -Sll. 

5^  907.    Order  on  allowance  of  claim  of  administrator. 

(l'ap<i*'ii.) 

Comes  now  tlie  claimant,  ami  it  aiipeariiiL;  to  the  court  that  he  is  also 
admlnlsliator  of  said  estate,  and  that  the  interests  thereof  will  be  pro- 

moltMl  by  nctivt>  opposition  to  said  claim,  the  eourt  now  appoints  , 

a    luiu'tlelnn  attorney    at    tlie  bar  of   this  eourt,  to  represent  said  estate 

in    tills   belialf  and   det'iMid   saiil   ilaim.      And   now  comes  and  ac- 

eeiits  sncii  appointnuMit  ami  liles  to  said  claim  the  following  answer: 
(insert)  and  (he  Issvie  bein.i;  joined  thereon,  said  claim  is  now  submitted 
to  (he  couit.  a  jury  by  agreement  belns  waived;  and  the  court  having 
heard  the  <>vUlem-e.  and  being  suthdently  advised,  finds  for  said  claimant, 
and  that  upon  his  said  claim  there  is  due  him  from  said  estate  the  sum 

of  $ .     It   is  therefore  considered  and  ordered  by  the  court  that  said 

claimant  do  havt^  aiul  recover  of  and  from  said  estate,  payable  out  of  the 
assets  thereof  ii\  line  course  of  administration,  the  sum  of  $ ,  to- 
gether with  his  costs   in  (bis  behalf  expended,  and  that  as  part   of  the 

costs,  said    .  for  his  services  rendered  in  defending  said  claim,  be 

allowed  tlie  suu\  of  !f . 

or 

Oomcs  now  said  claimant,  and  upon  his  motion  this  claim  is  now  sub- 
mitted to  the  court.  .\nd  it  afpearlng  that  said  claimant  is  also  admin- 
istrator of  said  estate,  the  judge  of  this  court  now  examines  into  the  na- 
ture of  said  claint.  and  Interrogates,  on  behalf  of  said  estate,  the  wit- 
nesses called  and  sworn. 

And  the  court  having  heard  the  evidence,  and  being  sufficiently  advised, 

tlt\ds  for  said  clahnant  in  the  sum  of  $ .     It  is  therefore  considered 

and  ordered  by  (he  eourt  that  said  claimant  recover  of  ajid  from  said 
estate,  payable  out  of  the  assets  thereof  in  due  course  of  administration, 
(he  suni  of  $ .  together  with  his  costs. 

lUn-ns'  U.  S.  l;H>S.  §  28^9. 
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§  908.    Order  dismissing  claim. 

(Caption.) 

Comes  now  said  administrator  and  this  claim  having  been  set  down 
for  trial  at  this  time  and  said  claimant  though  three  times  loudly  called 
failing  to  appear  and  prosecute  the  same, 

It  is  by  the  court  now  considered  that  said  claim  he  and  the  same  is 
hereby  dismissed  for  want  of  prosecution,  and  that  said  administrator 
recover  of  and  from  said  claimant  his  costs  in  this  behalf  expended. 

Burns'  R.  S.  1908,  §  2841. 

§  909.    Judgment  on  general  claim. 

(Caption.) 

Comes  now  the  claimant  in   person   and  by  ,  his  attorney,  and 

comes  also  said  administrator  in  person  and  by ,  his  attorney,  and 

said  claim  coming  on  for  trial  the  same  is  now  submitted  to  the  court 
for  hearing  and  judgment,  a  jury  by  agreement  being  waived. 

And  the  court  having  heard  the  evidence  and  argument  of  counsel  and 
being  sufficiently  advised  in  the  premises  finds  for  said  claimant  and 
that  said  estate  is  indebted  to  him  by  reason  of  said  claim  in  the  sum 
of  $ . 

It  is  therefore  considered  by  the  court  that  said  claimant  do  have  and 

recover  of  and  from  said  administrator  the  sum  of  dollars  with 

Interest  thereon  from  this  date  at  the  rate  of  six  per  cent,  per  annum,  to- 
gether with  his  costs  in  this  behalf  expended,  all  payable  out  of  the  assets 
of  said  estate  in  due  course  of  administration. 

§  910.    Petition  for  payment  of  claim  where  estate  is  surety. 

(Caption.) 

The  undersigned  shows  to  the  court  that  by  the  consideration  thereof 

he  recovered  judgment  on  the  day  of of  ,  against  said 

estate  in  the  sum  of  $ and  costs  upon  a  certain  promissory  note 

executed  by  decedent  as  surety  and  one  as  principal,  and  that  by 

the  terms  of  such  judgment  no  part  thereof  was  to  be  paid  by  the  ad- 
ministrator of  said  estate  until  said  principal  had  been  prosecuted  to 
insolvency.     And  he  further  shows  that   (at  the  same  time),  or   (on  the 

day  of ),  in  this  court  he  recovered  judgment  upon  said  note 

against  said ,  principal  in  the  sum  of  $ and  costs,  and  caused 
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execution  to  be  issued  thereon  to  tlie  sheriff  of county,  who  has 

returned  the  same  unsatisfied,  finding  no  property  of  said  judgment  de- 
fendant whereon  to  levy.  And  said  petitioner  avers  that  he  has  dili- 
gently prosecuted  said  principal  on  said  note  in  an  attempt  to  collect  the 
same,  but  that  he  has  no  property  subject  to  execution,  neither  had  he 
at  the  date  of  said  judgment  or  continuously  since  that  time,  and  any 
further  attempt  to  collect  from  him  said  judgment  or  any  part  thereof 
would  be  without  avail. 

He  therefore  prays  that  his  said  claim  so  adjudged  against  said  estate 
may  be  ordered  paid  by  the  administrator  thereof.  . 

Subscribed  and  sworn  to  before  me  this day  of  — ,  19 — . 

Burns'  R.  S.  1908,  §  2831. 

§911,    Order  to  pay  suretyship  claim. 

Estate  of  ,  deceased. 

Comes  now ,  and  by  petition  reading  as  follows  (insert),  shows 

to   the   court   that  by   the   consideration  thereof   he    recovered   judgment 

against  said  estate  on  the day  of ,  19 — ,  in  the  sum  of  $ • 

and  costs,  the  same  being  based  upon  a  promissory  note  executed  by  de- 
cedent as  surety  and  one  as  principal,  and  that  by  judgment  duly 

recovered  and  execution  thereon  issued  he  has  diligently  prosecuted  said 
principal  to  insolvency  without  collecting  any  part  of  said  debt,  and  ask- 
ing that  the  administrator  of  said  estate  be  required  to  pay  the  same. 
And  comes  now ,  administrator  of  said  estate,  and  enters  his  ap- 
pearance herein.  And  the  court  having  heard  evidence,  now  finds  the 
averments  in  said  petition  contained  to  be  true,  and  orders  that  said 
judgment  against  said  estate  heretofore  rendered  in  favor  of  said  peti- 
tioner be  paid!  by  said  administrator  out  of  the  assets  thereof  in  duje 
course  of  administration. 

Burns'  R.  S.  1908,  §  2831. 

§  912.    Order  where  insolvency  is  not  proven. 

(Caption.) 

Comes  now  said  claimant  in  person  and  by  his  attorney,  and  comes  also 
said  administrator  in  person  and  by  his  attorney,  and  said  claim  is  now 
submitted  to  the  court,  a  jury  by  agreement  being  waived. 

And  the  court,  having  heard  the  evidence  and  being  sufficiently  advised, 
finds  that  said  claim  is  based  upon  a  certain  promissory  note  executed 

l3y  one ,  as  principal,  and  by  said  decedent  as  surety  only,  and  that 

there  is  now  due  and  unpaid  thereon  and  owing  to  said  claimant  the  sum 
of  $ . 

It  is,  therefore,  considered  by  the  court  that  said  claimant  recover  of 
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and  fi'orr;  said  estate  the  sum  of  $ ,  together  with  costs  in  this  he- 
half  expended:  Provided,  however,  That  said  allowance  and  no  part 
thereof  shall  be  paid  by  said  administrator  until  proof  has  been  made 
to  the  satisfaction  of  this  court  of  the  diligent  prosecution  of  the  prin- 
cipal on  snid  note  to  insolvency,  or  that  such  prosecution  would  not  have 
availed. 

Burns'  R.  S.  1908,  §  2831. 

§  913.    Order  on  claim  where  estate  is  surety  and  principal 
insolvent,  etc. 

(Caption.) 

Comes  now  the   claimant  in   person   and  by ,  his  attorney,  and 

comes  also  said  administrator  in  person  and  by  ,  his  attorney,  and 

thereupon  said  claim  is  submitted  to  the  court  for  trial  and  judgment, 
a  jury,  by  agreement,  being  waived. 

And  the  court,  having  heard  the  evidence  and  being  sufficiently  advised, 
finds  that  said  claim  is  based  upon  a  promissory  note  executed  by  one 

,  as  principal,  and  said  decedent  as  surety,  and  that  there  remains 

justly  due  and  unpaid  thereon  the  sum  of  $ .    And  the  court  further 

finds  that  said  ,  who  executed  said  note  as  principal,  is    (wholly 

insolvent  and  that  from  him  no  part  thereof  is  collectible,  or  by  due 
diligence  could  have  been  collected)  or  (and  was  at  the  time  of  the  filing 
of  said  claim,  and  continuously  since  has  been  a  non-resident  of  the  state 
of  Indiana). 

It  is,  therefore,  considered  by  the  court  that  said  claimant  recover  of 
and  from  said  estate,  payable  out  of  the  assets  thereof  in  due  course  of 
administration,  the  sum  of  $ ,  together  with  his  costs. 

§  914.    Order  upon  claim  where  estate  is  surety  and  mak- 
ing new  party. 

Comes  now  said  claimant  and  comes  also  said  administrator,  and  it 
being  shown  to  the  court  that  the  claim  herein  pending  is  founded  upon 

a   certain   promissory   note   executed   by   decedent   and    one   ,    sajid 

claim,  under  the  direction  of  the  court,  is  now  amended  by  making  him 
a  party  defendant  thereto;  and  now  said  administrator  files  the  follow- 
ing cross-complaint  against  said  ,  alleging  therein  that  he  exe- 
cuted said  note  as  principal,  and  said  decedent  as  surety  only  (insert), 
and  the  court  orders  that  process  issue  upon  said  claim  and  upon  said 

cross-complaint   against    said    ,    returnable ,    to    which    time 

further  proceedings  herein  are  continued. 


Now  again  comes  said  claimant  and  said  administrator,  and  comes  also 
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,  heretofore  made  a  party  defendant  to  said  claim,  and  a  defendant 

to  tlie  cross-complaint,  filed  oy  said  administrator,  and  files  to  said  claim 
and  to  said  cross-complaint  his  answers  reading  as  follows  (insert),  and 
the  issue  being  joined  thereon  the  same  are  submitted  to  the  court  for 
trial,  finding  and  judgment,  a  jury,  by  agreement,  being  waived.  And  the 
court  having  heard  the  evidence  and  being  sufficiently  advised,  finds  for 
said  claimant  upon  his  said  claim,  and  for  said  administrator  upon  his 
cross  complaint;   that  said  claim  is  based  upon  a  promissory  note  executed 

by  said  as  principal,  and  said  decedent  as  surety,  and  that  there 

is  due  ond  owing  claimant  thereon  the  sum  of  $ .     It  is  therefore 

considered   by   the   court   that   said   plaintiff,   the   claimant  herein,   have 

and   recover   of   and   from   said  as   principal   and   said   estate   as 

surety,   the   sum   of   $ together   with   his  costs,   all    collectible   as 

against  said  principal,  without  relief  from  valuation  or  appraisement 
laws;  and  the  court  further  orders  that  no  part  of  said  judgment  be  pay- 
able out  of  the  assets  of  said  estate  until  the  property  of  said  principal, 
subject  to  execution,  has  been  first  exhausted  and  he  prosecuted  to  in- 
solvency or  such  prosecution  shown  to  be  without  avail.  . 

Burns'  R.  S.  1908,  §§  2831,  2842. 

§  915.    Proposition  by  heirs  to  pay  debts. 

(Caption.) 

The  undersigned  respectfully  shows  to  the  court  that  he  is  a  son  of 
said  decedent,  having  an  interest  in  said  estate  and  the  due  administra- 
tion thereof.  That  the  personal  assets  of  said  estate  are  apparently  in- 
sufficient, in  about  the  sum  of  $ ,  to  pay  and  discharge  the  debts 

and  liabilities  thereof,  including  expenses  of  administration,  and  that 
said  decedent  died  the  owner  of  certain  real  estate  which  is  subject  to 
sale  for  the  payment  of  such  indebtedness. 

Your  petitioner  further  shows  that  ,  administrator  of  said  estate, 

(has  filed)  or  (is  about  to  file)  in  this  court  his  petition  for  the  sale 
of  said  real  estate  or  so  much  thereof  as  may  be  necessary  to  make  suffi- 
cient assets  with  which  to  pay  the  liabilities  aforesaid;  that  in  order  to 
avoid  such  sale  or  any  resort  to  said  real  estate  on  account  of  the  debts 
of  said  estate,  this  petitioner  offers  to  give  bond  payable  to  said  admin- 
istrator in  a  sum  and  with  surety  thereon  to  the  approval  of  the  court, 
conditioned  that  he  will  pay  or  cause  to  be  paid  all  liabilities  eventually 
due  from  said  estate,  including  the  costs  and  expenses  of  administering 
the  same,  so  far  as  the  personal  assets  thereof  shall  prove  insufficient. 
And  he  prays  the  court,  upon  the  due  execution  and  approval  of  such 
bond,  to  direct  that  no  order  for  the  sale  or  incumbrance  of  said  real 
estate  by  said  administrator  shall  be  made.  . 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 
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§  916.    Order  on  proposition  by  heir  to  pay  debts. 

Estate  cf  ,  deceased. 

Comes  now ,  a  son  of  said  intestate,  and  having  an  interest  in  his 

estate  and  files  the  following  verified  petition  (insert)  showing  that  the 
deficiency  in  the  personal  assets  of  said  estate  to  pay  the  debts  and  lia- 
bilities thereof,  including  expenses  of  administration,  amounts  to   about 

the  sum  of  | ,  and  praying  that  he  may  be  permitted  to  give  bond 

for  the  pajTnent  thereof,  in  order  to  avoid  sale  or  incumbrance  by  the 
administrator  of  said  estate  of  the  real  estate  belonging  thereto.  And 
comes  now  ,  administrator  of  said  estate  and  enters  his  appear- 
ance herein.  And  the  court  having  examined  said  petition  and  being 
sufficiently  advised  finds  that  the  allegations  thereof  are  true. 

It  is  therefore  now  ordered  by  the  court  that  upon  said  petitioner  giv- 
ing bond  in  the  penalty  of  $ with  surety  thereon  to  the  approval  of 

the  court  payable  to  said  administrator  and  conditioned  to  make  due 
payment  within  the  proper  time  of  all  indebtedness  eventually  due  from 
said  estate  so  far  as  the  personal  assets  thereof  prove  insufficient,  then 
that  the  prayer  of  his  said  petition  be  granted. 

And  now  said  petitioner  tenders  a  bond  in  the  penalty  and  conditioned 
as  aforesaid  with  as  sureties  thereon,  and  the  court  having  ex- 
amined the  same  now  approves  said  bond  and  orders  the  same  delivered 
to  and  preserved  by  said  administrator. 

The  court  further  orders  that  (the  petition  of  said  administrator  now 
pending  therein  for  the  sale  of  certain  real  estate  belonging  to  said  de- 
cedent shall  abate  and  be  no  further  prosecuted)  or  (said  administrator 
file  no  petition  for  the  sale,  lease  or  mortgage  of  the  real  estate  of  said 
decedent  to  make  assets  for  the  pajTnent  of  his  debts)  unless  the  court 
shall  otherwise  order. 


§  917.    Bond  to  pay  debts. 

In  the  estate  of ,  deceased. 

Know  all  men  by  these  presents  that  we,  and ,  are  held 

and  firmly  bound  unto  ,  as  administrator  of  the  estate  of  , 

deceased,  in  the  penalty  of  dollars,   for  the  payment  of  which, 

without  relief  from  valuation  laws,  we  do  hereby  jointly  and  severally 
bind  ourselves,  our  heirs,  executors  and  administrators  by  these  presents. 

The  condition  of  this  bond  is  such  that  should  the  said  make 

due  payment  within  the  proper  time  of  all  liabilities  eventually  due  from 
said  estate,  including  charges  of  administration,  so  far  as  the  personal 
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assets  of  said  estate  are  not  sufficient,  then  this  bond  to  be  void,  other- 
wise to  remain  in  full  force. 
Sealed  with  our  seals  and  dated  this day  of ,  19 — . 

[Seal.] 

[Seal.] 

Approved  this day  of ,  19 — . 


-,  Judge  Circuit  Court. 


Attach  oath  of  surety  as  to  his  sufficiency. 


§918.    Petition  to  mortgage  real  estate. 

y,  }  ^^= 


state  of  Indiana, 
County, 

In  the  Circuit  Court, 

Term,  19- 


Administrator  of  estate  of  ,  deceased,  v. 


The  undersigned,  administrator  of  said  estate,  respectfully  shows  to  the 
court  that  said  decedent  died  intestate,  leaving  surviving  as  his  sole  and 

only  heirs  at  law  his  widow  ,  and  his  children  — ,  all  of  whom 

are  made  defendants  hereto. 

That  said  intestate  died  the  owner  in  fee-simple  of  the  following  de- 
scribed real  estate,  to-wit:  (describe  it)  and  that  decedent's  interest 
therein  is  liable  to  sale,  mortgage  or  lease  to  make  assets  for  the  pay- 
ment of  the  debts  and  liabilities  of  his  estate  if  the  personal  assets  there- 
to belonging  prove  insufficient  for  that  purpose. 

And  your  petitioner  shows  that  the  personal  property  of  said  estate 
coming  to  his  knowledge  or  possession  amounts  in  value  as  shown  by  the 

inventory  and  appraisement  thereof  to  $ ;  that  the  unsecured  claims 

filed  and  allowed  against  said  estate  amount  to ,  and  the  unse- 
cured  claims  filed  and  pending  for  allowance  to   $ ,   and  that  the 

taxes  accrued  at  decedent's  death  and  costs  of  administration  will  reach 

the  sum  of  $ .    That  therefore  the  probable  deficiency  of  the  personal 

estate  of  said  decedent  to  pay  his  debts  and  liabilities  will  be  $ . 

Your  petitioner  further  avers  that,  aside  from  taxes,  said  real  estate  is 
clear  of  incumbrance,  and  in  the  present  condition  of  the  market  no  sale 
thereof  could  be  made  without  substantial  sacrifice  and  injury  to  the 
interests  of  the  heirs  at  law;  that  in  his  opinion  it  would  be  to  the  ad- 
vantage of  said  estate  and  the  beneficiaries  thereof  to  borrow  said  sum 

of  $ ,  the  probable  amount  as  aforesaid,  necessarily  required  to  pay 

the  debts  and  liabilities  of  said  intestate,  and  secure  the  payment  of  such 
loan  by  a  mortgage  upon  decedent's  interest  in  said  real  estate,  rather 
than  to  make  sale  of  any  part  thereof  for  the  purpose  of  paying  such 
debts. 

Wherefore,  he  prays  authority  to  borrow  the  sum  of  $ upon  such 

terms  and  conditions  as  the  court  may  prescribe  to  be  used  in  payment 
of  the  debts  and  liabilities  of  said  estate,  and  that  he  may  be  empowered 
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to  execute  his  note  therefor  and  secure  the  payment  thereof  by  his  mort- 
gage upon  the  interest  of  said  decedent  in  and  to  the  real  estate  above 

described.  ,  Adm'r. 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §2886.  . 


§  919.    Order  on  petition  to  mortgage  real  estate. 
(Caption.) 

Comes  now  said  administrator,  and  come  also  said  defendants  in  per- 
son and  by  counsel  and  file  to  the  petition  herein  the  following  answers 
(insert),  and  thereupon  said  petition  and  the  issues  joined  thereon  are 
submitted  to  the  court. 

And  the  court,  having  heard  the  evidence,  and  being  sufficiently  ad- 
vised, finds  that  all  the  material  allegations  in  said  petition  contained  are 
true;    that  as  therein  averred,  the  personal  assets  of  the  estate  of  said 

decedent  are  insuflBcient  in  about  the  sum  of  $ ,  to  pay  the  debts 

and  liabilities  of  said  estate,  and  that  the  interest  of  said  decedent  in 
and  to  the  real  estate  hereinafter  described  is  liable  to  sale  or  mortgage 
for  the  purpose  of  supplying  such  deficiency. 

The  court  further  finds  that  it  will  be  to  the  advantage  of  said  estate 
to  mortgage  said  real  estate,  rather  than  make  sale  thereof  for  the  pur- 
post  of  obtaining  funds  necessary  to  pay  such  debts,  and  now  grants 
the  prayer  of  said  petition. 

And  said  administrator  being  required  by  the  court  so  to  do,  now  ex- 
ecutes bond  in  the  penalty  of  $ ,  with  as  sureties  thereon, 

which  bond  is  approved  by  the  court  and  reads  as.  follows   (insert) : 

It  is  therefore  ordered  by  the  court  that  for  the  purpose  of  paying  the 
debts  and  liabilities  of  said  estate,  said  administrator  is  hereby  author- 
ized to  borrow  the  sum  of  $ ,  to  be  evidenced  by  his  note  bearing 

6  per  cent,  interest  from  date,  waiving  relief,  providing  for  attorney's  fees, 
and  payable  on  or  before  three  years  after  its  date,  and  is  further  em- 
powered to  secure  the  pajment  of  such  note  by  his  mortgage  as  such  ad- 
ministrator, upon  the  interest  of  said  decedent  in  and  to  the  real  estate 
mentioned  in  said  petition  and  described  as  follows  (describe  it) : 

And   now  comes   said   administrator   and  shows   that  he  has  obtained 

such   loan   of   $ from   ,   and   brings   into   court   the   proceeds 

thereof,  and  exhibits  the  note  and  mortgage  by  him  executed  therefor, 
under  and  in  conformity  with  the  authority  herein  granted,  which  note 
and  mortgage  are  now  examined  and  approved  by  the  court,  and  ordered 
delivered  to  said  mortgagee;  and  said  administrator  is  directed  to  ac- 
count for  the  sum  so  by  him  received  in  his  settlement  of  said  estate. 

Burns'  R.  S.  1908,  §  2886. 
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§  920.    Administrator's  bond  on  mortgage  of  real  estate. 

Know  all  men   by  these  present,  that  we,  ,  are  bound  unto  the 

state  of  Indiana,  in  the  penal  sum  of  dollars,  for  the  payment  of 

which  well  and  truly  to  be  made  we  bind  ourselves,  our  heirs,  executors 
and  administrators,  jointly  and  severally,  firmly  by  these  presents.  Sealed 
and  dated  this day  of ,  19 — . 

The  condition  of  the  above  obligation  is  such  that  whereas  the  above 
named  and  bound  ,  as  administrator  of  the  estate  of  ,  de- 
ceased, has,  by  petition  filed,  applied  to  the circuit  court  for  au- 
thority to  borrow  money  to  pay  the  debts  of  said  estate  and  to  secure  the 
payment  of  such  loan  by  his  mortgage  on  decedent's  real  estate,  as  in  said 
petition  set  forth. 

Now,  if  the  said  ,  as  such  administrator,  shall  faithfully  account 

for  all  money  so  received,  and  according  to  law  discharge  the  duties  of 
his  said   trust   in   reference  thereto,  then   this   obligation   shall   be   void, 

otherwise  to  remain  in  full  force  and  effect.  [Seal.] 

[Seal.] 

[Seal.l 

Taken  and  approved  this  day  of  ,  19 — . 

,  Judge Circuit  Court. 


Burns'  R.  S.  1908,  §  2887.  (Add  affidavits  of  sureties.) 

§  921.    Petition  by  administrator  to  sell  real  estate. 

State  of  Indiana,      "> 

County,  I   ^^• 

In  the Circuit  Court, 

Term,  19—. 


-,  Administrator  of  the  estate  of 
,  deceased. 

V. 


No. . 

Probate. 
Petition  to  Sell  Real  Estate. 
The  undersigned,  duly  qualified  and  acting  as  administrator  of  the  es- 
tate   of ,    late    of   county,    Indiana,    deceased,    respectfully 

shows  to  the  court  that  the  total  value  of  the  personal  estate  of  said 
decedent  which  has  come  to  his  knowledge  or  possession,  amounts  to  the 
sum  of  $ ;  that  claims  have  been  filed  and  allowed  against  said  es- 
tate, amounting  in  the  aggregate  to  $ ,  and  that  claims  have  been 

filed  which  are  still  pending  against  said  estate,  amounting  in  the  aggre- 
gate to  $ ,  and  that  therefore  the  personal  estate  of  said  decedent 

is  insufiicient  to  pay  and  discharge  the  debts  and  liabilities  thereof. 
That  at  the  time  of  his  death  said  decedent  was  the  owner  in  fee-simple 
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of  the  following  described  real  estate,  situate  in  county,  state  of 

Indiana,  to-wit:  (describe  it).  That  said  real  estate,  subject  to  the  rights 
of  the  widow  of  said  decedent  therein,  is  liable  to  sale  to  make  assets 
for  the  payment  of  the  debts  of  said  estate,  and  that  the  probable  value 

thereof  exclusive  of  liens  thereon  is  $ .     That  the  taxes  due  upon 

said  real  estate  accrued  at  decedent's  death  amount  to  $ ,  and  that 

certain  other  liens  against  said  real  estate  appear  of  record  unsatisfied, 
the  amounts  and  dates  of  such  liens,  together  with  the  nature  thereof, 
and  the  names  of  the  holders  of  the  same,  as  shown  of  record,  being  as 
follows:  (Set  out  liens.)  (But  your  petitioner  avers  and  has  good  rea- 
son to  believe  that  said  mortgage  lien  above  described  in  favor  of  said 
constitutes  no  lien  or  charge  against  such  real  estate,  for  the  rea- 
son that  in  the  lifetime  of  said  decedent  the  same  was  by  him  fully  paid, 
but  neglected  to  be  entered  satisfied  of  record  by  said  defendant  mort- 
gagee.)    That  said  decedent  died  intestate  leaving  surviving  his  widow,  the 

defendant ,  and  his  children  the  defendants  ,  and  leaving  no 

other  heirs  at  law,   (and  that  the  said  defendants  are  under  the 

age  of  21  years). 

(That  the  interest  of  said  defendant  ,  as  widow  of  said  intestate, 

in  and  to  said  real  estate  is  also  liable  to  sale  in  this  proceeding  to  sat- 
isfy the  said  mortgage  lien in   favor  of  the   defendant   ). 

Your  petitioner  further  avers  that  the  defendants  ■  are  non-resi- 
dents of  the  state  of  Indiana,  or   (that  the  residences  of  the  defendants 

are  unknown,   though  diligent  inquiry  therefor  has  been  made). 

Wherefore  said  administrator  prays  the  court  that  upon  the  hearing  of 
this  petition  an  order  may  be  granted  empowering  him  to  sell  such  real 
estate  (including  the  interest  of  the  widow  of  said  decedent  therein)  or 
so  much  thereof  as  may  be  necessary,  to  discharge  the  debts  and  liabili- 
ties of  said  estate;    that   said   pretended   mortgage  lien   thereon   of  said 

defendant  may  be  adjudged  fully  paid  and  discharged  and  ordered 

satisfied  of  record,  and  that  the  court  will  grant  such  other  and  further 
relief  in  the  premises  as  the  interests  of  said  estate  may  require. 

,  Adm'r. 

State  of  Indiana,     "> 

County,  ^    ^^• 


,  being  duly  sworn  upon  his  oath,  says  that  he  is  administrator 

of  the  estate  of ;-,  deceased,  and  that  the  matters  and  things  by  him 

set  forth  and  alleged  in  the  foregoing  petition  are  true  as  he  verily  be- 
lieves.   . 

Subscribed  and  sworn  to  before  me  this  day  of ,  19 — . 

Burns'  R.  S.  1908,  §§  2852,  2854.  . 
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§  922.    Petition  to  sell  real  estate  by  foreign  administrator 
— Additional  allegations. 

(Caption  as  above.) 

Your  petitioner  shows  to  the  court  that  he  was  duly  appointed  and  quali- 
fied as  administrator  of  said  estate  by  the  probate  court  of  the  county  of 

,  in  the  state  of ,  where  said  decedent  had  his  domicile  at  the 

time  of  his  death,  which  appointment  remains  in  full  force  and  effect,  and 
that  he  has  heretofore  filed  in  this  court  a  properly  authenticated  copy  of 
said  appointment  and  by  reference  makes  the  same  a  part  of  this  petition. 

He  further  avers  that  said  probate  court  had  full  and  complete  jurisdic- 
tion to  make  the  said  appointment  and  that  he  has  filed  therein  and  to 
the  approval  thereof  a  bond  with  sufficient  surety  and  penalty  conditioned 
for  the  due  accounting  of  all  proceeds  derived  from  any  sale  of  decedent's 
real  estate  made  by  reason  of  proceedings  had  upon   this  petition,   and 

that  said   sureties  by  the  laws  of  the  state  of are  liable  for  the 

proper  accounting  by  this  petitioner  of  such  proceeds  of  sale.  A  duly 
authenticated  copy  of  said  bond  and  the  said  approval  thereof  he  (here- 
with files  or)  has  filed  in  this  court. 

[Then  follows  the  usual  averments  showing  necessity  of  sale  as  in  case 
of  a  domestic  administrator.] 

Burns'  R.  S.  190S,  §§  2881,  2884. 

§  923.    Notice  of  petition  to  sell  real  estate. 

(Caption  as  above.) 

To  (name  of  defendants  to  be  notified) .    You  are  severally  hereby 

notified  that  the  above  named  petitioner  as  of  the  estate  aforesaid, 

has  filed  in  the  circuit  court  of county,  Indiana,  a  petition,  making 

you  defendants  thereto,  and  praying  therein  for  an  order  and  decree  of 
said  court  authorizing  the  sale  of  certain  real  estate  belonging  to  the  es- 
tate of  said  decedent,  and  in  said  petition  described,  to  make  assets  for 
the  payment  of  the  debts  and  liabilities  of  said  estate;  (and  has  also 
averred  in  said  petition  or  by  an  affidavit  filed  that  you  and  each  of  you 
are  non-residents  of  the  state  of  Indiana  or  that  your  residence  is  un- 
known and  that  you  are  necessary  parties  to  said  proceedings)  and  that 
said  petition,  so  filed  and  which  is  now  pending,  is  set  for  hearing  in  said 

circuit  court  at  the  court  house  in  the  city  of ,  Indiana,  on  the 

day  of ,  19—. 

Witness,  the  clerk  and  seal  of  said  court  this day  of ,  19 — . 

,  Clerk. 

,  Attorney. 

Burns'  R.  S.  1908,  §  2856. 
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§  924.    Waiver  of  notice  by  defendants  or  by  guardian. 

The  undersigned,  defendants  to  the  foregoing  petition,  being  all  of  law- 
ful age,  hereby  waive  the  issue  and  service  of  any  notice  thereof,  and  as- 
sent to'  the  sale  of  all  or  any  part  of  the  real  estate  in  said  petition,  de- 
scribed for  the  purposes  therein  mentioned  and  as  prayed  for  by  said 
administrator. 

Dated  .  ' 

or 

The  undersigned,  legally  appointed  and  qualified  guardian  of  ,  in- 

fant defendants  to  the  foregoing  petition,  as  such  guardian,  and  for  and 
on  behalf  of  said  minor  defendants,  hereby  waives  the  issue  and  service 
of  anv  notice  thereof  and  assents  to  the  sale  of  all  or  any  part  of  the  real 
estate  in  said  petition  described  for  the  purposes  therein  mentioned  and 
as  prayed  for  by  said  administrator.  • 

Dated .  Guardian  of • 

Burns'  R.  S.  1908,  §  2858. 

§  925.    Answer  of  guardian  ad  litem. 

(Caption  as  above.) 

Comes  now  ,  guardian  ad  litem,  under  the  appointment  of  said 

court  for  ,  minor  defendants  to  said  petition,  and  as  such  guardian, 

and  on  behalf  of  said  infants,  for  answer  to  said  petition  says  that  he 
denies  each  and  every  allegation  therein  contained  and  asks  that  strict 
proof  thereof  may  be  required  by  the  court.  • 

Guardian  ad  litem  for  , 

Burns'  R.  S.  1908,  §  2861.  minor  defendants. 

§  926.    Administrator's  inventory  and  appraisement  of  real 
estate. 

An  inventory  and  appraisement  of  certain  real  estate  situate  in 

county.  Indiana,  and  belonging  to  the  estate  of  ,  deceased,  late  of 

said  county,  a  petition  for  the  sale  of  which  is  now  pending  in  the 
circuit  court.     Said  inventory  taken  by  ,  administrator  of  said  es- 
tate, and  said  real  estate,  at  the  request  of  said  administrator,  appraised 

Ijy  L and ,  two  disinterested  and  reputable  householders  of  the 

neighborhood  where  said  real  estate  is  situated.     Before  making  said  ap- 
praisement said  appraisers  took  and  subscribed  the  following  oath: 
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§    927 


State  of  Indiana, 
County 


.} 


The  undersigned,  selected  to  appraise  certain  real  estate  belonging  to 

the  estate  of  ,  deceased,  late  of  said  county,  being  the  real  estate 

described  in  the  administrator's  inventory,  hereto  annexed,  do  solemnly 
swear  that  we  will  honestly  appraise  the  same  at  its  fair  cash  value,  so 
help  us  God.  . 


Subscribed  and  sworn  to  before  me  this day  of 

,  Clerk  - 


-,  A.  D.  19—. 
Circuit  Court. 


INVENTORY    AND    APPB^USEMENT. 


Description  of  Lands. 


Appraised  Value. 
$  Cts. 


The  foregoing  appraisement  made  by  us  this day  of ,  19 — . 

,  Appraisers. 


Attest : 


-,  Adm'r. 


Burns'  R.  S.  1908,  §  2862. 


§  927.    Administrator's  bond — Sale  of  real  estate. 


Know  all  men  by  these  presents,  that  we. 


as  principal  and 


as  sureties,  all  inhabitants  of  the  state  of  Indiana,  are  bound  to  the  state 

of  Indiana,  in  the  penal  sum  of  dollars,  to  pay  which  we  jointly 

and  severally  bind  ourselves,  our  heirs,  executors  and  administrators. 
Sealed  and  dated  the dav  of ,  19 — .  . 


The  condition  of  the  above  obligation  is,  that  whereas  the  above  named 

and  bounden  as   (administrator  of  the  estate  of of  , 

deceased),  or  (executor  of  the  last  will  of ,  deceased),  has  been  or- 
dered by  the court  of  county,  Indiana,  to  sell  certain  real 

estate  belonging  to  the  estate  of  said  decedent,  described  in  the  petition 

for  such  sale  filed  by  him  in  said  court,  and  being  cause  No. upon  the 

probate  dockets  thereof. 

Now,  if  the  said shall  faithfully  account  for  all  money  by  him 
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received  and  discharge  the  duties  of  his  trust,  according  to  law,  then  the 
above  obligation  is  to  be  void;  else  to  remain  in  full  force  in  law. 

,  [Seal.] 

,  [Seal.] 

,  [Seal.] 

Approved  the day  of ,  19 — .  ,  C.  C,  Indiana. 

Burns'  R.  S.  1908,  §  2870. 

§  928.    Order  of  sale  of  real  estate  by  administrator. 
(Caption.) 

Comes  now  said  administrator  and  shows  to  the  court  by  the  notice  is- 
sued upon  his  petition  filed  herein  and  the  return  of  the  sheriff  indorsed 
thereon,  which  notice  and  return  read  as  follows,  (insert)  that  the  defend- 
ants,   ,  have  each  been  personally  served  with  proper  notice  of  the 

filing  and  pendency  of  said  petition,  and  when  and  where  the  same  would 
be  heard,  at  least  ten  days  prior  to  this  date  and  to  the  time  fixed  for  the 
hearing  thereof;  and  said  administrator  further  shows  that  the  defendant 

(being  a  non-resident  of  the  state  of  Indiana)  or  (whose  residence 

is  unknown),  as  shown  (by  said  petition)  or  (by  aflftdavit  heretofore  filed), 
has  also  been  duly  served  with  notice  of  the  filing  and  pendency  of  said 
petition,  and  the  time  and  place  fi.xed  for  the  hearing  thereof  by  publica- 
tion of  such  notice  for  three  weeks  successively  in  the  ,  a  public 

newspaper  of  general  circulation  printed  and  published  in  ,  the  last 

of  which  publications  was  so  made  and  completed  at  least  ten  days  prior 
to  this  time  and  to  the  date  set  for  the  hearing  of  said  petition;  a  copy 
of  which  notice  and  proof  of  the  publication  thereof  as  aforesaid  being 
now  filed  and  reading  as  follows  (insert). 

And  now  the  written  assent  of  the  defendants, ,  to  the  sale  prayed 

for  in  said  petition  and  waiving  notice  thereof  is  filed,  and  reads  as  fol- 
lows  (insert);    and  the  defendants,  ,  now  appear  and  file  to  said 

petition  the  following,  their  separate  answers,   in  these  words    (insert). 

And  it  appearing  to  the  court  that  the  defendants, ,  are  minors,  the 

court  appoints  guardian  ad  litem  for  said  infant  defendants,  who 

now  appears  and  accepts  such  trust  and  for  and  on  their  behalf  files  as 
such   guardian   the  following  answer   to  said   petition   in   general   denial 

thereof  (insert);   and  the  said  defendants,  ,  failing  to  appear,  they 

are  each  on  motion,  three  times  loudly  called,  but  come  not  and  herein 
wholly  make  default.  And  said  administrator  now  files  an  inventory  and 
appraisement  of  the  real  estate  in  his  petition  described,  taken  and  made 
in  due  form  of  law,  and  reading  as  follows  (insert),  and  tenders  his  ad- 
ditional bond  (insert);  which  bond  is  by  the  court  now  approved,  and, 
together  with  the  oaths  of  the  sureties  thereto  attached,  reads  as  follows 
(insert). 

And  said  petition  and  the  issues  joined  thereon  by  the  several  answers 

37 — Pro.  Law. 
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thereto  filed  are  now  submitted  to  the  court  lor  trial,  finding  and  decree. 
And  the  court  having  heard  the  evidence  and  being  sufficiently  advised  in 
the  premises  finds  that  the  personal  assets  of  said  estate  are  insufficient  to 
pay  and  discharge  the  debts  and  liabilities  thereof,  and  that  the  real  estate 
in  said  petition  as  hereinafter  described  is  liable  to  be  made  assets  in  the 
hands  of  said  administrator  to  pay  such  indebtedness;   that  the  mortgage 

in  said  petition  mentioned  executed  in  favor  of  the  defendant. ,  and 

appearing  in  mortgage  record  ,  page  ,  of  the  records  in  the  re- 
corder's office  of  county,  Indiana,  has  been  discharged  and  is  no 

longer  a  lien  upon  said  real  estate,  the  debt  secured  thereby  having  been 
fully  i)aid  by  said  intestate  in  his  lifetime,  and  that  .said  mortgage  should 
be  released  of  record;   that  the  mortgage  lien  claimed  and  asserted  upon 

said  real  estate  by  the  defendant. .  in  his  answer  to  said  petition, 

is  a  valid  and  subsisting  lien  thereon  having  priorty  over  all  other  liens, 
save  taxes  unpaid  and  accrued  at  decedent's  death  which  are  now  found 

to  amount  to  $ ,  and  that  upon  said  mortgage  lien  there  is  now  due 

and  unpaid  in  principal  the  sum  of  $ with  interest  thereon  at 

per  cent,  from  ,  19 — ,  and  attorneys'  fees  amounting  to  $ ; 

that  the  jud^^inent  set  ui)  in  the  answer  of  the  defendant. ,  is  a  valid 

and  subsisting  lien  upon  said  real  estate,  junior  and  subordinate  to  the 
lien  of  said  last  named  mortgage  and  that  there  is  now  due  said  defend- 
ant thereon  in  principal  $ ,  with  interest  at per  cent,  from  , 

19 — ,  and   costs  amounting  to  $ -.    The  court   further  finds   that  to 

mal<e  assets  for  the  payment  of  the  debts  and  liabilities  of  said  estate, 
it  will  be  necessary  to  sell  all  of  the  decedent's  interest  in  said  real  estate, 
and  that  the  material  allegations  contained  in  the  petition  of  said  admin- 
istrator are  true,  as  therein  stated  and  set  forth. 

It  is  therefore  considered  and  ordered  by  the  court  that  the  real  estate 
of  said  decedent  in  said  petition  mentioned  and  described  as  follows,  to- 
wit:  An  undivided  two-thirds  of  (describe  real  estate)  be  sold  by  said 
administrator  at  (public  auction  for  not  less  than  two-thirds  of)  or  (pri- 
vate sale  for  not  less  than)  the  full  appraised  value  thereof  and  on  the 
following  terms  and  conditions;  one-third  of  the  purchase-money  cash  in 
hand,  one-third  in  nine  and  one-third  in  eighteen  months  from  day  of  sale, 
deferred  payments  to  be  evidenced  by  notes  of  the  purchaser  bearing  6 
per  cent,  interest  from  their  date,  waiving  relief,  providing  for  attorneys' 
fees  and,  upon  confirmation  of  sale,  secured  by  mortgage  on  the  real  es- 
tate sold.     Said  real  estate  shall  be  sold  subject  to  the  said  mortgage  lien 

in  favor  of  the  defendant  ,  but  free  and  discharged  from  the  said 

lien  for  taxes  accrued  as  aforesaid  at  decedent's  death  and  from  the  said  • 

judgment  lien  in  favor  of  the  defendant ,  which  liens  last  named 

shall  attach  to  the  fund  arising  from  such  sale.  Said  administrator  is 
required  to  give  four  weeks'  notice  of  the  time,  terms  and  place  of  sale 
by  publication  in  a  public  (weekly)  or  (daily)  newspaper  of  general  cir- 
culation, printed  and  published  in  the  city  of county,  Indiana,  and 

by  posting  written  or  printed  notices  thereof  in  at  least  five  public  places 
in  said  county,  three  of  which  shall  be  so  posted  in  the  township  where 
said  real  estate  is  situated. 
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It  is  further  considered  and  adjudged  by  the  court  that  the  said  mort- 
gage lien  upon  said  real  estate  in  favor  of  the  defendant,  ,  and  ap- 
pearing of  record  as  aforesaid  at  page  of  M.  R.  ,  in  the  record- 
er's office  of  said  county  of ,  has  been  fully  paid  and  discharged,  and 

the  clerk  of  this  court  is  directed  to  enter  upon  the  margin  of  the  record 
thereof  a  memorandum  showing  the  same  released  and  satisfied,  and  re- 
ferring therein  for  his  authority  in  so  doing  to  the  order  book  and  page 
where  these  proceedings  are  entered. 

And  said  administrator  is  required  to  make  due  report  of  his  proceed- 
ings under  the  foregoing  order,  and  time  is  given. 

Burns'  R.  S.  1908,  §  2863.  _  __ 


jj  929.    Petition  to  reappraise  real  estate. 
(Caption.) 

The  undersigned,  administrator  of  said  real  estate,  shows  to  the  court 
that  he  has,  under  the  order  thereof  heretofore  granted,  attempted  to  make 
sale  of  the  real  estate  in  his  petition  and  said  order  described,  but  has 
been  unable  to  obtain  (two-thirds  of)  the  appraised  value  thereof,  as  by 
said  order  required.  That  from  investigation  by  him  made  he  is  of  the 
opinion  that  said  real  estate  by  such  appraisement  is  appraised  too  high, 
and  that  in  the  interests  of  said  estate  the  same  should  be  reappraised. 

Wherefore  he  prays  the  court  to  inquire  into  the  matters  herein  set 
forth,  and  finding  them  true,  to  order  a  reappraisement  made  of  said  real 
estate.  ,  Adm'r. 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908.  §  2862.  . 

,ii  930.    Order  to  reappraise  real  estate. 


(Caption.) 

Comes  now  said  administrator  and  files  the  following  verified  petition 
(insert)  and  asking  a  reappraisement  of  the  real  estate  in  this  proceed- 
ings sought  to  be  sold. 

And  the  court  having  examined  said  petition,  and  being  suflBciently  ad- 
vised, finds  that  the  averments  thereof  are  true,  and  that  in  the  interests 
of  said  estate  said  real  estate  should  be  reappraised,  and  for  the  purpose 

of  making  such  appraisement  now  appoints and ,  two  reputable 

and  disinterested  householders  of  the  neighborhood  where  said  real  estate 
is  situate,  who,  before  proceeding  to  the  discharge  of  their  duties,  shall 
take  and  subscribe  an  oath  to  honestly  appraise  said  real  estate  at  its 
fair  cash  value. 
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And  upon  said  reappraisement  being  so  made  and  filed  the  same  shall 
take  the  place  of  the  original  appraisement,  and  said  administrator  shall 
proceed  to  the  sale  of  said  real  estate  under  the  former  order  of  this  court. 

Burns'  R.  S.  1908,  §  2862. 

§  931.    Petition  of  administrator  to  plat  land. 

(Caption  as  in  petition  to  sell.) 

Your  petitioner,  administrator  of  said  estate,  respectfully  shows  to  the 
court  that  the  real  estate  described  in  the  order  of  sale  heretofore  granted 
in  this  proceeding  (lies  within)   or   (adjoins)   the  corporate  limits  of  the 

city  of  ^  and  that  in  the   interests  of  said  estate    (the   same)    or 

( acres  thereof  immediately  adjacent  to  the  limits  of  said  city)  should 

be  subdivided  and  laid  out  in  town  lots. 

Wherefore  he  asks  authority  to  so  lay  out  and  subdivide  the  same  and 
make  the  necessary  dedication  to  public  use  of  the  streets,  alleys  and 
squares  that  may  by  such  subdivision  be  provided. ,  Adm'r. 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  2869. 

§  932.    Order  on  petition  to  plat  lands  and  report  of  plat. 

(Caption.) 

Comes  now  said  administrator  and  files  the  following  verified  applica- 
tion (insert)  praying  therein  for  authority  to  lay  out  (all  or acres) 

of  the  real  estate  heretofore  ordered  sold  in  this  proceeding  into  town  lots, 
streets,  alleys  and  squares. 

And  the  court  finding  the  same  to  be  in  the  interest  of  said  estate,  now 
grants  the  prayer  of  said  petition. 

It  is,  therefore,  ordered  by  the  court  that  said  administrator  be  author- 
ized and  empowered  to  lay  out  and  subdivide  into  town  lots,  streets,  alleys 

and  squares  (all  of  said  real  estate)  or  ( acres  of  said  real  estate 

immediately  adjacent  to  the  city  of )  and  make  the  necessary  dedi- 
cation to  public  use  of  such  streets,  alleys  and  squares,  and  he  is  required 
to  report  to  this  court  for  approval  an  accurate  plat  of  the  subdivision 
so  made. 

§  933.    Report  of  plat  by  administrator. 

(Title  as  in  petition.) 

The  undersigned,  administrator  of  said  estate,  respectfully  reports  that, 
pursuant  to  the  authority  granted  by  this  court,  he  has  caused acres 
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of  the  real  estate  described  in  the  order  of  sale  in  this  proceeding  entered, 

and  lying  immediately  adjacent  to  the  corporate  limits  of  the  city  of , 

to  be  subdivided  and  laid  out  in  town  lots,  and  has  made  the  necessary 
dedication  to  public  use  of  the  streets,  alleys  and  squares  in  such  subdivi- 
sion provided. 

And  he  herewith  submits  an  accurate  plat  thereof  for  the  consideration 
and  approval  of  the  court.  ,  Adm'r. 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 


Burns'  R.  S.  1908,  §  2869.  • 

§  933a.    Order  approving  plat. 

Again  comes  said  administrator  and  by  his  report  now  filed  and  reading 
as  follows  (insert)  shows  that,  as  heretofore  authorized,  he  has  made  a 
subdivision  of  (a  part  of)  the  real  estate  in  this  proceeding  ordered  sold, 
and  dedicated  to  the  public  use  the  streets,  alleys  and  squares  therein 
established,  and  now  submits  to  the  court  an  accurate  plat  of  such  subdi- 
vision. 

And  the  court  having  examined  said  plat  and  being  satisfied  therewith 
now  approves  the  same  and  confirms  the  acts  of  said  administrator  in 
the  premises;  and  said  administrator  by  order  of  court  now  acknowledges 
said  plat  in  due  form  of  law  and  is  directed  to  have  the  same  propertly 
recorded,  and  thereupon  proceed  to  the  sale  of  the  lots  therein  described 
upon  the  same  terms  as  provided  in  the  order  of  sale  in  this  proceeding 
heretofore  entered,  (provided,  however,  that  before  making  sale  thereof 
said  administrator  shall  cause  to  be  made  and  filed  an  inventory  and  ap- 
praisement of  said  lots).  ^ 

Burns'  R.  S.  1908,  §  2869. 

§  934.    Notice  of  sale  of  real  estate  by  executor  or  adminis- 
trator. 

The  undersigned   (administrator  of  the  estate)  or  (executor  of  the  last 

■vvill)  of ,  deceased,  hereby  gives  notice  that  by  virtue  of  (an  order 

of  the  circuit  court)  or  (the  power  by  said  will  conferred)  he  will 

at   the   hour   of   m.    of   the   day   of   ,    19—,    at   , 

Indiana  (and  from  day  to  day  thereafter  until  sold),  offer  for  sale  at 
(private)  or  (public)  sale,  all  the  interest  of  said  decedent  in  and  to  the 
following  described  real  estate   (describe  it). 

Said  sale  will  be  made  subject  to  the  approval  of  said  court,  for  not  less 
than  (two-thirds  of)  the  full  appraised  value  of  said  real  estate,  and  upon 
the  following  terms  and  conditions: 

At  least  one-third  of  the  purchase-money  cash  in  hand,  the  balance  in 
two  equal  installments,  payable  in  not  to  exceed  9  and  18  months,  evi- 
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denced  by  notes  of  the  purchaser,  bearing  6  per  cent,  interest  from  date, 
waiving  relief,  providing  attorneys'  fees  and  secured  by  mortgage  on  the 
real  estate  sold.  The  purchaser  at  such  sale  will  be  further  required  to 
give  bond  to  secure  the  payment,  according  to  its  terms  of  a  certain  mort- 
gage lien  upon  said  real  estate  in  favor  of  ,  upon  which  is  due  in 

principal,  $ ,  with  interest  at  per  cent.,  from  ,  19 — ,  said 

mortgage  appearing  of  record  at  page  of  mortgage  record,  , 

in  the  recorder's  office  of  county,  and  subject  to  which  said  real 

estate  is  to  be  sold.  ,  Adm'r. 

Burns'  R.  S.  1908,  §  2872. 

§  935.    Proof  of  publication. 

state  of  Indiana,     "> 

County,  J    ^  ' 


,  being  duly  sworn  on  his  oath,  says  that  he  is of  the , 

a   (daily)    or   (weekly)    public  newspaper  of  general  circulation,  printed 

in  the  English  language,  and  published  in  ,  said  county  and  state; 

that  the  notice  of  which  the  annexed  is  a  true  copy  was  published  in  reg- 
ular editions  of  said  paper,  issued  upon  the  following  dates,  to-wit:  . 

Subscribed  and  sworn  to  before  me  this  day  of ,  19 — . 


§  936.    Proof  of  posting. 

V  ss: 


State  of  Indiana, 
County 


,  being  duly  sworn  on  his  oath,  says  that  notices  of  which  the  an- 
nexed is  a  true  copy  were  posted  by  him  on  the  day  of  ,  19—, 

at  the  following  places,  to-wit:  one  at  — ,  at  least  three  of  said  places 

being  in  township,  said  county,  and  all  of  said  places  being  pub- 
lic places  in  said  county  and  state.  . 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 


§  937.    Administrator's  report  of  sale  of  real  estate. 

(Caption  as  in  petition.) 

The  undersigned,  administrator  of  the  estate  of ,  deceased,  reports 

to  the  court  that  pursuant  to  the  order  heretofore  made  in  this  proceeding 
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authorizing  and  directing  the  sale  of  the  real  estate  therein  and  herein- 
after described,  he  gave  notice  of  the  time,  terms  and  place  of  such  sale 
by  the  publication  and  posting  of  notices  thereof  for  the  time  and  in  the 
manner  required  by  the  terms  of  said  order,  and  he  attaches  hereto  and 
makes  part  of  this  report  copies  of  such  notice,  together  with  proof  of 
the  due  posting  and  publication  thereof  as  aforesaid. 

That  on  the day  of ,  19 — ,  being  the  time  fixed  for  such  sale 

and  at  the  place  and  upon  the  terms  in  said  notice  set  forth  he  sold  said 
real  estate,  to-wit:    (give  description)    at    (private)    or    (public)    sale  to 

,  subject  to  the  approval  of  this  court  for  the  sum  of  $ ,  that 

being  the  highest  and  best  bid  received  therefor  and  (two-thirds  of)  the 
full  appraised  value  thereof. 

(Said  real  estate  was  also  sold  subject  to  the  payment  of  a  certain 
mortgage  lien  thereon  in  favor  of  ,  described  in  the  order  and  no- 
tice of  sale.) 

Said  purchaser  complied  with  the  terms  of  such  sale  by  paying  to  this 
administrator  $ in  cash,  and  executing  his  two  notes  for  the  bal- 
ance of  the  purchase-money,  payable  in  equal  installments  in  nine  and 
eighteen  months,  bearing  interest  at  6  per  cent,  from  date,  waiving  relief 

and  providing  for  attorneys'   fees    (with  as  surety  thereon),  and 

stands  ready,  upon  confirmation  of  said  sale,  to  secure  the  payment  thereof 
by  his  mortgage  upon  said  real  estate;  he  also  executed  bond  to  the  ac- 
ceptance of  this  administrator  in  the  penalty  of  $ with  as 

sureties  thereon,  conditioned  as  by  law  required  for  the  due  pajTnent.  ac- 
cording to  its  terms  of  said  mortgage  lien  in  favor  of and  subject 

to  which  said  real  estate  was  sold). 

(Thereupon  said  administrator  executed  to  said  purchaser  a  certificate 
of  such  sale.) 

(Said  administrator  further  shows  that  in  order  to  obtain  a  sale  of  said 
real  estate   (at  private  sale)   it  became  necessary  and  in  the  interests  of 

said  estate  to  employ  an  agent.    That  for  such  purpose  he  employed , 

a  real  estate  broker  of  skill  and  experience,  who  procured  said  purchaser 
and  without  whose  agency  said  sale  would  not  have  been  effected.     He, 

therefore,  asks  authority  to  pay  such  agent  for  his  services  $ as  a 

part  of  the  expense  of  such  sale,  said  sum  being  the  customary  commission 
paid  real  estate  agents  for  like  services.)  And  said  administrator  now 
brings  into  court  the  cash  payment  so  made  and  the  notes  (and  bond)  so 
executed  by  said  purchaser,  and  asks  that  said  sale  and  his  acts  as  herein 
reported  may  be  approved  and  confirmed.  . 

Subscribed  and  sworn  to  before  me  this  day  of ,  19 — . 

Burns'  R.  S.  1908,  §  2874. 

§  938,    Objections  to  confirmation  of  sale  of  real  estate  and 
offer  to  pay  ten  per  cent,  more, 

(Caption  as  in  petition  above.) 
The  undersigned  objects  to  the  confirmation  of  the  sale  of  the  real  es- 
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tate  belonging  to  said  decedent,  made  by  said  administrator  to and 

herein  reported  for  the  reason  that  if  re-offered  said  real  estate  can  be 
sold  for  a  much  higher  price. 

And  he  agrees  that  if  the  court  will  order  another  sale  of  said  real  estate 
made,  to  purchase  or  cause  the  same  to  be  purchased  at  such  sale  and  in 
compliance  with  the  terms  thereof,  for  a  cum,  exclusive  of  costs  of  sale, 
at  least  ten  per  cent,  in  excess  of  the  bid  so  received  and  accepted  by  said 
administrator. 

And  he  offers  to  furnish  such  reasonable  security  for  the  due  fulfillment 
of  said  proposition  as  the  court  may  require. 

Wherefore  he  prays  that  said  sale,  as  reported  by  said  administrator, 
may  not  be  approved  and  another  sale  of  said  real  estate  be  ordered  by 
this  court.  . 

Burns'  R.  S.  1908,  §  2875. 


§  939.    Order  vacating  sale  reported. 

(After  showing  notice  and  report  of  sale  by  administrator,  as  hereto- 
fore set  out  in  form  under  section  2512,  R.  S.  1894,  add,  instead  of  confir- 
mation of  sale,  the  following:) 

And  now  comes ,  and  by  his  certain  statement  in  writing,  filed 

and  reading  as  follows,  (insert)  objects  to  the  confirmation  of  the  sale  so 
reported,  and  agrees,  if  said  real  estate  shall  be  again  offered  for  sale, 
to  purchase  or  cause  the  same  to  be  purchased  for  a  sum,  exclusive  of  the 
costs  of  sale,  at  least  ten  per  cent,  in  excess  of  the  amount  of  the  bid  so 

received  and  accepted  by  said  administrator.     And  comes  now  and 

files  his  bond  (insert)  conditioned  that  he  will  bid  ten  per  cent.,  exclusive 
of  costs,  in  excess  of  the  administrator's  reported  bid,  which  bond  the 
court  now  approves. 

And  the  court  being  sufficiently  advised  in  the  premises,  and  satisfied 
that  said  real  estate,  if  again  offered  for  sale,  will  bring  such  increase  of 
price,  now  refuses  to  approve  the  report  of  said  administrator,  and  dis- 
affirms and  vacates  the  sale  of  said  real  estate  as  by  him  made  and  re- 
ported; and  the  court  now  orders  that  another  sale  of  said  real  estate  be 
had  upon  like  notice  and  under  the  same  terms  and  conditions  set  forth 
and  provided  in  the  former  order  of  sale  in  the  proceeding  entered. 

Burns'  R.  S.  1908,  §  2875. 

§  940.    Order  confirming  sale  of  real  estate. 

(Caption.) 

Comes  now  said  administrator  and  files  the  following  verified  report  of 
the  sale  of  certain  real  estate  heretofore  in  this  proceeding  ordered  sold. 
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together  with  proofs  of  the  posting  and  publication  of  notice  of  such  sale 
(insert);  and  the  court,  having  examined  the  same  and  being  sufficiently 
advised,  finds  that  said  administrator,  after  giving  notice  of  the  time, 
terms  and  place  of  sale  as  required  hy  the  order  of  this  court  authorizing 
the  same,  sold  the  real  estate  in  his  said  report  and  the  former  order  of 

this  court  described,  at  (private)  or   (public)   sale  to  for  the  sum 

of  % ,  that  being  the  highest  and  best  bid  therefor,  and   (two-thirds 

of)  the  full  appraised  value  thereof.  The  court  further  finds  that  said 
purchaser  has  in  all  things  complied  with  the  terms  of  said  sale.  And 
the  court,  being  satisfied  that  in  the  interests  of  said  estate  said  sale  ought 
to  be  approved,  now  in  all  things  ratifies  and  confirms  the  same,  together 
with  the  acts  of  said  administrator  as  by  him  reported.  And  said  admin- 
istrator is  now  ordered  to  execute  his  deed  conveying  said  real  estate  so 
sold  to  said  purchaser,  taking  from  him  a  mortgage  thereon  to  (further) 
secure  the  notes  so  given  for  the  unpaid  balance  of  the  purchase-money; 
which  deed  is  now  reported  by  said  administrator,  and,  being  examined,  is 
approved  by  the  court  and  delivered  to  said  purchaser,  who  now  makes 
and  executes  his  mortgage  upon  said  real  estate  to  secure  said  deferred 
payments.  (Said  administrator  is  further  ordered  to  assign  said  bond  so 
taken  to  secure  the  payment  of  said  mortgage  to  the  holder  of  such  lien, 
and  upon  so  doing  said  estate  shall  be  held  released  and  discharged  from 
the  payment  of  said  debt.) 

(And  upon  proof  heard  the  court  now  allows the  sum  of  $ 

for  his  services  as  agent  in  effecting  said  sale,  and  orders  the  same  paid 
as  a  part  of  the  expense  thereof.) 

And  this  proceeding  is  adjudged  finally  disposed  of.  ■ 


§  941.    Bond  of  purchaser  to  pay  lien  on  real  estate. 

In  the  matter  of  the  estate  of ,  deceased. 

Know  all  men  by  these  presents:  That  we, and ,  are  firm- 
ly bound  unto  ,  administrator  of  the  estate  of  ,  deceased,  in 

the  penalty  of dollars,  for  the  payment  whereof  we  jointly  and 

severally  bind  ourselves,  our  heirs,  executors  and  administrators,  firmly 
by  these  presents. 

Sealed  with  our  seals  and  dated  this day  of ,  19 — . 

The  condition  of  this  obligation  is  such,  that  whereas  said  administrator 
by  virtue  of  an  order  of  the circuit  court  has  sold  certain  real  es- 
tate belonging  to  the  estate  of  said  decedent,  and  described  in  the  said 
proceedings  and  order  of  said  court  authorizing  such  sale,  to  the  above 

named  and  bounden for  the  sum  of  $ and  subject  to  the  due 

payment  of  a  certain  valid  lien  thereon  mentioned  in  said  order  of  sale 

and  described  as  follows   (describe  lien).     Now  if  the  said  shall 

pay  and  discharge  said  lien  according  to  the  terms  and  conditions  thereof 
and  hold  said  administrator  and  all  others  interested  in  said  estate  harm- 
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less  by  reason  of  such  lien  and  the  claims  thereby  secured,  then  this  bond 

shall  be  void,  otherwise  to  remain  in  full  force.  ,   [Seal.] 

,  [Seal.] 

,  [Seal.] 

Accepted  and  approved  by  me  ,  19 — .  ,  Adm'r. 

Burns'  R.  S.  1908,  §§  2867,  2873. 

§  942.    Petition  by  creditor  requiring  sale  of  real  estate. 

(Caption.) 


State  of  Indiana,       "| 
County,    J 


In  the Circuit  Court, 

Term,  19- 


V. ,  administrator  of  the  estate  of ,  deceased. 

The  undersigned  respectfully  shows  to  the  court  that  on  the day  of 

,  19 — ,  a  claim  by  him  filed  against  said  estate  was  duly  allowed  in 


the  sum  of  $ ,  which  allowance  remains  wholly  unpaid  and  in  full 

force;  that  the  claims  filed  and  allowed  against  said  estate  amount  in  the 

aggregate  to  $ ,  and  the  claims  pending  for  allowance  against  the 

same  amount  in  the  aggregate  to  $ ,  and  that  as  shown  by  the  in- 
ventory and  appraisement  on  file  the  personal  assets  of  said  estate  (ex- 
clusive of  the  amount  taken  by  the  widow  of  decedent)  are  of  the  value 

of  $ ,  and  are  therefore  insufficient  to  pay  said  debts  and  liabilities. 

That  said  decedent,  as  this  petitioner  is  informed,  died  seized  in  fee-simple 
of  the  following  described  real  estate,  to-wit:  (describe  it),  an  undivided 
two-thirds  of  which  is  subject  to  be  made  assets  for  the  payment  of  the 
debts  of  said  estate,  and  that  no  petition  has  been  filed  or  proceedings 
had  looking  to  the  sale,  lease  or  mortgage  thereof  for  such  purpose.  Where- 
fore, as  a  creditor  of  said  estate,  he  prays  that ,  the  duly  appointed 

and  qualified  administrator  thereof,  may  be  required,  by  the  order  of  this 
court,  to  prepare  and  file  therein  a  petition  for  the  sale  of  said  real  estate 
or  so  much  of  the  same  as  may  be  necessary  for  the  payment  of  said 

debts  and  liabilities.  . 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  28.59.  . 


§  943.    Notice  of  petition  by  creditor. 

(Caption  as  in  petition.) 

The  State  of  Indiana  to ^,  administi-ator  of  said  estate,  greeting: 

You  are  hereby  notified  that ,  as  a  creditor  of  said  estate,  has  filed 

in  said  court  his  certain  verified  petition  averring  that  the  personal  assets 
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of  said  estate  are  insufficient  to  pay  and  discharge  the  debts  and  liabilities 
thereof;  and  praying  that  you,  as  such  administrator,  be  required  and 
ordered  to  file  a  petition  for  the  sale  of  certain  real  estate  of  said  decedent 
described  in  said  creditor's  petition,  to  make  assets  for  the  payment  of 
such  indebtedness.     Said  petition  will  come  up  for  hearing  and  action  in 

said  court  on  the day  of ,  19 — ,  at  which  time  you  are  required 

to  be  personally  present  and  abide  such  order  thereon  as  the  court  may 
make. 

Witness  the  clerk  and  seal  of  said  court  at ,  Indiana,  this day 

of ,  19—.  .  Clerk. 

Burns'  R.  S.  1908,  §  2859. 


§  944.    Order  requiring  administrator  to  file  petition  for 
sale  of  real  estate. 

(Caption  as  in  petition.) 

Comes  now  ,  a  creditor  of  said  estate  and  submits  the  following 

verified  petition  by  him  heretofore  filed  (insert)  and  shows  to  the  court 
by  the  notice  thereon  issued  and  the  return  of  service  upon  such  notice 

indorsed,  all  reading  as  follows,  (insert)  that ,  administrator  of  said 

estate,  has  had  written  notice  of  the  filing  of  said  petition  and  when  the 
same  would  be  heard  at  least  five  days  prior  to  this  date  and  to  the  date 
fixed  for  the  hearing  thereof;  (and  said  ,  administrator  as  afore- 
said, failing  to  appear  said  petition  is  now  submitted  in  his  absence)   or 

(and  comes  now  ,  administrator  of  said  estate,  in  response  to  said 

notice,  and  enters  his  appearance  to  said  petition)..  And  the  court  having 
examined  said  petition  and  heard  evidence  thereon  finds  that  the  aver- 
ments therein  contained  are  true;  that  the  personal  assets  of  said  estate 
are  insufficient  to  pay  the  debts  and  liabilities  thereof  and  that  the  interest 
of  said  decedent  in  and  to  the  real  estate  in  said  petition  described  is  sub- 
ject to  sale  and  should  be  sold  in  order  to  pay  the  same.     It  is  therefore 

now  ordered  that  said  ,  as  such  administrator,  be  and  he  is  hereby 

required  to  prepare  and  file  in  this  court  on  or  before  the  of  , 

a  proper  petition  for  the  sale  of  said  real  estate  to  make  assets  for  the 
payment  of  said  indebtedness,  and  that  upon  the  filing  thereof  he  duly 
prosecute  the  same  until  such  sale  shall  be  effected;  and  said  administrator 
failing  to  comply  with  this  order  shall  be  liable  to  removal  from  his  said 
trust,  unless  good  cause  for  his  default  be  shown. 

Burns'  R.  S.  1908,  §  2859. 
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§  945.    Certificate  of  purchase. 

In  the  Matter  of  the  Estate 
of ,  deceased. 

Proceedings  to  sell  Real  Estate. 

This  instrument  certifies  that  on  this day  of ,  19 — ,  I, , 

administrator  of  the  estate  of ,  deceased,  by  virtue  of  an  order  of  the 

circuit  court,  have  sold  to ,  for  the  sum  of  $ ,  the  follow- 
ing described  real  estate  of  said  decedent  situate  in  county,  Indiana, 

to-wit:  (here  insert  description).  Said  purchaser  has  paid  down  in  cash 
$ ,  and  has  executed  his  notes  for  the  residue  with surety,  pay- 
able in  equal  installments  in  nine  and  eighteen  months,  with  per 

cent,  interest  from  date,  waiving  recourse  to  valuation  and  appraisement 
laws.  He  has  also  executed  bond  to  my  acceptance  conditioned  for  the  pay- 
merit  of  a  certain  valid  lien  upon  said  real  estate  and  subject  to  the  pay- 
ment of  which  the  same  was  sold.  And  upon  approval  of  said  sale  by  said 
court  said  purchaser  will  be  entitled  to  a  deed  for  the  real  estate  so  sold. 

,  Adm'r. 

Burns'  R.  S.  1908,  §  2873. 

§  946.    Administrator  or  executor's  deed. 

(Under  order  of  court.) 

(Executor  of  the  last  will  of ,  deceased,)  or  (administrator  of  the 

estate  of ,  deceased,)  as  such  executor,  or  administrator —  by  order 

of  the circuit  court,  of county,  in  the  state  of  Indiana,  entered 

in  order  book  of  said  court,  on  page  ,  conveys  to ,  of 

county,  in  the  state  of ,  for  the  sum  of —  dollars,  the  fol- 
lowing real  estate,  in county,  in  the  state  of  Indiana,  to  wit:    — . 

In  witness  whereof,  the  said  ,  administrator,  or  executor — ,   as 

aforesaid,  has  hereunto  set  his  hand  and  seal,  this ■  day  of ,  A.  D. 

19—.  ■  [Seal.] 

(Add  acknowledgment.)  ,  Executor  or  Adm'r. 

Burns'  R.  S.  1908,  §  2880.  . 


§  947.    Executor's  report  of  sale  under  will. 

(Caption.) 

The  undersigned,  executor  of  the  last  will  and  testament  of  said  decedent, 
duly  admitted  to  probate  and  record  in  this  court,  respectfully  shows  that 
among  other  provisions  therein  contained  is  the  following:  "Item  5.  I  di- 
rect and  order  that  my  said  executor,  hereinafter  named,  shall  sell  at  pub- 
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lie  or  private  sale  all  of  my  real  estate  situate  in  the  city  of 


county,  Indiana,  and  apply  the  proceeds  of  such  sale  to  the  payment  of  my 
just  debts  and  the  legacies  bequeathed  by  items  3  and  4  of  this  will." 

That  by  virtue  of  the  power  so  conferred,  and  pursuant  to  statute,  the 
undersigned  executor  made  an  inventory  of  said  real  estate  and  caused 
the  same  to  be  appraised  under  oath  by  and  ,  two  disinter- 
ested and  competent  householders  of  the  neighborhood  where  said  real 
estate  is  situate,  and  filed  the  same  in  the  clerk's  office  of  this  court;  the 

value  of  said  real  estate,  as  fixed  by  said  appraisement,  being  $ ; 

that  thereupon  he  gave  four  weeks'  notice  by  publication  in  the , 

a  public    (daily)    or    (weekly)    newspaper  of  general   circulation,  printed 

and  published  in  the  city  of , county,  Indiana,  and  by  posting 

like  notices  for  the  same  time  in  five  public  places  in  said  county,  three  of 

which  were  so  posted  in  the  township  of  ,  where  such  real  estate 

is  situate,  that  he  would,  on  the  day  of  .  19—,  and  from  day 

to  day  thereafter  until  sold,  offer  at  private  sale  on  the  terms  and  at  the 
place  in  said  notice  forth,  the  real  estate  so  directed  sold  by  the  terms  of 
said  will,  and  which  real  estate  is  more  particularly  described  as  fol- 
lows: (describe  real  estate).  Copies  of  said  notice  of  sale  and  proofs  of 
the  posting  and  publication  thereof  as  aforesaid  are  hereto  attached,  and 
as  Exhibits  A  and  B,  made  a  part  of  this  report. 

That  at  the  time  and  place  so  fixed  in  said  notice  for  such  sale,  

bid  for  said  real  estate  the  sum  of  $ ,  and  that  being  the  full  ap- 
praised value  thereof,  and  the  highest  and  best  price  offered  therefor,  he 
then  and  there  sold  the  same  to  him  subject  to  the  approval  of  this  court. 

That  said  purchaser,  in  compliance  with  the  terms  of  said  sale,  there- 
upon paid  in  cash  $ ,  being  one-third  of  said  bid,  and  gave  his  two 

notes,  payable  in  nine  and  eighteen  months,  bearing  six  per  cent,  interest 

and  waiving  relief,  and  each  in  the  sum  of  $ -,  for  the  balance  of  the 

purchase-money,  and  stands  ready,  upon  confirmation  of  said  sale,  to  se- 
cure said  deferred  payments  by  his  mortgage  upon  said  real  estate. 

Said  executor  further  shows  that  at  the  time  of  the  grant  to  him  of  let- 
ters testamentary  upon  said  estate,  he  gave  bond  in  a  sufficient  penalty 
and  properly  conditioned,  to  secure  the  proceeds  arising  from  any  sale  of 
said  real  estate,  and  that  the  sureties  upon  said  bond  continue  solvent 
and  amply  good  for  the  penalty  thereof. 

And  he  now  submits  herewith  the  said  inventory  and  appraisement  of 
said  real  estate  by  him  filed,  and  brings  into  court  the  cash  so  paid  and 
notes  executed  by  said  purchaser,  and  asks  that  said  sale  and  his  acts  in 
the  premises  may  be  approved  and  confirmed.  ,  Executor. 


State  of  Indiana,        "| 
County,    J 


ss: 


^   being  duly   sworn,  upon   his  oath   says  that  the  matters   and 

things  contained  in  the  foregoing  report  by  him  made  as  executor  of  the 
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last  will  of  ,  deceased,  are  true  as  he  verily  believes,  and  further 

says  not.  

Subscribed  and  sworn  to  before  me,  this day  of ,  19 — . 


§  948.    Order  confirming  sale  of  real  estate  under  will. 

Estate  of  ,  deceased. 

Comes  now  ,  executor  of  the  last  will  of  said  decedent,  and  files 

the  following  report,  together  with  the  inventory  appraisement  of  the  real 
estate  and  proofs  of  notices  of  the  sale  made  by  him  of  certain  real  estate 
under  and  pursuant  to  the  terms  of  said  will  (here  insert),  and  the  court 
having  examined  said  report  and  the  exhibits  therewith  filed,  now  finds 
that  the  matters  therein  set  forth  are  true;  that  said  executor,  without 
the  filing  of  a  petition,  or  obtaining  an  order  of  this  court,  was  vested  with 
full  power  and  authority  by  the  will  of  said  testator,  to  make  sale  of  the 
real  estate  mentioned  in  said  reoprt  and  described  as  follows,  to-wit: 
(describe  real  estate). 

That  pursuant  to  the  power  so  conferred  by  said  will,  said  executor 
caused  an  inventory  and  appraisement  to  be  taken  and  made  of  said  real 
estate  and  filed  the  same  in  the  clerk's  office  of  this  court,  and  thereupon 
gave  notice  as  by  law  provided  of  the  time,  terms  and  place  of  such  sale; 
that  at  the  time  and  place  fixed  and  upon  the  terms  specified  in  said  notice, 
said  executor  sold  said  real  estate  at  private  sale,  subject  to  the  confirma- 
tion of  this  court,  to ,  at  and  for  the  sum  of  $ ,  that  being 

the  highest  and  best  bid  made  therefor  and  the  full  appraised  value  there- 
of.    The  court  further  finds  that  said  purchaser  has  complied  in  all  things 

with  the  terms  of  said  sale,  by  paying  to  said  executor  in  cash,  $ , 

and  executing  his  notes  in  the  sum  of  $ each,  payable  in  nine  and 

eighteen  months,  bearing  6  per  cent,  interest  and  waiving  relief,  and 
stands  ready  to  secure  the  same  by  mortgage  on  said  real  estate. 

And  the  court  being  satisfied  of  the  sufficiency  of  the  bond  given  by 
said  executor,  at  the  time  of  the  grant  of  letters  to  him  upon  said  estate, 
to  secure  the  proceeds  of  such  sale,  and  that  in  the  interests  of  said  estate, 
the  sale  so  reported  ought  to  be  confirmed,  now  in  all  things  approves 
said  report  and  ratifies  the  acts  of  said  executor  as  therein  set  forth. 

It  is  therefore  now  ordered  by  the  court  that  said  sale  so  reported  be 
and  the  same  is  in  all  things  confirmed,  and  said  executor  ordered  to  ex- 
ecute his  deed  conveying  said  real  estate  to  the  purchaser,  taking  from 
him  a  mortgage  thereon  to  secure  the  notes  so  given  for  the  balance  of 
the  purchase-money.  And  said  executor  now  submits  a  deed  by  him  made 
in  accordance  with  said  order,  which  the  court  upon  due  examination 
now  approves,  and  thereupon  the  same  is  delivered  to  said  purchaser, 
who  now  makes  and  delivers  to  said  executor  in  proper  form  his  note 
and  mortgage  on  said  real  estate  to  secure  the  same. 
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§  949.    Executor's  deed. 

(Under  power  of  will.) 

,  executor —  of  the  last  will  of  ,  deceased,  duly  admitted 

to  probate  in  the  circuit  court  of county,  Indiana,  and  re- 
corded at  page of  will  record, ,  of  the  records  thereof,  as  such 

executor  and  by  virtue  of  the  power  in  said  will  contained,  conveys  to 

,  of  county,  in  the  state  of  Indiana,  for  the  sum  of  

dollars,  the  following  real  estate,  in  county,  in  the  state  of  In- 
diana, to-wit:    . 

In  witness  whereof  the  said  ,  executor —  as  aforesaid,  ha —  here- 
unto set hand  and  seal —  this day  of ,  A.  D.  19 — . 

,  [Seal.] 

(Add  acknowledgment.)  ,  Executor. 

Burns'  R.  S.  1908,  §  2880. 


950.  Petition  for  control  of  real  estate  in  absence  of  heirs. 


(Caption.) 

The  undersigned,  administrator  of  said  estate,  shows  to  the  court  that 
said  decedent  died  the  owner  of  the  following  described  real  estate  to  wit: 
(describe  it).  That  no  person  claiming  to  be  an  heir  at  law  of  said  in- 
testate was  present  at  his  death  to  take  possession  of  said  real  estate,  nor 
has  any  one  since  appeared  to  exercise  any  ownership  or  control  thereof 
as  such  heir  at  law,  either  in  person  or  by  agent  or  attorney. 

(That  after  due  inquiry  this  administrator  has  been  unable  so  far  to 
learn  either  the  names  or  whereabouts  of  any  heirs  at  law  of  said  de- 
cedent) or  (that  the  names  and  residences  of  the  heirs  at  law  of  said 
estate  and  their  relationship  to  said  decedent,  so  far  as  this  administrator 
has  been  able  to  ascertain),  are  as  follows:    (give  names,  etc.) 

He,  therefore,  prays  that  he  may  be  authorized  to  take  possession  of 
said  real  estate,  as  trustee  for  the  heirs  at  law,  with  authority  to  rent, 
manage  and  control  the  same  in  their  interests,  until  such  time  as  the 
court  shall  otherwise  order.  ,  Adm'r. 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'   R.   S.  1908,  §§  2895,  2935.  . 

§  951.    Order  on  petition  for  control  of  real  estate  by  ad- 
ministrator, etc. 

Estate  of ,  deceased. 

Comes  now  said  ,  administrator  of  said  estate,  and  files  the  fol- 
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lowing  verified  petition  (insert)  showing  that  at  the  death  of  said  intes- 
tate, no  heirs  at  law  were  present  to  take  possesssion  of  the  real  estate  of 
which  he  died  seized  and  hereinafter  described,  and  that  none  have  since 
appeared  to  exercise  such  control  or  ownership  either  in  person  or  by 
agent  or  attorney,  and  praying  that  as  trustee  for  such  heirs  at  law  he 
may  be  directed  to  take  possession  thereof  and  manage  and  control  the 
same. 

And  the  court  having  examined  said  petition  and  being  sufficiently  ad- 
vised finds  that  the  averments  therein  contained  are  true  and  that  the 
prayer  thereof  ought  to  be  granted. 

It  is  therefore  ordered  by  the  court  that  the  real  estate  of  which  said 
decedent  died  seized  and  in  said  petition  mentioned  and  described  as  fol- 
lows to  wit:  (describe  it)  be  taken  possession  of  by  said  administrator  in 
trust  for  the  heirs  at  law  of  said  estate,  with  full  power  to  manage  and 
control  the  same  and  demand  and  collect  the  rents  and  profits  arising 
therefrom  and  do  all  other  acts  in  relation  thereto  necessary  to  protect  or 
benefit  the  interests  of  said  heirs  at  law  therein  and  not  inconsistent  with 
their  rights,  until  such  time  as  the  court  shall  otherwise  order. 

And  said  administrator  is  directed  to  account  to  this  court  for  all  rents 
and  profits  by  him  received  by  reason  of  his  possession  and  control  of  such 
real  estate  and  to  abide  such  order  as  the  court  may  make  in  reference  to 
the  disposition  thereof. 

Burns'  R.  Si*1908,  §§  2895,  2935. 

§  952.    Order  directing  lease  of  lands  where  heirs  unknown. 

Estate  of . 

Conies  now ,  administrator  of  said  estate,  and  submits  the  follow- 
ing report  filed  in  connection  with  his  account  in  final  settlement  (insert) 
from  which  the  court  finds  that  there  remains  after  administration  the 
following  real  estate,  of  which  said  decedent  died  seized  (describe  it). 
That  the  heirs  at  law  of  said  intestate  are  unknown  and  that  no  one  with 
rightful  authority  has  appeared  to  claim  title  to  or  take  possession  of  said 
real  estate. 

And  the  court  now  orders  that  said ,  as  administrator  of  said 

estate,  for  and  on  behalf  of  the  unknown  owners  of  said  land,  be  and  he  is 
authorized  and  directed  to  lease  the  same  for  the  term  of  one  year  at  a 

rental  for  said  time  of  not  less  than  $ ,  taking  from  the  lessee  bond 

with  sufficient  surety  conditioned  for  the  payment  of  such  rent,  the  taxes 
on  said  real  estate  and  the  keeping  of  the  same  in  good  order;  (the 
amount  of  taxes  so  paid  by  the  tenant  to  operate  as  a  credit  upon  such 
rent). 

And  said  administrator  is  required  to  make  due  report  of  his  proceed- 
ings under  this  order  and  render  an  account  of  any  money  received  by  vir- 
tue of  a  lease  of  said  premises.     (The  court  further  orders  that  before 
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said  administrator  exercise  the  authority  herein  provided,  he  shall  give 

bond  in  a  penalty  of  $ conditioned  for  the  faithful  dischrage  of  his 

duties  and  with  surety  to  the  approval  of  the  court,  which  bond,  with 
as  sureties  thereon,  is  now  tendered  by  said  administrator,  and  be- 
ing examined,  is  by  the  court  approved  and  reads  as  follows:    (insert). 
Burns'  R.  S.  1908,  §§  2935,  2936.  • 

§  953.    Petition  for  commissioner  to  convey  real  estate  un- 
der title  bond. 


state  of  Indiana,      "> 
County,  I 


ss: 


Circuit  Court, 
Term,  19- 


,  Administrator  of  the 

estate  of ,  deceased. 


Petition  for  appointment 

of  commissioner,  etc. 

Your  petitioner,  administrator  of  the  estate  of ,  deceased,  shows 

to  the  court  that  said  intestate  in  his  lifetime,  to-wit:    On  the day 

of ,  19 — ,  sold  and  by  his  title  bond  duly  executed,  contracted  to  con- 
vey, to  the  defendant, ,  for  the  sum  of  $ ,  the  following  de- 
scribed real  estate,  to-wit:  (describe  it).  That  in  accordance  with  the 
terms  of  such  contract  (a  copy  of  which  is  hereto  attached,  marked  Ex- 
hibit "A"  and  made  a  part  of  this  petition)  said  vendee, ,  paid  as 

part  of  the  purchase-money  for  such  real  estate  $ in  cash,  and  for 

the  residue  thereof  executed  his  note  payable  two  years  after ,  19 — , 

upon  the  due  payment  of  which  he  was  to  receive  a  deed  conveying  said 
real  estate.  That  said  note  is  now  past  due  and  wholly  unpaid,  and  that 
said  decedent  died  without  having  executed  a  conveyance  of  said  real 
estate  or  made  any  legal  provision  by  will  or  otherwise  for  the  execution 
thereof  as  provided  by  the  terms  of  said  contract.  Your  petitioner  further 
shows  that  said  decedent  left  surviving  as  his  sole  and  only  heirs  at  law 
his  widow, ,  and  his  children, ,  all  of  whom  are  made  defend- 
ants to  this  petition. 

He  therefore  prays  the  court  to  appoint  a  commissioner  to  execute  a 

deed  conveying  said  real  estate  to  said  defendant,  ,  in  conformity 

with  the  terms  of  said  bond  or  contract  and  that  the  same  may  be  deliv- 
ered to  this  petitioner  to  enable  him  to  make  tender  thereof  to  said  ven- 
dee and  collect  the  said  balance  of  the  purchase-money  so  remaining  due 
and  unpaid.  >  -A-dm  r. 

Burns'  R.  S.  1908,  §  2897. 


38 — Pro.  Law. 
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§  954.    Order  to  appoint  commissioner  to  convey  real  es- 
tate under  title  bond. 

(Caption.) 

Comes  now  said  administrator  and  shows  to  the  court  by  the  writ  of 
summons  in  this  behalf  issued  and  the  return  of  the  sheriff  thereon  in- 
dorsed, which  summons  and  return  read  as  follows:  (insert)  that  all  of 
said  defendants  have  been  personally  served  with  notice  of  said  petition, 
and  when  and  where  the  same  would  be  heard  at  least  ten  days  prior  to 
this  time  and  to  the  return  day  of  said  writ.  And  now  comes  the  defend- 
ant,   ,  and  flies  to  said  petition  the  following  answer    (insert),  and 

the  defendant  failing  to  appear  is  three  times  loudly  called,  but  comes  not, 
and  herein  wholly  makes  default.  (And  it  appearing  to  the  court  that 
the  defendants, ,  are  minors,  the  court  now  appoints a  guard- 
ian ad  litem  for  said  infant  defendants,  who  appear  and  accept  such  trust, 
and  as  such  guardian  files  to  said  petition  the  following  answer  in  general 
denial  thereof:  (insert).  And  thereupon  said  petition  and  the  issues 
joined  thereon  are  submitted  to  the  court,  and  the  court  having  heard  the 
evidence  adduced,  and  being  sufficiently  advised  in  the  premises,  finds  that 
the  allegations  in  said  petition  contained  are  true,  and  that  as  therein 
alleged,  said  intestate  in  his  lifetime  sold  and  by  title  bond  agreed  to  con- 
vey to  the  defendant,  ,  for  the  sum  of  $ the  following  de- 
scribed real  estate:    (describe  it).     That  under  the  terms  of  said  contract 

there  remains  due  and  unpaid  of  said  purchase-price  the  sum  of  $ , 

and  that  decedent  died  without  executing  or  making  any  provision  for  the 
execution  of  a  conveyance  of  said  real  estate  as  by  the  provisions  of  said 

contract  required.    The  court  further  finds  that  the  defendauts, ,  are 

the  widow  and  children  of  said  decedent  and  his  sole  and  only  heirs  at 
law,  and  that  for  the  purpose  of  carrying  into  effect  the  terms  of  said 
contract  and  collecting  the  balance  of  the  purchase-money  so  due  there- 
under, a  commissioner  should  be  appointed  to  execute  a  deed  conveying 
said  real  estate  to  said  vendee ,  one  of  the  defendants  to  this  pro- 
ceeding. 

It  is  therefore  now  ordered  by  the  court  that  be  and  he  is  ap- 
pointed a  commissioner  to  execute  such  deed  in  conformity  with  the  provi- 
sions of  such  contract  as  found,  and  that  he  make  due  report  thereof  to 
this  court. 

And  comes  now  ,  commissioner  as  aforesaid,  and  submits  a  deed 

by  him  executed  in  accordance  with  the  order  herein  made,  and  the  same 
being  examined  is  now  approved  by  the  court  and  reads  as  follows:  (in- 
sert). And  said  deed  so  executed  and  approved  is  now  by  order  of  court 
delivered  to  said  administrator  that  he  may  tender  the  same  to  said  ven- 
dee and  demand  and  receive  payment  of  the  unpaid  purchase-money  so 
found  due  under  the  terms  of  said  contract. 
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§  955.    Commissioner's  deed  on  title  bond. 

Know  all  men  by  these  presents  that: 
,  commissioner,  appointed  by  the  circuit  court  of  


county,  in  the  state  of  Indiana,  pursuant  to  the  order  of  said  court,  made 

in   the  case  of  ,  administrator  of  the  estate  of  ,  deceased, 

against ,  and  entered   in   order-book  of  said  court  on  page 

,  hereby,  as  such  commissioner,  conveys  to ,  of county, 

state  of  Indiana,  for  the  sum  of dollars,  the  following  described  reai 

estate,  situate  in county,  Indiana,  to  wit:    (describe  it.) 

In  witness  whereof  the  said ,  commissioner  as  aforesaid,  haS  here- 
unto set  his  hand  and  seal  this day  of ,  19 — .    [Seal.] 

(Add  acknowledgment.)  Commissioner. 

Burns'  R.  S.  190S,  §  2898. 

§  956.    Application  for  part  payment  of  legacy,  etc. 

State  of  Indiana,       | 

County,  j    ^^' 

In  the Court, 

Term,  19 — . 

(Caption.) 

V. ,  administrator  of  the  estate  of ,  deceased. 


The  undersigned  represents  to  the  court  that  he  or   ( ,  of  whom 

he  is  the  legal  guardian),  is  (a  son  of  said  decedent  and  entitled  upon 
final  distribution  of  said  estate  to  a  one-third  part  thereof),  or  (a  legatee 
under  the  will  of  said  decedent  and  entitled  by  the  terms  thereof  to  re- 
ceive (the  sum  of  $ ),  or  (one-third  of  the  residue  of  said  estate  upon 

final  settlement  thereof);    that  (administrator  of  said  estate)    or 

(executor  of  said  will)    has  in  his  hands  money  belonging  to  said  trust 

amounting  to  $ ,  and  other  assets  valued  at  $ ,  making  a  total 

of  $ ;   that  the  debts  of  said  estate,  so  far  as  now  known,  will  not 

exceed  $ (and  the  legacies  provided  by  the  will  of  testator  aggre- 
gate the  sum  of  $ ),  and  that  therefore  said  (executor)  or  (adminis- 
trator) has  in  his  hands  at  least  one-third  more  of  assets  belonging  to 
said  estate  than  will  be  required  to  pay  the  known  debts  and  liabilities 
thereof  (including  legacies). 

Wherefore,  he  prays  the  court  that  said  (administrator)   or   (executor) 

may  be  directed  to  advance  him  the  sum  of  $ in  part  payment  of 

(his  legacy  under  said  will)  or  (the  distributive  share  of  said  estate  that 
will  be  due  him  (or  his  said  ward)  upon  final  settlement  thereof  as  such 
heir  at  law.  • 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  2902.  • 
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§  957.    Notice  for  part  payment  of  distributive  share,  etc. 

(Caption.) 

To (administrator  of  said  estate)  or  (executor  of  ttie  last  will  of 

said  decedent) : 

You  are  hereby  notified  that  on  the day  of ,  19—,  I  will  make 

application  to  said  court  for  an  allowance  of  $ out  of  the  assets  of 

said  estate  in  your  hands,  in  advance  of  final  settlement  and  in  part  pay- 
ment of  the  (legacy  due  me  (or ,  my  ward),  under  the  will  of  said 

decedent),  or  (distributive  share  due  me  (or ,  my  ward),  as  an  heir 

at  law  of  said  estate).  • 

,  19— 

Burns'  R.  S.  1908,  §  2902. 

§  958.    Order  upon  part  payment  of  legacy  or  distributive 
share. 

(Caption  as  in  petition.) 

Comes  now  and  files  the  following  verified  application   (insert), 

averring  therein  that  he  (or ,  for  whom  he  is  legal  guardian),  is  (a 

son  of  said  decedent  and  entitled  to  share  in  his  estate)  or  (a  legatee  un- 
der the  will  of  said  decedent)  that (executor  of  said  will)  or  (ad- 
ministrator of  said  estate),  has  in  his  hands  at  least  one-third  more  assets 
of  said  trust  than  will  be  required  to  pay  all  known  debts  and  liabilities 
thereof  (including  legacies),  and  praying  that  in  part  payment  of  his 
(legacy)  or  (distributive  share)   said   (administrator)  or   (executor)  may 

be  required  to  advance  him  the  sum  of  $ .    And  said  petitioner  now 

shows  by  proof  filed,  and  reading  as  follows  (insert);  that  reasonable  and 
sufficient  notice  of  her  said  application  has  been  duly  served  upon  said 
(administrator)  or  (executor).  (And  said  (administrator)  or  (executor) 
failing  to  appear,  the  court  now  proceeds  to  the  hearing  of  said  petition 
in  his  absence)  or  (and  now  comes  said  (administrator)  or  (executor) 
and  enters  his  appearance  herein).  And  the  court,  having  examined  said 
application  and  being  sufficiently  advised,  finds  that  the  material  allega- 
tions therein  contained  are  true,  and  now  grants  the  prayer  thereof.  It 
is,  therefore,  ordered  by  the  court  that  said  (administrator)  or  (executor) 

pay  to  said  petitioner  (as  guardian  of  said )  the  sum  of  $ in 

advance  and  part  payment  of  the  amount  due  (him)  or  (said  ward)  as  (a 
legatee  under  the  will  of  said  decedent)  or  (an  heir  at  law  of  said  estate) 
upon  said  petitioner  executing  bond  with  sufficient  penalty  and  surety, 
conditioned  as  by  law  required,  for  the  return  of  all  or  any  part  of  such 
sum  with  interest,  when  needed  for  the  payment  of  the  debts  and  liabili- 
ties of  said  estate  (or  to  equalize  the  legacies,  among  those  entitled  there- 
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to,  under  the  will  of  said  testator).  And  said  petitioner  now  shows  that 
he  has  executed  such  bond  to  the  approval  of  said  administrator)  or  (ex- 
ecutor) in  a  penalty  of  ? and  with  as  sureties  thereon. 

§  959.    Bond  to  refund  legacy  or  distributive  share. 

In  the  matter  of  the  estate  of  ,  deceased. 

Know  all  men  by  these  presents: 

That  we,  and  .  are  held  and  firmly  bound  unto  — the 

executor  of  the  will  (or  administrator  of  the  estate)  of  ,  deceased, 

in  the  penal  sum  of  $ ,  for  which  we  do  jointly  and  severally  bind 

ourselves,  our  heirs,  executors  and  administrators,  by  these  presents. 

Sealed  with  our  seals  and  dated  this day  of ,  19 — . 

The  condition  of  this  bond  is  such,  that  whereas  the  above  named  and 
bounden  has  applied  to  the  circuit  court  for  its  order  re- 
quiring said  (administrator)  or  (executor)  to  pay  him  the  sum  of 

as  an  advance  allowance  in  part  payment  of  the  amount  due  him  (as 
legatee  under  the  will  of  said  decedent)  or  (as  an  heir  at  law  of  said 
estate). 

Now,  if  the  said shall,  upon  demand,  return  to  said  (administra- 
tor) or  (executor)  all  or  such  part  of  any  sum  with  interest  so  advanced 
under  order  of  said  court,  as  may  be  necessary  for  the  payment  of  debts, 
legacies  or  claims  against  said  estate  or  to  equalize  the  distributive  shares 
and  legacies  among  those  thereto  entitled,  then  this  bond  shall  be  void, 

otherwise  in  full  force  and  effect.  ,  [Seal.] 

,   [Seal.] 

Approved  by  me ,  19. — .  ,  [Seal.] 

Burns'  R.'s.  1908,  §  2903.  ,  Adm'r  or  Ex'r. 


§  960.    Bond  for  delivery  of  specific  legacy. 


We, ,  as  principal,  and  ,  as  sureties,  are  held  and  firmly 

bound  unto ,  as  (administrator  with  the  will  annexed  of  the  estate) 

or  (executor  of  the  last  will)  of ,  deceased,  in  the  sum  of  $ , 

for  the  payment  of  which  we  bind  ourselves,  our  heirs,  executors  and  ad- 
ministrators, jointly  and  severally,  firmly  by  these  presents.  Sealed  and 
dated  this  day  of ,  19 — . 

The  condition  of  the  foregoing  obligation  is  such,  that,  whereas  the 
above  named  and  bounden  has  requested  said  (executor)  or  (ad- 
ministrator) to  deliver  to  him  certain  assets  of  said  estate,  specifically 
bequeathed  to  him  by  the  last  will  of  said  testator,  and  described  as  fol- 
lows (here  describe  bequest) :  And  which  delivery  said  (executor)  or  (ad- 
ministrator)  is  willing  to  make  upon  being  properly  indemnified. 

Now,  therefore,  if  the  said  shall  redeliver  said  legacy   (or  its 
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value)  upon  demand  needed  for  the  payment  of  the  debts  of  said  estate, 
or  to  equalize  the  legacies  of  said  (executor)  or  (administrator)  or  his 
successor  in  said  trust,  when  bequeathed  by  said  will,  and  will  indemnify 
said  estate  and  the  (executor)  or  (administrator)  thereof,  against  any 
loss  or  damage,  on  account  of  the  delivery  of  such  property,  then  this  ob- 
ligation is  to  be  void,  but  otherwise  to  remain  in  full  force  and  effect. 

[Seal.] 

[Seal.] 

Burns'  R.  S.  1908,  §  2785.  [Seal.] 

§  961.    Administrator's  partial  report. 

State  of  Indiana, 


'.} 


ss: 


County, 

Circuit  Court, 

Term,  19—. 

In  the  matter  of  the  estate  of ,  deceased. 

To  the  Honorable  ,  Judge  of  said  Court: 

The  undersigned,  administrator  of  the  estate  of  said  decedent,  respect- 
fully submits  the  following  report  of  his  proceedings  as  such  administra- 
tor and  account  current  in  partial  settlement  of  said  estate: 
He  charges  himself  as  follows: 

With  amount  of  inventory  of  personal  estate $ 

With  excess  realized  upon  the  sale  of  personal  property  over  ap- 
praised value   thereof 

On  note  of  John  Jones,  interest   received 

On  note  of  Wm.  Smith,  interest  received 

With  amount  collected  on  note  of  John  Smith  over  appraised  value 

of  same    

With  proceeds  from  sale  of  real  estate  made  under  order  of  this 
court    


Total    $..... 

He  claims  the  following  credits  for  sums  by  him  laid  out  and  expended 
in  the  administration  of  said  estate,  and  submits  proper  vouchers  in  evi- 
dence thereof: 

No.  of 
Voucher. 

1.  John  Jones,  clerk  court  costs ■ $ 

2.  Wm.  Smith,  clerk  at  public  sale 

3.  John  Smith,  Henry  Jones,  appraisers'  fees 

4.  Adam  Brown,  printing  notices  public  sale 

5.  Robertson  &  Co.,  funeral  expenses 

.   6.    H.  Green,  M.  D.,  last  sickness 
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7.  Hattie  Black,  statutory  allowance  as  widow 

8.  Appraised  value  of  desperate  claim  against  Wm.  Smith  here- 

tofore allowed  by  court 

9.  James  Black,  in  part  of  his  dist.  share  as  heir  at  law  paid 

under  order  of  court 


Total 


RECAPITULATION. 


Total  charges   

Total  credits     

Which  balance  is  made  up  as  follows: 

Cash   on   hand 

Appraised  value  of  unsold  property 

Uncollected  notes  and  accounts 


Said  administrator  further  shows  to  the  court  that  said  estate  cannot 
at  this  time  be  finally  settled  for  the  reasons:  1.  That  certain  of  the 
notes  and  accounts  due  said  trust  remain  unpaid  though  diligent  effort  for 
the  collection  thereof  is  being  made.  2.  That  certain  pending  claims 
against  said  estate,  the  validity  of  which  is  contested  by  the  administrator, 
are  pending  for  trial  upon  the  docket  of  this  court. 

Wherefore  he  asks  approval  of  this  report  and  further  time  in  which  to 
file  his  account  in  final  settlement  of  said  estate.  ,  Adm'r. 


State  of  Indiana, 
County 


.} 


being  duly  sworn  upon  his  oath  says  that  the  foregoing,  his  ac- 
count as  administrator,  in  partial  settlement  of  the  estate  of ,  de- 
ceased, contains  a  true  and  complete  exhibit  of  his  administration  of  said 
estate  to  this  time;  that  he  as  such  administrator  has  received  and  is 
chargeable  with  no  assets  of  said  estate  other  than  as  set  forth  in  said 
account,  and  is  justly  entitled  to  the  credits  therein  claimed. 


Subscribed  and  sworn  to  before  me  this  day  of ,  19 — . 

Burns"  R.  S.  1908,  §  2906.  


§  962.    Order  confirming  partial  report. 


Estate  of  ,  deceased. 

Comes  now  ,  administrator  of  said  estate  and  files  the  following 

account  and  vouchers  in  partial  settlement  thereof  (insert)   showing  that 
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over  and  above  all  credits  by  him  claimed  he  is  chargeable  as  such  ad- 
ministrator with  a  balance  of  $ .     And  the  court  having  examined 

said  account  and  the  vouchers  therewith  filed,  now  approves  and  confirms 
the  same;  and  it  appearing  therefrom  that  there  remain  assets  of  said 
estate  yet  to  administer,  and  that  final  settlement  of  said  trust  can  not 

now  be  made,  said  administrator  is  given months  further  time  in 

which  to  make  such  settlement,  unless  the  court  shall  otherwise  order. 


§  963.    Affidavit  of  administrator  in  lieu  of  vouchers. 

Estate  of ,  deceased. 

The  undersigned,  administrator  of  said  estate,  on  his  oath,  says  that  for 
and  on  behalf  of  said  estate  and  in  the  due  administration  thereof  he  actu- 
ally made  the  following  expenditures,  for  which  he  has  no  vouchers: 

January  9,  1896,  to ,  services  as  clerk  at  public  sale $5  00 

January  11,  1896,  to ,  appraising  real  estate  sold  under  order  of 

court    3  00 

And  that  as  such  administrator  he  is  entitled  to  credit  therefor  in  his 
settlement  of  said  estate.  . 

Subscribed  and  sworn  to  before  me  this  day  of ,  19 — . 

Burns'  R.  S.  1908,  §  2921.  . 


§  964.    Notice  to  creditors  and  others  on  partial  report  re- 
quiring final  action. 


In  the  Estate  of 
,  deceased 


.} 


Circuit  Court, 
Term,  19- 


Notice  is  hereby  given  that  ,  as  administrator  of  said  estate  has 

filed  his  account  and  vouchers  in  partial  settlement  thereof,  but  final  as  to 
all  matters  contained  in  said  account,  and  that  the  same  will  come  up  for 

the  examination  and  action  of  said  court  on  the  day  of ,  19 — , 

it  being  the judicial  day  of  the term  of  said  court,  at  which 

time  all  heirs,  creditors  and  other  persons  interested  in  said  estate  are  re- 
quired to  appear  in  said  court  and  show  cause,  if  any,  why  said  account 
and  vouchers  should  not  be  approved. 

Witness  my  hand  and  the  seal  of  said  court  at ,  Indiana,  this 

day  of ,  19—.  ,  Clerk. 

Burns'  R.  S.  1908,  §  2912.  ,  [Seal.] 
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§  965.    Petition  of  administrator  for  final  settlement  where 
claim  is  pending. 

(Caption.) 

The  undersigned,  administrator  of  said  estate,  shows  to  the  court  that 
more  than  one  year  has  elapsed  since  the  grant  to  him  of  letters  of  admin- 
istration and  the  giving  of  notice  thereof,  and  that  said  estate  has  been 
fully  administered  and  is  ready  for  final  settlement,  save  and  except  that 

a  certain  claim  for  the  sum  of  $ in  favor  of  one  has  been 

iiled,  and  is  undisposed  of  and  pending  for  trial  upon  the  issue  docket  of 

this  court.     That  ,  heirs  at  law  of  said  estate,  in  order  to  enable 

final  settlement  thereof,  have  offered  and  are  ready  to  execute  to  said 
claimant  their  sufficient  bond  to  his  approval  for  the  payment  of  any  al- 
lowance, including  costs  recovered  upon  said  claim;  and  upon  a  showing 
to  this  court  that  the  same  has  been  done  this  administrator  prays  to  be 
allowed  to  file  and  have  acted  upon  his  account  in  final  settlement  of  said 
estate.  ,  Adm'r. 

Subscribed  and  sworn  to  before  me  this  day  of  ,  19 — . 


Burns'  R.  S.  1908,  §  2923.  . 

§  966.    Order  for  final  settlement  where  claim  is  pending. 

Estate  of ,  deceased. 

Comes  now  ,  administrator  of  said  estate,  and  files  the  following 

petition  (insert),  showing  therein  that  said  estate  has  been  fully  adminis- 
tered, and  is  ready  for  final  settlement,  except  that  a  claim  against  the 

same  of  $ in  favor  of has  been  filed,  and  remains  pending 

and  unallowed;  that ,  heirs  at  law  of  said  estate,  to  enable  final  set- 
tlement thereof,  are  ready  and  offer  to  execute  bond  to  the  approval  of 
said  claimant  for  the  payment  of  any  allowance  that  may  be  made  upon 
said  claim,  including  costs,  and  asking  that  if  this  be  done  he  may  proceed 

to  file  his  account  in  final  settlement.    And  now  comes ,  claimant  as 

aforesaid,  and  shows  to  the  court  that  said  heirs  at  law  have  executed  a 
bond,  conditioned  for  the  due  payment  of  his  said  claim  and  costs  if  the 
same  shall  be  allowed,  and  which  bond  has  been  duly  delivered  to  and  by 
him  accepted  and  approved. 

It  is,  therefore,  ordered  by  the  court  that  said  administrator  be  and  he 
is  authorized  to  prepare,  file  and  have  acted  upon  his  account  in  final  set- 
tlement as  if  such  claim  were  not  pending,  and  that  upon  and  after  final 
settlement  of  said  estate  said  claim  be  disposed  of  as  if  such  settlement 
had  not  been  made,  and  at  any  trial  thereof  the  obligors  upon  such  bond 
shall  be  entitled  to  appear  and  defend  the  same. 
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§  967.    Bond  to  claimant  upon  final  settlement. 

Know  all  men  by  these  presents  that  we,  ,  are  held  and  firmly 

bound  unto in  the  sum  of dollars,  for  the  payment  of  which, 

without  relief  from  valuation  laws,  we  bind  ourselves,  our  heirs,  executors 
and  administrators,  jointly  and  severally  by  these  presents,  sealed  and 

dated  this  day  of  ,  19 — .     The  condition  of  this  obligation  is 

such  that  whereas  a  claim  in  favor  of  said  obligee  in  the  sum  of  $ 

is  pending  unallowed  against  the  estate  of ,  deceased,  and  the  benefi- 
ciaries of  said  estate  are  desirous  that  final  settlement  thereof  should  be 
made,  notwithstanding  the  pendency  of  said  claim.  Now,  if  the  said  ob- 
ligors shall  promptly  pay  such  allowance  as  may  be  made  or  adjudged  in 
favor  of  said  obligee  on  account  of  his  said  claim,  including  costs,  then 
this  bond  to  be  void,  otherwise  to  remain  in  full  force.      [Seal.] 

Attest:  .  [Seal.] 

Taken  and  approved  by  me  this day  of ,  19 — . . 

Burns'  R.  S.  1908,  §  2923. 

§  968.    Administrator's  final  report. 

State  of  Indiana, 


.} 


County,   ^  ^^'• 


Circuit  Court, 
Term,  19- 


In  the  matter  of  the  estate  of ,  deceased. 

To  the  Honorable  ,  Judge  of  said  Court: 

The  undersigned  administrator  of  the  estate  of  said  decedent  respect- 
fully submits  the  following,  his  account  in  final  settlement  of  said  estate: 

He  charges  himself  as  follows: 

With  balance  on  hand  as  shown  by  last  report  (or  set  out  all  items 

chargeable  against  administrator ) $ 


Total    ; $ 

He  claims  the  following  credits,  as  evidenced  by  vouchers  herewith  filed: 
No.  of 
Voucher. 

1.  John  Jones,  claim  allowed  by  court $ 

2.  Taxes  on  personal  estate  for  year  19 — 

3.  Costs  on  sale  of  real  estate 

4.  Costs   in  estate   proper ■ 


Total 
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RECAPITULATION. 


Total  amount  chargeable.... 
Total  credits  above  claimed. 

Balance    


Against   which   balance  said  administrator   claims  the   following   addi- 
tional credits: 

No.  of 
Voucher. 

5.    Paid  William  Smith,  services  as  attorney $ 

For  his  own  services  as  administrator $ 

Which  credits,  allowed  by  the  court,  will  leave  him 

chargeable  as  such  administrator  with  a  surplus  of .  $ 


Said  administrator  shows  to  the  court  that  at  least  one  year  has  elapsed 
since  the  grant  of  letters  of  administration  upon  said  estate  and  the  due- 
publication  of  notice  thereof,  as  evidenced  by  proof  of  such  publication  on 
file  in  the  clerk's  office  of  this  court;  that  all  debts  and  liabilities  of  said 
estate  have  been  paid  and  the  assets  thereof  fully  administered  upon  save 
as  to  the  disposition  of  said  surplus  so  remaining  in  his  hands. 

Said  administrator  further  shows  that  said  decedent  left  surviving  him, 

his  widow, ,  and  his  children, ,  born  of  his  said  wife,  and  who, 

as  this  administrator  is  informed  and  believes,  are  said  decedent's  sole 
heirs  at  law  and  entitled  to  share  in  his  estate,  real  and  personal,  in  the 
proportion  fixed  by  statute.  (That  said  intestate  died  the  owner  in  fee- 
simple  of  the  following  described  real  estate,  remaining  undisposed  of 
upon  final  settlement  to-wit:    (describe  it). 

Said  administrator  asks  that  this  account  may  be  approved  and  the 
amounts  claimed  therein  for  his  own  services  and  those  of  his  attorney 
allowed,  and  that  upon  his  duly  accounting,  under  order  of  this  court,  for 
the  surplus  of  said  estate  found  chargeable  against  him,  that  he  may  be 
released  and  discharged  from  his  said  trust  and  said  estate  adjudged  fully 
and  finally  administered.  ,  Adm'r. 


State  of  Indiana, 
■  County 


.} 


■ — ,  being  duly  sworn  on  oath,  says  that  the  foregoing,  his  account 

as  administrator  in  final  settlement  of  the  estate  of ,  deceased,  con- 
tains a  correct  and  complete  exhibit  of  his  doings  and  liability  as  such 
administrator,  and  that  the  statements  therein  set  forth  are  true,  as  he 
believes.                                                                                   •  . 

Subscribed  and  sworn  to  before  me  this  day  of  ,  19 — . 

Burns'  R.  S.  1908,  §  2906.  . 
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§  969.    List  of  lands  and  names  of  heirs  on  final  settlement. 

(Caption.) 

The  undersigned,  administrator  of  said  estate,  in  connection  with  his 
account  in  final  settlement  thereof,  reports  to  the  court  that  said  intestate 
died  the  owner  in  fee  of  the  following  described  real  estate,  which  remains 
after  administration,  viz.:   (describe  it).    That  said  decedent  left  surviving 

his  widow, ,  and  his  children, ,  who  are  his  sole  heirs  at  law, 

and  the  only  persons,  as  this  administrator  is  informed  and  believes,  to 
whom  the  title  of  said  lands  passed  by  descent  upon  the  death  of  said 
decedent. 

Subscribed  and  sworn  to  before  me,  this day  of ,  19 — . 

Burns'  R.  S.  1894,  S  2560.  . 


§  970.    Notice  to  heirs,  creditors,  etc.,  on  final  report. 


In  the  matter  of  the  estate  of 
,  deceased. 


In  the  — Circuit  Court, 

Term,  19—. 


Notice  is  hereby  given  that ,  as of  the  estate  of ,  de- 
ceased, ha —  presented  and  filed account  and  vouchers  in  final  settle- 
ment of  said  real  estate,  and  that  the  same  will  come  up  for  the  examina- 
tion and  action  of  said  circuit  court  on  the  day  of  ,  19 — ,  at 

which  time  all  heirs,  creditors  or  legatees  of  said  estate  are  required  to 
appear  in  said  court  and  show  cause,  if  any  there  be,  why  said  account 
and  vouchers  should  not  be  approved.  And  the  heirs  of  said  estate  are 
also  hereby  required,  at  the  time  and  place  aforesaid,  to  appear  and  make 
proof  of  their  heirship.  '  . 


Burns'  R.  S.  1908,  §  2912. 

§  971.    Proof  of  posting  by  clerk  of  court. 


State  of  Indiana, 
Count}, 

In  the  matter  of  the  estate  of 

,  deceased. 

The  undersigned,  clerk  (or  deputy  clerk)  of  the  circuit  court,  within 
and  for  said  county  and  state,  being  duly  sworn,  on  oath  says,  that  the  no- 
tice, of  which  the  ajinexed  is  a  true  copy,  was  by  him  posted  at  the  court- 
house door  of  the  county  and  state  aforesaid,  in for sucessive 
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weeks,  the  date  when  said  notice  was  first  posted  as  aforesaid,  being  the 

day  of ,  19—.  ,  Clerk. 

Subscribed  and  sworn  to  before  me  this  day  of ,  19 — . 


§  972.    Order  on  final  settlement. 


Estate  of 


Comes  now, administrator  of  said  estate,  and  submits  to  the  court 

the  account  and  vouchers  by  him  filed  in  final  settlement  thereof  on  the 

day  of ,  19 — ,  and  also  files  and  submits  proofs  of  the  posting 

and  publication  of  notices  to  the  creditors,  heirs  at  law  and  all  others  in- 
terested in  said  estate,  of  the  filing  of  said  account  and  vouchers,  and  when 
the  same  would  be  heard,  wl^ith  notices  and  proofs  the  court,  on  examina- 
tion, holds  to  be  sufficient/and  that  said  account  and  matters  connected 
therewith  are  now  properly  before  the  court  for  final  action  thereon;  said 
account,  notices  and  proofs  are  in  these  words  (insert);  and  the  court  hav- 
ing examined  said  account  and  vouchers  and  heard  evidence  relating 
thereto  finds  that  more  than  one  year  has  elapsed  since  the  grant  of  letters 
upon  said  estate  and  the  giving  of  notice  thereof;  that  said  administrator 
|Over  and  above  all  credits  by  him  claimed  is  chargeable  with  a  balance  of 

l()r^% ,  as  representing  the  surplus  of  said  estate  remaining  for  distribu- 

/  tion  and  that  he  has  paid  the  debts  and  liabilities  of  said  estate  and  fully 
administered  the  same^ave  and  excejit  as  to  the  disposition  of  said  bal- 
ance so  chargeable  against  him.'''*Ancl  the  court  now  allows  the  credits 
claini«d  by  said  administrator  in  his  said  account  including  therein  the 
araoun)^  claimed  for  his  own  services  and  in  payment  of  attorney's  fees. 
^^'The  cou>t  further  finds  from  the  statement  of  said  administrator  filed  with 
or  contained  in  said  account  and  from  proof  heard  in  support  thereof  that 
there  remalxs  after  administration,  and  of  which  said  intestate  died  seized 
in  fee,  the  ftijowing  described  real  estate  (describe  it):  That  said  de- 
cedent left  sur>iving  as  his  sole  and  only  heirs  at  law  his  widow  

and  his  chiklveilv to  whom  at  his  death  and  as  such  heirs  at  law 

said  real  estate  dVended  as  tenants  in  common  in  the  proportion  of  an 
undivided   one-thirc  thereof   in   value  to  said   widow   and   an   undivided 

. thereof  in  va^^  to  each  of  said  children. 

And  said  administrk^j.  ])y  order  of  court,  now  pays  to  the  clerk  thereof 
the  said  surplus  of  $  '^,  in  full  of  the  balance  of  said  estate  with  which 
he  is  chargeable  as  afor^^id.  And  the  court  now  in  all  things  approves 
and  confirms  said  accourtjjj  j-jj^^l  settlement  and  the  acts  of  said  admin- 
istrator as  by  him  therein  ^ported  and  directs  said  sum  of  $ ,  so  paid 

into  court  distributed  by  thj^.]gp]^  thereof,  among  said  widow  and  heirs  at 
law  above  named  in  the  san  proportion  in  which  the  real  estate  of  said 
decedent  descended  to  them  ^heretofore  found. 

And  it  is  further  and  finaV  ordered  by  the  cour.t  that  said  adminis- 
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trator  be  and  he  now  is  released  and  discharged  from  his  said  trust,  and 
that  said  estate  be  and  the  same  is  adjudged  fully  administered  upon,  and 
finally  settled  and  determined. 

Burns'  R.  S.  1908,  §  2914. 

v5  973.    Petition  to  set  aside  final  settlement. 

State  of  Indiana,      "1 

County,  J  ^^' 

Circuit  Court. 

Term,  19—. 


The  plaintiff  for  complaint  and  by  way  of  petition  herein  shows  to  the 
court  that  is  a  (creditor)  or  (son  and  heir  at  law)  of ,  who  died  in- 
testate on  or  about  the  day  of ,   19 — .     That  the   defendant 

—  was  by  this  court  on  the day  of ,  19 — ,  appointed  admin- 
istrator of  the  estate  of  said  decedent,  and  as  such  on  said  date  duly  quali- 
fied and  entered  upou  the  discharge  of  the  duties  of  said  trust.  That  after- 
wards, to  wit:     On  the day  of -,  19 — ,  said  defendant ,  sis 

such  administrator,  filed  in  this  court  his  account  in  final  settlement  of 

said  estate  and  the day  of ,  19 — ,  was  duly  fixed  for  the  time  of 

hearing   the   same,   and   on   said   date   last   named   this  court,   upon  such 
hearing,  then  had  approved  said  account  in  final  settlement  and  entered 
its  order  discharging  said  administrator  and  adjudging  said  estate  finally 
settled  and  administered  upon.  That  this  petitioner  was  not  present  either 
in  person  or  by  agent  or  attorney  at  the  time  said  account  ^n  final  set- 
tlement was  heard  or   set  for  hearing,   neither  was  he  pesonally  sum- 
moned to  attend  the  same.     And  petitioner  avers  that  by  reason  of  such 
final   settlement   and    the   discharge   of   said   defendant   administrator,   so 
made  and  entered  as  aforesaid,  his  interest  as  a   (crf^itor)   or   (heir  at 
law)   of  said  intestate  have  been  injuriously  affecte^on  account  and  by 
reason  of  the  following  facts:      (State  definitely  fpts  relied  upon,  i.  e., 
unjust   allowance   and   payment  of  claim   by   frau    ^iid   collusion;    filing 
of  report  and  discharge  before  expiration  of  yea^  ^^  ^^Y  facts  by  which, 
through  any  mistake,  fraud  or  illegality,  injur- ^^^s  been  sustained  peti- 
tioner and  which  setting  aside  settlement  can  -niedy.) 

Wherefore  petitioner  prays  the  court  that  '^^  ^^^1  settlement  of  said 
estate  be  revoked  and  set  aside  and  said  est^  reopened  for  such  further 
administration  thereon  as  may  be  necessar  ^'^  protect  the  rights  and  in- 
terests of  this  petitioner  therein. 

And  he  asks  for  all  other  proper  relief    ^^^  premises.  . 

Burns'  R.  S.  1908,  §  2925. 
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§  974.    Order  upon  such  petition. 

The  form  of  order  in  such  matter  will  depend  so  very  much  upon  the 
facts  recited  in  each  particular  petition,  and  the  relief  desired,  that  it  is 
of  little  use  to  attempt  to  set  one  out.  Use  the  usual  form  of  decretal 
entry  for  merely  formal  parts. 

§  975.    Petition  by  creditors  against  heirs,  etc. 

state  of  Indiana,      | 

County,  J  ^^- 

,  Circuit  Court, 

Term,  19—. 


The  plaintiff  for  complaint  against  the  defendants,  and  by  way  of  peti- 
tion herein,  shows  to  the  court  that  on  the  day  of  ,  19 — ,  one 

,  by  his  note  in  writing,  a  copy  of  which  is  hereto  annexed,  marked 

"A"  and  made  a  part  hereof,  promised  to  pay  the  plaintiff  $ ,  with 

interest  at  6  per  cent,  from  said  date,  and  which  note  is  past  due  and 

remains  wholly  unpaid;    that  said departed  this  life  on  or  about 

the day  of ,  19^,  intestate,  a  resident  of  said  county  of , 

and  his  estate  v.'as  duly  administered  upon  in  this  court,  and  by  its  order 
adjudged  finally  settled,  and  the  administrator  thereof  discharged,  on  the 

day  of  ,  19 — ,  as  fully  appears  from  the  files  and  records  of 

this  court. .  That  such  settlement  remains  in  full  force,  and  no  subsequent 
administration  upon  said  estate  has  ever  been  granted.  That  upon  such 
final  settlement  of  the  estate  of  said  decedent,  the  defendants  hereto  were 
found  to  be  the  children  and  only  heirs  at  law  of  said  intestate,  and  as 
such  received  through  such  administration  in  the  distribution  of  the  per- 
sonal assets  of  said  estate  the  sum  of  $ each  in  money,  and  ac- 
quired by  descent  from  said  intestate  as  such  heirs  at  law  the  following 
described  real  estate  as  tenants  in  common,  share  and  share  alike,  (de- 
scribe it).     That  said  real  estate  is  of  the  probable  value  of  $ ,  and 

is  still  held  and  owned  by  said  defendants  by  virtue  of  such  title  and  in 
the  proportion  aforesaid. 

•  And  plaintiff  avers  that  his  said  claim  was  never  filed  against  the  es- 
tate of  said  decedent;  that  for  at  least  six  months  immediately  prior  to 
the  date  of  the  final  settlement  of  said  estate,  he  was  a  resident  of  the 
state  of  Ohio,  and  was  continuously  a  non-resident  and  out  of  the  state 
of  Indiana  during  such  time.     Wherefore  he  prays  judgment  against  said 

defendants  for  $ and  costs,  and  asks  for  all  other  proper  relief  in 

the  premises.  . 

Burns'  R.   S.  1908,  §  2965. 
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§  976.    Decree  and  judgment  against  heirs  at  law. 

(Caption.) 

Come  now  the  parties,  and  the  issues  herein  having  been  heretofore 
joined  the  same  for  trial,  finding  and  judgment  are  submitted  to  the 
court,  a  jury  by  agreement  being  waived.  And  the  court  having  heard 
the  evidence  and  being  sufficiently  advised  in  the  premises,  finds  for  the 
plaintiff,  and  that  there  is  due  him  upon  the  note  sued  on  and  in  his 
petition  described,  executed  by  ,  deceased  ancestor  of  the  defend- 
ants, the  sum  of  $ in  principal,  interest  and  attorney's  fees;   that 

the  estate  of  said  ,  deceased,  was  administered  upon  and  finally  set- 
tled in  this  court  on  the day  of ,  19 — ,  and  that  said  defendants, 

as  the  only  heirs  at  law  of  said  decedent,  received  upon  such  final  set- 
tlement the  sum  of  $ each,  as  his  distributive  share  of  the  personal 

assets  of  said  estate,  and  acquired  by  descent  from  said  intestate,  and 
still  hold  the  title  in  fee  as  tenants  in  common,  share  and  share  alike, 
to  the  following  described  real  estate,  to-wit:  (describe  it);  that  the 
reasonable  value  of  said  property,  so  received  by  said  defendants  as  such 
heirs  at  law,  is  in  excess  of  the  amount  of  plaintiff's  debt,  and  that  by 
leason  of  the  facts  alleged  in  his  petition  and  herein  found,  he  is  entitled 
to  recover  judgment  therefor,  together  with  his  costs,  against  said  de- 
fendants. 

It  is  therefore  considered  and  adjudged  by  the  court  that  said  plaintiff 
do  have  and  recover  of  and  from  said  defendants  the  sum  of  dol- 
lars, together  with  his  costs,  all  collectible  without  relief  from  valuation 
laws,  (one-fourth)  of  which  sum  and  costs  is  hereby  adjudged  chargeable 
against  each  of  said  defendants  as  his  lawful  proportion  thereof;  and 
upon  payment  by  or  collection  from  any  of  said  defendants  of  his  said 
proportion  of  said  judgment  and  costs,  then  the  defendant  so  making  such 
payment,  and  the  real  estate  so  acquired  by  him  as  aforesaid,  shall  be 
released  and  discharged  as  to  said  judgment,  and  the  same  as  to  him 
be  fully  satisfied. 

It  is  further  considered  and  decreed  by  the  court  that  said  judgment 
and  costs,  in  the  proportion  of  one-fourth  thereof  against  each,  is  hereby 
made  a  lien  upon  the  respective  interests  of  said  defendants  in  and  to 
the  real  estate  above  described  superior  to  the  lien  of  any  personal  judg- 
ment or  decree  against  them  or  either  of  them,  founded  upon  any  debt 
or  demand  in  his  own  right. 

And  upon  failure  of  all  or  any  of  said  defendants  to  pay  his  or  their 
proportion,  as  above  found,  of  said  judgment  and  costs,  then  that  the  in- 
terest in  and  to  said  real  estate  above  described  of  the  defendant  so  in 
default  shall,  upon  a  duly  certified  copy  of  this  decree,  be  sold  by  the 

sheriff  of county,  Indiana,  without  relief  from  valuation  laws,  as 

other  lands  are  sold  upon  execution,  for  the  payment  of  the  said  propor- 
tion of  such  debt  so  due  from  such  defendant. 

All  of  which  is  now  ordered,  adjudged  and  decreed  by  the  court. 
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>j  977.    Petition  of  widow  in  estate  less  than  $500. 


state  of  Indiana, 
County 


4 


The  undersigned  shows  that  she  is  the  widow  of  ,  deceased,  who 

departed  this  life  in  said  county  on  or  about  the  10th  day  of  January, 
1S96,  and  at  the  time  of  his  death  was  a  resident  thereof;  that  the  estate 
of  said  decedent,  subject  to  administration,  both  real  and  personal,  is  not, 
as  she  believes  and  avers,  worth  over  the  sum  of  five  hundred  dollars, 
exclusive  of  legal  incumbrances  thereon,  and  that  no  administration  has 
been  granted  upon  said  estate.  Wherefore  she  asks  that  the  same  may 
be  inventoried  and  appraised  and  vested  in  her  as  such  widow. 

Dated  this day  of ,  19—. 


Burns'  R.  S.  1908,  §  2943. 

§  978.    Appointment  of  appraisers. 


state  of  Indiana, 
County 


:••} 


To  and  of  said  county,  greeting: 

Whereas, ,  widow  of  ,  deceased,  late   of  said  county  an^ 

state,  has  filed  a  petition,  as  above  shown,  setting  forth  that  the  estate 
of  said  decedent,  subject  to  administration,  both  personal  and  real,  is 
not  worth  more  than  five  hundred  dollars,  exclusive  of  legal  incumbrances 
thereon,  and  asking  an  appraisement  thereof. 

Therefore,  I  have  appointed  to  act  with ,  selected  by  said 

widow  (both  disinterested  householders  of  said  county),  as  appraisers  of 
said  estate. 

You  will  therefore  proceed  to  inventory  and  appraise  each  solvent  de- 
mand due  the  deceased,  and  each  and  every  article  of  personal  estate 
(other  than  those  exempt  by  law  from  administration),  and  each  tract 
of  real  estate,  which  inventory  and  appraisement,  when  completed,  you 
will  return,  together  with  this  precept,  to  this  office. 

Witness,  the  clerk  and  seal  of  said  court,  this  day  of ,  19—. 

Burns'  R.  S.  1908,   §  2943.  .  Clerk. 

§  979.    Oath  of  appraisers. 


state  of  Indiana 
County 


-} 


The  undersigned,  appointed  to  appraise  the  estate  of  ,  deceased, 

late  of  said  county  and  state,  swear  that  the  foregoing  contains  a  true 

39— Pro.  Law. 
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and  complete  inventory  of  all  the  personal  and  real  estate  of  said  dece- 
dent, subject  to  administration,  which  has  been  exhibited  to  us  or  has 
come  to  our  knowledge,  and  a  true  valuation  and  appraisement  thereof. 


,  Appraisers. 

Subscribed  and  sworn  to  before  me  this  day  of ,  19 — . 

,  Clerk,  Circuit  Court County. 

Burns'   R.   S.   1908,   §  2943. 

§  980.    Affidavit  of  widow. 

State  of  Indiana,      1 
County,   f 

The  undersigned,  widow   of  ,   deceased,  late  of  said  county  and 

state,  on  oath  says,  that  to  the  best  of  her  knowledge  and  belief,  the 
foregoing  inventory  and  appraisement  contains  a  true  and  complete  state- 
ment of  all  the  estate,  both  real  and  personal,  owned  by  said  decedent 
at  the  time  of  his  death,  other  than  the  articles  by  law  exempt  from  ad- 
ministration.   • 

Subscribed  and  sworn  to  before  me  this  day  of ,  19 — . 


Burns'  R.  S.  1908,  §  2943.  . 

§  981.    Report  that  estate  is  worth  $500,  or  less. 

(Caption.) 

The  undersigned,  administrator  of  said  estate,  reports  to  the  court  that 
the  value  of  all  the  personal  assets  thereof  coming  to  his  knowledge  or 
possession,  as  shown  by  the  inventory  and  appraisement  on  file,  amounts 

to  the  sum  of  $ ,   (and  that  said  intestate  owned  no  real  estate  or 

any  interest  therein)  or  (that  said  decedent  died  the  owner  of  the  fol- 
lowing described  real  estate,  to-wit:  (describe  it);  and  that  he  owned 
no  other  real  estate  or  interest  therein  of  which  this  administrator  has 
knowledge;   that  decedent's  interest  in  said  real  estate,  at  the  request  of 

said  administrator,  has  been  appraised  under  oath  by  and  

disinterested  and  reputable  householders  of  said  county,  in  and  by  which 

they  appraise  the  same  at  $ as  the   fair  cash  value  thereof,  and 

which  appraisement  is  hereto  attached  and  made  part  of  this  report). 

Said  administrator  therefore  shows  that  all  of  said  estate  is  not  worth 
over  the  sum  of  $500,  and  that  said   decedent  left  surviving  his  widow 

,  who  is  still  living  and  entitled  to  share  in  his  estate. 

,  Adm'r. 

Subscribed  and  sworn  to  before  me  this  day  of  ,  19 — . 

Burns'  R.  S.  1908,  §  294.5.  . 


§  982  FORMS  FOR  DECEDENTS  ESTATES.  1 59 1 

§  982.    Order  in  estate  administered  on  worth  $500,  or  less. 

Estate  of ,  deceased. 

Comes  now  ,  administrator  of  said  estate,  and  files  the  following 

verified  report  (insert)  in  and  by  which  he  shows  that  the  personal  as- 
sets of  said  estate  are  appraised  at  the  sum  of  $ ,  and  that  said  de- 
cedent died  the  owner  of  (no  real  estate  or  interest  therein)  or  (the  fol- 
lowing described  real  estate  and  none  other,  to-wit:  (describe  it);  and 
that,  as  shown  by  appraisement  of  said  real  estate,  filed  with  said  report, 

said  decedent's  interest  therein  is  of  the  fair  cash  value  of  $ ) ;  that 

said  decedent  left  surviving  his  widow,  ,  who  is  still  living  and 

entitled  to  share  in  his  estate.  And  the  court  having  examined  said 
report  and  being  sufficiently  advised,  finds  that  as  therein  shown  all  of 
the  estate  of  said  decedent  does  not  exceed  in  value  the  sum  of  five  hun- 
dred dollars;    and  that  ,  as  widow  of  said  decedent,  is  entitled  to 

have  the  same  vested  in  her.     It  is  therefore  now  ordered  and  decreed 

by  the  court  that  all  of  the  estate  of  said  ,  deceased,  as  shown  by 

the  inventory  and  appraisement  thereof,  and  the  report  of  said  adminis- 
trator, be  and  the  same  is  hereby  vested  in ,  widow  of  said  decedent, 

and  the  title  thereto  confirmed  in  her  as  her  sole  and  separate  property, 
subject  to  the  proper  costs  accrued  in  the  administration  of  said  estate. 

And  said  administrator  is  ordered  to  transfer  to  said  widow  all  of  the 
assets  of  said  estate,  with  which  he  is  chargeable  after  deducting  there- 
from, or  receiving  payment  of,  the  reasonable  costs  and  expenses  of  ad- 
ministration, and  that  thereupon  the  letters  of  administration  issued  to 
him  upon  said  estate  shall  be  held  revoked  and  he  released  and  finally 
discharged. 

And  now  said  administrator,  by  report  and  vouchers  filed,  and  reading 

as  follows,    (insert)   shows  that  he  has  delivered  to  said  ,  widow 

of  said  decedent  all  of  the  assets  of  said  estate  with  which  he  is  charge- 
able (after  deducting  therefrom  and  paying  the  costs  of  administration) 
or  (and  that  she  has  paid  the  costs  of  adrninistering  said  estate),  which 
report  is  approved  by  the  court  and  said  administrator,  as  hereinbefore 
provided,  is  now  released  from  further  liability,  and  his  letters  of  ad- 
ministration revoked. 

Burns'  R.  S.  1908.  §  294.5. 

§  983.    Objection  to  inventory  and  appraisement — $500 — 
Estate. 


(Caption.) 


on  oath  says  that  he  is  a    (creditor)    or    (heir  at  law)    of  said 


estate  and  objects  to  the  granting  of  any  order  or  decree  vesting  in , 

as  widow  of  said  decedent  the  property  belonging  thereto,  by  reason  of 


1592  INDIANA  PROBATE  LAW.  §  984 

a   certain   inventory   and   appraisement   thereof   made   and    filed   in    this 
court  upon  her  petition  as  such  widow,  for  the  reasons: 

1.  That  the  property  of  said  estate  described  in  said  inventory  and  ap- 
praisement is  improperly  valued  therein,  and  is  worth  more  than  $500, 
and 

2.  That  property  belonging  to  said  decedent  is  not  embraced  in  said  in- 
ventory. 

He  therefore  prays  that  appraisers  may  be  appointed  to  make  a  true 
inventory  and  appraisement  of  the  estate  of  said  decedent. 


Subscribed  and  sworn  to  before  me  this  day  of ,  19 — . 

Burns'  R.  S.  1908,  §  2945.  • 

§  984.    Order  vesting  estate  in  widow. 

Estate  of 
,  deceased. 

Less  than  $500. 

Comes  now  ,  widow  of  said  decedent,  and  asks  an  order  and  de- 
cree of  this  court,  vesting  in  her  all  of  said  estate  as  not  exceeding  in 
value  the  sum  of  $500. 

And  the  court  finds  that  her  petition  for  an  appraisement  of  said  estate 
and  for  an  order  so  vesting  the  same  in  her,  was  filed  in  the  clerk's  office 
of  this  court;  that  thereupon  appraisers  were  duly  appointed  and  qualified 
to  inventory  and  appraise  the  same,  who  afterward  made  return  of  such 
inventory  and  appraisement,  and  to  which  inventory  said  petitioner  made 
oath  as  by  law  required,  and  that  all  of  said  proceedings  were  had  and 
papers  filed  prior  to  the  first  day  of  the  present  term  of  this  court;  which 
petition,  inventory  and  appraisement,  and  affidavit  thereto,  read  as  fol- 
lows (insert):  From  which  inventory  and  appraisement  it  appears,  and 
the  court  so  finds,  that  the  value  of  the  estate  of  said  decedent,  real  and 
personal,  does  not  exceed  the  sum  of  $500,  included  therein  being  (here 
describe  real  estate,  if  any,  or  other  specific  articles  deemed  advisable). 

And  no  objections  having  been  filed,  or  appearing  to  the  granting 

of  the  order  so  prayed  for,  it  is  now  ordered  and  adjudged  by  the  court, 
that  no  letters  of  administration  issue  upon  said  estate  and  that  the  title 
and  interest  held  by  said  decedent  at  the  time  of  his  death  in  and  to  all 
of  the  property,  both  real  and  personal  set  forth  and  described  in  said 

inventory  and  appraisement,  be,  and  the  same  are  vested  in  said  , 

his  widow,  to  be  held  and  owned  by  her  as  her  sole  and  separate  property, 
under  the  provisions  of  the  statute  in  such  cases  made. 
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clerk's  certificate  to  obdeb. 
State  of  Indiana, 


■} 


County,   '' 

I ,  clerk  of  the  circuit  court,  certify  the  foregoing  to  be  a 

correct  and  complete  copy  of  the  order  and  decree  of  said  court,  made 
and  entered  on  the  day  and  year  first  aforesaid,  vesting  the  estate  above 
entitled  in  the  widow  of  said  decedent,  as  fully  appears  from  the  records 
of  said  court  in  my  custody  as  such  clerk. 

Witness  my  hand  and  seal  of  said  court  at  ,  Indiana,  this  

day  of ,  19—.  • 

Burns'  R.  S.  1908,  §§  2943,  2944. 

S  985.    Petition  to  settle  as  insolvent. 


State  of  Indiana, 
County. 


In  the  estate  of 
,  deceased. 


In  the  Circuit  Court, 

Term,  19 — . 


Petition  to  settle  as  insolvent. 

The  undersigned  administrator  of  said  estate  represents  to  the  court 
that  the  value  of  all  the  assets  thereof,  real  and  personal  liable  for  or 
subject  to  be  applied  in  payment  of  its  debts  and  liabilities,  is  insufficient 
to  pay  and  discharge  the  same,  and  that  by  reason  thereof  he  should  be 
directed  to  settle  said  estate  as  insolvent.  In  proof  of  which  he  shows 
to  the  court: 

1.  That  the  unsecured  claims  filed  and  allowed  against  said  estate  (in 
which  he  includes  the  statutory  allowance  payable  to  the  widow  of  de- 
cedent)   amount  to  the  sum  of  $ — — — . 

2.  That  the  unsecured  claims  filed  and  pending  for  allowance  amount 
to  $ xr^y^    '  ' 

3.  That  the  costs  and  expenses  of  administration  are  estimated  at  the 
sum  of  % .' 

4.  That  the  personal  estate  of  decedent  coming  to  the,  J^owledge  or  pos- 
session of  this  administrator  amounts  in  value  to  $-^— ^ (and  that  de- 
cedent left  no  real  estate  or  any  interest  therein  subject  to  sale). 

Or  .5.  (That  all  the  real  estate  of  said  decedent  liable  to  sale  for  the 
payment  of  his  debts  has  been  sold  by  this  administrator,  under  order 

of  this  court,  from  which  sale  has  been  realized  the  sum  of  % )  after 

payment  of  certain  liens  found  and  adjudged  to  exist  upon  said  real  es- 
tate, and  by  said  order  authorizing  the  sale  thereof  transferred  to  and 
directed  first  paid  out  of  the  proceeds  of  such  sale). 
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Or  (that  said  decedent  died  seized  the  owner  in  fee  of  the  following 
described  real  estate:  (describe  it);  and  that  the  same  subject  to  the 
rights  of  decedent's  widow  therein  is  liable  to  be  made  assets  for  the 
payment  of  his  debts.  That  said  real  estate  remains  unsold  and  dece- 
dent's interest  therein  is  of  the  fair  cash  value  of  $ ;  that  the  fol- 
lowing liens  upon  said  real  estate  appear  of  record  unsatisfied: 

1.  A  mortgage  in  favor  of  ,  to  secure  a  note  of  decedent  therein 

described,  upon  which  is  apparently  due  the  sum  of  $ -,  said  mort- 
gage being  of  record  in  the  recorder's  office  of  this  county,  at  page  

of  M.  R.  . 

2.  A  judgment  obtained  in  this  court  on  the  day  of  ,  19 — , 

against  said  decedent  in  favor  of ,  upon  which  is  apparently  due  in 

principal,  interest  and  costs,  the  sum  of  $ .     That  the  amounts  due 

upon  said  liens  are  chargeable  against  and  to  be  deducted  from  the  said 
value  of  decedent's  interest  in  said  real  estate  as  above  given). 

That  therefore  the  probable  deficiency  of  said  estate  to  pay  the  debts 
and  liabilities  thereof,  including  the  costs  and  expenses  of  administering 
the  same  amounts  to  the  sum  of  $ . 

Wherefore  your  petitioner  prays  an  order  of  this  court,  directing  the 
settlement  of  said  estate  as  insolvent.  ,  Adm'r. 

State  of  Indiana,      "J 
County,  J 

,  being  first  duly  sworn  upon  his  oath,  says  that  he  is  the  admin- 
istrator of  the  estate  of  ,  deceased,  and  that  the  matter  and  things 

set  forth  and  alleged  in  the  foregoing  petition  are  true,  to  the  best  of  his 
knowledge  and  belief. 

Subscribed  and  sworn  to  before  me  this  day  of ,  19 — . 

Burns'  R.  S.  1908,   §§  2947,  2948.  . 

§  986,    Order  of  insolvency. 

Estate  of  . 


Comes  now  ,  administrator  of  said  estate,  and  files  the  following 

petition  by  him  duly  verified  (insert)  showing  therein  that  the  value  of 
all  the  assets  of  said  estate,  real  and  personal,  is  insufficient  to  pay  and 
discharge  the  debts  and  liabilities  thereof  and  praying  that  said  estate 
may  be  settled  as  insolvent.  And  the  court  having  examined  said  peti- 
tion and  being  sufficiently  advised  finds  said  estate  to  be  probably  in- 
solvent and  now  directs  said  administrator  to  make  settlement  thereof 
as  an  insolvent  estate;  the  court  further  orders  that  legal  notice  of  such 
insolvency  be  given  the  creditors  of  said  estate,  requiring  them  to  file 
their  claims  for  allowance  and  that  proof  of  the  due  publication  and 
posting  of  such  notice  be  filed  by  said  administrator  in  this  court. 

Burns'  R.  S.  1908,  §  2949. 
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§  987.    Petition  to  settle  as  insolvent  and  for  sale  of  real 
estate. 

(Caption.) 

The  undersigned,  administrator  of  said  estate,  represents  to  the  court 
that  the  value  of  all  the  property,  real  and  personal,  liable  for  or  subject 
to  be  applied  in  payment  of  its  debts  and  liabilities,  is  insufficient  to  pay 
and  discharge  the  same,  and  that  by  reason  thereof  he  should  be  directed 
to  settle  said  estate  as  insolvent  and  empowered  by  sale  to  reduce  to 
assets  the  real  estate  of  said  decedent  hereinafter  described. 

1.  That  the  unsecured  claims  filed  and  allowed  against  said  estate  (in 
which  he  includes  the  statutory  allowance  payable  to  the  widow  of  dece- 
dent)  amount  to  the  sum  of  $ . 

2.  That  the  unsecured  claims  filed  and  pending  for  allowance  amount 
to  $ . 

3.  That  the  costs  and  expenses  of  administration  are  estimated  at  the 
sum  of  $ . 

4.  That  the  personal  estate  of  decedent  coming  to  the  knowledge  or 
possession  of  this  administrator  amounts  in  value  to  $ . 

5.  That  said  decedent  died  the  owner  in  fee  of  the  following  described 
real  estate:  (describe  it);  and  that  the  same,  subject  to  the  rights  of 
decedent's  widow  therein,  is  liable  to  be  made  assets  for  the  payment  of 
his  debts.     That  said  real  estate  remains  unsold,  and  decedent's  interest 

therein  is  of  the  fair  cash  value  of  $ ;  that  the  following  appear  as 

liens  upon  said  real  estate:      (1)   A  mortgage  in  favor  to  secure 

a  note  of  decedent  therein  described,  upon  which  is  apparently  due  the 

sum  of  $ ,  said  mortgage  being  of  record  in  the  recorder's  office  of 

this  county,   at   page  ,  of   M.   R.      (2)   A  judgment  obtained  in  this 

court  on  the  day  of  ,  19^ — ,  against  said  decedent  in  favor  of 

,   upon   which   is   apparently   due    in   principal,   interest   and    costs, 

the  sum  of  $— — • — .  That  the  amounts  due  upon  said  liens  are  charge- 
able against  and  to  be  deducted  from  the  said  value  of  decedent's  inter- 
est in  said  real  estate  as  above  given. 

Said    administrator    further    shows    that    said    intestate    left    surviving 

as  his  sole  and  only  heirs  at  law  his  widow,  ,  and  his  children, 

.  who,  together  with  the  holders  of  said  liens  upon  said  real  estate, 

are  made  parties  to  this  petition.  And  said  petitioner  further  avers  that 
by  reason  of  the  facts  recited  the  probable  deficiency  of  said  estate  to 
pay  the  debts  and  liabilities  thereof,  including  the  costs  and  expenses  of 
administering  the  same,  amounts  to  the  sum  of  $ — . 

Wherefore  said  petitioner,  as  such  administrator,  prays  an  order  of 
this  court  directing  the  settlement  of  said  estate  as  insolvent,  and  em- 
powering him  to  make  sale  of  the  real  estate  above  described  to  make 
assets  for  the  payment  of  the  debts  and  liabilities  of  said  estate. 

,  Adm'r. 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'   R.   S.   1908,   §  2950.  . 
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§  988.    Order  to  settle  as  insolvent  and  sell  real  estate. 

(Caption.) 

Comes  now  said  administrator  and  shows  to  the  court  by  the  notice 
issued  upon  his  petition  herein  and  the  sheriff's  return  thereon  indorsed, 
which  notice  and  return  reads  as  follows,  (insert) :  that  all  of  the  defend- 
ants thereto  have  been  duly  and  personally  served  with  notice  of  the 
filing  and  pendency  of  said  petition  and  when  and  where  the  same  would 
be  heard  at  least  ten  days  prior  to  this  date  and  the  date  fixed  for  the 
hearing  thereof. 

And   now   come  the  defendants  and  file   to  said   petition  their 

separate  answers  in  these  words,   (insert)   and  it  being  shown  that  said 

defendants  are  minors  the  court  now  appoints  as  guardian 

ad  litem  for  said  infant  defendants  who  now  appears  and  accepts  such 
trust  and  as  such  guardian  files  to  said  petition  the  following  answer 
in  general  denial  (insert).  And  thereupon  said  petition  and  the  issues 
joined  thereon  are  submitted  to  the  court.  And  the  court  having  heard 
the  evidence  and  being  sufficiently  advised  finds  that  the  material  alle- 
gations in  said  petition  contained  are  true;  that  said  estate  is  probably 
insolvent  and  that  said  administrator  should  be  and  hereby  is  directed 
to  make  settlement  of  the  same  as  an  insolvent  estate  and  give  due  and 
legal  notice  of  such  insolvency  to  the  creditors  thereof.  And  the  court 
further  finds  that  said  decedent's  interest  in  and  to  the  real  estate  in 
said  petition  and  hereinafter  described  should  be  sold  to  make  assets  for 
the  payment  of  the  debts  and  liabilities  of  said  estate;  that  said  defend- 
ant,   ,  holds  a  valid  mortgage  lien  upon  said  real  estate  upon  which 

is  due,  in  principal  and  interest,  the  sum  of  $ ,  and  that  the  same, 

subject  to  taxes  accrued,  amounting  to  $ ,  is  a  first  lien  thereon; 

that  said  defendant,  ,  holds  a  valid  judgment  lien  upon  said  real 

estate  junior  and  subordinate  to  the  lien  of  said  mortgage,  upon  which 
is  due  in  principal,  interest  and  costs  $ .  And  now  said  administra- 
tor files  an  inventory  and  appraisement  of  said  real  estate  (insert),  and 
tenders  his  additional  bond  conditioned  according  to  law  (insert),  which 
the  court  now  approves. 

It  is,  therefore,  now  ordered  and  decreed  by  the  court  that  the  inter- 
est of  said  decedent  in  and  to  the  real  estate  in  said  petition  mentioned 
and  described  as  follows,  to-wit:  (describe  real  estate)  be  sold  by  said 
administrator  at  (public  sale  for  a  sum  not  less  than  two-thirds  of)  or 
(at  private  sale  for  not  less  than)  the  full  appraised  value  thereof,  and 
upon  the  following  terms  and  conditions:  At  least  one-third  of  the  pur- 
chase-money cash  in  hand  and  the  balance  in  two  equal  installments  pay- 
able in  not  to  exceed  nine  and  eighteen  months  from  day  of  sale,  evidenced 
by  the  notes  of  the  purchaser,  bearing  6  per  cent,  interest,  waiving  relief, 
providing  for  attorneys'  fees  and  secured  upon  confirmation  of  such  sale 
by  mortgage  on  the  real  estate  sold.     It  is  further  ordered  that  said  real 
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estate  be  sold  subject  to  the  payment  of  said  mortgage  lien  thereon   in 

favor  of  said  defendant,  ,  and  free  and  discharged  from  the  lien 

of  taxes  and  the  judgment  lien  of  said  defendant,  ,  as  heretofore 

found,  and  which  said  liens  for  taxes  and  for  said  judgment  are  hereby 
transferred  to  the  fund  derived  from  such  sale. 

Said  administrator  shall  give  four  weeks'  notice  of  the  time,  terms  and 
place  of  such  sale  by  publication  in  some  weekly    (or  daily)   newspaper 

of  general  circulation,  printed  and  published  in  — county,   Indiana, 

and  by  posting  such  notice  for  a  like  period  of  time  in  at  least  five  pub- 
lic places  in  said  county,  three  of  which  shall  be  so  posted  in  the  town- 
ship of ,  where  said  real  estate  is  situate. 

And  said  administrator  is  required  to  file  proof  of  the  giving  notice  to 
the  creditors  of  said  estate  of  the  order  herein  made  to  settle  the  same 
as  insolvent,  and  to  make  due  report  to  this  court  of  all  his  proceedings 
under  the  foregoing  order  and  decree,  for  which  purpose  time  is  now 
given. 

Burns'  R.  S.  1908,  §§  2949,  2950. 

§  989.    Notice  o£  insolvency. 

In  the  matter  of  the  estate  of 

,  deceased. 

Circuit  Court, 

Term,  19 — . 

Notice  is  hereby  given  that  upon  petition  filed  in  said  court  by  the  ad- 
ministrator of  said  estate,  setting  up  the  insufficiency  of  the  estate  of 
said  decedent  to  pay  the  debts  and  liabilities  thereof,  the  judge  of  said 

court  did,  on  the day  of ,  19 — ,  find  said  estate  to  be  probably 

insolvent,  and  order  the  same  to  be  settled  accordingly.  The  creditors 
of  said  estate  are  therefore  hereby  notified  of  such  insolvency,  and  re- 
quired to  file  their  claims  against  said  estate  for  allowance  within 

months. 

Witness  the  clerk  and  seal  of  said  court  at ,  Indiana,  this  

day  of ,  19—.  • 

Burns'  R.  S.  1908,  §  2949. 
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State  of  Indiana,      ] 
County,  J 

Personally  appeared  before  the  clerk  of  the 
county  of ,  in  the  state  of  Indiana, 


circuit  court,  of  the 

of  lawful  age,  who  being 
duly  sworn,   deposes  and  says  that  the   probable  value   of  the   personal 

estate  of  ,  born  ,  19—;   born  ,  19 ,  minor  heir— 

of  ,  deceased,   which   will   come   into   the   hands  of   a   guardian   of 

person  and  estate,  will  not  exceed  the  sum  of  dollars;   that 

— ,  is  the  owner  of  certain  real  estate,  the  value  of  which  will  not 

exceed  the  sum  of dollars,  and  that  the  annual  rental  value  of  said 

real  estate  will  not  exceed  the  sum  of dollars.  . 

Subscribed  and  sworn  to  before  me  this  day  of ,  19 — . 


Burns'  R.  S.  1908,   §3059. 
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§  991.    Selection  of  guardian  by  minor. 

To   the  Clerk    {or  Judge)    of  the  Circuit  Court  of County, 

Indiana: 

The  undersigned  minor,  over  the  age  of  fourteen  years,  residing  in  said 
county  and  not  under  legal  guardianship,  has  selected  and  hereby  re- 
quests the  appointment  of  as  guardian  of  his  person  and  estate. 

,  19—.  . 

Burns'  R.  S.  1908,  §3057.  Attest:  . 

§  992.    Guardian's  bond  and  oath. 

Know  all  men  by  these  present&,v.  that  we, ,  all  inhabitants  of  the 

state  of  Indiana,  are  held  and  firmly  bound  unto  the  state  of  Indiana,  in 

the  penal  sum  of dollars  for  the  payment  of  which  well  and  truly 

to  be  made  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents;  sealed  with  our  seals,  and 
dated  this day  of ,  19—. 

Whereas,  the  above  named  and  bounden ■ —  has  been  duly  appointed 

by  the  (clerk  of  the)  circuit  court,  of  the  county  of ,  in  the 

state  aforesaid,  guardian  of  the  person  and  estate  of  . 

Now,  therefore,  the  condition  of  the  above  obligation  is  to  the  effect 

following,   to-wit:    that   if   the    said shall    faithfully    perform    the 

duties  of  his  said  trust  as  such  guardian,  then  and  in  that  case  said 
obligation  shall  cease  and  be  null  and  void,  otherwise  to  be  and  remain 

in  full  force  and  virtue  in  law.  [Seal.] 

[Seal.] 

[Seal.] 

Approved  by  the  court  (or  clerk).  Attest:         ,  Clerk. 


State  of  Indiana, 
County 


.) 


,  guardian  of  the  person  and  estate  of  ,  being  duly  sworn 

before  the  clerk  of  the  circuit  court,  of  the  county  aforesaid,  upon 

oath  says  that  he  will  faithfully  and  honestly  discharge  duties  devolving 
upon  him  as  such  guardian.  . 

Subscribed  and  sworn  to  before  me,  this  day  of .  19 — . 

,  Clerk. 

(Add  affidavits  or  sureties  as  in  case  of  administrator's  bond.) 

Burns'  R.  S.  1908,  §  3059. 
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§  993.    Order  appointing  guardian,  etc. 

(Caption.) 

Comes  now  and  files  his  application,   (insert)   duly  verified,  for 

letters    of    guardianship    on    the    person    and    estate    of   ,   a    minor 

aged  years,  resident  of  this  county  (and  also  files  the  written  re- 
quest of  said  minor  that  such  appointment  be  made),  (insert). 

And  thereupon  said  tenders  bond  conditioned  as  by  law  required 

and  subscribes  an  oath  for  the  faithful  discharge  of  his  duties  as  such 
guardian.    And  the  court  being  satisfied  as  to  the  sufficiency  of  said  bond, 

approves  the  same  and  letters  of  guardianship  to  said upon  the 

person  and  estate  of  said  minor  are  now  granted  and  issued.  Said  bond, 
oaths  and  letters  read  as  follows:    (insert). 

Burns'  R.  S.  1908,  §  3059. 

.§  994.    Letters  of  guardianship. 

state  of  Indiana,      "| 
County,   f 

To  whom  these  presents  shall  come,  greeting: 

I,  ,  clerk  of  the  circuit  court,  within  and  for  said  county 

and  state,  do  hereby  certify  that has  been  duly  appointed  by  the 

(clerk  of  the)  circuit  court  of  said  county,  guardian  of  the  per- 
son and   estate  of .     And   the   said ,.  having  duly  qualified 

and  given  bond  as  such  guardian,  is  duly  authorized  to  take  upon  

self  the  performance  of  the  duties  of  the  trusts  of  such  guardianship  ac- 
cording to  law. 

Witness  my  hand  and  seal  of  said  court,  this  day  of ,  19 — . 

[Seal.]  ,  Clerk  Circuit  Court. 

Burns'  R.  S.  1908,  §  3059. 


995.    Clerk's  report  of  grant  of  guardianship. 


The  undersigned,  clerk  of  the  circuit  court  within  and  for  the  county 

of   ,   in   the   state   of    Indiana,    respectively    reports    to    said    court, 

that  in  the  vacation  thereof,  to-wit:     On  the  day  of  ,  19 — , 

he  issued  letters  of  guardianship  on  the  person  and  estate  of ,  a 

minor  resident  of  said  county,  to  .     That  prior  to  the  issuing  of 

said  letters,  and  on  the  date  aforesaid,  an  affidavit  was  made  and  filed 
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with  said  clerk,  of  the  probable  value  of  the  personal  and  real  estate  of 
said  minor  and  of  the  annual  rental  value  of  such  real  estate.    That  said 

— ,  as  such  guardian,  took  and  subscribed  an  oath  for  the  faithful 

discharge  of  the  duties  of  said  trust,  and  executed  bond  in  a  penalty 
double  the  estimated  value  of  said  personal  estate  and  four  times  the 
value  of  the  annual  rent  of  said  minor's  real  estate,  conditioned  as  by 

law  required,   with resident  freeholders  as  sureties  thereon,  said 

sureties  being  duly  qualified  by  said  clerk  as  to  their  solvency. 

All  of  which  is  respectfully  submitted  for  confirmation  and  approval. 

,  Clerk. 

§  996.    Order  confirming  clerk's  report  of  letters. 

(Caption.) 

Comes  now  ,  clerk  of  this  court,  and  by  his  report  now  filed  and 

reading  as  follows  (insert),  shows  that  in  the  vacation  thereof  and  upon 
the  filing  of  a  verified  application  as  by  law  required,  he  took  bond  from 

and  issued   letters  to ,   as  guardian  of  the  person   and  estate   of 

,  a  minor  resident  of  this  county.     And  the  court  being  sufficiently 

advised,  and  no  objection  thereto  appearing,  now  in  all  things  approves 
and  confirms  the  acts  of  said  clerk  as  by  him  reported,  and  the  bond  so 
taken  and  letters  of  guardianship  so  issued  are  hereby  ratified  and  ap- 
proved by  this  court.  . 

§  997.    Petition  by  guardian  for  custody  of  ward. 

(Caption.) 

Your  petitioner  avers  that  on  the day  of ■ — ,  19 — ,  he  was  duly 

appointed  by  this  court,  guardian  of  the  person  and  estate  of  ,  a 

minor,  now  aged years,  and  gave  bond  and  otherwise  duly  qual- 
ified and  entered  upon  and  is  still  acting  in  the  discharge  of  the  duties 
of  said  trust;  an  authenticated  copy  of  the  letters  of  guardianship  so 
granted  and  issued  to  him,  being  hereto  attached  and  made  part  of  this 
petition. 

That  the  probable  value  of  the  estate  of  said  ward,  real  and  personal, 
coming  to  the  knowledge  or  possession  of  this  petitioner,  as  such  guard- 
ian, amounts  to  the  sum  of  $ ;  that  the  mother  of  said  ward  is  dead 

and  he  now  is  and  has  been  since  your  petitioner's  appointment  to  said 

trust  in  the  control  and  custody  of  his  father,  ,  who  resides  in 

,  said  county,  and  state. 

And  petitioner  avers  that  said  ,  the  father  of  said  infant,  is  not 

a  suitable  person  to  have  the  custody  of  said  child  or  the  control  of  his 
education  for  the  reasons: 

1.  That  he  is  an  habitual  drunkard. 
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2.  That  his  conduct  and  associations  are  depraved  and  immoral,  and 
said  infant,  under  his  control,  is  subjected  to  evil  influences,  and  being 
reared  in  ignorance  and  amid  vicious  surroundings. 

Wherefore  this  guardian  prays  that  upon  a  hearing  and  due  proof  of 
the  matters  herein  alleged,  this  court  will,  by  its  order,  commit  the  per- 
son and  entrust  the  education  of  said  ward  to  his  custody  and  control. 
And  he  asks  for  such  other  relief  as  the  court  in  the  interests  and  wel- 
fare of  said  minor  may  grant  in  the  premises.  . 

Subscribed  and  sworn  to  before  me  this  day  of ,  19 — . 

Burns'  R.  S.  1908,   §  3065.  . 


.5  998.    Guardian's  inventory. 


An  inventory  of  all  the  estate,  real  and  personal,  and  a  statement  of 
the  value  thereof,  including  the  value  of  the  yearly  rent  of  the  real  es- 
tate, of  ,  minor — ,  taken  by  ,  guardian: 


Description  of  Property. 


Estimated  Value. 


State  of  Indiana,      "^ 
County,  f 


-,  being  duly  sworn,  on  his  oath  says  that  the 


,  guardian  of  — 

foregoing  is  a  true,  correct  and  complete  inventory  and  statement  of  all 
the  estate,  real  and  personal,  of  his  said  ward — ,  and  of  the  probable 
value  thereof  and  of  the  yearly  value  of  the  rent  of  such  real  estate, 
so  far  as  the  same  has  come  to  his  knowledge,  and  further  says  not. 


Subscribed  and  sworn  to  before  me  this 
Burns'  R.  S.  1908,  §  3068. 


day  of 


-,  19- 


.^  999.    Petition  to  remove  guardian. 
(Caption.) 


next  friend  for 

V. 

guardian   of  — 


,  next  friend,  on  behalf  of  said  ,  minor,  for  petition  herein 

and  by  way  of  complaint  against  ,  the  guardian  of  said  minor,  act- 
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ing  as  such  under  appointment  (of  the  clerk)  of  this  court,  duly  made 
and  entered  of  record  on  the  day  of  ,  19 — ,  for  cause  of  com- 
plaint says  that  said  should  be  removed  as  such  guardian  for  the 

reasons  following: 

1.  He  has  filed  no  inventory  of  said  ward's  estate. 

2.  He  has  made  no  report  or  accounting  of  his  receipts  and  expendi- 
tures as  such  guardian. 

3.  He  has  mingled  the  funds  of  said  trust  with  his  own,  and  is  mail- 
ing use  thereof  in  his  individual  business. 

(Or  state  any  other  good  cause  for  removal.) 

That  on  account  of  his  said  acts  and  omissions  as  aforesaid  the  estate 
and  interests  of  his  said  ward  are  endangered,  and  material  injury  there- 
to has  or  is  liable  to  result. 

Wherefore   your   petitioner   prays   that  the   letters   of   guardianship   on 

the  person  and  estate  of  said  minor  so  issued  to  said (by  the  clerk) 

or  (out)  of  this  court  may  be  superseded  and  revoked,  and  he  as  such 
guardian  removed  and  some  suitable  person  appointed  as  his  successor 
in  such  trust. 

And  that  the  court  will  grant  such  other  and  further  relief  in  the 
premises  as  may  upon  the  hearing  hereof  appear  to  be  in  the  interest  of 
said  minor.  . 

Subscribed  and  sworn  to  before  me  this  day  of ,  19 — . 

Burns'  R.   S.  1908,  §  3071.  . 


§  1000.    Notice  to  guardian  of  petition  to  remove. 
<  Caption.) 

The  State  of  Indiana  to ,  greeting: 

You  are  hereby  notified  that  has  this  day  filed  his  verified  ap- 
plication praying  for  your  removal  as  guardian  of  said  minor,  and  that 

the  same  will  come  up  for  hearing  in  said circuit  court  on  , 

the  day  of  ,  19 — ,  at  which  time  and  place  you  are  required 

to  be  present  and  make  defense  thereto,  if  any  you  have. 

Witness  the  clerk  and  seal  of  said  court  at  ,  Indiana,  this  

day  of ,  19—.  ,  Clerk. 

Burns'  R.  S.  1908,  §  3071. 

§  1001.    Order  removing  or  refusing  to  remove  guardian. 

(Caption.) 

Comes  now ,  as  next  friend  for ,  who  heretofore  filed  a  pe- 
tition herein  for  the  removal  of  as  guardian  of  said  minor,  and 

in  response  to  the  notice  upon  said  petition  issued,  comes  also  said , 
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guardian,  and  enters  his  appearance  thereto  and  files  the  following  an- 
swer (insert) : 

And  thereupon  said  petition  is  submitted  to  the  court;  and  the  court 
having  heard  the  evidence  and  being  sufficiently  advised  in  the  premises, 
finds  that  the  (material  allegations  in  said  petition  contained  are  true, 
and  that  in  the  interests  of  said  ward's  estate  said  guardian  should  be 
removed. 

It  is  therefore  considered  by  the  court  that  the  letters  of  guardianship 

issued  to  said  on  the  person  and  estate  of  said  minor  be,  and  the 

same  are  hereby  revoked  and  superseded  and  he  removed  from  said 
trust,  and  the  costs  of  this  proceeding  adjudged  against  him  personally; 
and  the  court  further  orders  that  within  ten  days  herefrom  he  file  there- 
in a  true  and  complete  account  of  his  receipts  and  expenditures  as  such 
guardian,  and  that  he  transfer  and  pay  over  to  his  successor  in  said 
trust  all  money  or  other  property  belonging  to  said  ward  with  which  he 
may  be  found  chargeable. 

And  now  the   court  appoints as  guardian   of   said  minor  upon 

his  giving  bond  and  otherwise  qualifying  according  to  law.) 

or 

(Averments  in  said  petition  set  forth  are  not  sustained,  and  that  no 
good  reason  has  been  shown  why  the  prayer  thereof  should  be  granted. 
It  is  therefore  considered  by  the  court  that  the  prayer  of  said  petition 

be  and  the  same  is  refused  and  denied,  and  that  said  '—  recover  of 

and  from  said  petitioner  his  costs  in  this  behalf  expended.) 

§  1002.    Petition  for  change  of  investment. 

(Caption.) 

The  undersigned  guardian   of  said   minor  shows  to  the  court  that  he 

now  has  in  his  hands  of  the  assets  of  said  trust,  the  sum  of  $ ,  on 

deposit  in bank  in  the  city  of .     That  at  this  time  the  same 

can  not  be  advantageously  loaned  upon  good  security,  at  a  rate  of  inter- 
est exceeding per  cent.,  and  that  he  now  has  an  opportunity  to  pur- 
chase for  said  ward  at  the  sum  of  % ,  certain  real  estate  owned  by 

one  and  described  as  follows:    (describe  it).     That  said  property 

has  located  thereon  a  double  dwelling-house,  in  good  repair,  yielding  an 

annual  rent  of  $ ,  and  is  so  situated  as  to  be  in  constant  demand 

by  good  tenants,  and  in  a  neighborhood  where  real  estate  is  tending  to 
increase  in  value.    That  from  careful  investigation  made  by  this  guardian, 

the  net  yearly  income  from  said  property  will  amount  to  about  % , 

and  that  the  price  asked  therefor  is  reasonable  and  not  in  excess  of  the 
true  market  value  thereof;  and  after  conference  with  the  relatives  and 
friends  of  said  ward,  your  petitioner  believes  such  investment  to  be  in 
his  best  interests. 

Wherefore  he  prays  authority  to  invest  % ,  of  the  funds  of  said 

40 — Pro.  Law. 
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trust  so  in  his  hands  in  the  purchase  for  said  ward  of  the  real  estate 

above  described.  . 

Subscribed  and  sworn  to  before  me  this  day  of ,  19 — . 

Burns'   R.    S.    1908,   §  3069.  . 

§  1003.    Order  authorizing  change  of  investment. 

(Caption.) 

Comes  now ,  guardian  of  said  minor,  and  files  the  following  veri- 
fied petition,    (insert)    praying  therein  for  authority  to  invest  $ of 

the  assets  of  said  trust  in  the  purchase   for   said  ward  of  certain   real 

estate  owned  by  and  described  as  follows:      (Describe  it).     And 

the  court  having  examined  said  petition  and  heard  evidence  touching 
the  value  and  conditions  of  said  real  estate,  as  well  as  to  the  other 
averments  in  said  petition  contained,  now  finds  that  in  the  interests  of 
said  ward's  estate  the  investment  so  prayed  for  should  be  made. 

It  is  therefore  now  ordered  by  the  court  that  said  guardian  be  and  he 
is  authorized  and  directed  to  invest,  of  the  funds  of  said  trust  now  in 

his  hands,  the  sum  of  $ in  the  purchase  for  said  ward  of  the  real 

estate  above  described,  upon  being  satisfied,  by  proper  abstract  and  other 
sufficient  evidence,  that  the  title  thereto  in  fee-simple,  free  and  unincum- 
bered, is  in  said  vendor,  and  upon  receiving  therefor  a  good  and  proper 
deed  of  general  warranty. 

And  said  guardian  is  ordered  to  make  due  report  of  such  investment, 
and  time  is  given. 

§  1004.    Report  of  change  of  investment. 

(Caption.) 

The  undersigned,  guardian  of  said  minor,  reports  to  the  court  that  pur- 
suant to  the  authority  thereof  heretofore  granted  he  purchased  for  said 

ward,  from ,  the  following  described  real  estate:   (describe  it).    Said 

vendor  furnished  an  abstract,  showing  the  fee-simple  title  to  said  real 
estate  vested  in  him,  and  that  no  liens  or  incumbrance  existed  thereon, 
and  made  affidavit  to  the  same  effect;  which  abstract  this  guardian  has  had 
examined  by  reputable  attorneys  and  thereupon  delivered  said  abstract 
and  affidavit  to  this  guardian,  together  with  a  deed  of  general  warranty 

conveying  said  real  estate  to  said  ward,  duly  executed  by  said  and 

,  his  wife;    he  also  assigned  and  transferred  to  this  guardian,  in 

trust  for  said  ward,  all  policies  of  insurance  upon  said  property. 

That  thereupon  out  of  the  hands  of  said  trust  the  sum  of  .$ ,  being 

the  purchase-price  of  said  real  estate  and  the  amount  directed  by  this 
court  so  to  be  invested,  was  paid  to  said  grantor  by  this  guardian  and  a 
receipt  therefor  taken;   and  the  deed  and  other  papers  as  aforesaid  per- 


lOO: 


FORMS    FOR    GUARDIANSHIP.  1607 


taining  to  said  purchase  said  guardian  now  brings  into  court  and  asks 

that  his  acts  in  the  premises  may  be  confirmed.  . 

Subscribed  and  sworn  to  before  me,  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  3069.  • 

§  1005.    Order  confirming  change  of  investment. 

(Caption.) 

Comes  now,  ,  guardian  of  said  minor,  and'  files  the  following  re- 
port (insert)  showing  that  he  invested  in  the  purchase,  for  said  ward,  of 
certain  real  estate  in  his  report  described  the  sum  of  $ ,  as  hereto- 
fore authorized  by  the  court;  and  received  from  ,  the  vendor  there- 
of, in  which  his  wife  joined,  a  good  and  sufficient  deed  of  warranty,  and 
an  abstract  and  other  evidence  showing  that  he  held  the  title  to  said  real 
estate  in  fee  simple,  free  and  unincumbered,  at  the  time  said  deed  was 
executed.  And  the  court  being  sufficiently  advised  in  the  premises  now 
confirms  the  acts  of  said  guardian,  as  by  him  reported,  and  he  is  allowed 
credit  for  the  sum  so  invested  and  directed  to  place  said  deed  of  record. 

Burns'  R.  S.  1908,  §  30G9. 

§  1006.    Petition  for  change  of  investment  by  other  than 
guardian. 

(Caption.) 

Your  petitioner  shows  to  the  court  that  ,  guardian  of  said  minor, 

has  in  his  possession  as  part  of  the  assets  of  said  trust, shares  of 

the  capital  stock  of  the  company,  of  the  par  value  of  $ per 

share.  That  said  stock  during  the  year  1894  paid  a  dividend  of  4  per 
cent.,  and  during  the  year  189.5  a  dividend  of  only  3  per  cent.,  and  the 
probabilities  are  that  during  the  current  year  the  dividend,  if  any,  de- 
clared thereon  will  be  still  further  reduced. 

That  there  is  now  a  steady  demand  for  money  at  6  and  7  per  cent,  in- 
terest upon  first  real  estate  mortgage  security,  and  that  looking  to  the  in- 
terests of  said  ward,  said  stock  should  be  sold  and  the  proceeds  so  loaned 
out  or  otherwise  invested  for  his  benefit  under  order  of  this  court. 

He  therefore  prays  that  the  matters  herein  alleged  will  be  inquired  into 
by  the  court,  and  finding  them  true  that  said  guardian  may  be  ordered  to 
sell  said  stock,  and  under  the  direction  of  the  court  re-invest  the  proceeds 
thereof.  '• 

Subscribed  and  sworn  to  before  me  this  day  of ,  19 — . 

Burns'  R.  S.  1908,  §  30C9.  • 
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§  1007.    Notice  to  guardian  of  petition  to  re-invest,  etc. 
(Caption.) 

You  are  hereby  notified  that  at  the term,  19 — ,  of  the  circuit 

court,  to-wit:     On  the  day  of said  year,  the  undersigned  will 

by  petition  thereto  presented  ask  an  order  of  said  court  requiring  the 

sale  of  certain  assets  of  said  trust  in  your  hands,  viz.:  shares  of 

the  capital  stock  of and  an  investment  of  the  proceeds  of  such  sale 

in  first  real  estate  mortgage  securities,  or  in  such  other  manner  as  the 
court  may  direct. 

,  19—. 

PKOOF   OF   SERVICE. 

on  oath  says  that  on  the  day  of  ,  19 — ,  he  served 

the  foregoing  notice  on  ,  guardian,  etc.,  by  reading  the  same  and 

delivering  a  true  copy  thereof,  to  him. 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 


Burns'  R.  S.  1908,  §  3069.  . 

§  1008.    Order  directing  sale  to  reinvest  proceeds. 

(Caption.) 

Comes   now   and    submits    the    following   petition    asking   for   a 

change  of  investment  of  certain  personal  property  belonging  to  said  trust 
(insert)  and  in  response  to  the  notice  issued  upon  said  petition,  comes 
also ,  guardian  of  said  minor,  and  enters  his  appearance  thereto. 

And  the  court  having  examined  said  petition  and  heard  evidence  there- 
on now  finds  that  the  material  allegations  therein  contained  are  true  and 
that  in  the  interests  of  said  ward's  estate  the  prayer  thereof  ought  to  be 
granted. 

It  is,  therefore,  ordered  by  the  court  that  after  due  appraisement  there- 
of, in  like  manner  as  personal  property  is  appraised  of  decedent's  estates 
and  for  the  purpose  of  making  a  re-investment  as  in  said  petition  prayed, 
that  said  guardian  proceed  to  sell  at  private  sale  for  cash  and  at  not  less 
than  the  full  appraised  value  thereof,  the  following  described  assets  be- 
longing to  his  said  trust,  viz.:  shares  of  the  capital  stock  of 

of  the  par  value  of  $ per  share;  and  he  is  required  to  give  ten  days 

notice  of  the  time,  terms  and  place  of  such  sale  by  two  publications  in 
some  (daily)  or  (weekly)  newspaper  of  general  circulation,  published  in 
the  city  of county,  Indiana,  and  to  make  due  return  of  his  proceed- 
ings during  the  present  term  of  this  court. 
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§  1009.    Report  of  sale  on  petition  to  reinvest. 

(Caption.) 

The  undersigned,  guardian  of  said  minor,  reports  to  the  court  that  he 
caused  an  appraisement  to  be  made  under  oath  by  and  ,  dis- 
interested and  reputable  householders  of  said  county,  of  shares  of 

the  capital  stock  of  of  the  par  value  of  $ a  share,  owned  by 

said  ward  and  heretofore  ordered  sold  by  this  court  for  the  purpose  of  re- 
investing the  proceeds  thereof;  and  he  herewith  files  such  appraisement 
and  the  oaths  by  said  appraisers  taken  and  thereon  indorsed;  that  there- 
upon after  giving  notice  of  the  time,  terms  and  place  of  sale  by  two  pub- 
lications in  ,  a  (daily)  or  (weekly)  newspaper  of  general  circula- 
tion, printed  and  published  in  ,  a  copy  of  which  notice  and  proof  of 

the  publication  thereof  being  hereto  attached  and  made  part  of  this  report, 

he  on  the day  of ,  19 — ,  sold,  subject  to  the  court's  approval, 

all  of  said  shares  of  stock  to at  private  sale  for  the  sum  of  $ 

cash,  that  being  the  highest  and  best  price  bid  therefor  and  the  full  ap- 
praised value  thereof. 

And  said  purchaser  having  complied  with  the  terms  of  sale,  said  guard- 
ian now  brings  into  court  said  purchase-money  to  abide  such  order  as  may 
be  made  in  reference  thereto,  and  prays  that  said  sale  and  his  acts  in  the 
premises  may  be  approved  and  confirmed.  . 

Subscribed  and  sworn  to  before  me  this  day  of  ,  19 — . 


§  1010.    Order  approving  sale,  etc. 

(Caption.) 

Comes  now ,  guardian  of  said  minor,  and  files  an  appraisement  of 

certain  assets  of  said  trust  heretofore  ordered  sold  and  hereinafter  de- 
scribed, and  also  a  report  of  the  sale  thereof,  all  reading  as  follows:  (in- 
sert) from  which  it  appears,  and  the  court  so  finds,  that  after  making  a 
proper  appraisement  and  giving  notice  of  such  sale,  as  required  by  the 

order  of  this  court  authorizing  the  same,  said  guardian  sold shares 

of  the  capital  stock  of  to  for  the  sum  of  $ cash-,  th^t^ 

being  the  highest  and  best  price  offered  and  the  full  appraised  value 
thereof,  and  which  proceeds  of  sale  he  now  brings  into  court. 

And  the  court  being  sufficiently  advised,  now  approves  said  report  and 
confirms  said  sale,  and  the  title  to  said  stock  is  vested  in,  and  the  same 
ordered  transferred  and  assigned  to  said  purchaser. 

And  said  guardian  is  now  directed  to  loan  the  proceeds  of  such  sale  at 
a  rate  of  interest  not  less  than  6  per  cent,  per  annum,  secured  by  first 
mortgage  upon  real  estate  in  this  county  worth  at  least  double  the  amount 
loaned  thereon,  and  to  make  due  report  of  such  investments  in  his  ac- 
counts hereafter  filed  as  such  guardian. 

And  the  matter  of  this  trust  is  continued. 
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§  1011.    Guardian's  petition  for  sale  of  real  estate.  * 

(Caption.) 

,  guardian  under  appointment  of  this  court,  of  said ,  minor, 

for  petition  lierein,  respectfully  shows,  that  his  said  ward  is  the  owner  in 
fee-simple  of  the  following  described  real  estate:  (describe  it).  And  that 
the  same  is  of  the  probable  value  of  $ . 

And  said  guardian  avers  that  in  the  interests  of  his  said  ward  said  real 
estate  should  be  sold  for  the  reason — ,  (that  a  better  investment  of  the 
value  of  said  real  estate  can  be  readily  made)  or  (that  such  sale  is  neces- 
sary in  order  to  provide  funds  for  the  proper  support  and  education  of 
said  minor)  or  (that  said  minor's  estate  is  justly  indebted  in  the  manner 
following:  (describe  debts),  and  that  no  means  exist  to  make  payment 
thereof,  except  through  such  sale)  or  (that  said  real  estate  is  encum- 
bered with  certain  valid  liens,  the  character  and  amounts  thereof  being 
as  follows:  (describe  liens);  that  in  order  to  avoid  a  sacrifice  of  said  real 
estate  resulting  from  a  legal  enforcement  of  such  liens  and  to  pay  and 
discharge  the  same,  such  sale  by  this  guardian  has  become  necessary)  or 
(that  the  buildings  situate  upon  said  real  estate  are  in  bad  repair,  and 
their  condition,  growing  worse,  and  from  want  of  means  to  make  needed 
improvements,  are  becoming  untenable,  and  said  real  estate  unavoidably 
going  to  waste). 

Said  guardian  further  shows  to  the  court: 

1.  (That  the  personal  estate  of  said  ward  coming  to  his  knowledge  or 

possession,  consisted  of  money  amounting  to  $ ,   derived   from  his 

grandfather's  estate,  and  that  the  same    (or  $ thereof)    has  been 

expended  (in  his  necessary  support  and  education,  etc.),  or  (that  said 
ward  has  no  personal  estate  of  which  this  guardian  has  knowledge). 

2.  (That  said  ward  has  dependent  upon  the  settlement  of  his  father's 
personal  estate,  now  in  course  of  administration  in  this  court,  a  distribu- 
tive share  thereof,  estimated  at  $ ,  and  has  no  other  personal  estate 

dependent  upon  the  settlement  of  any  estate  or  the  execution  of  any 
trust),  or  (that  said  ward  has  no  personal  estate,  of  which  this  guardian 
has  knowledge,  dependent  upon  the  settlement  of  any  estate  or  the  execu- 
tion of  any  trust). 

3.  That  said  ward's  real  estate  (is  of  the  annual  rental  value  of 
$ )  or  (has  no  rental  value). 

4.  (That  the  rent  received  by  this  guardian  from  said  ward's  real 
estate  amounts  to  the  sum  of  $ ,  and  has  been  expended  in  (his  edu- 
cation and  support,  and  in  payment  of  taxes  and  necessary  repairs,  etc.), 
or  (that  no  rent  has  been  received  by  this  guardian  from  said  ward's  real 
estate). 

5.  That  upon  sale  of  the  real  estate  in  this  petition  described  this 
guardian  intends,  unless  the  court  shall  otherwise  order,  to  invest  the 
proceeds  of  sale  in  approved  real  estate  mortgage  loans,  bearing  interest 
at  not  less  than  six  per  cent,  (or  state  investment  proposed  to  be  made). 
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6.    That  said  ward  is  now  aged years,  and  resides  with ,  in 

the  city  of ,  county,  Jndiana. 

Said  guardian  therefore  prays,  upon  the  facts  and  for  the  reasons  above 
set  forth,  that  he  may,  by  order  of  this  court,  be  authorized  to  make  sale 
of  the  real  estate  of  his  said  ward  in  this  petition  described,  upon  such 
terms  and  conditions  as  the  court  shall  deem  most  advisable. 

,  Guardian. 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  3079.  . 

§  1012.    Same — Additional  averments  by  foreign  guardian. 

(Same  caption.) 

,  guardian  of ,  respectfully  shows  that  on  the day  of 

,  19 — ,  he  was  duly  appointed  and  qualified  as  guardian   of  said 

minor  above  named  by  the  probate  court  of  the  county  of  Hamilton,  in  the 
state  of  Ohio,  in  which  county  said  ward  at  the  time  of  such  appointment 
had  his  domicile  and  where  he  still  resides.     That  your  petitioner,  on  the 

day  of  ,  19 — ,  filed  in  the  office  of  the  clerk  of  this  court  a 

duly  authenticated  copy  of  his  said  appointment  as  such  guardian,  and  by 
reference  makes  the  same  part  hereof;  and  now  brings  with  this  petition 
and  files  in  this  court  a  duly  authenticated  copy  of  a  bond  by  him,  given 
as  such  guardian,  to  the  approval  of  the  said  probate  court  of  the  county 
of  Hamilton,  in  the  state  of  Ohio,  conditioned  that  he  will  properly  ac- 
count for  any  proceeds  of  a  sale  of  said  ward's  real  estate,  made  by  virtue 
of  proceedings  had  upon  this  petition;  and  he  says  that  the  bond  so  given 
is  sufficient  to  secure  such  accounting  and  the  sureties  thereon,  under  the 
laws  of  the  said  state  of  Ohio,  liable  therefor. 

And  said  guardian  further  shows:  (set  out  averments  necessary  to  ob- 
tain sale  as  in  petition  of  domestic  guardian,  etc.). 

Burns'  R.  S.  1908,  §  3089. 

^  1013.    Order  appointing  appraisers. 

(Caption.) 

Comes  now  ,  guardian  of  said  minor,  and  files  the  following,  his 

verified  petition,  for  the  sale  of  certain  real  estate  belonging  to  said  ward 
and  therein  described:  (insert).  And  the  court  having  inspected  said  peti- 
tion and  finding  the  apparent  propriety  of  the  sale  prayed  for,  now  appoints 

and ,  resident  freeholders  of county,  Indiana,  wherein 

said  real  estate  is  situate,  appraisers  to  appraise  the  same;  and  they  are 
directed,  after  taking  the  oath  by  law  required,  to  proceed  in  the  discharge 
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of  their  duties  and  make  report  of  their  proceedings  during  the  (present) 
term  of  this  court;  and  a  certificate  of  their  said  appointment  is  now  is- 
sued to  them. 

Burns'  R.  S.  1908,  §  3080, 

§  1014.    Order  authorizing  guardian  to  sell  real  estate. 

(Caption.) 

Comes  now ,  guardian,  and  come  also and  ,  ap- 
praisers heretofore  appointed  to  appraise  the  real  estate  in  said  petition 
described,  also  file  their  appraisement  of  said  real  estate:  (insert).  And 
it  appearing  to  the   court  that   said  real   estate   is   thereby  appraised  at 

$ ,  said  guardian  is  now  ordered  to  execute  bond  in  a  penalty  double 

such  amount,  with  surety,  and  conditioned  as  by  law  required.  And  now 
said  guardian  tenders  his  bond  in  such  penalty  and  so  conditioned,  which 
bond  being  found  sufficient  by  the  court,  is  now  in  all  things  approved,  and 
reads  as  follows:  (insert).  And  the  court  having  examined  said  petition 
and  heard  evidence  thereon,  and  being  sufficiently  advised  in  the  premises, 
finds  that  the  averments  therein  contained  are  true,  and  that  in  the  in- 
terests of  said  ward  the  prayer  thereof  should  be  granted. 

It  is  therefore  now  ordered  by  the  court  that  the  real  estate  of  said 
minor,  in  said  petition  set  forth  and  described  as  follows,  to-wit:  (describe 
it),  be  sold  by  said  guardian  at  (public)  or  (private)  sale  for  not  less 
than  (two-thirds  of)  the  full  appraised  value  thereof  and  on  the  following 
terms  and  conditions:  At  least  one-third  of  the  purchase-money  cash  in 
hand  and  the  balance  in  two  equal  installments,  payable  respectively  in 

not  to  exceed  and months  from  day  of  sale;  such  deferred 

payments  to  be  evidenced  by  notes  of  the  purchaser  bearing  interest  at  6 
per  cent,  from  their  date,  waiving  relief,  providing  for  attorney's  fees,  and 
secured  by  mortgage  on  the  real  estate  sold  (or  state  other  security  re- 
quired). (Said  real  estate  shall  be  sold  free  and  discharged  from  the 
following  liens  and  incumbrances  existing  thereon,  (describe  liens)  and 
which  liens  (by  written  consent  of  the  holders  thereof  now  filed  and  read- 
ing as  follows:  (insert)  are  transferred  in  the  order  of  their  respective 
priorities,  as  the  same  may  be  hereinafter  determined,  to  the  fund  arising 
from  such  sale) . 

(And  said  guardian  is  ordered  to  give days'  notice  of  the  time, 

terms  and  place  of  such  sale  by publications  in  some   (daily)   or 

(weekly)  newspaper  of  general  circulation  printed  and  published  in 

county,  Indiana,  and  by  posting  written  or  printed  notices  thereof  in 
public  places  in  the  township  where  said  real  estate  is  situate,  and 
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he  is  required  to  make  due  report  of  his  proceedings  under  this  order  dur- 
ing the  term  of  this  court). 


And  said  real  estate  having  been  appraised  at  a  sum  not  in  excess  of 
$1,000,  the  court  orders  the  same  so  sold  at  private  sale  as  aforesaid  with- 
out any  notice  of  the  time,  terms  or  place  of  sale;  and  said  guardian  is 
required  to  make  due  report  of  his  proceedings  under  this  order  during 
rhe  term  of  this  court.) 

Burns'  R.  S.  1908,  §  3083. 


§  1015.    Certificate  of  appointment  of  appraisers,  etc. 

State  of  Indiana,     "~| 

County,  J  ^^• 

The  undersigned,  clerk  of  the circuit  court  of  said  county,  hereby 

certifies  that and freeholders  of  said  county,  have  been  ap- 
pointed by  said  court  appraisers  to   appraise  the  real  estate  of , 

which  is  about  to  be  sold  by ,  guardian,  by  order  of  said  court,  to- 

wit:  .  And  they  are  required  to  make  their  report  of  their  appraise- 
ment thereof  to  said  court,  at  the  term  thereof. 

Witness  the  clerk  and  seal  of  said  court,  this day  of  ,  A.  D. 

19—.  ,  Clerk. 

By  ,  Deputy. 

State  of  Indiana, 

County, 

and ,  the  above  named  appraisers,  being  duly  sworn,  upon 

their  oaths  say  that  they  will  truly,  honestly  and  impartially  appraise  the 
real  estate  described  in  the  above  certificate  of  their  appointment,  at  the 
fair  cash  value  thereof,  to  the  best  of  their  judgment.  . 


Subscribed  and  sworn  to  before  me  this day  of ,  A.  D.  19 — . 

,  Clerk. 

The  undersigned,  selected  and  appointed  as  shown  by  the  within  certifi- 
cate, to  appraise  the  real  estate  therein  set  forth  and  described,  report  that 
having  been  first  duly  sworn,  and  after  due  examination  of  the  premises, 
we  are  of  the  opinion  that  said  real  estate,  as  described  in  said  certificate, 

is  worth  $ ,  and  we  appraise  the  same  at  said  sum  as  being  the  fair 

cash  value  thereof.  , 

,  19 — .  ,  Appraisers. 

Burns'  R.  S.  1908,  §§  3081,  3082. 
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§  1016.    Bond  for  sale  of  real  estate. 

Know  all  men  by  these  presents,  that  we, ,  all  inhabitants  of  the 

state  of  Indiana,  are  bound  to  the  state  of  Indiana  in  the  penal  sum  of 

■ —  dollars,  to  pay  which  we  jointly  and  severally  bind  ourselves,  our 

heirs,  executors  and  administrators. 

Sealed  and  dated  the  day  of ,  19 — . 

The  condition  of  the  above  obligation  is,  that  whereas  the  above  named 
and  bounden  • ,  as  — ,  guardian  of ,  has  submitted  his  peti- 
tion asking  an  order  of  the circuit  court  of county,  Indiana, 

to  sell  certain  real  estate  belonging  to  said  minor, ,  and  described  in 

his  said  petition  on  file  in  said  court. 

Now,  if  the  said will  faithfully  discharge  the  duties  of  his  trust 

and  faithfully  pay  and  account  for  all  moneys  arising  from  such  sale,  ac- 
cording to  law,  then  the  above  obligation  is  to  be  void,  else  to  remain  in 
full  force  and  effect.  [Seal.] 

[Seal.] 

[Seal.] 

Approved  the  day  of ,  19 — .  , 

Circuit  Court,  Indiana. 

(Add  affidavits  of  sureties,  as  in  case  of  administrator's  bond.) 

Burns'  R.  S.  1908,  §  3082. 

§  1017.    Petition  by  guardian  for  authority  to  plat  ward's 
real  estate. 

(Caption.) 

The  undersigned,  guardian  of  said  minor,  shows  to  the  court  that  his 
said  ward  is  the  owner  in  fee-simple  of  the  following  described  real  estate, 
to-wit:    (here  describe)   that  said  real  estate  is  situate  near   (or  adjacent 

to)  the  corporate  limits  of  the  city  of ,  and  that  it  is  manifestly  to 

the  interests  of  his  ward  that  the  same  (or acres  out  of  the 

thereof)  should  be  subdivided  and  laid  out  in  town  lots,  and  he  asks  an 
order  of  court  for  that  purpose.  ,  Guardian. 

Subscribed  and  sworn  to  before  me  this  day  of ,  19 — . 

,  Clerk. 


§  1018.    Order  directing  guardian  to  plat  land. 

(Caption.) 

Comes  now -,  guardian  of  said  minor,  and  files  the  following  peti- 
tion:   (insert)  showing  that  his  said  ward  is  the  owner  of  certain  real  es- 
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tate,  described  as  follows:    (describe  it)   that  said  land  lies  near   (or  im- 
mediately adjacent  to)  the  corporate  limits  of  the  city  of ,  and  that 

it  would  be  greatly  to  the  advantage  of  said  ward's  estate  to  subdivide  the 
same  into  town  lots  and  asking  authority  so  to  do.  And  the  court  having 
examined  said  petition,  and  being  advised  now,  grants  the  prayer  thereof. 
It  is  therefore  ordered  by  the  court  that  said  guardian  be,  and  he  is  au- 
thorized to  subdivide  and  lay  out  in  town  lots,  streets,  alleys  and  squares 
the  real  estate  of  his  said  ward  above  described  and  make  the  necessary 
dedication  to  public  use  of  such  streets,  alleys  and  squares,  and  he  is  re- 
quired to  report  a  plat  thereof  to  this  court. 

§  1019.    Order  approving  plat. 


Guardianship  of . 

Comes  now ,  guardian  of  said  minor,  and  files  the  following  re- 
port: (insert)  showing  that  pursuant  to  the  order  of  this  court  hereto- 
fore granted  he  has  laid  out  into  town  lots,  streets,  alleys  and  squares  cer- 
tain real  estate  of  said  ward,  in  said  order  described,  and  made  the  neces- 
sary dedication  to  public  use  of  such  streets,  alleys  and  squares,  and  now 
exhibits  to  the  court  a  plat  of  such  subdivision.  And  the  court  being  ad- 
vised now  approves  the  plat  so  submitted  and  the  acts  of  said  guardian  in 
the  premises,  and  he  is  directed  to  properly  acknowledge  said  plat  and 
have  the  same  recorded. 

§  1020.    Guardian's  report  of  plat. 

(Caption.) 

The  undersigned,  guardian  of  said  minor,  reports  that  pursuant  to  an 
order  of  this  court  he  has  caused  certain  real  estate  of  said  ward  therein 
described  to  be  subdivided  and  laid  out  into  town  lots,  and  submits  here- 
with a  plat  thereof  with  the  streets,  alleys  and  squares  therein,  a  copy  of 
which  plat  is  made  a  part  hereof,  attached  hereto  and  marked  Exhibit  "A", 
and  asks  an  order  of  this  court  approving  such  plat  and  his  acts  in  the 
premises.  ,  Guardian. 

Subscribed  and  sworn  to  before  me  this  day  of  — ,  19 — . 

,  Clerk. 

§  1021.    Notice  of  guardian's  sale  of  real  estate. 

(Public  or  private.) 

By  virtue   of   an  order   of  the   circiut   court,   the   undersigned, 

guardian  of ,  will,  at  (give  place  of  sale),  on ,  the day  of 

,  19 — ,  at  the  hour  of o'clock  —  m.  (and  from  day  to  day  there- 
after until   sold)    offer  at    (public)    or    (private)    sale,   for  not  less  than 
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(two-thirds  of)   its  appraised  value,  certain  real  estate  belonging  to  said 
minor — ,  described  as  follows,  to-wit:    (describe  it). 

Said  sale  will  be  made  subject  to  the  approval  of  said  court,  and  on  the 
following  terms  and  conditions:    (set  out  terms  of  sale).      ,  19—. 

Burns'  R.   S.  1908,  §  3083.  ,  Guardian. 


§  1022.    Guardian's  report  of  public  or  private  sale  of  real 
estate. 

(Same  caption  as  in  petition.) 

,  guardian  of  said  minor,  respectfully  shows  to  the  court;    that 

pursuant  to  the  order  of  sale  in  this  proceeding  heretofore  granted,  and, 
after  giving  notice  of  the  time,  terms  and  place  of  sale  by  the  publication 
(and  posting)  of  notices  thereof  for  the  time  and  in  the  manner  required 
by  the  terms  of  said  order,  copies  of  said  notices  and  proof  of  the  pub- 
lication   (and    posting)    thereof  as   aforesaid   being   hereto   attached   and 

made  part  of  this  report,  he,  on  the  day  of  — ,  19 — ,  being  the 

time  fixed  for  such  sale,  and  at  the  place  and  upon  the  terms  and  condi- 
tions in  said  notice  specified,  offered  at  (public)  or  (private)  sale  the  real 
estate  of  said  minor  in  this  proceeding  ordered  sold,  and  described  as  fol- 
lows, to-wit:    (describe  it). 

That  at  such  sale bid  for  said  real  estate  $ ,  and  that  being 

(two-thirds  of)  the  full  appraised  value  thereof  and  the  highest  and  best 
bid  received  therefor,  the  same  was  then  and  there  by  the  guardian  sold 
to  him,  subject  to  the  approval  of  this  court.     Said  purchaser  complied 

with  the  terms  of  sale  by  paying  in  cash  $ of  the  purchase-money 

and   executing   for   the   balance   thereof   two   notes,    each   in   the   sum   of 

$ ,  payable  respectively  in  — and  months,  bearing  6  per 

cent,  interest  from  their  date,  waiving  valuation  laws  and  providing  for 

attorney's  fees    (with  as  surety  thereon),  and  stands  ready  upon 

confirmation  of  said  sale  to  secure  the  payment  of  said  notes  by  his  mort- 
gage upon  said  real  estate. 

(Said  guardian  further  shows  that,  in  order  to  effect  an  advantageous 

private  sale  of  said  real  estate,  it  became  necessary  to  employ ,  a 

real  estate  broker  of  experience  through  whose  efforts  and  agency  the 
purchaser  of  said   real  estate  was  procured.     That  the  services  of  said 

agent  were  reasonably  worth  $ ,  and  he  asks  authority  to  pay  the 

same  as  part  of  the  expense  of  such  sale.) 

And  said  guardian  now  brings  into  court  said  cash  proceeds  and  the 
notes  so  taken  in  evidence  of  the  deferred  payments  of  the  purchase-price 
of  said  real  estate,  and  asks  that  said  sale  and  his  acts  in  the  premises 
may  be  approved  and  confirmed.  . 


Subscribed  and  sworn  to  before  me  this  day  of ,  19 — . 

Burns'  R.   S.  1908,  §  3086. 
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§  1023.    Order  confirming  sale  of  real  estate  by  guardian. 

(Caption.) 

Comes  now ,  guardian  of  said  minor,  and  files  the  following  veri- 
fied report  of  the  sale  by  him  made  of  the  real  estate  therein  described, 
together  with  proof  of  the  giving  of  notice  of  such  sale   (insert). 

And  the  court  having  examined  said  report  and  being  sufficiently  ad- 
vised in  the  premises  finds  that  said  guardian  after  giving  notice  thereof 
for  the  time  and  the  manner  required  by  the  order  of  this  court  author- 
izing such  sale,  sold  the  real  estate  of  his  said  ward,  ,  heretofore  in 

this  proceeding  ordered  sold,  and  in  said  report  described,  at  (public)  or 

(private)    sale  to  ,  for  the  sum  of  $ ,  that  being   (two-thirds 

of)  the  full  appraised  value  thereof  and  the  highest  and  best  bid  received. 
That  said  purchaser  complied  with  the  terms  of  sale  by  paying  in  cash 

$ ,  and  executing  his  notes  for  the  balance  of  said  purchase-price, 

conditioned  and  payable  as  required  by  the  order  of  sale,  and  which  cash 
and  notes  said  guardian  brings  into  court. 

And  the  court  now  in  all  things  approves  said  report  and  ratifies  and 
confirms  said  sale  and  the  acts  of  said  guardian  as  by  him  reported;  and 
he  is  ordered  to  execute  his  deed  conveying  said  real  estate  to  said  pur- 
chaser and  take  from  him  a  mortgage  thereon  to  secure  the  payment  of 
the  notes  so  given  for  the  unpaid  installments  of  the  purchase  money. 

And  now  said  guardian  reports  the  execution  of  such  deed  and  the 
same  being  examined  is  approved  by  the  court  and  ordered  delivered  to 
said  purchaser,  who  thereupon  executes  to  said  guardian  his  mortgage 
upon  the  real  estate  so  conveyed  to  secure  the  notes  so  given  for  said  de- 
ferred payments. 

(And  the  court  upon  the  report  of  said  guardian  and  proof  heard,  now 

allows for  his  services  rendered  as  agent  in  effecting  said  (private) 

sale  the  sum  of  $ ,  and  orders  the  same  taxed  and  paid  as  part  of 

the  expense  thereof.) 

And  this  proceeding  is  now  adjudged  finally  disposed  of. 

Burns-  R.  S.  1908.  §  3088. 

§  1024.    Report  of  agreement  to  sell  lands  of  ward  for  rail- 
road construction,  etc. 

(Caption.) 

The  undersigned  guardian  of  said  minors  respectfully  shows  to  the  court 
that  his  said  wards  are  the  owners  of  the  following  described  real  estate 
situate  in  said  county  and  state:    (describe  it). 

That  on  the  day  of  ,  19 — ,  the  ,  a  company  duly  or- 
ganized for  the  construction  of  a  railroad  filed  in  the  clerk's  office  of  this 
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court  a  duly  certified  map  and  profile  of  the  proposed  route  or  line  of 
said  road  through  said  county;  and  afterward  deposited  with  said  clerk  an 
instrument  in  writing  describing  the  lands  in  said  county  and  the  right 
and  interests  pertaining  thereto,  by  said  company  intended  to  be  appro- 
priated for  the  construction  of  such  railroad.  That  the  map  and  profile 
aforesaid  show  that  the  line  of  said  road  will  run  through  (or  near)  the 
lands  of  said  wards  above  described,  and  said  instrument  of  appropriation 
shows  that  it  is  intended  to  appropriate  the  following  portion  thereof  for 
the  use  of  said  railroad  and  for  the  following  purposes,  viz.:    (describe  it). 

That  subject  to  the  approval  of  this  court  said  guardian  has  agreed  by 
and  with  the  duly  authorized  officers  of  said  corporation  to  sell  and  con- 
vey to  it  in  fee  simple  the  rights  and  interests  of  his  said  wards  in  and 
to  that  part  of  their  real  estate  so  proposed  to  be  appropriated  and  last 

above  described,  for  the  sum  of  $ ,  that  being  the  full  value  thereof. 

(A  copy  of  said  agreement  being  hereto  attached.) 

And  he  asks  that  such  agreement  may  be  approved  and  he  authorized 
upon  payment  of  said  sum  to  carry  the  same  into  effect  by  executing  a 
deed  as  such  guardian  to  said  corporation.  . 

Subscribed  and  sworn  to ,  19 — . 

Burns'  R.   S.  1908,   §  5236.  


§  1025.    Order  confirming  guardian's  agreement  to  sell  real 
estate  to  railroad  company. 

(Caption.) 

Comes  now ,  guardian  of  said  minors  and  by  his  report  filed  and 

reading  as  follows  (insert)  shows  to  the  court  that  subject  to  its  approval 
he  has  agreed  by  and  with  the  duly  authorized  officers  of ,  a  cor- 
poration organized  to  construct  a  line  of  railroad  through  the  county  of 

■,  to  sell  and  convey  to  it  in  fee-simple  for  the  sum  of  $ ,  the 

following  described  portion  of  the  lands  belonging  to  said  ward  and  sit- 
uate in  said  county,  viz.:    (describe  it). 

And  the  court  being  sufficiently  advised  now  finds  that  said  corpora- 
tion has  filed  in  the  clerk's  office  thereof  a  map  and  profile  of  the  proposed 
route  of  its  road  and  an  instrument  in  writing  giving  notice  of  its  inten- 
tion to  appropriate  that  part  of  said  ward's  real  estate  above  described 
as  necessary  to  the  construction  and  operation  of  said  railroad;  and  that 
the  price  so  agreed  upon  by  said  guardian  is  the  full  value  of  the  interest 
so  contracted  to  be  sold. 

It  is  therefore  ordered  by  the  court  that  the  agreement  as  aforesaid 
so  entered  into  by  said  guardian  be  and  the  same  is  in  all  things  approved 
and  confirmed  by  the  court;  and  said  guardian  is  authorized  by  his  deed 
to  convey  to  said  corporation  in  fee  simple  the  said  interests  of  his  wards 
in  and  to  said  real  estate  and  make  delivery  thereof  upon  payment  of  the 
purchase  price  so  agreed  upon.  And  now  said  guardian  submits  such 
deed,  and  the  same  being  examined  is  by  the  court  in  all  things  approved. 
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§  1026.    Guardian's  certificate  of  purchase. 

I, ,  guardian  of ,  a  minor,  by  authority  of  the circuit 

court,  have  this  day  sold  to  ,  for  the  sum  of  $ ,  and  subject  to 

the   confirmation  of  said   court,  the  following  real  estate  of  said  minor 

(here  insert  description).     Said  purchaser  has  paid  me  $ ,  and  has 

made  his  notes  for  the  balance  in  two  yearly  equal  payments,  with 

as  surety  thereon,  and  upon  confirmation  of  said  sale  will  be  entitled  to  a 
deed  for  said  premises. 

Dated  this  day  of  — ■ ,  19—.  .  Guardian. 


§  1027.    Guardian's  deed. 

^  guardian  of, ,  as  such  guardian,  by  order  of circuit 

(-•ourt  of  county,   in  the  state  of  Indiana,  entered  in  order  book 

of  said  court,  on  page  ,  conveys  to  of  county, 

in  the  state  of for  the  sum  of  $ ,  the  following  real  estate,  in 

county,  in  the  state  of  Indiana,  to-wit:  . 

In  witness  whereof,  the  said  guardian  as  aforesaid,  ha—  here- 
unto set hand—  and  seal—,  this day  of ,  A.  D.  19—. 

[Seal.] 

,  Guardian. 


§  1028.    Report  of  death  of  ward. 


(Caption.) 

The  undersigned,  guardian  of  the  estate  of  said  minor,  under  appoint- 
ment of  this  court,  respectfully  shows  that  his  said  ward  departed  this 

life,  in  said  county,  on  or  about  the  day  of  ,  19 — ,  leaving  to 

be  administered  personal  assets  described  and  properly  valued,  as  follows: 

Money  in  hands  of  this  guardian $30  00 

Mortgage  note  on  ,  including  accrued  interest 309  00 

Interest  bearing  certificates  of  deposit bank 100  00 

Total   5439  00 

And  that  said  ward  left  no  other  personal  estate  of  which  this  guardian 
has  any  knowledge. 

Wherefore  he  prays  authority  to  settle  the  estate  of  his  said  ward  with- 
out any  grant  thereon  of  letters  of  administration.  • 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.   1908,  §  3070.  • 
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§  1029.    Order  on  report  of  ward's  death. 

(Caption.) 

Comes  now  ,  guardian  of  said  minor,  and  files  the  following  re- 
port   (insert),  showing  therein  that  his  said  ward  departed  this  life  on 

or  about  the day  of ,  19 — ,  leaving  to  be  administered  a  personal 

estate  not  exceeding  in  value  five  hundred  dollars.  And  the  court  having 
examined  said  report  and  being  advised  of  the  truth  thereof,  now  approves 
the  same,  and  said  guardian  is  authorized  and  empowered  to  make  settle- 
ment of  said  ward's  estate  as  by  statute  provided,  without  the  issue  thereon 
of  letters  of  administration,  and  is  required  to  give  notice  according  to 
law.  • 

Burns'  R.  S.  1908,  §  3070. 

§  1030.    Guardian's  report  in  partial  or  final  settlement. 

state  of  Indiana, 


«■•} 


County,   f  ^  ■ 

Circuit  Court, 

Term,  19 — . 

Guardianship  of ,  minor. 

To  the  Honorable  .  Judge  of  said  Court: 

The  undersigned,  guardian  of  said ,  respectfully  submits  the  fol- 
lowing, his  report  in   (final)   or   (partial)   settlement  of  said  trust: 
He  is  chargeable  with: 

Balance  shown  due  by  report  filed ,  19 — $ 

Amount  received ,  19 — ,  from  estate  of  father  of  ward 

Rents  from  real  estate  for  years  19 —  and  19 — 

Interest  at  6  per  cent,  on  amounts  received 

Total     $ 

He  claims  credit  for  the  following  expenditures  made  for  said  ward  and 
evidenced  by  vouchers  filed: 

No.  of 
Voucher. 

1.  Treasurer,  taxes  for  19 —  $ 

2.  Dr.  William  Smith,  medical  attendance 

3.  John  R.   Jones,  clothing 

4.  H.  Morgan,  repairs  on  real  estate 

5.  County  clerk,  costs  of  guardianship 

6.  William  Green,  services  as  attorney 

He  claims  for  his  services  as  guardian 


Total 
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BECAPITULATION. 

Total    charges    $ 

Total    credits    

Balance  to  be  accounted  for. 

Which  balance  is  made  up  as  follows: 

Cash  on  hand    $ 

Mortgage  note  of  , 

Dated  ,  due  . 

In  principal  sum  of,  etc % 

And  which  notes  and  securities  are  all  good  and  collectible. 

(Said  guardian  shows  that  his  said  ward  is  now  aged years,  is 

residing  with  — in   said   county,   and   being  properly   educated  and 

cared  for. 

That  the  bond  of  this  guardian  is  in  the  sum  of  % ,  and  

and  ,  sureties  thereon,  continue  resident  freeholders  of  said  county 

of ,  are  both  solvent  and  amply  good  for  the  penalty  of  such  bond. 

And  he  asks  approval  of  this  report  and  a  continuance  of  said  trust). 
Or,  if  report  is  final  (said  guardian  shows  that  his  said  ward  (arrived  at 

the  age  of  twenty-one  years),  or   (intermarried  with  ,  a  person  of 

full  age)   on  the  day  of  ,  19 — ,  and  that  since  that  date  this 

guardian  has  had  with  said  ward   (by  and  with  the  consent  of  her  said 
husband)   a  full  and  final  settlement  and  accounting  and  as  evidence  by 

voucher  Xo.  filed  herewith,  paid  him  or  her,  said  balance  of  $ , 

(consisting  of  cash  and  securities  as  aforesaid),  being  in  full  of  all  the 
assets  of  said  trust  with  which,  as  such  guardian,  he  is  chargeable. 

And  such  guardianship  having  thus  terminated,  he  asks  that  it  may  be 
so  adjudged,  and  he  as  such  guardian  released  and  finally  discharged). 

,  Guardian. 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 


^  1031.    Order  approving  guardian's  account  in  partial  set- 
tlement. 

(Caption.) 

Comes  now  ,  guardian  of  ,  and  files  the  following  account 

and  vouchers  in  partial  settlement  of  said  trust  (insert),  showing  that 
he  is  chargeable  with  a  balance  of  $ .  And  the  court  having  ex- 
amined said  account,  now  approves  the  same,  and  allows  the  credits 
therein  claimed;  and  it  appearing  that  said  ward  is  still  under  the  age 
of  twenty-one  j'ears,  said  guardianship  is  now  continued. 


41 — Pro.  Law. 
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§  1032.    Order  on  guardian's  account  in  final  settlement. 

(Caption.) 

Comes  now ,  guardian  of  said ,  and  files  the  following,  his 

account  and  vouchers  in  final  settlement  of  said  trust  (insert),  showing 
therein  that  his  said  ward   (attained  the  age  of  twenty-one  years  on  the 

(Jay  of ,  19 — ,  and  that  since  said  date  he  has  had  with  him 

a  final  settlement  and  accounting  and  as  eivdenced  by  the  receipt  of  said 
ward  now  produced  and  filed,  has  paid  to  him  cash  (and  notes  and  securi- 
ties described  in  his  report)   amounting   (in  all)   to  the  sum  of  $ , 

being  the  full  balance  with  which  as  such  gurdian  he  was  chargeable). 

Or,  (on  the  day  of ,  intermarried  with  one  ,  a  person 

of  the  full  age  of  twenty-one  years,  and  that  since  said  date  he  has  had 
with  her,  by  and  ^'ith  the  assent  of  her  said  husband,  a  final  settlement 
and  accounting,  and  as  evidenced  by  receipt  filed  paid  to  her  cash  (and 
the  notes  and  securities  described  in  his  report)   amounting    (in  all)   to 

the  sum  of  $ ,  being  the  full  balance  with  which  as  such  guardian 

he  was  chargeable). 

And  the  court  having  examined  said  account  and  vouchers,  and  finding 
that  said  guardianship  has  terminated  by  (said  ward's  arrival  at  full 
age)  or  (the  marriage  of  said  ward)  as  aforesaid,  and  that  said  guardian 
has  properly  accounted  for  and  paid  over  to  said  ward  all  assets  of  said 
trust  with  which  he  is  chargeable,  now  in  all  things  approves  said  ac- 
count in  final  settlement,  and  orders  that  said  guardian  be  released  and 
discharged  and  said  trust  adjudged  closed  and  determined. 

§  1033.    Ward's  receipt  after  marriage  and  assent  of  hus- 
band. 

This  certifies  that  on  the  day  of  ,  19 — ,  I  intermarried  with 

-,  a  person  over  the  age  of  twenty-one  years,  and  which  marriage  is 


evidenced  by  a  due  return  thereof  appearing  of  record  in  the  clerk's  office 

of  county,   Indiana;    that  I  have  this   day  had  with  — ,  my 

guardian,  with  the  knowledge  and  assent  of  my  said  husband,  a  final  ac- 
counting and  settlement;  that  upon  such  settlement  I  received  from  him 
cash  (and  the  following  described  notes,  etc.,)  amounting  (in  all)  to  the 
sum  of dollars,  being  in  full  of  his  liability  to  me  as  such  guard- 
ian, as  shown  by  his  statement  and  accounts  to  me  submitted,  and  the 
reports  and  other  papers  pertaining  to  said  trust.    And  I  recommend  that, 

as  such  guardian,  he  may  be  released  and  discharged.  . 

,  19—. 

I,  ,  husband  of  said ,  formerly  ,  certify  that  I  am 

over  the  age  of  twenty-one  years,  and  hereby  join  in  and  assent  to  the 
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foregoing   final   accounting   and   settlement  made   by  my   said  wife   with 

,  her  guardian.  • 

,  19—. 

Burns'  R.  S.  1908,  §  3073. 


§  1034.    Wards  final  receipt. 

This  certifies  that  I  attained  the  age  of  twenty-one  years  on  the  

cjay  of ,  19 — ,  and  have  this  day  had  with  ,  my  guardian,  a 

final  settlement  and  accounting;  that  upon  such  settlement  I  received 
from  him  cash   (and  the  following  described  notes,  etc.,)   amounting   (in 

all)   to  the  sum  of  dollars,  being  in  full  of  his  liability  to  me  as 

such  guardian,  as  shown  by  his  statements  and  accounts  to  me  submitted, 
and  the  reports  and  other  papers  pertaining  to  said  trust. 

And  I  recommend  his  release  and  discharge  as  my  guardian. 

,  19—.  • 

Attest:  . 

Burns'  R.  S.  1008,  §  3068. 

§  1035.    Statement  and  petition  for  guardian  of  person  of 
unsound  mind. 

(Caption.) 

The  undersigned  represents  to  the  court  that is  an  inhabitant  of 

said  county  of  ,  and  the  owner  of  property;  that  he  is  a  person  of 

unsound  mind  and  incapable  of  managing  his  own  estate. 

Wherefore  this  petitioner  prays  that  a  trial  may  be  had  as  to  the  facts 
herein  stated  and  upon  the  truth  thereof  being  legally  established,  that 

this  court  by  its  order  will  appoint  for  said some  suitable  person 

as  guardian,  who  shall  have  the  custody  of  his  person  and  the  manage- 
ment of  his  estate.  • 

,  19—. 

Burns'  R.  S.  1908,  §  3101. 

§  1036.    Finding  and  judgment  of  unsoundness  of  mind  on 
trial  by  court  or  jury, 

(Caption.) 

Comes  now ,  and  the  statement  by  him  heretofore  made  and  filed 

alleging  the  unsoundness  of  mind  of  said ,  and  praying  that  a  guard- 
ian for  him  be  appointed,  coming  on  for  hearing,  comes  now prose- 
cuting attorney   for  this  judicial   circuit  and   for  the  purpose  of 
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defending  against   the   allegations   in   said   statement   contained   and   for 

and  on  behalf  of  said ,  enters  his  appearance  herein.     (And  now 

said ,  showing  to  the  satisfaction  of  the  court  by  proof  submitted 

that  said  can  not  at  this  time  be  produced  therein  without  en- 
dangering his  health,  such  personal  appearance  is  dispensed  with  by  the 
court;  and  the  court  now  finds  from  an  inspection  of  the  writ  of  sum- 
mons upon  said  statement  issued  and  the  return  of  the  sheriff  on  said 
writ  indorsed,  which  summons  and  return  read  as  follows   (Insert)   that 

said has  been  duly  notified  of  the  filing  of  said  statement  and  when 

and  where  the  same  would  be  heard  at  least  ten  days  prior  to  this  date 

and  the  return  day  of  said  writ   (by  proper  service  thereof  upon  — 

in  whose  legal  charge  and  custody  said  then  was  and  now  is),  or 

(and  said  is  now  produced  in  open  court). 

And  thereupon  by  direction  of  the  court  clerk  thereof  files  to 

said  statement  the  following  answer  in  general  denial  of  the  allegations 
therein  contained  (insert),  (and  the  issue  in  this  behalf  being  thus  joined 
come  now  thq  following  jurors  to  try  the  same  to-wit:  (give  names), 
twelve  good   and   lawful  men,   resident  householders   or   freeholders  and 

voters  of  county,   Indiana,   who    are   duly   impaneled,   tried   and 

sworn,  to  well  and  truly  try  the  issue  joined  and  a  true  verdict  render 
according  to  the  law  and  evidence;  and  said  jurors  having  heard  the  evi- 
dence (argument  of  counsel)  and  instructions  of  the  court  now  retire 
in  charge  of  a  sworn  bailiff  to  consider  their  verdict,  and  after  a  time 
passed  in  deliberation  return  into  open  court  the  following  verdict)  or 
(without  leaving  the  jury  box  make  and  return  in  open  court  the  follow- 
ing verdict). 

"We  the  jury  find  that  ,  is  an  inhabitant  of county,  In- 
diana;  that  he  is  a  person  of  unsound  mind  and  incapable  of  managing 

his  own  estate.  ,  Foreman.") 

or 

(And  the  issue  in  this  behalf  being  joined  the  same  for  trial  is  now 
submitted  to  the  court,  a  jury  by  agreement  being  waived.  And  the  court 
having  heard  the  evidence,  and  being  sufficiently  advised  in  the  premises 
finds  that  the  allegations  in  said  statement  contained  are  true.) 

It  is  therefore  considered  by  the  court  that  said ,  is  an  inhabitant 

of county,  Indiana,  and  a  person  of  unsound  mind;  that  he  is  in- 
capable of  managing  his  own  estate,  and  that  a  guardian  for  him  should 
be  appointed. 

And  as  such  guardian  the  court  now  appoints  upon  his  giving 

proper  bond  and  otherwise  qualifying  according  to  law;  and  the  expense 
of  this  proceeding  is  ordered  taxed  against  and  paid  as  a  part  of  the  costs 
of  such  guardianship. 

Burns'  R.  S.  1908,  §§  3102,  3103.    Acts  1895,  p.  205. 
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§  1037.    Petition  for  temporary  guardian. 
(Caption.) 

The  undersigned  shows  to  the  court  that  said is  the  owner  of 

certain  real  estate  situate  in  said  county  of  and  described  as  fol- 
lows:  (describe  it),  that  the  same  is  of  the  annual  rental  value  of  $ 

and  is  suffering  waste  and  damage  for  want  of  proper  attention  and  care. 
Your  petitioner  further  avers  that  said is  an  inhabitant  of  


county,  ,   and   not   under   guardianship   in   the   said   county   of  his 

residence  (or  not  under  guardianship  in  this  state);  that  he  is  a  person 
of  unsound  mind  and  incapable  of  transacting  his  own  business.  Where- 
fore, your  petitioner  prays  that  a  temporary  guardian  may  be  appointed 

for  said  to  take  the  management  and  control  of  his  said  property, 

so  situated  in  said  county  of ,  until  such  time  as  he  may  be  re- 
stored to  sanity  or  until  a  guardian  for  him  is  legally  appointed  in  the 

said  county  where  he  resides.  . 

Subscribed  and  sworn  to  before  me  this  day  of ,  19 — . 

Burns'  R.  S.  1908,  §  3106. 

^  1038.    Order  appointing  temporary  guardian. 
(Caption.) 

Comes  now ,  petitioned  herein,  and  comes  also ,  prosecuting 

attorney  of  this  judicial  circuit,  and  on  behalf  of  said  appears  to 

the  petition  herein  filed. 

And  by  direction  of  the  court, ,  clerk  thereof,  now  files  to  said 

petition  the  following  answer  in  general  denial  thereof:  (insert)  and  the 
issue  being  thus  joined,  the  same  is  submitted  to  the  court  for  trial,  find- 
ing and  judgment. 

And  the  court  having  heard  the  testimony  under  oath  of  at  least  two 
competent  witnesses,  together  with  other  evidence  adduced,  and  being  suf- 
ficiently advised,  finds  that  the  matters  set  forth  in  said  petition  are  true 
and  that  the  prayer  thereof  ought  to  be  granted.  It  is  therefore  con- 
sidered by  the  court  that  as  alleged  in  said  petition  said is  a  resi- 
dent of  county,  ,  and  not  under  legal  guardianship  in  the 

said  county  of  his  residence;  that  he  is  a  person  of  unsound  mind  and 
incapable  of  transacting  his  business,  and  is  the  owner  of  the  follow- 
ing described  real  estate  situate  in  county,  Indiana,  to-wit:  (de- 
scribe  it).     That   said   property   for   want  of   proper  attention   and  care, 

is  going  to  waste,  and  that  a  temporary  guardian  for  said  should 

be  appointed.     And   the   court,   as  such   guardian,   now  appoints  , 

who,  upon  giving  bond  and  otherwise,  duly  qualifying,  shall  be  entrusted 
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with  the  management  of  said  property  until  the  said  dies  or  is  re- 
stored to  sanity,  or  until  such  time  as  a  guardian  for  him  is  legally  ap- 
pointed in  the  said  county  where  he  resides. 

§  1039.    Petition  for  guardian  for  non-resident  insane. 

(Caption.) 

The  undersigned  respectfully  shows  to  the  court,  that  said ,  by 

the  consideration  and  judgment  of  the  probate  court  of  the  county  of 
Hamilton,  in  the  state  of  Ohio,  upon  an  inquest  held  and  determined  ac- 
cording to  the  laws  of  said  state,  was  found  and  adjudged  to  be  a  person 
of  unsound  mind  and  incapable  of  managing  his  own  estate.     That  at  the 

time  such  inquest  was  held  and  judgment  thereon  rendered  said  

was,  and  at  this  time,  is  a  resident  of  said  county  and  state  last  afore- 
said, and  is  without  legal  guardian  in  the  state  of  Indiana;  that  said 
judgment  remains  in  full  force  and  effect,  and  your  petitioner  herewith 
submits  a  duly  authenticated  copy  thereof  and  of  the  proceedings  had  in 
relation  thereto,  and  makes  the  same  a  part  of  this  petition. 

And  your  petitioner  shows  that  said is  the  owner  of  certain  real 

estate  in  the  said  county  of  ,  in  the  state  of  Indiana,  of  the  prob- 
able value  of  $ ,  the  annual  rental  value  of  which  is  $ ;    and 

is  also  the  owner  of  personal  property  therein  situated  valued  at  $ , 

and  that  said  property  is  in  need  of  proper  attention  and  care. 

Wherefore  he  prays  that  this  court  will  appoint  a  guardian  for  said 
to  take  charge  and  management  of  his  property  so  situated  in  said 


county  of ,  or  elsewhere  in  the  state  of  Indiana. 

Subscribed  and  sworn  to  before  me  this  day  of  ,  19 — . 

Burns'  R.  S.  1908,  §  3105.  • 

§  1040.    Order  appointing  guardian  for  non-resident  insane. 

(Caption.) 

Comes  now  and  files  the  following  verified  petition   (insert),  in 

and  by  which  he  avers  that  ,  a  resident  of  Hamilton  county,  in  the 

state  of  Ohio,  by  the  judgment  of  the  probate  court  thereof  upon  an  inquest 
held  according  to  the  laws  of  said  state,  was  adjudged  a  person  of  un- 
sound mind,  and  he  files  v/ith  said  petition  a  duly  authenticated  copy 
of  said  judgment  and  of  the  proceedings  had  relating  thereto,  reading  as 
follows  (insert):  Said  petitioner  further  avers  that  said  judgment  re- 
mains in  full  force  and  effect,  and  that  said  is  without  any  legal 

guardian  in  this  state,  and  is  the  owner  of  certain  property  in  said  peti- 
tion mentioned  situate  in county,  Indiana,  and  asks  that  a  guard- 
ian for  said may  be  appointed  to  take  control  and  management 

thereof. 
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And  the  court  having  heard  evidence  and  examined  the  said  authenti- 
cated copy  of  said  proceedings  and  judgment,  and  being  sufficiently  ad- 
vised finds  that  the  matters  in  said  petition  set  forth  are  true. 

It  is  therefore  considered  by  the  court  that  said  is  a  person  of 

unsound  mind,  and  a  resident  of  Hamilton  county,  in  the  state  of  Ohio; 

that  he  is  the  owner  of  property  in  county,  Indiana,  and  without 

legal  guardianship  in  said  state,  and  that  a  guardian  for  him  should  be 
appointed   who   shall  have   management   and   control  of  his  property  so 

situate  in  said  county  of ,  or  elsewhere  in  the  state  of   Indiana; 

and  as  such  guardian  the  court  now   appoints  upon   his   giving 

proper  bond  and  otherwise  qualifying  according  to  law. 

§  1041.    Statement  of  restoration  to  sanity. 

(Caption.) 

The  undersigned  respectfully  represents  that  said ,  an  inhabitant 

of  county,  Indiana,  and  heretofore,  by  the  consideration  and  order 

of  this  court,  adjudged  of  unsound  mind  and  placed  under  guardianship 
is  now  a  person  of  sound  mind  and  is  capable  of  the  management  of  his 
own  estate. 

Wherefore  your  petitioner  prays  that  upon  the  facts  herein  stated  being 
legally  established,  said  guardianship  may  be  held  terminated  and  the 
property  of  said restored  to  his  own  possession  and  control. 

Burns'  R.  S.  1908.  §  3109. • 

^  1042.    Order  finding  ward  of  sound  mind  and  terminating 
guardianship. 

(Caption.) 

Comes  now  ,  who  heretofore  filed  his  statement  in  writing  alleg- 
ing that  said has  again  become  a  person  of  sound  mind  and  capable 

of  managing  his  own  estate,  and  praying  that  the  guardianship  now  over 

him  may  be  held  terminated,  and  comes  also  said in  person  and 

by ,  his  guardian;  and  now,  by  direction  of  the  court, ,  clerk 

thereof,  files  to  said  statement  the  following  answer  in  general  denial  of 
all  the  allegations  therein  contained  (insert),  and  the  issue  in  this  behalf 
being  joined  (come  now  the  following  jurors  to  try  the  same:  (name 
them)   twelve  good  and  lawful  men,  resident  householders  or  freeholders 

and  voters  of  county,  Indiana,  who  are  duly  impaneled,  tried  and 

sworn,  to  well  and  truly  try  the  issue  joined  and  a  true  verdict  render 
thereon  according  to  the  law  and  the  evidence. 

And  said  jurors  having  heard  the  evidence  (argument  of  counsel)  and 
instructions  of  the  court,  now  retire,  in  charge  of  a  sworn  bailiff,  to  con- 
sider their  verdict,  and  after  a  time  passed  in  deliberation,  return  into 
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open  court  the  following  verdict:     "We,  the  jury,  find  that  is  an 

inhabitant  of  county,  Indiana;  that  he  is  a  person  of  sound  mind 

and   capable  of  managing  his   own   estate.  ,   Foreman.") 


(the  same  for  trial  is  now  submitted  to  the  court,  a  jury  by  agreement 
being  waived;  and  the  court  having  heard  the  evidence  and  being  suffi- 
ciently advised  in  the  premises,  finds  that  the  allegations  in  said  state- 
ment contained  are  true.) 

It  is  therefore  considered  by  the  court  that  said ,  an  inhabitant 

of  county,  Indiana,  and  now  under  guardianship,  is  a  person  of 

sound  mind  and  capable  of  managing  his  own  estate,  and  entitled  to  the 
control  and  possession  thereof. 

And  it  is  by  the  court  further  considered  that  the  guardianship  of  the 

person  and  estate  of  said ,  heretofore  committed  to  the  said , 

be  and  the  same  now  is  adjudged  terminated  and  held  to  no  longer  ex- 
ist;   and  he,  the  said  ,  as  such  guardian,  is  required,  within  ten 

days  herefrom,  to  file  in  this  court  his  final  report,  upon  the  approval 
whereof  and  the  due  accounting  of  all  money  or  other  property  with 
which  he  may  be  held  chargeable,  he  shall  be  released  from  further  lia- 
bility on  account  of  said  trust.  And  the  expense  of  this  proceeding  is 
ordered  taxed  against  and  paid  as  a  part  of  the  costs  of  said  guardianship. 

§  1043.    Petition  by  husband  to  convey  real  estate  without 
wife's  assent. 

(Caption.) 

shov/s  to  the  court  that  he  is  the  owner  in  fee-simple  and  desires 

to  sell,  and  by  proper  deed,  convey  to  the  following  described  real 

estate,  to-wit:    (describe  it). 

That  ,  the  Vv^ife  of  this  petitioner,  is  insane,  and  such  insanity  is 

probably  permanent. 

And  he  now  prays  that  upon  executing  bond  in  a  penalty  and  with 
surety  to  the  approval  of  the  court,  conditioned  to  keep  his  said  wife 
from  becoming  a  county  charge,  and  to  account  to  her  should  she  recover 
from  such  insanity,  and  so  desire  it,  for  one-third  of  the  proceeds  of 
such  sale,  that  the  court  will  authorize  him  to  sell  said  real  estate  and 
convey  the  same  by  deed  of  warranty  or  otherwise,  without  the  assent 
of  his  said  wife.  ■ 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  4002.  • 
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§  1044.    Order  on  petition  by  husband  to  convey  real  estate 
without  assent  of  wife,  etc. 

(Caption.) 

Comes  now  and  asks  that  the  petition  by  him  herein  filed  alleg- 
ing the  insanity  of ,  his  wife,  and  praying  authority,  without  her 

assent,  to  sell  and  convey  his  real  estate  therein  described  to  one  , 

may  be  now  heard  by  the  court.     (And  said is  now  produced  in 

open  court)  or  (And  it  is  now  shown  to  the  court  by  the  summons  upon 
said  petition  issued  and  the  sheriff's  return  thereon  indorsed,  which  sum- 
mons and   return   read  as  follows    (insert).     That  said  has   been 

duly  notified  of  the  filing  of  said  petition  and  when  and  where  the  same 
would  be  heard  at  least  ten  days  prior  to  this  date  and  to  the  return  day 

of  said  writ  (by  personal  service  thereof  upon  ,  her  legal  guardian 

(or)  upon  ,  in  whose  lawful  keeping  and  custody  she  then  was  and 

now  is,  she  having  no  legal  guardian  (or)  upon  her,  she  having  no  legal 
guardian  and  not  being  in  the  charge  or  custody  of  any  person  or  insti- 
tution); and  upon  proof  heard  the  court  finds  that  she  can  not  at  the 
time  be  produced  therein  without  injury  to  her  health  and  such  appear- 
ance is  dispensed  with).     And  thereupon  ,  an  attorney  at  the  bar 

of  this  court  is  appointed  by  the  judge  thereof,  as  guardian  ad  litem  to 

answer  for  said  so  alleged  to  be  insane,  and  he  now  appears  and 

accepts  said  trust  and  as  such  guardian  files  to  said  petition  the  following 
answer  in  general  denial  (insert).  And  the  issue  being  thus  joined  the 
same  is  submitted  to  the  court  for  trial  and  determination.  And  the  court 
having  heard  the  evidence,  and  being  sufficiently  advised,  finds  that  the 
averments  in  said  petition  contained  are  true,  and- that  as  therein  alleged, 

said  ,  wife  of  said  petitioner,  is  insane  and  that  such  insanity  is 

probably  permanent. 

It  is,  therefore,  ordered  and  adjudged  by  the  court  that  said  petitioner, 

,  aa  prayed  for  in  his  petition  be  and  he  is  hereby  authorized  and 

empowered  to  sell  and  by  deed  of  warranty  or  otherwise  convey  to  

without  the  assent  of  his  said  wife,  the  said  real  estate  by  him  owned, 
and  described  as  follows:  (describe  it).  And  such  conveyance  when  made 
shall  have  the  same  force  and  effect  as  if  his  said  wife  had  been  at  the 
time  of  making  the  same  of  sound  mind  and  had  joined  in  the  execution 
thereof. 

It  is  further  ordered  by  the  court  that  said  petitioner  before  making 

such   sale   or   conveyance   shall   execute   bond  in   the   penalty   of   $ , 

with  sufficient  surety  thereon,  conditioned  that  he  will  keep  his  said  wife 
from  becoming  a  county  charge,  and  account  to  her  for  one-third  of  the 
purchase-price  of  said  real  estate.     And  now  comes  said  petitioner  and 

tenders  his  bond  in  the  penalty  and  conditioned  as  aforesaid,  with  

resident  freeholders  as  sureties  thereon,  which  bond  is  examined  and  ap- 
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proved  by  the  court  and  ordered  filed  and  preserved  by  the  clerk  thereof. 
And  the  costs  of  this  proceeding  are  adjudged  against  said  petitioner. 

Burns'  R.  S.  1908,  §  4002. 

§  1045.    Bond  of  husband  of  insane  wife,  etc. 

Know  all  men  by  these  presents  that  we, ,  are  held  and  firmly 

bound  unto  the  state  of  Indiana  in  the  penal  sum  of  dollars,  for 

the  payment  of  which,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  jointly  and  severally,  firmly  by  these 

presents.     Sealed  and  dated  this  day  of ,  19—.     The  condition 

of  this  obligation  is  such  that  whereas  the  above  named  and  bounden 
has  by  petition  filed  in  the circuit  court  averred  the  in- 
sanity of  ,  his  wife,  and  applied  for  an  order  of  said  court  author- 
izing him  to  sell  and  by  proper  deed  convey  his  real  estate  in  said  peti- 
tion described  to  without  his  said  wife's  assent.     Now,  therefore, 

if  the  said shall  keep  his  said  wife  from  becoming  a  county  charge, 

and  account  to  her  for  one-third  of  the  proceeds  arising  from  such  sale, 
then  this  obligation  to  be  void  else  to  remain  in  full  force. 

,  [Seal.] 

I  ,  [Seal.] 

Approved  in  open  court,  ,  19 — .  ,  Judge. 

Burns'  R.  S.  1908,  §  4002. 

§  1046.    Deed  of  husband,  wife  insane. 

This  indenture  witnesseth,  that  of county,  in  the  state  of 

,  conveys  and  warrants  to ,  of  county,  in  the  state  of 

-,  for  the  sum  of  $ ,  the  receipt  whereof  is  hereby  acknowledged. 


the  following  real  estate  in county,  in  the  state  of  Indiana,  to-wit: 

(describe  it).     (This  conveyance  is  executed  without  the  assent  thereto  of 

,  wife  of  said  grantor,  by  reason  of  her  insanity,  and  by  virtue  of  an 

order  of  the circuit  court,  entered  at  page of  order  book 

of  the  records  thereof). 

In  witness  whereof,  the  said  has  hereunto  set  his  hand  and  seal 

this day  of ,  A.  D.  19—.  [Seal.] 

(Add  acknowledgment). 

Burns'  R.  S.  1908,  §  4003. 

§  1047.    Complaint  by  wife  to  sell  or  encumber  her  real  es- 
tate, when  husband  insane. 

(Caption). 

,  the  plaintiff  for  complaint,  and  by  way  of  petition  herein,  shows 

to  the  court  that  she  is  the  lawful  wife  of  the  defendant,  ,  having 
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intermarried  with  him  on  the  day  of ,  19 — ,  and  that  her  said 

husband  is  now  insane.  That  this  plaintiff  in  her  own  right  is  the  owner 
in  fee  of  the  following  described  real  estate,  to-wit:  (describe  it).  (That 
she  desires  to  sell  said  real  estate,  and  by  her  deed  of  warranty  make  con- 
veyance thereof  to ,  for  the  sum  of  $ cash,  that  being  its  fair 

market  value)  or  (that  she  desires  to  incumber  said  real  estate  by  her 
mortgage  thereon  to ,  to  secure  a  loan  from  him  of  $ ,  to  be  evi- 
denced by  her  promissory  note,  bearing  6  per  cent,  interest,  payable  in 

years  without  relief)  and  that  such  (sale)  or  (incumbrance)  would 

be  largely  to  her  benefit,  and  is  made  necessary  by  reason  of  the  following 
facts:  (Said  real  estate  is  going  to  waste  and  becoming  untenantable,  and 
she  is  without  means  to  repair  or  improve  the  same,  (or)  a  larger  income 
can  be  obtained  from,  and  better  investment  of  the  value  of  said  real  es- 
tate made  by  loaning  the  proceeds  of  such  sale  upon  mortgage  security, 
(or)  the  money  so  to  be  realized  is  needed  for  the  support  of  herself  and 
family,  (or)  to  pay  off  the  following  valid  liens  thereon,  the  foreclosure  of 

which  is  threatened,  and  which  otherwise  can  not  be  paid,  to-wit:  , 

(or)  state  any  other  reason  for  selling,  etc.). 

Wherefore,  plaintiff  prays  the  court,  upon  a  hearing  of  this  petition,  for 
authority  to  so  (sell  and  convey)  or  (incumber  by  mortgage)  her  said  real 
estate  above  described,  without  the  assent  thereto  of  her  said  husband,  the 
defendant  herein. 

And  she  asks  for  all  other  proper  relief  in  the  premises.  . 

Subscribed  and  sworn  to  before  me  this  day  of ,  19 — . 

Burns'  R.  S.  1908,  §  7875.  • 

>^  1048.    Order  authorizing  wife  to  convey  or  encumber  real 
estate,  when  husband  insane. 

(Caption). 

Comes  now  the  plaintiff  (and  the  defendant  is  now  produced  in  open 
court),  or  (and  it  is  now  shown  to  the  court  by  the  writ  of  summons  is- 
sued in  this  behalf  and  the  return  of  the  sheriff  indorsed  thereon,  which 
summons  and  return  read  as  follows  (insert) :  that  the  defendant  has  been 
duly  notified  of  the  filing  of  the  complaint  herein,  and  when  and  where 
the  same  would  be  heard  at  least  ten  days  prior  to  this  date,  and  to  the 

return  day  of  said  writ,  (by  personal  service  thereof  upon ,  his  legal 

guardian),  or  (upon ,  in  whose  lawful  keeping  and  custody  he  then 

was  and  now  is,  he  having  no  legal  guardian),  or  (upon  him,  he  having  no 
legal  guardian  and  not  being  in  the  charge  or  custody  of  any  person  or  in- 
stitution); and  upon  proof  heard  the  court  finding  that  said  defendant  can- 
not be  produced  therein  without  injury  to  his  health,  such  appearance  is 

dispensed  with);  and  thereupon  the  court  appoints ,  an  attorney  at 

the  bar  of  this  court,  guardian  ad  litem,  to  answer  for  said  defendant,  who 
accepts  said  trust,  and  as  such  guardian  now  files  to  the  complaint  the  fol- 
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lowing  answer  in  general  denial  (insert):  And  the  issue  in  this  behalf 
being  thus  joined,  the  matters  in  said  complaint  set  forth  are  submitted  to 
the  court  for  trial  and  determination. 

And  the  court  having  heard  the  evidence  and  being  sufficiently  advised, 
finds  that  the  allegations  in  said  complaint  are  true. 

It  is  therefore  considered  by  the  court  that  said  plaintiff ,  without 

the  assent  thereto  of  her  said  husband,  the  defendant  herein,  be  and  she  is 
hereby  authorized  and  empowered  to  (sell  and  by  deed  of  warranty  convey 

to for  the  sum  of  $ cash),  or  (secure  payment  of  a  loan  from 

in  the  sum  of  $ ,  to  be  evidenced  by  her  note  to  him  bearing  6 

per  cent,  interest,  payable  in years,  without  relief,  by  the  execution 

of  her  mortgage  upon)  the  real  estate  by  her  owned  and  described  as  fol- 
lows, (describe  it)  : 

And  such  (deed)  or  (mortgage)  when  made  by  her  shall  have  the  same 
force  and  effect  as  if  her  said  husband,  the  defendant  herein,  had  been  at 
the  time  of  making  the  same  of  sound  mind  and  had  joined  in  the  execu- 
tion thereof.  And  said  plaintiff  is  ordered  to  pay  the  costs  of  this  pro- 
ceeding. 

Burns'  R.  S.  190S,  §  7875. 

§  1049.    Deed  or  mortgage  without  husband's  assent. 

Use  ordinary  form  of  deed  or  mortgage,  stating  in  body  of  instrument 
that,  "This  (deed)  or  (mortgage)  is  executed  without  the  assent  thereto 
of ,  husband  of  said  (grantor)  or  (mortgagor)  by  reason  of  his  in- 
sanity, and  by  virtue  of  an  order  of  the circuit  court,  entered  at 

page of  order  book of  the  records  thereof." 

Burns'  R.  S.  1908,  §  7875. 

§  1050.    Deed  of  wife  to  real  estate  sold  by  guardian  of  her 
husband. 

Whereas ,  guardian  of  ,  a  person  of  unsound  mind,  has,  by 

virtue  of  an  order  of  the  circuit  court  of county,  Indiana, 

entered  at  page  of  order  book  of  the  records  thereof,  sold  and 

conveyed  to  the  real  estate  of  his  said  ward  hereinafter  described, 

now,  therefore,  this  indenture  witnesseth  that  I, ,  wife  of  the  said 

•,  of county,  Indiana,  do  hereby  convey  and  warrant  (or  quit- 
claim)  to  said  ,  of  county,  Indiana,  for  the  sum  of  

dollars,  all  my  right,  title  and  interest  in  and  to  said  real  estate  situate  in 
county,  Indiana,  and  described  as  follows:    (copy  description). 

In  witness  whereof  I  hereunto  set  my  hand  and  seal  this  day  of 

,  19—.  .  [Seal.] 


(Add  acknowledgment  showing  grantor  to  be  wife  of  insane  person.) 
Burns'  R.  S.  1908,  §  4006. 
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§  1051.    Petition  for  guardian  for  habitual  drunkard. 

(Caption.) 

,  plaintiff  herein,  complains  of  said  ,  defendant,  and  says 

that  said  defendant  is  a  resident  of  said  county  of and  an  habitual 

drunkard;  that  he  is  the  owner  of  real  (and  personal)  property  and  that 
by  reason  of  being  an  habitual  drunkard  he  is  incapable  of  taking  care  of, 
and  in  danger  of  squandering,  the  same.  Wherefore,  plaintiff  prays  that 
this  court  may  appoint  a  guardian  of  said  defendant's  person  and  estate. 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  6175.  • 


§  1052.    Order  appointing  guardian  for  habitual  drunkard. 

Comes  now  said  pliantiff,  and  comes  also  the  defendant,  both  in  person 
and  by  counsel,  and  now  said  defendant  files  to  the  complaint  the  following 
answer  in  general  denial  (insert);  and  the  issue  in  this  behalf  being 
formed.  (Comes  now  a  jury  to  try  the  same,  to-wit:)  twelve  good  and 
lawful  men,  etc.,  who  return  into  open  court  the  following  verdict: 

"We,  the  jury,  find  that  the  defendant, ,  is  an  inhabitant  of 

county,  Indiana,  and  an  habitual  drunkard;  that  he  is  the  owner  of  prop- 
erty and  (incapable  of  the  management  thereof,  and)  or  (in  danger  of 
squandering  the  same.  .  Foreman.   ) 

Or  (this  cause  for  trial  is  submitted  to  the  court,  a  jury  being  waived; 
and  the  court  having  heard  the  evidence  and  being  sufficiently  advised, 
finds  for  the  plaintiff,  and  that  the  matters  in  his  complaint  alleged  are 
true). 

It  is  therefore  considered  by  the  court  that  said  defendant  is  a  resident 

of county,  Indiana,  and  an  habitual  drunkard;  that  he  is  the  owner 

of  property  and  incapable  of  the  proper  management  thereof,  and  in  dan- 
ger of  squandering  the  same,  and  that  a  guardian  for  him  should  be  ap- 
pointed.    And  the  court,  as  such  guardian,  now  appoints  upon  his 

giving  bond  and  otherwise  qualifying  according  to  law.  And  the  costs  of 
this  proceeding  are  ordered  paid  out  of  the  estate  of  said  defendant. 

Burns'  R.  S.  1908,  §  6176. 

§  1053.    Petition  of  drunkard  to  discharge  guardian. 

(Caption.) 

The  undersigned,  for  his  petition  herein,  respectfully  shows,  that  by  pro- 
ceedings had  in  this  court  on  the day  of ,  19—,  he  was  adjudged 
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an   habitual  drunkard,   and  one  appointed  and  duly  qualified   as 

guardian  of  his  person  and  estate,  who  is  still  acting  under  such  appoint- 
ment. 

And  your  petitioner  avers  that  he  has  reformed,  and  for  at  least  one 
year  immediately  preceding  this  application,  has  voluntarily  refrained 
from  the  use  of  intoxicating  liquors,  and  is  no  longer  disqualified  from  the 
care  and  management  of  his  own  estate. 

Wherefore  he  prays,  upon  proof  of  the  matters  herein  alleged,  that  this 
court  will  order  his  property  restored  to  him  and  adjudge  a  termination  of 
such  guardianship.  . 

Subscribed  and  sworn  to  before  me,  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  6177.  . 


§  1054.    Order  terminating  guardianship  of  habitual  drunk- 
ard. 

(Caption.) 

Comes  now  said and  asks  that  his  petition  herein  filed  for  a  termi- 
nation of  his  guardianship  may  be  heard,  and  comes  also ,  guardian 

of  said ,  and  enters  his  appearance  thereto  (or  show  that  he  has  had 

notice,  etc.),  and  said  petition  being  now  submitted  to  the  court  and  evi- 
dence thereon  having  been  heard,  the  court  finds  that  the  averments  there- 
in contained  are  true;  that  said  petitioner  has  reformed  and  for  at  least 
one  year  immediately  preceding  this  application  has  voluntarily  refrained 
from  the  use  of  intoxicating  liquors  and  is  entitled  to  possession  of  his 
property. 

It  is  therefore  considered  by  the  court  that  the  guardianship  heretofore 
granted  upon  the  person  and  estate  of  said  petitioner  be  and  the  same  is 
now  terminated,  and  he  adjudged  entitled  to  the  control  and  restoration  of 
his  property;  and  said guardian  is  ordered  without  unnecessary  de- 
lay to  transfer  and  deliver  to  said  petitioner  all  of  the  property  of  said 

trust  with  which  he  is  chargeable  and  within days  herefrom  to  file 

in  this  court  his  account  in  final  settlement.  And  the  costs  of  this  proceed- 
ing are  ordered  paid  as  a  part  of  the  expense  of  such  guardianship. 

Burns"  R.  S.  1908,  §  6177. 

§  1055.    Petition  for  appointment  of  guardians  over  one  in- 
firm. 


..} 


state  of  Indiana, 

County  of  Marion, 

In  the  Marion  Court. 

(Caption.) 


Petition  for  appointment  of  a  guardian  on  account  of  infirmity. 

The  undersigned  represents  and  shows  to  the  court  that is  an  in- 
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habitant  of county,  in  the  state  of  Indiana,  and  that  he  is  incapable 

of  managing  his  estate  or  business  affairs  on  account  of  the  fact  and  by 
reason  of  his  old  age,  infirmity,  improvidence  (or  by  reason  of  the  fact  that 

he  is  a  spendthrift);  that  he  is  of  the  age  of years  and  on  account 

of  such  old  age,  infirmity  and  improvidence  (or  by  being  a  spendthrift), 
he  is  incapable  of  managing  his  own  estate  or  attending  to  his  business 
affairs. 

Wherefore  your  petitioner  prays  the  court  that  a  guardian  may  be  ap- 
pointed over  ,  after  the  giving  of  due  notice  upon  this  petition. 


§  1056.    Entry  on  petition. 

Comes  now and  admits  and  files  his  petition  (H.  I.)  praying  for 

the  appointment  of  a  guardian  over  on  account  of  his  old  age,  in- 
firmity, improvidence  (or  by  reason  of  his  being  a  spendthrift),  and  comes 

now  ,  the  defendant  herein,  and  appears  to  said  petition  and  files 

his  answer  in  general  denial  (H.  I.)  or  (show  a  regular  ten  days'  summons 
with  service  thereon  and  the  proper  return)  and  the  matter  upon  the  peti- 
tion and  the  answer  being  submitted  to  the  court  without  the  intervention 
of  a  jury,  and  the  court  being  fully  advised  now  finds  that  the  matters  and 

things  set  forth  in  said  petition  are  true  and  that is  by  reason  of 

his  old  age  and  infirmity  or  providence,  or  by  reason  of  his  being  a  spend- 
thrift, a  person  incapable  of  managing  his  estate  or  his  business  affairs 
and  that  a  guardian  should  be  appointed  over  his  person  and  estate. 

It  is  therefore  ordered  and  decreed  that  is  a  person  incapable  of 

managing  his  estate  or  of  attending  to  his  business  affairs  by  reason  of  his 
old  age,  infirmity,  improvidence,  or  by  reason  of  being  a  spendthrift'  and 
that  a  guardian  should  be  appointed  herein,  and  the  court  now  appoints 

as  guardian,  who  now  qualifies  by  taking  oath  and  giving  bond  as  by 

law   provided,   and  letters  of  guardianship   are  now  thereupon   issued  to 

■  •  as  such  guardian,  which  bond,  oath  and  letters  read  as  follows: 
(H.  I.)  . 
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1057.    Form  of  will  and  codicil. 


I, 


-,  a  resident  of 


county,  Indiana,  and,  being  of  sound  and 


disposing  mind  and  memory,  do  make,  publish  and  declare  this  to  be  my 
last  will  and  testament,  hereby  revoking  all  former  wills  by  me  made: 

Item  1.    I  give  and  bequeath  to  my  grandchild,  ,  the  sum  of  one 

hundred  dollars. 

Item  2.    I  give  and  bequeath  to  my  sons, and ,  the  sum  of 

twelve  hundred  dollars  each. 

Item  3.    I  bequeath  and  devise  to  my  beloved  wife ,  in  lieu  of  her 

rights  by  descent  or  otherwise  in  my  real  and  personal  estate,  the  sum  of 
fifteen  hundred  dollars  absolutely,  and  for  and  during  her  natural  life, 
only,  all  of  the  real  estate  of  which  I  may  die  seized. 

Item  4.  All  the  residue  of  my  personal  estate,  and  the  remainder  in  fee 

simple  of  all  my  real  estate,  I  bequeath  and  devise  to  my  sons, ; 

and ,  share  and  share  alike. 

1636 
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Item  5.    I  constitute  and  appoint  my  said  son  executor  of  this 

will. 

Witness  my  hand  and  seal  this  day  of  ,  19 — ,  at  the  city  of 

,  Indiana.  .  ,  [Seal.] 

FORM   OF  LIFE  ESTATE. 

I  give  and  devise  to  my  wife  all  of  my  real  estate  for  her  use  and  benefit 
for  and  during  the  period  of  her  natural  life. 

FOKM  OF  DEVISE  OF  REMAINDER  IN  FEE. 

I  give  and  devise  the  remainder  in  fee  simple  of  all  of  my  estate,  real, 
personal  and  mixed,  after  the  life  estate  herein  to  my  wife,  to  my  two 
sons  share  and  share  alike. 

FORM  OF  CONTINGENT  KEMAINDEK  OR  DETERMINABLE  FEE. 

I  give  and  devise  the  following  described  real  estate  (describe)  to  my 
wife  for  her  use  and  benefit  for  and  during  the  period  of  her  natural  life, 
and  the  remainder  in  fee  of  said  real  estate  I  give  and  devise  to  my  sons, 
George  and  Charles, |on  the  condition,  however,  that  if  my  son  George  shall 
die  without  issue,  and  unmarried,  before  he  shall  arrive  at  the  age  of 
twenty-one  (21)  years,  and  such  death  shall  occur  after  my  death,  then 
the  share  herein  devised  to  him  I  give  and  devise,  and  it  shall  go  to  my 
son  Charles. 

The    foregoing    instrument,    signed,    sealed    and    acknowledged    by    said 

— • ,  as  and  for  his  last  will  and  testament,  in  our  presence,  who,  at  his 

request,  in  his  presence  and  the  presence  of  each  other,  have  subscribed  our 
names  as  witnesses  thereto  this day  of ,  19 — .  . 


I,  ,  a  resident  of county,  Indiana,  being  of  sound  and  dis- 
posing mind  and  memory,  and  having  heretofore  executed  my  last  will  and 

testament,  bearing  date  ,  19 — ,  do  now  make,  publish  and  declare 

this  to  be  a  codicil  thereto: 

Item  1.    I  give  and  bequeath  to  my  nephew,  ,  the  sum   of  one 

hundred  dollars. 

Item  2.    1  appoint  my  wife, ,  guardian  of  our  son,  ,  during 

his  minority. 

In  all  other  respects  I  reaffirm  the  provisions  contained  in  my  said  last 
will  and  testament. 

Witness  my  hand  and  seal  this  day  of  ,  19 — ,  at  ,  In- 
diana.                                                                                               ,  [Seal.] 

Signed,  sealed  and  acknowledged  by  said  as  a  codicil  to  his  last 

42 — Pro.  Law. 


1638  INDIANA  PROBATE  LAW.  §  IO58 

will  and  testament  in  our  presence,  who,  at  his  request,  in  his  presence  and 
in  the  presence  of  each  other,  have  subscribed  our  names  as  witnesses 
thereto  this day  of ,  19 — .  • 

Burns'  R.  S.  1908,  §  3132.  • 


§  1058.    Affidavit  of  death  and  proof  of  will. 

state  of  Indiana,     ") 

„        .       ^  ss: 
County,  j 

_ ^  being  duly  sworn,  on  oath  says  that  departed  this  life 

testate  on  or  about  the day  of ,  19—,  and  at  the  time  of ■ 

death  was  a  resident  of  said  county  and  state. 

Subscribed  and  sworn  to  before  me,  this day  of 


Before  (the  clerk  of)  the  circuit  court  of  the  county  of 
state  of  Indiana,  personally  came ,  subscribing  witnesses  to  the  fore- 
going instrument  of  writing,  who  being  first  duly  sworn,  upon  oath  depose 
and  say  that the  testator  named  in  the  instrument  of  writing  pur- 
porting to  be  his  last  will  and  testament,  did  sign,  seal,  publish  and  declare 
the  same  to  be  his  last  will  and  testament,  on  the  day  of  the  date  thereof; 
that  the  said  testator  was,  at  the  said  time,  of  the  full  age  of  twenty-one 
years,  and  of  sound  and  disposing  mind  and  memory,  and  that  he  was  un- 
der no  coercion,  compulsion  or  restraint,  and  that  he  was  competent  to  de- 
vise his  property.  That  the  said  testator  so  signed,  sealed,  published  and 
declared  the  same  to  be  his  last  will  and  testament,  in  manner  and  form 

as  aforesaid,  in  the  presence  of  affiant  and  of ,  the  other  subscribing 

witness  thereto,  and  that  they  each  attested  the  same,  and  subscribed  their 
names  as  witnesses  thereto,  in  the  presence  and  at  the  request  of  said  tes- 
tator, and  in  the  presence  of  each  other.  • 


Subscribed  and  sworn  to  before  me,  in  witness  of  which  I  hereunto  affix 

the  seal  of  said  court,  and  subscribe  my  name  as  clerk  thereof,  at , 

this day  of ,  A.  D.  19—.  ,  Clerk. 

Burns'  R.  S.  1908,  §§  3141,  3145. 

§  1059.    Certificate  of  probate. 


state  of  Indiana, 
County 


.} 


I, ,  clerk  of  the  circuit  court  of  the  county  of ,  in  the  state  of 

Indiana,  do  hereby  certify  that  the  foregoing  last  will  and  testament  of 
has  been  duly  admitted  to  probate  before  me. 
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That  the  same  was  proven  by  the  examination,  under  oath,  of 


the  subscribing  witnesses  thereto,  and  that  a  full  and  complete  record  of 
the  said  will,  and  of  the  proof  and  examination  of  the  witness  by  whom 
the  same  was  proven,  has  been  made  and  is  now  of  record  in  the  will  rec- 
ords of  said  county. 

In  testimony  whereof,  I  have  hereunto  affixed  the  seal  of  the  said  court, 
and  subscribed  my  name  at ,  this day  of ,  A.  D.  19     . 

Burns'  R.  S.  1908,  §.  3146.  .  Clerk. 

§  1060.    Proof  of  will  in  absence  of  subscribing  witnesses, 
iy.}^^^ 


state  of  Indiana 
County 


In  re  probate  of  will  of ,  deceased. 

being  first  duly  sworn  on  his  oath  deposes  and  says:  that  he  has 

carefully  examined  the  instrument  of  writing  purporting  to  be  the  last  will 

and  testament  of ,  deceased  late  of  said  county,  bearing  date , 

19—,  and  this  day  produced  for  probate  (before  the  clerk  of)  in  the ■ 

circuit  court;  that  he  was  acquainted  with  and ,  who  appear 

to  be  subscribing  witnesses  thereto  and  that  they  were  both  competent  at 
the  date  of  attesting  the  same  so  to  do  and  that  said  subscribing  witnesses 
to  his  personal  knowledge  are  both  dead,  (or,  out  of  the  state  of  Indiana, 
or  incompetent  now  to  testify,  etc.).     This  deponent  further  says  that  he 

was  well  acquainted  with  the  handwriting  of  said the  testator  (or, 

(and)  with  the  handwriting  of  said  subscribing  witnesses)  and  that  the 
signature  to  said  instrument  purporting  to  be  that  of  said  testator  (or 
(and)"  of  said  witnesses  are)  is  true  and  genuine;  that  at  the  date  afore- 
said when  said  instrument  appears  to  have  been  executed,  said  testator  was 
over  the  age  of  21  years  and  as  affiant  believes  competent  to  devise  his 
property,  and  further  says  not. 

Subscribed  and  sworn  to  before  me,  this day  of ,  19 — . 

Witness  my  hand  and  seal  of  the circuit  court. 

Burns'  R.  S.  1908,  §  3143.  .  Clerk. 

§  1061.    Petition  for  citation  to  produce  will. 

(Caption.) 

The  undersigned  respectfully  shows  to  the  court  that  on  or  about  the 

day  of  ,  19 — , then  a  resident  of  said  county  and  state, 

died  testate  and  that  his  last  will  and  testament  has  never  been  offered 
or  admitted  to  probate,  but  remains  in  the  custody  of  one  who  re- 
tains possession  thereof  and  has  failed  and  refused  to  produce  the  same 
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for  probate  and  record.  That  this  petitioner  is  a  legatee  under  said  will 
(or  state  any  other  facts  showing  interest)  and  therefore  interested  in 
the  probate  thereof  and  he  nov/  prays  the  court  that  a  citation  may  forth- 
with issue  requiring  said  —  to  produce  such  will  before  this  court 

at  a  time  certain  that  probate  thereof  may  be  had.  . 

Subscribed  and  sworn  to  before  me  this  day  of ,  19 — . 


Burns'  R.   S.   1908,   §  3139.  • 

§  1062.    Order  for  citation  to  produce  will,  etc. 

(Caption.) 

Comes  now and  files  the  following  application   (insert),  alleging 

therein  that ,  a  resident  of  this  county,  died  testate,  and  that  one 

has  in  his  possession  the  last  will  and  testament  of  said  decedent; 

that  the  same  has  never  been  offered  for  probate,  and  asking  that  a  cita- 
tion issue  requiring  said  to  produce  said  will  in  this  court,  that 

the  same  may  be  admitted  to  probate. 

And  the  court,  being  sufficiently  advised,  now  orders  that  a  citation  issue 

forthwith   against  said ,   requiring  him  to   produce  in   this  court, 

on  the  day  of  ,  19 — ,  the  last  will  and  testament  of  said  de- 
cedent so  alleged  to  be  in  his  custody,  that  the  same  may  be  duly  admit- 
ted to  probate  and  record. 


Now  comes  the  said ,  and  in  response  to  the  citation  issued  against 

him  produces  in  open  court  a  certain  instrument  in  his  custody  purport- 
ing to  be  the  last  will  and  testament  of  said  decedent,  and  submits  the 
same  to  the  court. 

And  come  now  ,  subscribing  witnesses  thereto,  etc.,   (show  usual 

proofs  of  will  and  order  probating  under  form  §  1058,  etc.). 

Burns'  R.   S.   1908,   §  3139. 

§  1063.    Clerk's  report  of  probate  of  will. 

The  undersigned,  clerk  of  the  circuit  court  within  and  for  the  county 

of ,  in  the  state  of  Indiana,  respectfully  reports  to  said  court  that 

in  the  vacation  thereof,  to-wit:  on  the  day  of  ,  19 — ,  an  in- 
strument of  writing,  purporting  to  be  the  last  will  and  testament  of , 

deceased,  late  of  said  county  and  state,  w^as  presented  to  said  clerk  for 
probate  and  record;    that  thereupon,  on  said  date,  appeared  before  said 

clerk, ,  who,  being  duly  sworn,  on  oath  averred  that  — he  , 

subscribing  witness—  to  said  instrument  of  writing,  and  testified  as  to 
the  due  execution  thereof  by  said  testator  as  and  for  his  last  will  and 
testament,  and  as  to  the  competency  of  said  testator  to  execute  the  same. 
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and  his  freedom  in  such  execution  from  any  coercion  or  restraint;  which 
testimony  was  by  said  clerk  thereupon  reduced  to  writing  and  subscribed 
by  said  witness — .  And  proof  having  been  heard  showing  that  said  dece- 
dent died  a  resident  of  said  county,  and  it  appearing  to  said  clerk  from 
said  testimony  that  said  will  was  duly  proven,  and  no  objection  to  the 
probate  thereof  being  shown,  the  same  was  by  said  clerk,  on  the  date 
aforesaid,  duly  admitted  to  probate  as  the  last  will  and  testament  o£ 
said  testator,  and  as  such  so  certified  by  said  clerk,  and,  together  with 
said  testimony,  duly  entered  of  record  in  the  will  records  of  said  court. 


All  of  which  is  respectfully  submitted  to  said  court  for  approval. 
Burns'  R.  S.  1908,  §§  2725,  2760.  ,  Clerk. 

>j  1064.    Confirmation  of  clerk's  report. 

Comes  now  ,  clerk  of  this  court,  and  from  his  report  in  writing 

now  submitted  and  reading  as  follows  (insert),  the  court  finds  that  in 
the  vacation  thereof,  to-wit:  On  the  1st  day  of  August,  1895,  said  clerk, 
after  hearing  proof  as  to  the  time  and  place  of  the  death  of  said  decedent, 
admitted  to  probate  and  record,  upon  the  sworn  testimony  of  the  sub- 
scribing witnesses  thereto,  a  certain  instrument  of  writing  as  the  last  will 
and  testament  of  said  decedent,  and  indorsed  thereon  a  certificate  of  such 
probate. 

And  being  advised,  the  court  now  in  all  things  confirms  the  acts  of  said 
clerk  as  by  him  reported  and  adjudges  that  said  instrument  of  wrtting 
has  been  duly  probated  and  established  as  the  last  will  and  testament  of 

said  ,  deceased,  as  and  of  the  date  last  aforesaid.     Said  will,  the 

testimony  in  proof  thereof  and  the  certificate  of  probate  as  indorsed 
thereon,  read  as  follows  (insert). 

Burns'  R.  S.  1908,  «§  2725,  2760. 

?J  1065.    Entry  probate  of  will. 

In  re  last  will  of  ,  deceased. 

An  instrument  of  writing  purporting  to  be  the  last  will  and  testament 

of ,  deceased,  late  of  this  county,  is  now  produced  in  open  court  and 

application  made  by  for  the  probate  thereof. 

And  come  now  and  ,  who,  being  duly  sworn  on  oath,  say 

that  they  are  subscribing  witnesses  to  said  instrument  and  testify  as  to 
the  due  execution  thereof  by  said  decedent,  his  competency  to  so  execute 
the  same  and  that  in  such  execution  he  was  under  no  coercion  or  re- 
straint; which  testimony  is  reduced  to  writing  subscribed  by  said  wit- 
nesses and  attested  by  the  clerk  and  seal  of  this  court.  And  the  court 
being  sufficiently  advised  now  finds  that  said  instrument  has  been  duly 
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proven  and  established  as  the  last  will  and  testament  of  said  decedent 
and  orders  that  the  same  as  such  be  now  admitted  to  probate  and  record 
in  this  court;  and  the  clerk  thereof  is  ordered  to  indorse  thereon  a  cer- 
tificate of  such  probate,  which  is  accordingly  now  done.  Said  will,  the 
testimony  in  proof  thereof  and  the  certificate  of  probate  thereon  indorsed, 
read  as  follows  (insert). 

Burns'  R.  S.  1908,  §  3145. 

§  1066.    Entry  probate  of  foreign  will. 

Comes  now  and   produces   in   open  court  a   duly   authenticated 

copy  of  the  last  will  and  testament  of ,  deceased  (insert),  originally 

proven  and  allowed  as  such  in  the  probate  court  of  Hamilton  county,  Ohio, 
where,  at  his  death,  said  testator  resided,  and  asks  that  the  same  may  be 
ordered  filed  in  this  court  and  recorded  in  the  will  records  thereof,  as  the 
last  will  and  testament  of  said  decedent.  And  the  court  having  exam- 
ined the  same  and  being  sufficiently  advised  finds  that  there  is  an  estate 
in  this  county  upon  which  said  will  may  operate,  and  that  the  said  copy 
so  produced  has  been  duly  certified  and  authenticated  by  the  proper  offi- 
cers, having  legal  custody  of  the  original  thereof;  and  being  satisfied 
that  said  instrument  ought  to  be  allowed  as  the  last  will  of  said  decedent, 
the  court  now  orders  the  same  filed,  and  recorded  as  such  upon  the  proper 
record  of  wills  and  that  thereupon  it  shall  have  the  same  effect  as  ifl 
originally  admitted  to  probate  and  record  in  this  state.  And  in  accord- 
ance with  such  order  said  authenticated  copy  is  now  filed  and  entered  of 
recor'd  by  the  clerk  of  this  court. 

Burns'  R.  S.  1908,  §  3151. 

§  1067.    Complaint  to  establish  lost  will,  etc. 

(Caption.) 

The  plaintiff  for  complaint  against  the  defendants,  and  by  way  of  pe- 
tition herein,  shows  to  the  court  that  one died  a  resident  of  said 

county,  on  the  day  of  ,  19 — ,  leaving  an  estate  therein,  real 

and  personal,  subject  to  administration.     (That  afterward,  to-wit:    On  the 

day  of ,  19 — ,  the  defendant, ,  was  appointed  by  this  court 

and  duly  qualified  as  administrator  of  the  estate  of  said  decedent  and  is 
still  so  acting).  And  plaintiff  avers  that  said  decedent  died  testate;  that 
at  the  time  of  his  death  there  existed,  unrevoked,  his  last  will  and  testa- 
ment duly  executed  by  him  in  the  presence  of  and ,  and  by 

them  in  his  presence,  and  at  his  request,  attested  as  subscribing  witnesses 
thereto;  the  date  of  the  execution  of  said  will  can  not  be  stated  with  cer- 
tainty by  this  plaintiff,  but  he  believes  and  avers  the  same  to  have  been 
in  the  month  of ,  19 — . 
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And  plaintiff  alleges  that  since  the  death  of  said  testator  his  said  last 
will,  so  executed  as  aforesaid,  has  been  lost  or  destroyed,  and  though  dili- 
gent and  persistent  search  has  been  made  therefor,  neither  said  will  nor 
any  copy  thereof  can  be  found.  That  therefore  this  plaintiff  is  unable 
to  state  the  provisions  and  terms  of  said  will  in  the  exact  language  used 
therein,  but  the  substance  of  said  will,  so  far  as  can  be  ascertained,  he 
avers  to  have  been  as  follows:    (state  all  of  will  known). 

Plaintiff   further   shows   that   said   decedent   left   surviving   his   widow 

and  his  children  ,  and  left  surviving  no  other  children,  nor 

the  descendants  of  a  deceased  child  or  children,  and  that  said  widow  and 
children,  and  the  beneficiaries  in  said  will  named,  are  all  parties,  plaintiff 
or  defendant,  to  this  proceeding. 

Wherefore  plaintiff,  as  a  legatee  (devisee)  under  the  said  will  of  said 
testator,  so  lost  or  destroyed  as  aforesaid,  prays  that  the  same,  as  above 
set  forth  may,  upon  a  hearing  hereof,  be  adjudged  by  this  court,  duly 
proven  and  established,  as  the  last  will  and  testament  of  said  ,  de- 
ceased, and  as  such  admitted  to  probate  and  record;  (that  the  letters  of 
administration  so  granted  upon  the  estate  of  said  testator  to  the  defend- 
ant,   ,  may  be  revoked,  and  the  defendant,  ,  who,  by  said  will 

is  appointed  executor  thereof,  permitted  to  qualify  and  enter  upon  the 
discharge  of  the  duties  of  such  trust). 

And  plaintiff  asks  for  all  other  proper  relief  in  the  premises. 

,  Attorney  for  Plaintiff. 

Subscribed  and  sworn  to  before  me  this  day  of  ,  19 — . 

Burns'  R.  S.  1908,  §  3165.  . 


§  1068.    Decree  establishing  and  probating  lost  will. 
(Caption.) 

Come  now  the  parties,  and  the  issues  in  this  behalf  having  been  here- 
tofore joined,  this  cause  for  trial,  judgment  and  decree,  is  now  submitted 
to  the  court. 

And  the  court  having  heard  the  evidence,  and  being  suflaciently  advised 
in  the  premises,  finds  for  the  plaintiff,  and  that  the  material  allegations 

in  his  complaint  contained  are  true;  that  as  therein  averred ,  on  or 

about  the day  of ,  19 — ,  departed  this  life  a  resident  of 

county,  Indiana,  leaving  an  estate  subject  to  administration;  that  he  left 
surviving  his  widow,  the  defendant  ,  and  his  children,  the  defend- 
ants,   ,  who  are  his  sole  and  only  heirs  at  law  (and  that  the  de- 
fendant,   ,  was  duly  appointed  by  this  court,  and  qualified  as  ad- 
ministrator of  his  estate  and  is  still  so  acting).  The  court  further  finds 
that  at  said  decedent's  death  there  existed  unrevoked,  his  valid  last  will 
and  testament,  which  has  since  been  lost  or  destroyed;    that  said  will 

was  executed  by  the  testator  in  the  month  of ,  19 — ,  in  the  presence 

of  and  duly  attested  by and  as  subscribing  witnesses  there- 
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to,  and  that  at  the  time  of  the  said  execution  thereof,  said  testator  was 
over  the  age  of  21  years  and  competent  to  devise  his  property;  and  the 
court  finds  that  the  substance  of  said  will,  as  established  by  the  testi- 
mony (of  said  subscribing  witnesses  and  other  evidence  adduced)  was  as 
follows:    (state  will  as  proven). 

It  is  therefore  ordered  and  decreed  by  the  court  that  the  said  last  will 

and  testament  of  said ,  deceased,  so  lost  or  destroyed  as  aforesaid, 

is  hereby  established  in  manner  and  form  as  above  found  and  set  forth 
as  the  last  will  of  said  decedent,  and  as  such  now  adjudged  duly  proven 
and  admitted  to  probate  and  record  in  this  court. 

And  the  clerk  of  this  court  is  ordered  to  enter  this  decree  at  length 
upon  the  proper  record  of  wills  in  his  office,  and  tax  the  costs  thereof 
and  of  these  proceedings  against  the  estate  of  said  testator. 

(It  is  further  ordered  by  the  court  that  the  letters  of  administration 

issued  upon   said  estate  to  the  defendant, ,  be  and  the  same  are 

hereby  revoked  and  be  required  to  file  a  complete  exhibit  of  his  admin- 
istration within  ten  days  herefrom,  and  account  under  order  of  this  court 
for  all  assets  of  said  estate  with  which  he  may  be  found  chargeable). 

(And  now, ,  the  executor  named  in  said  will,  appears  and  accepts 

said  trust  and  tenders  bond,  etc.),  or   (and  no  executor  being  named  in 

said  will,  ,  residuary  legatee  thereunder,  is  now  appointed  by  the 

court  administrator,  with  said  will  annexed  and  now  appears,  etc.). 

Burns'  R.  S.  1908,  §  3165. 

§  1069.    Election  by  widow. 

The  undersigned  widow  of ,  deceased,  late  of  county,  In- 
diana, who  died  testate  and  whose  last  will  and  testament  has  been  duly 

admitted  to  probate  and  record  in  the  circuit  court  of  said  county 

and  state,  hereby  elects  (as  such  widow,  to  hold  and  retain  her  rights 
under  the  statute  of  descent  to  the  lands  of  which  her  said  husband  died 
seized,  notwithstanding  the  terms  of  said  will;  and  she  refuses  to  accept 
any  devise  or  provision  whatsoever  made  by  said  will  in  her  favor  for, 
or  in  lieu  of,  her  right  as  widow  in  and  to  such  real  estate). 

or 
(To  take  and  accept  the  provisions  made  by  said  will  in  her  favor  in  lieu 
of  her  statutory  right  as  such  widow  in  and  to  the  lands  of  which  her 
said  husband  died  seized;  and  which  statutory  right  in  consideration  of 
the  provisions  of  said  will,  by  her  accepted  as  aforesaid,  is  hereby  relin- 
quished and  released).  • 

,  19—. 


State  of  Indiana, 
County 


.} 


On  this day  of ,  19 — ,  personally  appeared  before  the  under- 
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signed  a in  and  for  said  county  and  state  ,  widow  of  , 

deceased,  to  me  well  known,  and  having  had  fully  explained  to  her  the 
contents  of  the  foregoing  instrument,  acknowledged  that  she  executed  the 
same  as  her  voluntary  act  and  deed. 

Witness  my  hand  and  seal  at  ,  Indiana,  this  the  date  last 

above  written.  . 

Burns'  R.  S.  190S,  §  3043. 

§  1070,    Election  by  widower  as  to  real  estate. 

I,  ,  widower  of  ,  deceased,  late  of  county,  Indiana, 

who  died  testate,  and  whose  last  will  and  testament  has  been  duly  ad- 
mitted to  probate  and  record  in  the circuit  court  of  said  county  and 

state,  (hereby  elect  to  take  and  accept  the  provisions  made  by  said  will 
in  my  favor  in  lieu  of  my  rights  and  interest  as  such  widower,  under  the 
statutes  of  descent,  in  and  to  the  real  estate  of  which  my  said  wife  died 
seized;  and  in  consideration  of  the  provisions  of  said  will  my  said  statu- 
tory rights  as  said  widower  in  and  to  the  real  estate  of  my  said  wife  are 
hereby  relinquished  and   released), 

or 
(hereby  elect  to  hold  and  retain  ray  right  as  such  widower  under  the 
statutes  of  descent  in  and  to  the  real  estate  of  which  my  said  wife  died 
seized,  notwithstanding  the  terms  of  said  will;  and  I  refuse  to  accept  any 
devise  or  provision  in  said  will  contained  for  or  in  lieu  of  my  statutory 
right  as  aforesaid  in  and  to  the  real  estate  of  said  testatrix). 

(Add  acnowledgment  before  officers  authorized  to  acknowledge  deeds.) 

Burns'  R.  S.  1908,  §  ?016. 

^  1071.    Election  by  widow  or  widower  as  to  personal  prop- 
erty. 

I,  ,    (widow)   or    (widower),  of  ,  deceased,  late  of  

county,  Indiana,  and  whose  last  will  and  testament  has  been  duly  admitted 

to  probate  and  record  in  the circuit  court  of  said  county  and  state, 

hereby  elect  (to  hold  and  retain  my  rights  and  interest  as  such  (widow) 
or  (widower)  under  the  statutes  of  descent,  in  and  to  the  personal  estate 
of  my  said  (wife)  or  (husband),  notwithstanding  the  terms  of  said  will; 
and  refuse  to  accept  any  provisions  in  said  will  contained  intended  to  be 
in  lieu  of  my  statutory  right  as  aforesaid  in  and  to  the  personal  property 
of  said  decedent). 

or 

(To  accept  the  provisions  made  by  said  will  in  my  favor  in  lieu  of  my 
rights  and  interest  as  such   (widow)   or  (widower)  under  the  statutes  of 
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descent,  in  and  to  the  personal  estate  of  my  said  (wife)  or  (husband); 
and  in  consideration  of  the  provisions  of  said  will,  my  rights,  under  the 
statutes  of  descent,  in  and  to  the  personal  property  of  said  decedent  are 

hereby  relinquished  and  released.)  . 

(Add  acknowledgment  before  officer  authorized  to  acknowledge  deed.) 

Burns'  R.  S.  1908,  §§  3025,  3026. 

§  1072.    Objections  to  probate  of  will. 

State  of  Indiana,      | 

County,  j    ^^• 

In  the Circuit  Court, 

Term,  19—. 

In  the  matter  of  the  probate  of  the  last  will  of  ,  deceased. 

,  petitioners,  herein  show  to  the  court  that  on  the  day  of 

,  19 — ,  departed  this  life  a  resident  of  said  county  and  the 

owner  of  property;    that  said  decedent  left  surviving  his  widow,  , 

his   children,  these   petitioners,   and  ,   who   are   his  sole   and  only 

heirs  at  law  and  each  entitled  to  share  in  his  estate. 

And  your  petitioners  aver  that  a  pretended  will  of  said  decedent,  bear- 
ing date ,  19 — ,  has  been  (or  is  about  to  be)  presented  to  (the  clerk 

of)  this  court  for  probate  as  his  last  will  and  testament;  that  said  pre- 
tended will,  by  its  terms,  assumes  to  dispose  of  all  of  decedent's  estate, 
real  and  personal,  to  the  persons,  and  substantially  in  the  manner  follow- 
ing:     ,   and   that  the   persons   aforesaid   are   the   only   beneficiaries 

named  therein. 

And  petitioners  say  that  said  instrument  of  writing  is  not  the  last  will 
and  testament  of  said  decedent,  and  they  object  to  the  probate  thereof, 
as  such,  for  the  reasons: 

1.  Said  ,  at  the  time  said  pretended  will  purports  to  have  been 

executed,  was  of  unsound  mind  and  incapable  of  making  a  will. 

2.  Said  pretended  will  was  unduly  executed. 

3.  Said  pretended  will  was  never  executed  by  said  decedent;  and  the 
signature  thereto  purporting  to  be  his  was  not  made  or  signed  by  him, 
nor  by  any  other  person  in  his  presence  or  at  his  request,  or  with  his 
knowledge  or  consent. 

And  petitioners  allege  that  the  foregoing  objections  to  the  probate  of 
said  pretended  will  are  made  by  them  in  good  faith  and  not  for  the  pur- 
pose of  vexation  or  delay. 

Wherefore,  they  pray  the  court  that  said  pretended  will  may  be  held 
and  adjudged  invalid  and  of  no  effect  and  probate  thereof  refused. 


Subscribed  and  sworn  to  before  me,  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  3153.  
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§  1073.    Complaint  to  contest  will. 

(Caption.) 

The  plaintiffs  complain  of  the  defendants  and  for  cause  of  complaint 

show  to  the  court;  that departed  this  life  on  the day  of  , 

19—   a  resident  of  said  county  of and  the  owner  of  property  real 

and  personal.     That  said  decedent  left  surviving  his  widow  his 

children,  these  plaintiffs,  and  ,  who  are  his  sole  and  only  heirs  at 

law  and  each  entitled  to  share  in  his  estate. 

That  on  the day  of ,  19—,  an  instrument  in  writing  bearing 

date ,  19—,  and  purporting  to  be  the  last  will  and  testament  of  said 

decedent  was  produced  in  this  court  (or  before  the  clerk  of  this  court) 
and  the  same  then  and  there  admitted  to  probate  and  record  as  the  last 

will  and  testament  of  said  .   deceased.     That  said   instrument   in 

writing  so  admitted  to  probate  as  the  last  will  of  said  decedent  appoints 

the  defendant.  ,  as  executor  thereof,  who  accepted  such  trust  and 

on  the  day  of  ,  19—,  duly  qualified  as  such  executor  to  the 

approval  of  this  court  and  is  still  so  acting. 

That  said  pretended  will  by  its  terms,  and  to  the  injury  of  these  plain- 
tiffs, assumes  to  devise  and  bequeath  the  entire  estate  of  said  ,  de- 
ceased, to  the  following  named  persons  and  substantially  in  the  following 

manner  (to  the  defendant ,  etc.),  and  that  the  persons  so  mentioned 

are  the  only  beneficiaries  named  in  said  pretended  will. 

And   plaintiffs  allege  that   said   instrument   in  writing  so   admitted  to 

probate  is  not  the  last  will  and  testament  of  said  .  deceased,  and 

that  the  probate  thereof  so  granted  as  aforesaid  should  be  revoked  for 
the  reasons: 

1.  That  at  the  date  of  the  execution  of  said  pretended  will  said  

was  of  unsound  mind  and  incapable  of  making  a  will. 

2.  That  said  pretended  will  was  unduly  executed. 

3.  That  said   pretended  will  was  never  executed  by  said  ;    and 

the  signature  thereto  purporting  to  be  his  was  not  made  or  signed  by  him, 
nor  by  any  other  person  in  his  presence  or  at  his  request  or  with  his 
knowledge  or  consent. 

Wherefore  plaintiffs  pray  the  court  that  said  instrument  in  writing  so 

admitted  to  probate  as  the  last  will  and  testament  of  said ,  deceased, 

may  be  held  and  adjudged  invalid  and  of  no  effect  and  the  said  probate 
thereof  revoked  and  annulled.  And  they  ask  for  all  other  proper  relief  in 
the  premises.  • 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  31.54.  • 
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§  1074.    Order  adjudging  will  invalid  and  revoking  pro- 
bate, etc. 

Come  now  the  parties,  in  person  and  by  counsel,  and  the  issues  in  this 
behalf  having  heretofore  been  joined,  comes  now  a  jury  to  try  the  same, 
to-wit:    (names),  twelve  good  and  lawful  men,  householders  or  freeholders, 

and  voters  of county,  Indiana,  who  are  duly  impaneled,  tried  and 

sworn,  to  well  and  truly  try  the  issues  joined  and  a  true  verdict  render 
according  to  the  law  and  the  evidence.  And,  having  heard  the  evidence, 
argument  of  counsel  and  instructions  of  the  court,  said  jurors  of  the  jury 
retire  in  charge  of  a  sworn  bailiff  to  consider  their  verdict,  and,  after  a 
time  passed  in  deliberation,  return  into  open  court  the  following  verdict, 
to-wit: 

"We,  the  jury,  find  for  the  plaintiffs;  that  the  instrument  of  writing, 
mentioned  in  the  complaint,  purporting  to  be  the  last  will  and  testament 

of ; — ,  deceased,  and  as  such   (admitted  to  probate  by   (the  clerk  of) 

this  court ,  19 — ),  or  (offered  for  probate  in  this  court)   is  invalid 

and  not  the  last  will  of  said  decedent.  — ,  Foreman." 

And  the  defendants, ,  now  move  the  court  for  a  new  trial  of  this 

cause,  and  in  support  thereof  file  the  following  written  reasons:  (insert); 
which  motion  is  overruled  by  the  court,  and  to  which  ruling  said  defend- 
ants except,  and  they  are  given  ten  days  in  which  to  prepare  and  file 
their  bill  of  exceptions  herein. 

It  is,  therefore,  considered  by  the  court  that  the  instrument  of  writing 

bearing  date ,  19 — ,  and  (admitted  to  probate  by  (the  clerk  of)  this 

court  on  the  day  of  ,  19 — ),  or   (offered  for  probate  in  this 

court)  as  the  last  will  and  testament  of ,  deceased,  be  and  the  same 

is  adjudged  invalid  and  of  no  force  or  effect,  and  the  probate  thereof 
(heretofore  granted  is  hereby  set  aside  and  revoked)  or  (is  hereby  re- 
fused and  denied).  And  it  is  further  considered  by  the  court  that  the 
costs  of  this  proceeding  be  paid  as  follows:    (state  order  as  to  costs). 

And  the  clerk  of  this  court  is  ordered  to  record  this  judgment  of  revo- 
cation in  the  proper  record  of  wills,  and  cause  notice  thereof  to  be  issued, 
served  and  published  as  by  law  required,  and  tax  the  expense  thereof  as 
a  part  of  the  costs  of  this  proceeding. 

Burns'  R.  S.  1908,  §  3160. 


§  1075.    Bond  in  contest  of  will. 

Know  all  men  by  these  presents,  that  we,  ,  are  held  and  firmly 

bound  unto ,  in  the  sum  of  $ ,  for  the  payment  of  which  well 

and  truly  to  be  made  we  bind  ourselves,  our  heirs,  executors  and  admin- 


§    1076  FORMS    FOR    WILLS.  1 649 

istrators,  jointly  and  severally,  firmly  by  these  present.     Sealed  and  dated 

this day  of ,  19 — . 

The  condition  of  this  obligation  is  such  that,  whereas, have  insti- 
tuted in  the circuit  court,  proceedings  to  contest  the  validity  of  an 

instrument  of  writing  purporting  to  be  the  last  will  and  testament  of 

,  deceased,  and  to  (resist)  or  (revoke)  the  probate  thereof.    Now,  if 

said  contestors  shall  duly  prosecute  such  proceedings  and  pay  all  costs 
thereof  adjudged  against  them  or  either  of  them  by  said  court,  then  this 
obligation  to  be  void,  else  to  remain  in  full  force  and  effect. 

[Seal.] 

[Seal.] 

Taken  and  approved  by  me,  this day ,  19—. 

Burns'  R.  S.  1908,  §  3155.  ,  Clerk  Circuit  Court. 


§  1076.    Notice  of  revocation  of  probate  of  will. 

To  whom  it  may  concern: 

Notice  is  hereby  given  that  the  circuit  court,  on  the  day  of 

,  19 — ,  by  its  judgment  of  record  in  a  cause  pending  therein,  num- 


bered   and  entitled  v.  ,  revoked  and  set  aside  the  pro- 
bate heretofore  granted  of  a  certain  instrument  in  writing,  as  the  last  will 
and  testament  of  ,  deceased,  and  adjudged  said  instrument  so  pro- 
bated as  such  last  will  to  be  invalid  and  of  no  force  or  effect. 
Witness  the  clerk  and  seal  of  said  court,  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  3162.  .  Clerk. 

§  1077.    Complaint  to  construe  will. 

state  of  Indiana,      | 

County,  J  ^^' 

Circuit  Court, 

Term,  19—. 


Complaint  to  construe  will. 

The  plaintiff,  for  complaint  herein  and  by  way  of  petition,  shows  to  the 

court  that departed  this  life  testate,  a  resident  of  said  county;  that 

thereafter,  on  the day  of ,  19 — ,  his  last  will  and  testament  was 

duly  admitted  to  probate  and  record  in  this  court,  a  true  copy  of  said  will 
being  hereto  attached,  marked  "Exhibit  A,"  and  made  a  part  of  this  com- 
plaint. 
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That  the  defendant was  named  in  said  will  as  executor  thereof, 

and  as  such  duly  qualified  to  the  approval  of  this  court,  and  is  still  so  act- 
ing; that  this  plaintiff  and  the  defendants  hereto  are  the  only  beneficiaries 
under  said  will,  and  the  only  persons  whose  interests  are  affected  by  a 
construction  thereof.  And  plaintiff  avers  that  item  6  of  said  will  reads  as 
follows:  (copy  item);  that  doubts  have  arisen  and  uncertainty  exists  as  to 
the  true  intent  and  meaning  thereof  in  reference  to  the  time  the  legacy 
thereby  bequeathed  to  this  plaintiff  becomes  payable,  and  the  duties  of  said 
defendant  executor  in  relation  thereto,  as  well  as  to  whether  the  same  is 
made  a  charge  upon  the  lands  devised  by  the  terms  of  said  will  to  the  de- 
fendants   . 

Wherefore,  plaintiff  prays  the  court  for  its  judgment  construing  said 
will,  that  the  doubts  so  existing  as  to  the  true  meaning  and  legal  effect  of 
the  said  provision  thereof,  above  set  forth,  may  be  set  at  rest,  and  the  du- 
ties of  said  executor  in  the  premises,  as  well  as  the  rights  of  all  the  par- 
ties in  interest,  definitely  determined  and  fully  protected.  . 


§  1078.    Order  of  court  construing  will,  etc. 

(Caption.) 

Come  the  parties  in  person  and  by  counsel,  the  infant  defendants, , 

appearing  by ,  their  guardian  ad  litem,  heretofore  appointed,  and 

now  the  said  petition  of  the  plaintiff  is  submitted  to  the  court;  by  which 
petition  said  plaintiff  asks  a  construction  of  the  last  will  of  ,  de- 
ceased, in  order  that  the  rights  and  interests  of  the  parties  and  the  powers 
and  duties  of  the  defendant  executor,  created  and  arising  out  of  a  certain 
provision  of  said  will,  may  be  defined  and  determined,  and  which  provision 
reads  as  follows,  (copy  it). 

And  the  court  having  carefully  examined  and  considered  said  will,  and 
being  sufficiently  advised  in  reference  thereto,  now  finds,  and  does  hereby 
order,  adjudge  and  decree  that  upon  proper  construction  of  said  will  the 
true  and  legal  meaning,  intent  and  effect  of  the  said  provision  thereof 
above  set  forth,  and  the  rights,  interests,  duties  and  powers  of  the  parties 
hereto,  created,  conferred  and  existing  thereby,  are  as  follows,  to-wit: 
(Set  out  construction). 

And  it  is  by  the  court  considered  and  adjudged  that  the  parties  to  this 
action  shall  take  only  such  rights,  title  and  interests,  and  have  and  exer- 
cise only  such  duties  and  powers  by  virtue  of  said  provision  of  said  will, 
as  are  by  this  decree  determined  and  defined. 

And  the  costs  of  this  proceeding  are  ordered  taxed  against  the  estate  of 
said  testator. 
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Deed  of  assignment. 


This  indenture  witnesseth  that  I, 


of 


county,  in  the  state 


of  Indiana,  being  in  failing  and  embarrassed  circumstances  and  desirous 
of  making  a  general  assignment  of  all  my  property  to  be  administered  upon 
pursuant  to  the  laws  of  said  state,  for  the  benefit  of  all  my  bona  fide  cred- 

1651 
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itors,  do  for  such  purpose  and  in  consideration  of  the  premises,  hereby  sell, 

assign,  transfer  and  convey  to  ,  of county,  Indiana,  in  trust, 

all  my  personal  property  of  whatsoever  kind,  nature  or  description,  and 
wheresoever  situate,  more  specifically  set  forth  and  enumerated  in  the 
schedule  hereto  annexed,  marked  "A"  and  made  part  thereof,  together  with 
all  real  estate  owned  by  me,  or  in  which  I  have  any  title,  claim  or  interest 
in  law  or  equity,  and  which  real  estate  is  more  particularly  described  as 
follows:    (describe  real  estate). 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  seal  this  

day  of ,  19 — ,  at  the  city  of ,  Indiana.  [Seal.] 

State  of  Indiana, 

County,  ^   ^^• 

On  this day  of  - — — ,  19 — ,  before  the  undersigned,  a  notary  public 

in  and  for  said  county  and  state,  personally  appeared and  acknowl- 
edged the  execution  of  the  foregoing  instrument  to  be  his  voluntary  act 
and  deed  for  the  uses  and  purposes  therein  set  forth. 

Witness  my  hand  and  notarial  seal  at ,  Indiana,  this  the  date  last 

above  written.  ,  Notary  Public. 

SCHEDULE   "a," 

referred  to  in  annexed  and  foregoing  indenture  of  assignment. 

DESCBIPTION  OF  PEBSO^AL  PKOPERTY  ASSIGNED. 


Money  on  hand 

One  promissory  note  in  the  sum  of. 


Dated ,  executed  by ,  payable  to  said  assignor  one  year  after 

date  with  6  per  cent,  interest  and  no  credits  indorsed,  etc. 

AFFIDAVIT  OF  ASSIGNOR. 

State  of  Indiana, 
County, 

,  the  assignor  named  in,  and  who  executed  the  foregoing  deed  or 

indenture  of  assignment,  being  duly  sworn  upon  his  oath,  says;  that  said 
indenture,  and  the  schedule  thereto  annexed,  contain  a  true  statement  of 
all  the  property,  rights,  credits  and  effects  belonging  to  him,  or  of  which 
he  has  any  knowledge;  that  he  has  not  directly  or  indirectly  transferred  or 
reserved  any  sum  of  money  or  article  of  property  for  his  own  use  or  the 
benefit  of  any  other  person,  and  has  not  acknowedged  a  debt  or  confessed 
a  judgment  to  any  person  or  persons  for  a  sum  greater  than  was  justly 
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owing  to  such  person  or  persons,  or  with  the  intention  of  delaying  or  de- 
frauding his  creditors.  . 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 


Burns'  R.  S.  1908,  §  3307. 


§  1080.  Indenture  of  assignment  and  acceptance  by  trustee. 

This  indenture  made  and  entered  into  this day  of ,  19 — ,  by 

and  between of  the  county  of ,  in  the  state  of  Indiana,  of  the 

first  part  and ,  of  the  same  county,  and  state  of  the  second  part  wit- 

nesseth:     That  whereas,  the  said  party  of  the  first  part  is  a  debtor 

in  embarrassed  and  failing  circumstances  and  desires  to  secure  to  all  his 
bona  fide  creditors  payment  of  their  respective  claims  by  a  general  assign- 
ment in  trust  of  all  his  property. 

Now,  therefore,  in  consideration  of  the  premises  and  the  sum  of  one  dol- 
lar in  hand  paid  by  the  said  party  of  the  second  part  the  receipt  whereof 

is  hereby  aci^nowledged,  the  said party  of  the  first  part  doth  hereby 

sell,  assign,  transfer  and  convey  to  said party  of  the  second  part,  in 

trust,  all  and  singular  his  personal  property,  rights,  credits  and  effects  of 
whatsoever  nature  and  description  and  wheresoever  situate  more  specific- 
ally enumerated  and  described  in  schedule  "A"  hereto  annexed  and  made 
part  thereof,  together  with  all  real  estate  by  him  owned  or  to  which  he 
has  any  claim,  or  title  in  law  or  equity  more  particularly  described  as  fol- 
lows:  (copy  description). 

To  have  and  to  hold  all  of  said  property,  real  and  personal,  unto  the  said 
party  of  the  second  part,  in  trust,  to  be  by  him  or  his  lawful  successors  in 
such  trust  administered  upon  and  disposed  of  for  the  benefit  of  all  the  bona 
fide  creditors  of  the  party  of  the  first  part,  pursuant  to  and  in  accordance 
with  the  statutes  of  the  state  of  Indiana  providing  for  the  general  assign- 
ment by  debtors  in  embarrassed  or  failing  circumstances  of  all  their  prop- 
erty for  the  benefit  of  all  their  bona  fide  creditors. 

And  the  said  party  of  the  second  part  hereby  accepts  the  trust  by  this  in- 
strument created,  and  doth  covenant  and  agree  to  faithfully  and  without 
delay  execute  the  same  in  accordance  with  the  intent  thereof  as  herein 
expressed,  and  pursuant  to  the  laws  of  the  state  of  Indiana  governing  the 
administration  of  such  trusts. 

In  witness  whereof  the  said  parties  have  hereunto  set  their  hands  and 

seals  this  the  date  first  above  written.  ,  [Seal.] 

,  [Seal.] 

(Add  acknowledgment,  schedule  and  aflBdavit  as  heretofore  shown.) 


43 — Pro.  Law. 
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§  1081.    Oath  of  trustee. 

state  of  Indiana, 
—  County, 

,  being  duly  sworn,  on  oath,  says  that  he  will  faithfully  execute  his 

duties  as  trustee  of  the  property,  rights,  credits  and  effects  of  ,  as- 
signed to  him  for  the  benefit  of  the  creditors  of  said  assignor;  that  said 
property  so  assigned  has  been  actually  delivered  into  his  possession  for  the 
uses  and  purposes  in  the  indenture  of  assignment  set  forth,  and  that  the 
same  is  of  the  probable  value  of  $ ,  and  further  says  not. 

Subscribed  and  sworn  to  before  me,  this day  of 

Burns'  R.  S.  1908,  §   3308. 


§  1082.    Bond  of  trustee. 

Know  all  men  by  these  presents: 

That  we,  ,  are  bound  unto  the  state  of  Indiana,  in  the  penal  sum 

of  $ ,  for  the  payment  of  which,  well  and  truly  to  be  made,  we  bind 

ourselves,  our  heirs,  executors  and  administrators,  jointly  and  severally, 
firmly  by  these  presents. 

Sealed  and  dated  this  day  of  ,  19 — . 

The  condition  of  the  above  obligation  is  such,  that  whereas,  the  above 
named  and  bounden has,  by  deed  of  assignment,  duly  recorded,  be- 
come vested  as  trustee  with  all  the  rights,  credits  and  effects  of ,  for 

the  use  and  benefit  of  the  creditors  of  said  assignor—.  Now,  therefore,  if 
the  said  shall  faithfully,  and  in  all  things,  according  to  law,  dis- 
charge the  duties  of  said  trust,  then  this  obligation  to  be  void,  otherwise  to 

remain  in  full  force  and  effect.  >  [Seal.] 

,  [Seal.] 

,  [Seal.] 

,  [Seal.] 

,  [Seal.] 


Taken  and  approved  by  me  this  — —  day  of ,  19 — . 

(Add  affidavits  of  sureties,  for  which  see  bond  of  administrator.) 

Burns'  R.  S.  1908,  §  3308.  ,  Clerk C.  C. 

§  1083.    Certificate  of  appointment. 

I, ,  clerk  of  the  circuit  court,  in  the  state  of  Indiana,  do 

hereby  certify  that has  given  bond  and  duly  qualified  as  trustee  of 

the  property,  rights,  credits  and  effects  of  ,  vested  in  him  as  such 
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trustee,  by  deed  of  assignment,  duly  recorded,  for  the  benefit  of  the  cred- 
itors of  said  assignor — ,  and  is  authorized  to  take  upon  himself  the  duties 
of  said  trust. 

Witness  my  hand  and  the  seal  of  said  court,  this day  of ,  19 — . 

,  Clerk. 


§  1084.    Notice  of  appointment. 

Notice  is  hereby  given  that  the  undersigned,  named  as  trustee  in  an  in- 
denture of  assignment  executed  by ,  has  by  virtue  thereof  duly  quali- 
fied as  such  trustee,  and  taken  possession  of  all  the  property,  rights,  credits 
and  effects  of  said  assignor,  in  trust,  to  be  administered  upon  for  the  bene- 
fit of  all  his  bona  fide  creditors,  under  order  of  the  circuit  court 

and  pursuant  to  the  laws  of  the  state  of  Indiana,  relating  to  voluntary  as- 
signments. '  Trustee. 

,  19—. 

Burns'  R.  S.  1908,  §  3311. 


§  1085.    Inventory  and  appraisement. 

An  inventory  and  appraisement  of  all  the  property,  real  and  personal, 

belonging  to  the  estate  of  ,  of  county,  Indiana,  an  insolvent 

debtor,  coming  to  the  knowledge  or  possession  of ,  trustee  thereof. 

Said  inventory  taken  by  said  trustee  and  said  appraisement  made  in  his 

presence  by and ,  reputable  and  disinterested  householders  of 

the  neighborhood,  who,  before  proceeding  to  the  discharge  of  their  duties, 
took  and  subscribed  the  oath  hereon  indorsed: 


No. 

Description  of  Property. 

Appraised 
Valae. 

Property  selected  by  assien- 

or  as  exempt  and  set  off 

to  him  by  appraisers. 

Appraised  Val- 
ue of  property 
set  off  to  as- 
signor. 

$ 

cts. 

$ 

cts. 

BECAPITUL.4TI0N. 


Appraised  value  of  personal  assets. 
Appraised  value  of  real  estate 

Total  value 
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Property  selected  by  and  set  off  to  assignor,  as  exempt: 

Personal  appraised  at $ 

Real  estate  appraised  at 


Total  set-off  to  assignor 

Signed  by  us  this  day  of ,  19- 

,  Trustee. 


Appraisers. 


State  of  Indiana, 
County 


.} 


The  undersigned  trustee  of  the  estate  of ,  an  insolvent  debtor,  on 

oath  says  that  the  foregoing  is  a  full  and  complete  inventory  of  all  the 
property,  real  and  personal,  belonging  to  said  assignor  coming  to  his  pos- 
session, or  of  which  he  has  any  knowledge.  . 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 


State  of  Indiana, 
County 


.} 


The  undersigned,  selected  to  appraise  the  property  described  in  the  fore- 
going inventory,  on  our  oath  say  that  we  will  honestly  appraise  the  same 
at  its  fair  cash  value,  and  otherwise  according  to  law  discharge  our  duties 
as  such  appraisers.  • 

Subscribed  and  sworn  to  before  me  this "day  of ,  19 — . 

Burns'  R.  S.  1908,  §§  3311,  3312,  3313,  3314.  . 


§  1086.    Notice  of  public  sale. 

Notice  is  hereby  given  that  the  undersigned  trustee  of  the  estate  of 

,  an  insolvent  debtor  will,  between  the  hours  of  o'clock  a.  m. 

and P.  M.,  of the day  of ,  19—,  at ,  offer  for 

sale  at  public  auction  to  the  highest  bidder,  the  personal  property  of  said 

trust  consisting  in  part  of  ,  and  also  the  following  described  real 

estate  to-wit:   (describe  it). 

Terms  of  sale:  A  credit  of  not  to  exceed  twelve  months  will  be  given,  to 
be  evidenced  by  notes  of  purchasers  waving  valuation  laws  bearing  6  per 
cent,  interest  from  date  and  with  approved  personal  security  thereon,  or 
at  their  option  purchasers  may  pay  all  or  part  of  their  bids  in  cash. 

^  19 ,  ,  Trustee. 

Burns'  R.  S.  1908,  §  3315. 
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1087.    Report  of  sale. 


A  report  of  sale  of  property,  real  and  personal,  belonging  to  the  estate  of 

,  an  insolvent  debtor,  of  county,  Indiana,  sold  at  public  sale 

by trustee  thereof,  on  the  day  of ,  19 — ,  at  ,  the 

terms  of  such  sale  being  as  follows:   (state  terms). 

ACCOUNT  OF   S.\LE. 


O   (D 


Description 

of  Property 

Sold 


Amount 
Sold  for. 

$      Cts. 


Cash  Paid. 
$      Cts. 


Names  of 
Purchasers. 


Names  of  Sureties  on 
Notes  Taken. 


BECAPITt'LATIOX. 


Total  realized  from  sale  of  personal  property $ 

Total  from  sale  of  real  estate 

Total  sales ? 

Total  cash  received 

Aggregate  amount  of  sale  notes 

$ 

State  of  Indiana,     "| 

-    £S  ■ 

County,  J 

The  undersigned  trustee  of  the  said  estate  of ,  an  insolvent  debtor, 

swears  that  the  foregoing  is  a  true  and  complete  account  of  the  sale  of 
property  belonging  to  the  estate  of  said  assignor,  had  at  the  time  and  place, 
and  on  the  terms  in  the  above  report  set  forth;  that  thirty  days'  notice  of 

the  time,  terms  and  place  of  said  sale  was  given  by  publication  in a 

public   (weekly)   or   (daily)  newspaper  printed  and  published  in'  the  city 
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of , county,  Indiana,  a  copy  of  which  notice  and  proof  of  the 

publication  thereof,  being  hereto  attached  and  made  part  of  this  report. 


Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  3315.  . 

§  1088.    Petition  to  postpone  sale. 

(Caption.) 
,  the  undersigned  trustee  of  the  estate  of  said  assignor,  respect- 


fully shows  to  the  court  that  he  has  taken  possession  of  the  assets  of  said 
trust,  and  caused  an  inventory  and  appraisement  thereof  to  be  made  and 
filed. 

That  the  (personal)  property  of  said  estate,  exclusive  of  notes,  accounts 
and  bills  receivable,  consists  mainly  of  (describe  it  generally). 

That  it  would  be  largely  in  the  interest  of  the  creditors  of  said  assignor 
to  extend  the  time  of  selling  said  property  above  mentioned  for  a  period  of 

at  least  months  from  this  date,  for  the  following  reasons:    (state 

reasons  for  delay). 

Wherefore  j^our  petitioner  prays  an  order  extending  the  time  for  selling 
said  property  for  said  period,  or  to  such  other  time  as  upon  a  hearing 
hereof  the  court  may  determine  to  be  in  the  best  interests  of  the  creditors 
of  said  trust.  . 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  3315.  . 

§  1089.    Order  postponing  sale. 

(Caption.) 

Comes  now -,  trustee,  and  files  the  following  verified  petition  (in- 
sert), showing  therein  that  it  would  be  to  the  best  interests  of  the  cred- 
itors of  said  trust  to  postpone  the  sale  of  the  assets  thereof  in  said  petition 
beyond  the  time  fixed  by  law  for  such  sale,  and  praying  authority  so  to  do. 
And  the  court  having  examined  said  petition  and  being  sufficiently  advised, 
finds  that  the  prayer  thereof  ought  to  be  granted.  It  is  therefore  ordered 
by  the  court  that  said  trustee  delay  the  sale  of  the  trust  property  in  his 
petition  mentioned  and  described  (substantially)  as  follows  (describe  it), 

until  the day  of ,  19 — ,  unless  the  court  in  the  meantime  shall 

otherwise  order,  and  that  he  give  notice  of  such  sale  as  provided  by  stat- 
ute, and  also  by  posting  five  notices,  etc.,  (state  any  additional  notice  to  be 
given). 

And  upon  such  sale  being  made  said  trustee  shall  make  due  return  there- 
of, as  provided  by  law. 

Burns'  R.  S.  1908,  §  3315. 
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§  1090.    Petition  for  early  sale  at  private  sale. 

(Caption.) 

The  undersigned  trustee  of  the  estate  of  said  assignor,  respectfully  shows 
to  the  court  that  the  assets  of  said  trust,  coming  to  his  knowledge  or  pos- 
session, have  been  duly  inventoried  and  appraised. 

That  the  tangible  personal  property  of  said  estate  is  of  the  following 
character  and  description,  (describe  it),  and  that  the  real  estate  assigned 
is  described  as  follows:  (describe  it).  That  an  early  sale  of  said  property 
(at  private  sale)  would  be  beneficial  to  the  creditors  of  said  trust  for  the 
reasons  following,  (state  reasons  for  early  sale). 

(Said  trustee  further  shows  that  as  appears  of  record holds  upon 

said  (personal)  or  (real  property)  a  (chattel)  mortgage  given  to  secure  an 
indebtedness  of  $ therein  expressed  to  be  owing  by  said  assignor,  ev- 
idenced by  certain  notes  therein  described,  and  said  notes  and  mortgage 
purporting  to  have  been  executed  by  him  prior  to  his  assignment.  That 
your  petitioner  is  satisfied  a  sale  of  said  property  free  from  whatever  lien 
exists  thereon  by  reason  of  said  mortgage  would  be  in  the  interests  of  said 
trust  by  adding  to  the  salable  value  of  said  property  and  thereby  increas- 
ing the  general  fund  of  said  estate). 

Wherefore  petitioner  prays  an  order  of  this  court  authorizing  an  early 
sale  of  said  property  (at  private  sale),  upon  such  notice  and  terms  as  may 
appear  to  be  in  the  best  interests  of  the  creditors  of  said  trust;  (that  the 
same  be  also  ordered  sold  free  and  discharged  from  any  lien  existing  there- 
on by  reason  of  said  mortgage,  and  such  lien  transferred  to  the  fund  aris- 
ing from  such  sale,  and  the  holder  of  said  mortgage  lien  required  to  appear 
and  show  cause  why  such  order  should  not  be  made.) . 

And  he  asks  for  all  other  proper  instructions  in  the  premises. 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 


Burns'  R.  S.  1908,  §  331.5. 


1091.    Order  of  private  sale,  etc. 


(Caption.) 

Comes  now  ,  trustee,  and  by  his  verified  petition,  now  filed  and 

reading  as  follows:    (insert),  represents  to  the  court  that  an  early  sale  of 
the  assets  of  said  trust  in  said  petition  mentioned  at  private  sale  would  be 

beneficial  to  the  creditors  of  said  assignor.     (And  comes  ,  claiming 

10  hold  a  valid  mortgage  lien  in  the  principal  sum  of  $ ,  with  interest 

and  attorney's  fees  thereon,  upon  the  property  described  in  said  petition 
and  in  open  court,  consents  (and  files  such  consent  in  writing)  that  such 
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sale  may  be  made  free  from  his  said  lien  and  the  same  transferred  to  the 
fund  arising  therefrom). 

And  the  court  having  examined  said  petition,  and  being  suflSciently  ad- 
vised in  the  premises,  finds  the  averments  therein  contained  to  be  true  and 
that  in  the  interests  of  the  beneficiaries  of  said  trust  the  prayer  thereof 
ought  to  be  granted. 

It  is  therefore  now  ordered  by  the  court  that  the  property  mentioned  in 
said  petition  and  described  as  follows:  (describe  it),  be  sold  by  said  trustee 
at  private  sale  for  not  less  than  the  full  appraised  value  thereof,  and  upon 
the  following  terms  and  conditions:   (state  them). 

Said  trustee  shall  give  notice  of  the  time,  terms  and  place  of  such  sale 
by  publication,  etc.     (State  notice  to  be  given). 

(It  is  further  ordered  that  said  property  be  sold  free  and  discharged 

from   the  mortgage  lien  claimed  by   said  to  exist  thereon  in  his 

favor,  and  that  said  lien,  to  the  extent  it  may  be  hereafter  found  to  consti- 
tute a  lien  upon  said  property,  be  transferred  and  attach  to  the  fund  aris- 
ing from  such  sale). 

And  said  trustee  is  ordered  to  make  due  report  of  his  proceedings  under 
this  order,  and  time  is  given. 

Burns'  R.  S.  1908,  §  3315. 

§  1092.    Report  of  private  sale. 

(Caption.) 

The  imdersigned,  trustee  of  the  estate  of  said  assignor,  reports  to  the 
court  that  pursuant  to  the  order  of  sale  heretofore  granted  authorizing  the 
private  sale  of  the  property  of  said  trust  therein  mentioned  and  herein- 
after described,  he  gave  notice  of  the  time,  terms  and  place  of  such  sale  by 

publications  thereof  in  the a  (daily)  or  (weekly)  newspaper 

of  general  circulation,  printed  and  published  in  the  city  of ,  Indiana, 

a  copy  of  said  notice  and  proof  of  the  publication  thereof  being  hereto  at- 
tached and  made  part  hereof;  that  on  the  day  of ,  19 — ,  being 

the  time  fixed  for  such  sale,  and  at  the  place  in  said  notice  specified,  he 
sold  at  private  sale  (as  an  entirety)  to for  the  sum  of  $ ,  sub- 
ject to  the  approval  of  this  court,  the  said  property  of  said  trust,  described 
as  follows:  (describe  it);  that  said  sum  was  the  highest  and  best  bid  re- 
ceived and  the  full  appraised  value  of  said  property  (and  the  same  was 
sold  free  and  discharged  from  any  lien  existing  thereon  by  reason  of  a 

mortgage  held  by );  that  said  purchaser  complied  with  the  terms  of 

sale  by  paying  in  cash  $ and  executing  his  two  notes,  each  in  the 

sum  of ,  payable,  respectively,  in  six  and  nine  months,  with  interest, 

waiving  relief,  and  with  as  surety  thereon,  which  cash  and  notes 

said  trustee  brings  into  court  and  asks  that  said  sale  and  his  acts  in  the 
premises  may  be  approved  and  confirmed.  . 

Subscribed  and  sworn  to,  before  me,  this day  of ,  19 — . 
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§  1093.    Order  confirming  sale,  etc. 

(Caption.) 

Comes  now ,  trustee,  and  files  the  following  report  of  sale,  together 

with  proof  of  publication  (and  posting)  of  notice  thereof  (insert),  from 
which  it  appears  that  said  trustee,  after  giving  notice  of  the  time,  terms 
and  place  of  sale,  as  required  by  the  order  of  this  court,  authorizing  the 

same  sold  at  private  sale  to  for  the  sum  of  $ ,  the  following 

described  property  of  said  trust:    (describe  it). 

That  said  purchaser  complied  with  the  terms  of  sale  by  paying  in  cash 

$ of  the  purchase-money,  and  executing  his  two  notes  for  the  residue, 

payable,  with  interest,  in  and  months,  with  surety 

thereon,  and  which  cash  and  notes  are  now  produced  in  court  by  said 
trustee. 

And  the  court,  having  examined  said  report  and  being  advised,  now  ap- 
proves the  same  and  ratifies  and  confirms  said  sale;  and  said  trustee  is  or- 
dered to  deliver  possession  of  said  personal  property  to  said  purchaser,  in 
whom  the  title  thereto  is  now  vested   (free  and  discharged  from  any  lien 

existing  thereon  by  reason  of  a  mortgage  held  by  ),  or   (and  said 

trustee  is  now  ordered  to  execute  a  deed  conveying  said  real  estate  to  said 
purchaser,  free  and  discharged  from  any  lien  existing  thereon  by  reason 
of  a  mortgage  held  by ,  etc.),  which  deed  duly  executed  is  now  sub- 
mitted by  said  trustee  to  the  court  and  the  same  is  now  approved,  so  in- 
dorsed, and  ordered  delivered. 

And  said  trustee  is  directed  to  hold  the  proceeds  of  said  sale  subject  to 
the  further  order  of  this  court. 

Burns'  R.  S.  1908,  §   3315. 


§  1094.    Petition  for  sale  of  uncollected  accounts. 

(Caption.) 

The  undersigned,  trustee  of  the  estate  of  said  assignor,  shows  to  the 
court  that  he  has  reduced  all  of  the  assets  of  said  trust  to  cash,  except  cer- 
tain accounts  included  in  the  assignment,  a  list  of  which  is  hereto  attached, 
marked  Exhibit  "A";  that  he  has  made  diligent  effort  to  collect  the  same, 
but  without  avail,  and  is  of  opinion  that  any  further  prosecution  would  be 
to  the  detriment  of  said  estate;  that  said  uncollected  accounts  are  ap- 
praised at  $ ,  and  in  the  interests  of  the  creditors  of  said  trust  should 

be  ordered  sold  at  public  auction  for  cash,  upon  such  notice  as  the  court 
may  fix.    And  he  prays  an  order  accordingly.  . 

Subscribed  and  sworn  to  before  me, .  . 
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§  1095.    Order  of  sale  on  such  petition. 

(Caption.) 

Comes  now  ,  trustee,  and  files  the  following  verified  petition  (in- 
sert), showing  that  of  the  assets  of  said  trust  there  remain  undisposed  of 

certain  uncollected  accounts  appraised  at  $ ,  and  asking  authority  to 

sell  the  same  at  public  auction. 

And  the  court  having  examined  said  petition  and  being  advised,  finds 
that  in  the  interests  of  said  trust  the  prayer  thereof  ought  to  be  granted. 

It  is  therefore  ordered  by  the  court  that  said  trustee  offer  for  sale  at 
public  auction,  for  cash,  at  the  south  door  of  the  court  house  in  the  city 

of ,  county,  Indiana,  the  accounts  in  said  petition  described, 

after  giving  ten  days'  notice  of  such  sale  by  posting  written  or  printed 
notices  thereof  in  five  public  places  in  said  city. 

And  said  trustee  is  directed  to  make  due  report  of  his  proceedings  under 
this  order,  and  time  is  given.  . 


§  1096.    Petition  to  continue  business  until  sale. 

(Caption. ) 

The  undersigned  trustee  of  the  estate  of  said  assignor,  shows  to  the 
court  that  the  assets  of  said  trust  have  been  duly  inventoried  and  ap- 
praised. That  the  tangible  personal  property  belonging  thereto  consists 
mainly  of  a  stock  of  groceries  on  hand  at  the  time  of  said  assignment  and 
used  by  said  assignor  in  his  business  as  a  retail  grocer,  then  conducted  at 

No.  street,  in  the  city  of  ,  said  county  and  state,  where  said 

stock  still  remains  stored.  That  it  will  be  largely  to  the  benefit  of  the 
creditors  of  said  estate  if  said  stock  be  sold  as  an  entirety  and  in  connec- 
tion with  the  good  will  of  said  business;  that  no  sale  can  be  so  made  to  ad- 
vantage without  at  least weeks'  notice  thereof  and  that  in  order  to 

retain  the  good  will  of  the  business  so  conducted  by  said  assignor  and 
thereby  materially  increase  the  salable  value  of  said  stock  of  merchandise, 
it  is  necessary  and  advisable  to  continue  said  business  until  such  time  as 
the  sale  thereof  can  be  properly  and  sufficiently  advertised.  Said  trustee 
further  shows  that  he  believes  a  sale  of  said  assets  at  private  sale  will  be 
beneficial  to  the  creditors  of  said  trust. 

(That  as  appears  of  record holds  a  mortgage  lien  upon  said  goods, 

given  to  secure  an  indebtedness  of  $ ,  therein  described  as  owing 

from  said  assignor  and  which  mortgage  purports  to  have  been  executed 
prior  to  the  indenture  of  assignment  herein;  and  that  the  general  fund  of 
said  trust  would  be  increased  by  a  sale  of  said  goods  free  from  such  lien). 

Wherefore  your  petitioner  prays  authority  after  such  notice  and  upon 
such  terms  as  the  court  may  fix,  to  sell  said  stock  of  goods  and  the  good 
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will  of  said  business  as  an  entirety  at  private  sale;  that  in  the  meantime 
he  be  authorized  to  continue  said  business  and  make  sale  of  said  goods  at 
retail,  in  the  usual  course  of  trade,  at  not  less  than  the  appraised  value 
thereof,  and  as  an  incident  thereto  that  he  be  empowered  to  employ  neces- 
sary clerical  assistance  and  pay  such  other  expenses  as  may  arise  in  con- 
nection with  his  conduct  of  said  business;  (that  said  sales,  either  at  re- 
tail or  when  said  stock  and  business  shall  all  be  sold  as  an  entirety,  be 
made  free  and  discharged  from  any  lien  existing  by  reason  of  said  mort- 
gage, and  the  same  transferred  to  the  fund  arising  from  such  sales). 

And  he  asks  such  other  orders  and  instructions  relating  hereto  as  the 
court  may  deem  advisable  in  the  interest  of  said  trust.  . 

Subscribed  and  sworn  to  before  me  this day  of ,  19—. 

Burns'  R.  S.  1908,  §  3315.  • 


§  1097.    Order  on  such  petition. 

(Caption.) 

Comes  now  .  trustee,  and  by  his  verified  petition,  now  filed  and 

reading  as  follows,  (insert)  shows  to  the  court  that  the  tangible  personal 
property  belonging  to  said  trust  consists  mainly  of  a  stock  of  groceries  lo- 
cated at  No. street,  in  the  city  of ,  Indiana,  used  by  said  as- 
signor in  his  business  as  a  retail  grocer,  and  that  in  order  to  advantage- 
ously make  sale  thereof  the  same  should  be  advertised  for  at  least  ■ 

weeks,  both  by  publication  and  posting;  that  the  good  will  of  said  business 
is  of  considerable  value  and  should  be  maintained  in  order  to  enhance  the 
selling  price  of  said  merchandise,  and  to  enable  the  same  to  be  done,  said 
business  should  be  continued  at  its  present  location  pending  such  sale. 
And  said  trustee  prays  an  order  directing  the  private  sale  of  said  property 
and  the  continuation  by  him  of  said  business  until  such  sale  is  made.    (Said 

trustee  further  shows  that holds  a  mortgage  upon  said  stock  of 

goods  to  secure  an  indebtedness  therein  described  as  due  from  said  as- 
signor, and  which  is  claimed  by  him  to  be  a  valid  lien  upon  said  property; 

and  now  comes  said  ,  and  (in  writing  and)  in  open  court  consents 

that  said  business,  under  order  of  this  court,  may  be  conducted  by  said 
trustee,  as  prayed  for,  and  that  said  property  may  be  sold  at  retail  in  the 
usual  course  of  trade  until  a  final  sale  thereof  can  be  effected;  that  his  said 
mortgage  lien  may  be  transferred  to  the  fund  derived  from  such  sales  after 
deducting  the  costs  thereof  and  the  legitimate  expense  attending  the  con- 
duct of  said  business  and  chargeable  against  such  fund).  And  the  court 
having  examined  said  petition  and  being  sufficiently  advised  finds  the 
averments  thereof  to  be  true,  and  now  orders  that  said  stock  of  goods  and 

merchandise  so  held  by  said  trustee  be  offered  by  him,  on  the  day  of 

^  19_^  for  sale  at  private  sale  as  an  entirety,  for  not  less  than  the 

then  full  appraised  value  thereof,  and  upon  the  following  terms  and  condi- 
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tions:   (state  terms);  that  he  give  notice  of  such  sale  by publication, 

etc.,  (state  notice). 

The  court  further  orders  that  until  such  sale  is  made  said  trustee  be  au- 
thorized to  continue  said  business  and  make  sale  of  said  stock  at  retail  in 
the  usual  course  of  trade;  and  to  that  end  he  is  hereby  empowered  to  em- 
ploy necessary  clerical  assistance  at  an  expense  not  in  excess  of  $ 

per  week  and  pay  such  other  legitimate  expenses  as  may  be  incident  to  the 
proper  conduct  of  said  business,  vouchers  for  which  shall  be  filed  with  his 
report  in  settlement  of  said  trust. 

(Said  sales,  whether  at  retail  or  as  an  entirety,  shall  be  made  free  and 
discharged  from  any  lien  existing  upon  said  property  by  reason  of  the 

mortgage  held  by  said ,  and  such  lien  to  the  extent  it  may  hereafter 

be  found  and  adjudged  to  constitute  a  lien  thereon  shall  be  transferred 
and  attach  to  the  fund  arising  from  such  sales,  after  payment  of  the  ex- 
pense of  sales  and  of  the  conduct  of  such  business  by  the  trustee).  And 
said  trustee  is  further  required  to  report  as  speedily  as  may  be  an  account 
of  his  operation  of  said  business,  and  of  the  final  sale  of  said  property  to 
this  court  for  its  action  thereon. 

And  this  trust  is  continued  for  report  of  said  trustee. 


§  1098.    Affidavit  to  claim. 


state  of  Indiana, 
Countj 


••} 


,  being  duly  sworn  upon  oath,  says  that  the  foregoing  claim  in  his 

favor  against  the  estate  of ,  an  insolvent  debtor,  is  just  and  lawful; 

that  there  are  no  credits,  set-offs  or  counterclaims  against  the  same  except 
as  therein  stated  and  set  forth;  that  no  part  of  said  claim  is  for  usurious 

interest,  and  that  the  amount  thereof,  to-wit:  $ ,  is  justly  due  to  him 

from  the  estate  of  said  debtor,  and  remains  wholly  unpaid.  . 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — -. 

Burns'  R.  S.  1908,  §  3322.  ,  Trustee. 

§  1099.    Petition  to  pay  lien. 

(Caption.) 
,  the  undersigned,  trustee  of  the  estate  of  said  assignor,  respect- 


fully shows  to  the  court  that  among  the  assets  of  said  trust  is  the  follow- 
ing described  property:  (describe  it).  That  at  the  time  of  and  prior  to 
the  assignment  said  property  was  and  still  is  encumbered  with  a  mort- 
gage executed  by  said  assignor  to  on  the  ■ — —  day  of ,  19 — , 

to  secure  the  payment  of  certain  notes  therein  described,  payable  to  said 
mortgagee,  upon  which  remain  due  and  unpaid  in  principal  and  interest 
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the  sum  of  $ ;  that  the  said  mortgage  was  duly  recorded  in  the  re- 
corder's office  of  county,  Indiana   (where  said  assignor  then  and 

now  resides),  or   (where  said  real  estate  is  situate)   on  the  day  of 

_  19 — ^  as  appears  of  record  in  mortgage  record  at  page  

of  the  records  of  said  county,  and  that  the  same  constitutes  a  valid  and 
subsisting  lien  upon  said  property  in  the  amount  aforesaid,  and  is  the 
only  encumbrance  thereon. 

And  said  trustee  shows  that  he  now  has  in  his  hands  sufficient  money 
belonging  to  the  general  fund  of  such  trust  to  pay  and  discharge  said 
mortgage  lien,  and  that  said  mortgage  creditor  is  willing  to  accept  pay- 
ment thereof;   that  said  property  so  encumbered  is  of  the  appraised  and 

fair  cash  value  of  $ ,  and  would  sell  to  greater  advantage  and  at  a 

higher  price  if  sold  free  from  liens. 

And  your  petitioner,  being  satisfied  that  the  payment  of  said  mortgage 
lien  would  materially  increase  the  general  fund  of  said  trust  by  enhanc- 
ing the  salable  value  of  said  property,  prays,  the  court  for  authority  to 
pay  said  mortgage  debt  out  of  the  money  of  said  estate  so  in  his  hands. 

Subscribed  and  sworn  to  before  me  this day  of ,  19—. 

Burns'   R.   S.  1908,   §  1254.  • 


§1100.    Order  on  such  petition. 

(Caption.) 

Comes  now  ,  trustee  of  the  estate  of  said  assignor  and  by  his 

verified  petition  now  filed  and  reading  as  follows  (insert)  shows  that  the 
following  property  constitutes  a  part  of  the  assets  of  said  trust  assigned 
to  him,  viz.:    (describe   it).     That  said  property   is  encumbered  with  a 

valid  mortgage  lien   in  favor  of  upon  which  is  due  the  sum  of 

$ ,  and  that  the  payment  thereof  would  enhance  the  salable  value 

of  said  property  and  materially  increase  the  general  fund  of  said  trust. 
Said  trustee  further  shows  that  the  appraised  and  fair  cash  value  of  said 

property  so  encumbered   is  $ ;    that  he  has  in  his  hands  sufficient 

money  to  discharge  said  lien  and  applicable  to  the  payment  thereof  and 
asking  authority  so  to  do.  And  the  court  having  heard  evidence  and  con- 
sidered said  petition  finds  the  averments  therein  contained  to  be  true 
and  that  in  the  interests  of  said  trust  the  prayer  thereof  ought  to  be 
granted.  It  is  therefore  ordered  by  the  court  that  said  trustee,  out  of 
the  general  fund  of  said  trust  estate,  pay  and  discharge  the  said  mortgage 
lien  upon  surrender  of  the  notes  therein  described  and  a  proper  release 
and  satisfaction  of  said  mortgage. 
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§  1101.    Petition  for  payment  of  mortgage  lien. 

(Caption.) 

The  undei-signed  respectfully  shows  to  the  court  that  on  the  day 

of ,  19 — ,  said executed  for  a  valuable  consideration  his  cer- 
tain promissory  note  whereby  he  promised  to  pay  this  petitioner  

months  after  said  date  the  sum  of  $ with  6  per  cent,  interest  there- 
from,  and  attorneys'   fees,   all   without   relief  from  valuation  laws;    that 

at  the  same  time  to  secure  the  payment  of  said  note,  said  duly 

executed  and  delivered  to  this  petitioner  his  mortgage  upon  the  following 
described  property  then  owned  by  him  to-wit,  (describe  it):  (a  copy  of 
said  note  and  mortgage  being  hereto  attached  and  made  part  of  this  peti- 
tion). That  this  petitioner  caused  said  mortgage  to  be  duly  recorded  on 
the day  of ,  19 — ,  in  the  recorder's  ofl5ce  of county,  In- 
diana, in  which  county  said  mortgagor,  at  the  dates  of  the  execution  and 
record  of  said  mortgage  resided,  and  where  he  still  resides. 

And  petitioner  shows  that  at  this  time  there  remains  due  and  unpaid 
upon  said  mortgage  debt  in  principal,  interest  and  attorneys'  fees  the 
sum  of  $ ,  and  that  the  property  in  said  mortgage  described  after- 
ward came  into  the  possession  of  as  trustee  under  indenture  of 

assignment  executed  by  said  . 

That  afterward,  by  virtue  of  an  order  of  this  court,  said ,  as  such 

trustee,  sold  said  mortgaged  property  for  the  sum  of  $ ,  free  and  dis- 
charged from  the  lien  of  said  mortgage,  and  which  lien  by  the  terms  of 
the  order  authorizing  such  sale  attached  to  the  fund  arising  therefrom; 
that  this  court  confirmed  said  sale  and  said  trustee  now  holds  the  pro- 
ceeds thereof  subject  to  the  payment  of  this  petitioner's  said  mortgage 
debt,  which  constitutes  a  first  and  preferred  lien  thereon. 

Wherefore,  petitioner  prays  an  order  of  this  court  requiring  said  trus- 
tee out  of  the  proceeds  of  the  sale  of  said  mortgaged  property  so  in  his 

hands,  to  pay  this  petitioner  the  sum  of  $ in  payment  of  the  amount 

so  due  upon  his  said  mortgage  and  in  discharge  of  his  lien  so  existing 
upon  said  fund.  . 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 


§  1102.    Order  directing  payment. 

(Caption.) 

Comes  now  ,  claiming  to  hold  a  mortgage  lien  upon  certain  prop- 
erty of  said  trust  heretofore  sold  by  as  trustee,  and  which  lien 

was,  by  the  terms  of  the  order  of  sale,  transferred  to  the  fund  derived 
therefrom,  and  files  his  petition  asking  that  the  same  be  directed  paid  by 
said  trustee  out  of  the  proceeds  of  such  sale.    And  comes  now  said  trus- 
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tee  and  files  to  said  petition  the  following  answer:  (Insert.)  And  the 
issue  upon  said  petition  being  joined,  the  same  is  by  agreement  now  sub- 
mitted to  the  court. 

And  the  court  having  heard  the  evidence,  and  being  sufficiently  advised 
in  the  premises,  finds  for  said  petition,  and  that  the  allegations  in  his 
said  petition  contained  are  true.  It  is  therefore  now  considered  and  ad- 
judged by  the  court  that  said  petitioner  held  a  valid  mortgage  lien  upon 
certain  of  the  property  of  said  trust  sold  by  said  trustee,  upon  which  is 

due  him,  in  principal,  interest  and  attorney's  fees,  the  sum  of  $ ; 

that  said  lien  was  transferred  to  and  constitutes  a  first  and  preferred  lien 
upon  the  proceeds  of  the  sale  of  said  mortgaged  property  now  in  the  hands 
of  said  trustee,  which  in  amount  are  sufficient  to  pay  and  discharge  the 
same. 

And  said  trustee  is  now  ordered  by  the  court,  out  of  the  proceeds  of  the 
sale  of  said  mortgaged  property,  to  pay  said  petitioner  in  full  discharge 
of  his  said  lien,  and  the  indebtedness  thereby  secured,  the  said  sum  of 

$ ,  and  upon  so  doing  that  said  trustee  receive  credit  therefor  in 

his  settlement  of  this  trust. 

And  the  costs  hereof  are  ordered  taxed  against  said  trust  estate. 


§  1103.    Petition  for  distribution. 
(Caption.) 

The  undersigned  shows  to  the  court  that  he  is  a  bona  fide  creditor  of 

said  trust  estate  in  the  sum  of  $ ,  evidenced  by  his  claim  filed  with 

and  allowed  by  ,  trustee,  and  upon  which  no  dividend  has  been  de- 
clared or  paid.    That  the  general  claims  allowed  against  the  estate  of  said 

assignor  amount  to  the  sum  of  $ (and  the  general  claims  filed  and 

pending  for  action  to  the  sum  of  $ ,  making  an  aggregate  of  $ ) 

as  representing  all  of  the  general  indebtedness  of  said  estate  now  claimed 
or  known  to  exist.  That  said  trustee  has  in  his  hands,  subject  to  the  pay- 
ment of  claims  of  general  creditors,  the  sum  of  at  least  $ ,  being 

more  than  sufficient  to  pay  a  dividend  of  10  per  cent,  upon  the  aggregate 
general  indebtedness  allowed    (and  pending  for  allowance)    as  aforesaid, 

(and  has  other  trust  assets  not  yet  reduced  to  cash).    That  months 

have  elapsed  since  said  trustee  qualified  and  no  good  reason  exists  why 
a  partial  distribution  of  the  funds  of  said  trust  should  not  be  made. 
Wherefore  he  prays  that  said  trustee,  out  of  the  money  so  in  his  hands, 
be  required  to  pay  into  this  court  a  sum  sufficient  to  enable  the  payment 
of  at  least  a  10  per  cent,  dividend  upon  the  general  claims  filed  and 
allowed  against  said  trust  estate,  as  above  set  forth.  . 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'   R.    S.    1908,   §  3315.  . 
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§  1104.    Order  of  distribution. 

(Caption.) 

Comes  now  ,  a  general  creditor  of  said  estate,  and  flies  the  fol- 
lowing verified  petition  (insert)  averring  that  trustee  thereof  has 

in  his  hands  sufficient  funds  to  pay  upon  general  claims  a  dividend  of 
at  least  10  per  cent,  and  praying  that  such  dividend  may  be  declared  and 
ordered   paid. 

And  comes  now  said  trustee  and  enters  his  appearance  to  said  petition 
(and  files  thereto  the  following  answer): 

And  the  court  having  examined  said  petition,  and  being  sufficiently  ad- 
vised, finds  that  a  dividend  of  10  per  cent,  upon  the  general  claims  filed 
and  allowed  against  said  estate  can  at  this  time  be  safely  paid,  and  such 
dividend  is  hereby  declared.  The  court  further  finds  that  the  amounts 
of  the  claims  so  allowed,  and  the  names  of  the  creditors  to  whom  the 
same  are  respectively  due,  are  as  follows:  (give  list  of  allowed  claims, 
etc.).    And  said  trustee,  out  of  the  funds  of  said  trust,  is  now  ordered  to 

forthwith  pay  to  the  clerk  of  this  court  $ ,  to  be  by  him  distributed 

and  paid  out  to  said  creditors  by  way  of  a  10  per  cent,  dividend  upon 
their  said  claims,  as  above  set  forth;  which  sum  is  accordingly  now  paid 
by  said  trustee,  in  open  court,  and  said  payment  is  allowed  to  him  as 
a  proper  credit  in  his  settlement  of  said  trust. 

Burns'  R.  S.  1908,  §  3315. 

§  1105.    Petition  by  creditors  for  removal  of  assignee. 

The  undersigned  show  to  the  court  that  they  are  bona  fide  creditors  of 
said  trust  estate  in  the  amounts  set  opposite  their  respective  signatures, 
attached  to  this  petition. 

That  in  the  aggregate  their  said  claims  represent  in  amount,  as  they 
believe,  at  least  one-half  of  the  liabilities  of  said  assignor. 

And  they  pray  the  court  that  ,  selected  by  said  assignor,  in  his 

indenture  of  assignment,  as  trustee  of  the  property  of  said  insolvent 
debtor  (and  who  has  duly  qualified  and  is  acting  as  such  trustee),  may 
be  removed  from  said  trust,  and  some  suitable  and  disinterested  person 
appointed  in  his  stead.  Amts.  of  Claims. 


Burns'  R.  S.  1908,  §  3306. 


1106.    Petition  to  remove  for  failure  to  qualify. 


(Caption.) 


The  undersigned  shows  to  the  court  that  one  ,  being  in  embar- 
rassed and  failing  circumstances,  by  his  indenture,  duly  executed  on  the 
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day  of ,  19 — ,  made  a  general  assignment  of  all  his  property 

to  in  trust  for  the  benefit  of  all  his  bona  fide  creditors;  that  said 

indenture  of  assignment  was,  on  the  day  of  ,  19 — ■,  duly  re- 
corded in  the  recorder's  office  of  county,  Indiana,  in  which  county 

said  assignor  resided  at  the  time  of  the  execution  and  record  of  said 
indenture;  that  said  ,  the  trustee  named  in  said  indenture  of  as- 
signment, has  failed  to  file  any  copy  thereof  in  the  clerk's  office  of  this 
court  and  has  failed  and  neglected  to  execute  any  undertaking  for  the 
faithful  discharge  of  his  duties  or  otherwise  qualify  as  such  trustee;  that 
said  assignor  is  justly  indebted  to  this  petitioner  in  the  sum  of  $ . 

Wherefore,  he  prays  that  said  may  be  removed  as  such  trustee 

and  that  this  court  will  appoint  in  his  stead  some  suitable  person  to  ex- 
ecute said  trust.  . 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  3310.  . 

§  1107.    Petition  to  remove  trustee  for  cause. 

(Caption.) 

The  undersigned  shows  to  the  court  that  he  is  a  creditor  of  said  trust 

in  the  sum  of  $ ,  and  that  his  claim  against  the  same  has  been  duly 

presented  and  allowed;  that  ,  who  qualified  and  is  acting  as  trus- 
tee of  said  estate,  should  be  removed  for  the  reasons  following: 

1.  He  is  an  habitual  drunkard  and  thereby  disqualified  to  discharge 
his  duties. 

2.  He  has  refused  and  neglected  to  collect  the  accounts  owing  said  trust 
estate,  although,  with  "proper  effort,  the  same  could  long  since  have  been 
collected. 

3.  He  has  failed  and  refused,  without  reason  or  authority,  to  make  any 
sale  of  the  property  of  said  trust,  subject  to  sale,  although  the  time  fixed 
therefor  by  law  has  passed. 

(Or,  state  any  sufficient  cause  for  removal.) 

Wherefore,  petitioner  prays  an  order  of  this  court  removing  said  trus- 
tee and  appointing  some  suitable  person  as  his  successor.  . 

Subscribed  and  sworn  to  this day  of ,  19 — . 

Burns'  R.   S.  1908,   §  3325.  . 


.§  1108.    Order  of  removal  on  petition  of  creditors. 

(Caption.) 

Come  now ,  claiming  to  be  bona  fide  creditors  of  said  trust  estate 

and  to  represent  in  amount  at  least  one-half  of  the  liabilities  thereof,  and 

Pro.  Law. 
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submit  the  following  petition  praying  for  the  removal  of as  trustee 

(insert).  And  comes  also  said  trustee  and  enters  his  appearance  herein 
and  files  to  said  petition  the  following  answer  (insert),  and  thereupon  said 
petition  is  submitted  to  the  court. 

And  the  court  having  heard  the  evidence,  and  being  sufficiently  advised, 
finds  that  the  claims  represented  by  said  petitioners  aggregate  in  amount 
at  least  one-half  of  the  liabilities  of  said  assignor,  and  that  of  right  they 
are  entitled  upon  their  said  petition  to  have  said  trustee  removed. 

It  is  therefore  ordered  by  the  court  that  said  be,  and  he  is  here- 
by removed,  as  trustee  of  the  estate  of  said  assignor,  and appointed 

in  his  place  and  stead.    And  comes  now  said and  accepts  such  trust 

and  makes  the  oath  by  law  required  and  executes  a  written  undertaking 
conditioned  for  the  faithful  discharge  of  his  duties,  in  a  penalty  and 
with  surety  to  the  approval  of  the   court,  which  oath  and  undertaking 

read   as  follows:    (insert).     And  said  ,   so   removed  as  trustee,  is  ■ 

hereby  required,  within  days  herefrom  to  file  in  this  court  a  com- 
plete exhibit  of  his  administration  and  account  for  and  turn  over  to  his 
said  successor  all  of  the  assets  of  said  trust  with  which  he  may  be  found 
chargeable. 

And  said  is  now  directed  and  empowered  to  proceed  to  adminis- 
ter the  estate  of  said  assignor  to  the  same  extent  and  in  the  same  man- 
ner as  if  he  had  been  named  as  trustee  thereof  in  the  indenture  of  as- 
signment and  had  duly  qualified  thereunder. 

And  the  costs  of  this  proceeding  are  ordered  taxed  against  said  trust 
estate. 

Burns'  R.  S.  1908,  §  3306. 

§  1109.    Order  of  removal  on  petition  for  cause  or  failure 
to  qualify. 

(Caption.) 

Comes  now  ,  claiming  to  be  a  creditor  of  said  trust  estate,  and 

submits  the  following  petition:  (insert),  praying  therein  for  the  removal 
of as  trustee  thereof  for  the  reasons  in  said  petition  set  forth. 

And  comes  also  said  trustee  and  files  to  said  petition  the  following  an- 
swer:   (insert). 

And  the  issue  being  joined,  said  petition  is  now  submitted  to  the  court. 

And  the  court,  having  heard  the  evidence  and  being  sufficiently  ad- 
vised, finds  that  the  matter  in  said  petition  contained  are  true. 

It  is,  therefore,  now  ordered  by  the  court  that  said  ,  for  failure 

to  (qualify  as  such  trustee  as  provided  by  law)  or  (properly  discharge 
the  duties  of  his  said  trust),  be  and  he  is  hereby  removed  as  trustee  of 
the  estate  of  said  assignor,  and appointed  in  his  place  and  stead. 

And  now  comes  said and  accepts  such  trust,  and  makes  the  oath 

by  law  required  and  executes  .a  written  undertaking  conditioned  for  the 
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faithful  discharge  of  his  duties,  in  a  penalty  and  with  surety  to  the  ap- 
proval of  the  court,  which  oath  and  undertaking  read  as  follows:    (insert). 

And  said  ,  so  removed  as  trustee,  is  hereby  required,  within  • 

days  from  this  time,  to  file  in  this  court  a  complete  exhibit  of  his  ad- 
ministration of  said  trust,  and  account  for  and  turn  over  to  his  successor 
therein  all  of  the  assets  thereof  with  which  as  such  trustee  he  may  be 
found  chargeable. 

And  said  is  now  directed  and  empowered  to  proceed  to  admin- 
ister the  estate  of  said  assignor  to  the  same  extent  and  in  the  same  man- 
ner as  if  he  had  been  named  as  trustee  thereof  in  the  indenture  of  as- 
signment and  duly  qualified  thereunder.  And  it  is  further  ordered  by  the 
court  that  the  costs  accrued  in  this  proceeding  be  and  they  are  adjudged 
against  said  trustee  personally,  or  against  said  trust  estate  (as  the  equity 
of  the  case  requires). 

Burns'  R.  S.  1908,  §§  3310,  3325. 


§  1110.    Trustee's  first  report. 


(Caption.) 


The  undersigned  trustee  of  the  estate  of  said  assignor  reports  to  the 

court  that  he  qualified  as  such  on  the day  of ,  19 — ,  and  to  this 

time  the  total  amount  of  money  coming  to  his  hands  and  the  sources 
from  which  the  same  was  derived,  are  as  follows: 

From  assignee  at  time  of  assignment $ 

From  sale  of  real  estate 

From  sale  of  personal  property 

From  collection  of  accounts,  etc 

From  interest  received   

Total $ 

That  he  holds  notes  given  for  deferred  payments  of  the  purchase- 
money  of  property  sold  amounting  to $ 

That  there  remain  uncollected  accounts,  bills  receivable,  etc.,  of 
the  appraised  value  of 

And  other  undisposed  of  assets  appraised  at 

Total   $ 

He  further  shows  that  out  of  the  money  so  received  he  has  ex- 
pended in  payment  of  certain  preferred  debts  and  expenses  as 
shown  by  Exhibit  "A,"  hereto  attached,  vouchers  for  which  will 
be  filed  with  his  final  report  the  sum  of $ 

Total    $ 
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RECAPITULATION. 

Total  amount  of  money  received $ 

Amount  expended   

Amount  of  money  now  in  trustee's  hands $ 

Appraised  value  of  unsold  and  uncollected  assets $ 

Principal  of  notes  given  for  property  sold  by  trustee 

Value  of  remaining  assets  other  than  cash $ 


Said  trustee  further  reports  that  the  following  duly  verified  claims 
against  the  estate  of  said  assignor  submitted  to  and  filed  with  him  as 
such  trustee,  he  has  upon  investigation  found  correct  and  concluded  to 
and  has  allowed,  viz:  (Give  names  and  residences  of  creditors,  nature  of 
claims  and  amounts). 

(That  the  following  claims  against  said  trust  estate  filed  with  and  pre- 
sented to  him  as  trustee  should  not  in  his  opinion  be  allowed  and  he  has 
refused  to  allow  the  same,  viz:    (Give  names,  amounts,  etc.) 

(And  which  claims  so  disallowed  are  herewith  brought  into  court  for 
further  action  thereon.) 

Said  trustee  shows  that  the  claims  so  allowed  (and  rejected)  as  above 
set  forth  constitute  all  the  claims  of  creditors  against  said  estate  filed 
with  or  presented  to  him  as  trustee  thereof. 

And  he  asks  approval  of  this  report  and  such  orders  thereon  as  the 
court  may  deem  advisable  in  the  interests  of  said  trust. 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 


Burns'  R.  S.  1908,  §  3317.  • 

§  1111.    Order  upon  first  report. 

(Caption.) 

Comes  now ,  trustee  of  the  estate  of  said  assignor,  and  files  the 

following  report    (insert),  showing  that  he  has  on  hands  money  of  said 

trust  amounting  to  $ ,  and  other  assets  thereof  not  yet  reduced  to 

cash  of  the  appraised  and  estimated  value  of  $ .     That  the  claims 

filed  with  and  presented  to  him  aggregate  the  sum  of  $ ,  (all  of  which 

he  has  allowed)  or  (of  which  claims  amounting  to  $ ,  he  has  al- 
lowed and  claims  amounting  to  the  sum  of  $ ,  he  has  refused  to  al- 
low) a  list  of  said  claims  so  allowed  and  disallowed,  appearing  in  said 
report. 

And  the  court  being  advised  now  confirms  said  report  and  orders  the 
clerk  to  spread  the  same  of  record,  (distinguishing  in  his  record  of  the 
list  of  claims  so  presented  to  and  reported  by  said  trustee,  between  those 
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allowed  and  disallowed,  and  entering  upon  the  proper  dockets  of  this 
court  for  trial  at  the  next  term  thereof  all  claims  which  said  trustee  has 
so  refused  to  allow). 

And  the  settlement  of  this  trust  is  continued. 

Burns'  R.  S.  1908,  §§  3317,  3318. 

§  1112.    Petition  for  examination  of  assignors  and  others. 

(Caption.) 

The  undersigned  trustee  (or  creditor)  of  the  estate  of  said  assignor 
shows  to  the  court:  That  said  assignor  at  the  time  of  the  execution  by 
him   of   the   indenture   of   assignment   herein  was   possessed   in   his  own 

right  of  the  sum  of  $ ,  which  he  then  had  and  is  believed  to  still 

have  on  deposit  in  the  name  of  ,  his  wife,  in  the  bank,  in 

the  city  of  ,  Indiana;   that  in  fraud  of  his  creditors  said  assignor 

withheld  said  money  from  the  operation  of  said  trust  and  concealed  the 
fact  that  he  owned  the  same  or  had  any  interest  therein,  and  refuses  to 
account  for  or  transfer  the  same  to  said  trust.  That  said  sum  was  so 
deposited  within  six  months  prior  to  his  said  assignment,  and  by  virtue 
of  said  assignment  became  and  is  the  property  of  said  trust  estate. 

And  petitioner  further  avers  that  said  assignor,  within  six  months 
prior  to  his  assignment  was  the  owner  of  certain  good  and  collectible  ac- 
counts, a  list  of  which  this  petitioner  is  unable  to  give;  that  with  knowl- 
edge of  his  insolvency  and  while  contemplating  the  assignment  of  his 
property  by  him  afterward  executed,  said  assignor  without  consideration 
and   to   defraud   his   creditors,   transferred   and   delivered    said   accounts 

within  the  time  aforesaid,  to  ,  in  whose  possession,  without  right 

or  title,  they  now  are.  That  said  accounts  are  assets  of  and  subject  to 
the  operation  of  the  general  trust,  and  are  fraudulently  withheld  there- 
from. 

Wherefore   petitioner   prays  the   court   that   said  assignor,   said 

,  his  wife,  said and ,  cashier  of  said  bank,  may 

be  ordered  to  appear  before  this  court  without  delay,  then  and  there  to  be 
examined  under  oath  touching  the  matters  herein  alleged,  and  abide  such 
order  as  the  court  may  make;  that  said  assignor  may  be  also  required 
at  the  same  time  and  place  to  produce  all  books  and  papers  relating  to 
his  business  affairs  and  transactions  during  the  six  months  last  preced- 
ing his  said  assignment.  • 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  3321.  ■ 
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§  1113.    Order  directing  examination. 

(Caption.) 

Comes  now  ,  trustee   (or  creditor)   of  the  estate  of  said  assignor 

and  files  the  following  verified  petition  (insert),  averring  therein  that 
said  assignor  within  six  months  prior  to  his  assignment,  fraudulently 
made  certain  transfers  and  withheld  certain  of  his  property  subject  to 
the  operation  of  said  trust  and  asking  that  the  persons  concerned  therein 
and  in  said  petition  named,  may  be  examined  under  oath  touching  such 
transactions. 

And  being  advised  the  court  now  orders  that  the  persons  named  in  said 

petition,  to-wit:   the  assignor  ,  his  wife and  , 

cashier  of  bank,  be  and  they  are  hereby  required  to  personally 

appear  in  this  court  on  ,  the  day  of  ,  19 — ,  at  

o'clock  M.,  then  and  there  to  answer  under  oath  all  questions  that 

may  be  put  to  them  touching  their  knowledge  of  the  matters  in  said  peti- 
tion alleged.  And  said  assignor  at  the  same  time  and  place  is  ordered 
to  produce  all  books  and  papers  relating  to  his  business  and  affairs  dur- 
ing the  six  months  immediately  preceding  his  assignment. 

And  the  clerk  of  this  court  is  directed  to  issue  a  certified  copy  of  this 

order  to  the  sheriff  of county,  to  be  by  him  served  upon  said  parties 

without  delay. 

Burns'  R.  S.  1908,  §  3321. 


§  1114.    Order  upon  such  examination. 

(Caption.) 

Comes  now  said  assignor,  and  come  also,  ,  ,  in  compliance 

with  an  order  of  this  court,  requiring  them  to  appear  at  this  time  and 
submit  to  an  examination  under  oath  touching  certain  matters  alleged  in 

the  petition  of  ,  trustee;    and  said  assignor  also  brings  certain  of 

his  books  and  papers  as  directed  by  such  order,  and  now  comes  , 

trustee,  and  come  also  ,  creditors  of  said  trust  by  counsel. 

And  thereupon  the  said  parties,  having  been  first  duly  sworn,  are  ex- 
amined touching  their  knowledge  of  or  connection  with  the  alleged  fraud- 
ulent transactions  in  said  petition  set  forth,  and  such  examination  is  taken 

down  at  the  time,  under  order  of  court  by  ,  oflBcial  stenographer 

thereof,  who  is  directed  to  prepare  and  file  a  long-hand  manuscript  of  his 
notes  so  taken.  And  such  examination  having  been  concluded,  and  the 
court  being  sufficiently  advised  in  relation  thereto,  now  finds  that  as  al- 
leged in  said  petition  (set  out  findings). 

It  is  therefore  ordered  by  the  court  that  said  assignor,  without  delay, 
turn  over  to  said  trustee  the  property  by  him  fraudulently  withheld  from 
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the  operation  of  said  trust  as  above  found,  and  failing  so  to  do  that  he 
be  committed  to  the  jail  of  this  county  until  the  court  shall  otherwise 
order;  that  said  be  and  he  is  restrained  and  enjoined  from  dispos- 
ing of  or  encumbering  the  said  property  so  transferred  to  him  by  said 
assignor,  and  that  said  trustee  proceed  at  once  in  due  form  of  law  to 

recover  the  same  for  the  use  of  said  trust  in  the  event  said shall 

fail  upon  demand  to  make  return  thereof.  And  the  costs  herein  accrued 
are  adjudged  against . 


§  1115.    Complaint  to  set  aside  mortgage. 

(Caption.) 

The  plaintiff, ,  as  trustee  of  the  estate  of ,  complains  of  the 

defendants,  ,  and  says: 

That  heretofore,  to-wit:  on  the  day  of ,  19 — ,  said  be- 
ing in  failing  and  embarrassed  circumstances,  by  his  indenture  of  as- 
signment duly  executed  on  said  date  made  a  general  assignment  in  trust 
of  all  his  property  for  the  benefit  of  all  his  bona  fide  creditors,  to  this 
plaintiff. 

That  plaintiff  accepted  said  trust,  and  thereafter,  on  the  day  of 

,  19 — ,  said  indenture  of  assignment  was  duly  recorded  in  the  re- 
corder's office  of  county,  Indiana,  at  page of  ,  Record 

,  of  the  records  thereof;  and  on  the day  of ,  19 — ,  a  copy 

of  said  indenture  and  of  the  schedule  annexed  thereto,  was  filed  in  the 

office  of  the  clerk  of  the  circuit  court  of  said  county  of ,  the  same 

being  the  county  where  said  assignor  resided  at  the  time  of  the  execution 
and  record  of  said  indenture  of  assignment  and  at  the  time  of  the  filing 
of  the  copy  thereof  as  aforesaid;  a  copy  of  said  indenture  and  schedule 
being  filed  herewith  and  attached  hereto,  and  as  Exhibit  "A"  made  a 
part  of  this  complaint. 

That  thereupon  plaintiff  took  possession  of  said  trust  property,  and  on 

the day  of  ,  19 — ,  duly  qualified  as  trustee  thereof  under  said 

indenture  of  assignment,  by  making  oath  as  by  law  required  and  executing 
a  written  undertaking  in  manner  and  form  as  by  statute  provided,  to  the 
approval  of  the  clerk  of  the  circuit  court  of  the  county  last  aforesaid. 
That  plaintiff,  after  so  qualifying,  at  once  entered  upon  the  discharge  of 
his  duties  as  such  trust  and  is  still  so  acting. 

Plaintiff  further  alleges  that  on  the  day  of  ,  19 — ,  said  as- 
signor   ,  made,  executed  and  delivered  to  the  defendant  ,  a 

certain  (chattel)  mortgage  covering  a  part  of  the  property  so  assigned 
to  this  plaintiff,  more  particularly  described  as  follows:  (describe  prop- 
erty ) . 

That  said  mortgage  purports  to  have  been  so  given  to  secure  the  notes 
and  debts  therein  stated  and  described  as  follows:  (One  promissory  note 
in  the  sum  of  $500,  dated  ,  19 — ,  payable  to  in  one  year 
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from  its  date,  etc.)     That  said  mortgage  was  afterward,  on  the  day 

of ,  19 — ,  recorded  in  the  recorder's  office  of  said  county  of  , 

in  which  county  said  assignor  at  the  time  resided.  A  copy  of  said  mort- 
gage is  filed  herewith  and  attached  hereto,  and  as  Exhibit  "B"  made  a 
part  of  this  complaint. 

And  plaintiff  charges  that  said  mortgage  was  not  executed  until  after 

said  assignor had  entered  upon  the  making  of  said  assignment; 

that  the  same  was  executed  contemporaneously  with  the  execution  of  said 
assignment,  and  that  said  mortgage  and  said  assignment  were  parts  of 
one  and  the  same  transaction. 

or 

(show  that  said  chattel  mortgage  was  not  I'ecorded  within  ten  days  from 
its  execution)  or,  (that  while  mortgage  was  made,  acknowledged  and  re- 
corded, it  was  never  executed  by  delivery  to  mortgagee  or  to  any  one  by 
him  authorized  to  accept  delivery,  or  not  delivered  until  after  assignment 
was  made),  or  (that  notes  described  in  mortgage  were  wholly  without 
consideration,  etc.,  or,  any  other  sufficient  cause). 

Wherefore,  plaintiff  prays  the  court  that  said  mortgage  may  be  ad- 
judged fraudulent  and  void  as  against  this  plaintiff  and  the  creditors  of 
said  trust,  and  decreed  to  be  no  valid  lien  upon  the  property  therein  de- 
scribed; and  he  asks  for  all  other  proper  relief  in  the  premises.    . 

§  1116.    Order  on  petition  to  set  aside  mortgage. 

(Caption.) 

Comes  now  the  plaintiff  and  comes  also  the  defendant  both  in  person 
and  by  counsel  and  said  defendant  now  files  to  the  complaint  the  follow- 
ing answer  (insert)  to  the  second  paragraph  of  which  the  plaintiff  files 
the  following  reply   (insert). 

And  the  issues  in  this  behalf  being  joined  this  cause  for  trial  is  now 
submitted  to  the  court. 

And  the  court  having  heard  the  evidence  and  being  sufficiently  advised 
in  the  premises  finds  for  the  plaintiff;  that  the  allegations  in  his  com- 
plaint contained  are  true  and  that  as  therein  alleged  (set  out  material 
allegations  as  proven). 

It  is  therefore  considered  and  decreed  by  the  court  in  accordance  with 
the  foregoing  findings  that  the  mortgage  in  said  complaint  set  forth  ex- 
ecuted by  said  assignor to  said  defendant upon  certain  prop- 
erty of  said  trust  estate  in  said  mortgage  and  heretofore  described  be  and 
the  same  is  hereby  adjudged  fraudulent  and  void  and  of  no  effect  as 
against  said  plaintiff  as  such  trustee  or  against  the  creditors  of  said  trust, 
and  that  said  mortgage  constitutes  no  lien  or  claim  whatever  upon  the 
property  so  described. 

It  is  further  adjudged  that  said  plaintiff  as  such  trustee  take  and  dis- 
pose of  said  property,  as  part  of  the  assets  of  said  trust,  free  and  dis- 
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charged  from  any  lien  or  interest  in  or  upon  the  same  claimed  or  asserted 

by  said  defendant  by  reason  of  such  mortgage,  and  that  he,  said 

plaintiff,  have  and  recover  of  said  defendant  his  costs  in  this  be- 
half expended. 

§  1117.    Final  report  of  trustee. 

(Caption.) 

The  undersigned,  trustee   of  the   estate   of  said  assignor,  submits  the 
following  report  in  final  settlement  of  said  trust. 
He  charges  himself  as  follows: 

Vv'ith  amount  received  from  sale  of  real  estate $ 

From  sale  of  personal  property 

Interest  collected  on  notes  for  deferred  payment 

Accounts  collected 

From  sale  of  accounts   

Total    5 

He  claims  the  following  credits: 
Voucher  1.     Paid  clerk  for  distribution  to  creditors $ 

2.  Appraisers'  fees 

3.  Storage  of  goods  pending  sale 

4.  Mortgage  lien  of on  real  estate 

Total   ^ 

REC.iPITULATIOX. 

Total  amount  chargeable   $ 

Total  expended    

Balance  on  hands 5 

Said  trustee  shows  to  the  court  that  more  than  one  year  has  elapsed 
since  he  qualified  and  that  all  of  the  assets  of  said  estate  have  been  re- 
duced to  cash;  that  all  claims  presented  to  or  filed  with  him  as  such 
trustee  have  been  allowed  or  otherwise  disposed  of,  and  he  attaches  here- 
to a  list  of  all  creditors  whose  claims  have  been  allowed  and  the  amounts 
respectively  due  them. 

Said  trustee  now  brings  into  court,  subject  to  its  order,  the  said  balance 
of  $ ,  which  he  avers  represents  all  of  the  assets  of  said  trust  re- 
maining in  his  hands,  or  with  which  he  is  chargeable,  and  asks  that  a 

proper  allowance  therefrom  be  made  him,  and  ,  his  attorney  for 

their  services  in  the  administration  of  said  estate. 
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And  upon  the  same  being  done  and  said  balance  duly  accounted  for  he 
prays  approval  of  this  report,  and  that  as  such  trustee  he  may  be  released 
and  finally  discharged.  . 


State  of  Indiana 
County; 


^4 


,  on  oath,  says  that  the  matters  stated  and  contained  in  the  fore- 
going report  are  true  as  he  verily  believes.  . 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  3324.  . 


§  1118.    Order  on  final  report,  etc. 

(Caption.) 

Comes  nov/  ,  trustee,  and  submits  the  following,  his  account  and 

vouchers,  in  final  settlement  of  said  trust;  (insert),  showing  that  he  has 
reduced  all  of  the  assets  of  said  estate  to  cash,  and  is  chargeable  on  ac- 
count thereof  with  a  balance  of  $ .    And  the  court,  having  examined 

said  report,  now  in  all  things  approves  the  same,  and  orders  said  trustee 
to  pay  into  court  the  said  balance  so  in  his  hands,  which  he  accordingly 
now  does. 

And  having  heard  proof,  the  court  out  of  said  sum  allows  said  trustee 

$ and ,  his  attorney,  $ for  services  by  them  rendered 

in  the  administration  of  said  estate,  and  finds  that  the  sum  of  ^ 


should  be  used  in  payment  of  taxes  assessed  for  the  current  year  against 
the  assets  of  said  trust. 

And  the  clerk  of  this  court,  after  deducting  the  amount  of  said  taxes 
to  be  by  him  turned  over  to  the  county  treasurer,  and  after  payment  of 
the  allowances  so  made  to  said  trustee  and  his  attorney,  together  with 
the  costs  chargeable  against  said  trust,  is  ordered  to  distribute  the  resi- 
due of  said  sum  so  paid  into  court  pro  rata  among  the  creditors  of  said 
estate  whose  claims  have  been  allowed,  as  shown  by  a  list  thereof  filed 
with  and  made  part  of  said  report;  said  clerk  is  further  directed  to  spread 
said  list  of  claims  of  record,  noting  thereon  the  dividends  payable  to  said 
creditors  respectively. 

And  the  court  now  orders  that  said  trustee  be  and  he  hereby  is  released 
and  finally  discharged,  and  said  trust  estate  adjudged  fully  administered 
upon  and  finally  closed  and  determined. 

§  1119.    Deed  of  trustee. 

This  indenture  witnesseth,  that  ,  trustee  of  ,  an  insolvent 

debtor,  as  such  trustee,  and  by  order  of  the circuit  court  of 

county,  Indiana,  entered  at  page of  order  book  of  the  rec- 


§    1 1 19  FORMS    FOR    ASSIGNMENTS.  1679 

ords  thereof,  hereby  conveys  to of  county,  Indiana,  for  the 

sum  of  $ ,  the  following  described  real  estate  situate  in coun- 
ty, Indiana,  to-wit:    (describe  it). 

In  witness  whereof  the  said ,  trustee,  as  aforesaid,  has  hereunto 

set  his  hand  and  seal  this day  of ,  19—.  ,  [Seal.] 

(Add  acknowledgment.)  Trustee. 
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§1120.    Petition  to  adopt  child. 


(Caption.) 
Your  petitioners. 


and 


his  wife,  respectfully  show  to  the 


court  that  they  are  desirous  of  adopting  as  their  child  and  heir  at  law 
,  an  infant  of  the  age  of years,  now  a  resident  of  said  coun- 

i68o 
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ty,  and  the  owner  of  no  property,  real  or  personal;   that ,  the  father 

of  said   infant,   is  dead,  and  his  mother,  ,  resides  at   Xo.  

street,  in  the  city  of  ,  said  county  and  state,  and  is  consenting  to 

such  adoption.  Your  petitioners  further  show  that  they  are  residents  of 
the  city  of ,  state  of ,  and  are  able  to  properly  care  for,  sup- 
port and  educate  said  child. 

Wherefore,  they   pray  the  court  that  such  order  of  adoption  may   be 
made.  • 


Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 


PARENT  S  COXSEXT. 

I,  ,  mother  and  surviving  parent  of  ,  hereby  consent  that 

he  may  be  adopted  by  order  of  the circuit  court  as  the  child  and 

heir  at  law  of and  ,  his  wife.  . 

,  19—. 

Burns'  R.  S.  1908,  §  869. 

§  1121.    Petition  to  adopt  deserted  child. 

(Caption.) 

Your  petitioners,  and  ,  show  to  the  court  that  they  are 

husband  and  wife  and   desirous  of  adopting  as  their  child  and  heir  at 

law  ,  an  infant  aged  years,  and  the  owner  of  no  property, 

real  or  personal;    that and  ,  the  father  and  mother  of  said 

child   (or  ,  the  surviving  parent  of  said  child)    (whose  whereabouts 

are  unknown)  have  deserted  and  abandoned  him;   that  said  child  has  no 

legal  guardian  and  is  now  being  cared  for  and  residing  with  ,  of 

the  city  of  ,  said  county  and  state;  that  these  petitioners  are  resi- 
dents of  the  city  of , county, ,  and  are  able  to  properly 

educate  and  support  said  child. 

Wherefore,  by  reason  of  the  facts  herein  recited,  they  pray  an  order 
of  this  court  adopting  said  infant  as  their  child  and  heir  at  law,  without 
the  consent  of  his  said  parents  (or,  surviving  parent)  thereto.        . 


Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  3098. 

§  1122.    Order  of  adoption. 

Come  now and ,  his  wife,  and  file  the  following  verified 

petition:    (insert),   praying  therein  for  an  order   of  this  court  adopting 
as  their  child  and  heir  at  law  ,  an  infant  aged  years,  the 
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owner  of  no  property,   real  or   personal,   whose  father,  ,   is   dead, 

and  whose  mother,  ,  resides  in  the  city  of ,  county, 

Indiana.    And  now  comes  said ,  mother  of  said  infant,  and  in  open 

court  consents  that  such  adoption  may  be  made,  and  also  files  her  writ- 
ten consent  thereto  in  these  words:  (insert).  And  the  court  having  ex- 
amined said  petition,  and  heard  evidence  thereon,  now  finds  the  aver- 
ments therein  contained  to  be  true,  and  that  in  the  interests  of  said  child 
the  prayer  of  said  petition  ought  to  be  granted.  It  is  therefore  now  or- 
dered by  the  court  that  said  infant, ,  be  and  he  is  hereby  adopted  as 

the  child  and  heir  at  law  of  said  petitioners,  and  that  from  and  after 
this  date  he  take  and  be  known  by  the  name  of  his  said  adopted  parents, 
and  have  and  receive,  by  descent  or  otherwise,  all  rights  and  interests  in 
their  estates  that  he  would  be  entitled  to  if  their  natural  heir. 
And  said  petitioners  are  ordered  to  pay  the  costs  of  this  proceeding. 

Burns'  R.  S.  1908,  §  870. 


§  1123.    Order  on  foreign  adoption. 

(Caption.) 

Comes  now and  files  a  duly  authenticated  copy  of  the  record  of 

his  adoption  in  the  state  of  Illinois  as  the  child  and  heir  at  law  of , 

and  which  record  reads  in  the  words  and  figures  following:    (copy).     From 

which  it  appears,  and  the  court  so  finds,  that  on  the  day  of , 

19 — ,  by  proceedings  had  in  the  probate  court  of  the  county  of  Cook,  in 
the  state  of  Illinois,  and  by  virtue  of  the  order  of  said  court,  then  made 

and  entered,  said  ,  under  and  pursuant  to  the  laws  of  said  state 

of  Illinois,  at  that  time  in  force,  was  legally  adopted  as  the  child  and  heir 

at  law  of  said ;  that  by  reason  of  such  adoption  and  the  filing  and 

entry  herein  of  the  said  record  thereof,  said  becomes  entitled  to 

take  by  inheritance  any  property  in  this  state  of  which  said has 

died  or  may  die  seized  in  the  same  manner  and  to  the  same  extent  as 
if  he  had  been  so  adopted  within  and  pursuant  to  the  laws  of  the  state 
of  Indiana. 

Burns'  R.  S.  1908,  §  874. 

§  1124.    Petition  by  guardian  to  join  in  parol  partition. 

(Caption.) 

The  undersigned,  guardian  of  said ,  shows,  to  the  court  that  his 

said  ward  is  the  owner  in  fee  and  entitled  to  the  possession  of  an  undi- 
vided one-half  interest  in  and  to  the  following  described  real  estate  (de- 
scribe it) :     That  one ,  who  is  the  owner  in  fee  of  an  undivided  one- 
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third  of  said  real  estate  and  one ,  the  owner  in  fee  of  the  remaining 

one-sixth  thereof  are  desirous  of  holding  their  said  interests  therein  in 
severalty. 

And  said  guardian  shows  that  said  real  estate  is  susceptible  of  parti- 
tion without  injurj-,  and  that  subject  to  the  approval  of  this  court  he 
has  agreed  with  the  said  cotenants  of  his  said  ward  to  a  partition  there- 
of, by  the  terms  of  which  agreement  the  said  several  owners  will  have 
assigned  and  set  off  to  them  in  severalty  in  full  of  their  respective  in- 
terests the  following  described  portions  of  said  real  estate  to-wit: 

To  his  said  ward . 

To  said  . 

To  said  . 

And  your  petitioner  says  that  such  division  and  partition  will  be  greatly 
to  the  advantage  of  said  minor,  and  that  the  portion  of  said  real  estate  so 
agreed  to  be  set  off  to  him  in  severalty,  and  above  described,  is  his  full 
interest  in  value  in  and  to  such  lands. 

Wherefore,  that  the  partition  so  agreed  upon  may  be  made  valid  and 
effectual  he  prays  authority  as  such  guardian  to  join  in  and  assent  to 
the  same  and  execute  and  accept  on  behalf  of  said  ward  the  proper  and 
necessary  deeds  of  conveyance.  . 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  3093. 

§  1125.    Order  authorizing  guardian  to  assent  to  parol  par- 
tition. 

(Caption.) 

Comes  now  ,  guardian  of  said  minor,  and  files  the  following  veri- 
fied petition  (insert)  showing  that  his  said  ward  is  the  owner  in  fee  of 
an  undivided  one-half  of  the  following  described  real  estate  (describe  it); 

that  one  ,  who  is  the  owner  of  an  undivided  one-third  of  said  real 

estate,  and  one ,  the  owner  of  the  remaining  one-sixth  thereof,  are 

desirous  of  holding  their  said  interests  therein  in  severalty;  said  guard- 
ian in  his  petition  further  avers  that  he  has  agreed  with  the  said  coten- 
ants of  his  said  ward  to  a  partition  of  said  real  estate,  by  the  terms  of 
which  the  same,  in  full  of  their  respective  interests  therein,  is  to  be  ap- 
portioned and  set  off  as  follows:     To  said  ward,  ;    to  said  , 

to  said  .  And  said  guardian  prays  authority  to  join  in  such  par- 
tition and  carry  such  agreement  into  effect. 

And  the  court  having  examined  said  petition,  and  heard  evidence  in 
relation  thereto,  now  finds  that  the  matters  therein  contained  are  true, 
and  that  in  the  interests  of  said  minor  the  prayer  thereof  ought  to  be 
granted. 

It  is  therefore  ordered  by  the  court  that  said  guardian  be  and  he  is 
authorized  on  behalf  of  his  said  ward  to  join  in  and  assent  to  such  par- 
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tition,  and   carry  the  same  into  effect  by  the  execution  and  acceptance 
of  the  necessary  deeds  of  conveyance. 

And  now  comes  said  guardian  and  reports  such  deeds,  and  the  same 
being  found  to  vest  in  said  ward  and  his  cotenants  in  said  real  estate, 
their  respective  interests  therein  in  severalty  as  agreed  upon,  said  deeds 
are  by  the  court  approved  and  ordered  delivered. 

Burns'  R.  S.  1908,  §  3093. 


§  1126.    Petition  for  partition. 

(Caption.) 

The  plaintiffs  for  complaint  against  the  defendants  and  by  way  of  peti- 
tion herein  show  to  the  court  that  they  and  the  defendants, ,  are 

the  owners  in  fee-simple,  as  tenants  in  common,  of  the  following  described 
real  estate  to-wit:    (describe  it). 

That  the  interests  of  these  plaintiffs  and  the  said  defendants  in  and  to 
said  real  estate  are  as  follows: 

The  plaintiff, ,  is  the  owner  of  an  undivided  thereof. 

The  plaintiff, ,  of  an  undivided thereof. 

The  defendant,  ,  of  an  undivided  thereof,  etc. 

(That  the  defendant, ,  is  the  wife  of  the  said  defendant,  , 

and  as  such  has  an  inchoate  right  or  interest  in  his  part  of  said  real 
estate.) 

(That  the  defendant, ,  appears  of  record  to  hold  a  (judgment)  or 

(mortgage)  lien  upon  the  said  undivided  interest  of  the  defendant,  , 

in  and  to  said  real  estate,  in  the  principal  sum  of  $ ,  and  bearing 

date ,  19—.) 

And  plaintiffs  aver  that  they  and  each  of  them  are  entitled  to  the  pos- 
session and  desirous  of  holding  their  respective  interests  in  and  to  said 
real  estate  in  severalty.  Wherefore  they  pray  the  court,  that  partition 
may  be  awarded  and  adjudged  of  said  real  estate  in  accordance  with  the 
rights  of  the  parties  therein  as  above  set  forth,  and  the  interests  of  the 
said  respective  owners  set  off  and  assigned  to  them  in  severalty,  if  the  same 
can  be  done  without  damage,  and  if  not,  that  a  sale  of  said  real  estate 
be  ordered  and  the  proceeds  distributed  among  these  plaintiffs  and  de- 
fendants in  the  proportion  to  which  they  shall  be  found  entitled. 

(And  they  ask  that  the  said    (mortgage)    or    (judgment)    lien  of  the 

defendant.  ,  to  the  extent  that  it  constitutes  any  lien  upon  said  real 

estate,  may  be  decreed  to  attach  solely  to  such  part  thereof  as  may  be 

assigned  and  set  off  in  severalty  to  the  defendant, ,  or  in  the  event 

of  sale  to  his  portion  only  of  the  fund  derived  therefrom.) 

And  they  pray  for  all  further  and  proper  relief  in  the  premises. 


Burns'  R.  S.  1908,  §  1244. 
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§  1 127.    Petition  by  wife  in  cases  of  judicial  sale,  etc. 

(Caption.) 

The  plaintiff  for  complaint  against  the  defendant  and  by  way  of  peti- 
tion herein  shows  to  the  court,  that  on  the day  of ,  19 — ,  she 

lawfully  intermarried  with  one  ,  and  ever  since  has  been  and  now 

is  his  wife. 

(That  on  the day  of ,  19 — , recovered  judgment  against 

the  said  husband  of  this  plaintiff  in  the  circuit  court  for  the  sum 

of  $ and  costs,  and  afterward  by  virtue  of  an  execution  caused  to 

be  issued  upon  said  judgment,  to-wit:    on  the day  of  ,  19 — , 

the  sheriff  of county,  Indiana,  levied  upon  and  sold  to  said  defend- 
ant    for  the  sum  of  $ ,  certain  real  estate  belonging  to  the 

husband  of  this  plaintiff  and  described  as  follows:   (describe  it.) 

That  afterward  on  the  day  of  ,  19 — ,  said  real  estate  not 

having  been  redeemed  from  such  sale,  the  sheriff  of  said  county  of  

executed  and  delivered  to  the  defendant  herein,  a  deed  conveying  to  him 
said  real  estate  by  virtue  of  said  sale,  and  his  said  purchase  thereof). 

or 

(That  on  the  day  of ,  19 — ,  the  said  ,  husband  of  this 

plaintiff  by  his  deed,  in  which  plaintiff  did  not  join,  conveyed  all  his  prop- 
erty, including  his  real  estate  hereinafter  described,  to  in  trust  for 

the  benefit  of  all  his  bona  fide  creditors  under  the  voluntary  assignment 
laws  of  the  state  of  Indiana,  and  which  deed  was  duly  recorded.     That 

said  accepted  such  trust,  qualified  according  to  law,  and  entered 

upon  the  duties  thereof.     That  afterward  on  the  day  of  ,  19 — , 

as  such  trustee  and  by  virtue  of  an  order  of  this  court,  authorizing  such 

sale,  he  sold  to  the  defendant for  the  sum  of  $ the  following 

described  real  estate  so  conveyed  to  said  trustee  by  the  husband  of  this 
plaintiff,  to-wit:  (describe  it).  That  said  sale  was  afterward  confirmed 
by  this  court  and  a  deed  ordered  executed  to  said  purchaser,  the  defend- 
ant herein,  which  deed  was  so  made  by  said  trustee  on  the  day  of 

,  19 — ,  approved  by  this  court,  and  duly  delivered  to  said  defend- 
ant.) 

And  plaintiff  avers  that  her  inchoate  interest  in  and  to  said  real  estate 
as  the  wife  of  said  (judgment  defendant)  or  (assignor)  was  not  directed 
by  said  (judgment)  or  (order)  to  be  sold,  nor  barred  by  reason  of  such 
sale;  that  such  inchoate  right,  by  virtue  of  such  sale  and  the  facts  herein 
recited,  become  an  absolute  and  vested  interest  in  and  to  said  real  estate, 
and  as  the  wife  of  said  ,  she  is  the  owner  in  fee-simple  of  an  un- 
divided one-third  of  the  same,  and  said  defendant  by  virtue  of  the  sale 
so  made  and  deed  so  executed  to  him  as  aforesaid,  is  the  owner  of  the 
remaining  undivided  two-thirds  thereof.  And  the  plaintiff  says  that  she 
is  entitled  to  the  possession  of  her  said  interest  and  desirous  of  holding 
the  same  in  severalty. 

45 — Pro.  Law. 
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Wherefore  she  prays  for  judgment  of  partition  and  that  her  said  one- 
third  interest  in  and  to  said  real  estate  be  assigned  and  set  off  to  her  in 
severalty,  or  if  the  same  can  not  be  done  without  damage  then  that  said 
lands  may  be  ordered  sold  by  this  court  and  one-third  of  the  proceeds  of 
such  sale  paid  to  her  in  lieu  of  her  said  interest. 

And  she  asks  for  all  other  proper  relief.  . 

Burns'  R.  S.  1908,  §  3052. 

§  1128.    Interlocutor)/  partition  decree. 

(Caption.) 

Come  now  the  parties  and  the  issues  in  this  behalf  having  been  joined 
the  same  are  now  submitted  to  the  court  for  trial  and  determination,  a 
jury  by  agreement  being  waived.  And  the  court  having  heard  the  evidence 
and  being  sufficiently  advised  in  the  premises,  finds  that  as  alleged  in  the 
complaint,  said  plaintiffs  and  said  defendants are  the  owners  in  fee- 
simple  as  tenants  in  common  and  entitled  to  the  possession  of  the  follow- 
ing described  real  estate  to-wit:  (describe  it).  That  said  parties  so  own 
said  real  estate  in  the  following  proportion:  said  plaintiff  an  undi- 
vided   thereof  said  plaintiff an  undivided ,  said  defend- 
ant    an  undivided  ,  etc.,  and  that  they  are  entitled  to  have 

and  hold  their  said  respective  interests  in  severalty  and  that  partition  of 
said  real  estate  ought  to  be  made.  (The  court  further  finds  that  the  de- 
fendant    by  virtue  of  a   (judgment  recovered  in  this  court  on  the 

day  of ,  19 — ,  against  the  defendant )  or  (mortgage  exe- 
cuted by  the  defendants  on  the  day  of ,  19 — ),  holds  a 

valid  lien  upon  the  interest  of  said  defendant in  said  real  estate, 

upon  which  lien  is  due  and  unpaid  in  principal  $ ,  with  interest  at 

per    cent,    thereon    from    ,    19 — ,     (and    costs    amounting 

to  $ ). 

It  is  therefore  considered  and  decreed  by  the  court  that  the  parties  here- 
to are  the  ov/ners  of,  and  have  interests  as  above  found  and  set  forth,  in 
and  to  said  described  real  estate,  and  partition  thereof  in  accordance  with 
the  foregoing  findings  is  now  awarded  and  adjudged  between  them,  and 
their  said  respective  interests  ordered  set  off  and  assigned  to  them  in  sev- 
eralty. (And  it  is  by  the  court  further  decreed  that  upon  such  partition 
being  made  the  said  (mortgage)  or  (judgment  lien)  in  favor  of  the  de- 
fendant   against  the  defendant  ,  shall  attach  solely  to  such 

portion  of  said  real  estate  as  may  be  assigned  and  set  off  to  said  defendant 
last  above  named.) 

And  the  court  now  appoints ,  disinterested  resident  freeholders  of 

county,  Indiana,  and  not  of  kin  to  any  of  the  parties  herein,  com- 
missioners to  make  such  partition;  and  after  taking  an  oath  as  by  law 
required  to  faithfully  perform  their  duties  said  commissioners  are  ordered 
to  assign  and  set  off  by  lots,  metes  and  bounds  to  the  said  several  owners  of 
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said  real  estate  their  respective  interests  therein  as  heretofore  found  and 
adjudged,  and  make  due  report  of  their  proceedings  during  the  (present) 
term  of  this  court. 

And  thereupon  a  warrant  is  issued  to  said  commissioners  under  the  hand 
of  the  clerk  and  seal  of  this  court. 

Burns'  R.  S.  1908,  §  1246. 


§  1129.    Warrant  to  commissioners. 

(Caption.) 

To ,  greeting: 

Whereas  in  the  above  entitled  cause  said  court,  by  its  decree,  made  and 

entered  on  the day  of ,  19 — ,  awarded  partition  of  the  following 

described  real  estate,  to-wit:  (describe  it),  and  appointed  you  commission- 
ers to  make  such  partition.  Now,  therefore,  pursuant  to  said  decree,  and, 
after  taking  an  oath  as  by  law  required,  you  are  ordered  to  partition  said 
real  estate,  if  the  same  can  be  done  without  damage  to  the  owners  thereof, 
and  by  lots,  metes  and  bounds  set  off  and  assign  in  severalty,  to  the  parties 
thereto  entitled,  their  respective  interests  therein  as  determined  by  said 

decree  and  hereinafter  set  forth .     That  is  to  say,  .    You  will 

so  set  off  and  assign  to  the  plaintiff (one-fourth)   in  value  of  said 

real  estate;  to  the  plaintiff thereof  in  value;  to  the  defendant 

thereof  in  value,  etc. 

And  you  are  directed  to  return  this  warrant  and  make  due  report  of  your 
proceedings  during term  of  this  court. 

Witness  the  clerk  and  seal  of  said  court  at  ■ — ,  Indiana,  this  

day  of  ,  19—.  .  Clerk. 

OATH  OF  COMMISSIOXEES    (TO  BE  INDOBSED  ON  WABBAXT). 

State  of  Indiana, 
County, 

The  undersigned,  being  duly  sworn  upon  their  oaths,  say  that  they  will 
faithfully  and  impartially  perform  their  duties  as  commissioners  under  ap- 
pointment of  the  circuit  court,  to  make  partition  of  the  real  estate 

described  in  the  within  warrant.  • 


Subscribed  and  sworn  to  before  me  this day  of ,  19- 

Burns'  R.  S.  1908,  §  1249. 
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§  1130.    Report  of  commissioners. 

(Caption.) 

The  undersigned,  appointed  by  decree  of  said  court  in  the  cause  above 
entitled,  as  commissioners  to  matce  partition  among  the  owners  thereof  of 
the  real  estate  described  in  the  annexed  warrant,  respectfully  report  that 
after  taking  an  oath  for  the  faithful  performance  of  their  duties,  which 
oath  (was  administered  to  them  in  open  court)  or  (is  indorsed  upon  said 
warrant),  they  proceeded  to  view  the  said  premises  so  ordered  partitioned. 
And  after  due  inspection  and  consideration,  they  made  partition  thereof,  in 
accordance  with  said  order,  and  have  set  off  and  assigned  in  severalty  to 
the  owners  in  full  of  their  respective  interests  therein,  as  specified  in  said 
warrant,  the  following  described  parts  and  parcels  of  said  real  estate,  to- 
wit: 

They  have  set  oft  and  assigned  to  the  plaintiff,  ,  as  his  full  one- 
fourth  in  value  of  all  of  said  real  estate  the  following  portion  thereof,  to- 
wit:  (describe  it);  they  have  set  off,  etc.,  to  the  defendant, ,  etc. 

(And  said  commissioners  submit  herewith  and  annex  hereto  as  part  of 
this  report  a  plat  of  the  partition  so  made  by  them.)     Said  commissioners 

further  show  to  the  court  that  they  have  necessarily  been  engaged  

days  in  the  discharge  of  the  duties  of  their  trust,  and  in  making  such  par- 
tition have  incurred  the  following  expenses: . 

And  they  ask  proper  allowance  for  their  services,  and  that  said  expenses 
may  be  taxed  as  part  of  the  costs  of  said  partition. 

Respectfully  submitted,  > 


'  Commissioners. 

(If  not  acknowledged  in  open  court,  report  must  be  verified;  Burns'  R.  S. 
1908,  §  1253.) 

§  1131.    Decree  confirming  partition,  etc. 

(Caption). 

Comes  now  the  parties  (and  come  also ,  the  commissioners  hereto- 
fore appointed,  to  make  partition  of  the  real  estate  described  in  the  inter- 
locutory decree  in  this  cause  rendered,  and  said  commissioners  now  make 
and  acknowledge  in  open  court  the  following  report  (copy  report)  or  (and 

duly  verified  report  of ,  the  commissioners  heretofore  appointed  to 

make  partition  of  the  real  estate  described  in  the  interlocutory  decree  in 
this  cause  rendered  is  now  filed  and  reads  in  the  words  and  figures  follow- 
ing (copy  on  record).  And  no  objection  to  said  report  being  made  or  ap- 
pearing, and  the  court  being  sufficiently  advised  in  relation  thereto,  now 
in  all  things  approves  and  confirms  the  same. 
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It  is,  therefore,  considered  by  the  court  that  the  partition  of  said  real 
estate,  so  made  and  reported  by  said  commissioners,  be  and  the  same  is 
hereby  made  firm  and  effectual  between  the  parties;  and  each  of  the  said 
owners  thereof  shall  take  and  hold  in  severalty  the  share  by  said  report 
set  off  and  assigned  to  him  or  her,  in  full,  and  in  lieu  of  his  undivided  in- 
terest heretofore  heed  in  all  the  real  estate  so  partitioned  and  free  and 
discharged  from  any  claim  or  title  thereto  of  any  of  his  said  cotenants. 

And  upon  proof  heard  the  court  now  makes  the  following  allowances  and 
orders  the  same  taxed  and  paid  as  part  of  the  costs  of  this  proceeding: 

To for  services  as  plaintiff's  counsel,  $ . 

To  for  services  as  commissioner,  etc.,  $ . 

It  is  further  ordered  by  the  court  that  the  costs  of  this  action  be  paid  by 
the  parties  thereto  in  proportion  to  their  respective  interests  in  said  real 
estate  so  partitioned.  All  of  which  is  now  ordered  adjudged  and  decreed 
by  the  court. 

Burns'  R.  S.  1908,  §  12.54. 

§  1132.    Interlocutory  decree  ordering  sale. 


No. 


Partition. 

Come  now  the  parties  and  the  issues  in  this  behalf  having  been  joined 
the  same  for  trial  and  determination  are  now  submitted  to  the  court,  a 
jury  by  agreement  being  waived.  And  the  court  having  heard  the  evidence 
and  being  sufficiently  advised  in  the  premises  finds,  that  as  alleged  in  the 
complaint,  said  plaintiffs  and  the  defendants  are  the  owners  as  ten- 
ants in  common  of  the  following  described  real  estate:    (describe  it). 

That  said  parties  so  own  said  real  estate  in  the  following  proportions: 

Said  plaintiff an  undivided thereof,  said  plaintiff an 

undivided  ,  said  defendant  an  undivided  ,  etc.,  and  that  they 

are  entitled  to  have  their  said  interests  set  off  and  assigned  to  them  in 
severalty.  The  court  further  finds  from  the  evidence  (or  by  consent  of  the 
parties)  that  said  real  estate  cannot  be  divided  as  aforesaid  without  dam- 
age to  the  owners  thereof,  and  that  a  sale  of  said  lands  should  be  made 
and  the  proceeds  of  such  sale  distributed  in  accordance  with  the  rights  and 
interests  of  the  parties  in  and  to  said  real  estate  as  the  same  are  herein 

found  and  determined.     (The  court  further  finds  that  the  defendant 

by  virtue  of  a  (judgment  recovered  in  this  court  on  the day  of , 

19 — ,  against  the  defendant  )  or  (mortgage  executed  by  the  defend- 
ants    on  the  day  of  ,  19 — )  holds  a  valid  lien  upon  the 

interest  as  above  found  of  said  defendant in  and  to  said  real  estate, 


1690  INDIANA  PROBATE  LAW.  §  II32 

upon  which  lien  is  due  and  unpaid  in  principal  $ with  interest  at 

per  cent,  from  ,  19 —  (and  costs  amounting  to  $ .) 

It  is  therefore  considered  and  decreed  by  the  court  that  the  parties  here- 
to are  the  owners  of,  and  have  interests,  as  above  found  and  set  forth,  in 
and  to  said  real  estate,  or  to  any  proceeds  derived  from  its  sale  and  that 
said  real  estate  is  not  susceptible  of  partition  without  damage  to  the  said 
owners  thereof.  Wherefore  it  is  by  the  court  further  ordered  and  adjudged 
that  said  real  estate,  after  being  duly  appraised  as  provided  by  law,  be 
sold  by  a  commissioner  appointed  for  that  purpose,  at  (public  auction)  or 
(private  sale)  for  not  less  than  (two-thirds  of)  the  full  appraised  value 
thereof  and  upon  the  following  terms  and  conditions;  at  least  one-third  of 
the  purchase  price  cash  in  hand  and  the  balance  in  two  equal  instalments, 
payable  respectively  in  not  to  exceed  nine  and  eighteen  months,  to  be  evi- 
denced by  the  notes  of  the  purchaser  bearing  6  per  cent,  interest  from  their 
dates,  waiving  relief,  providing  for  attorneys'  fees  and  secured  by  mortgage 
on  the  real  estate  sold. 

Notice  of  the  time,  terms  and  place  of  such  sale  shall  be  given  by 

publications  thereof  in  some  (weekly)  or  (daily)  newspaper,  printed  and 
published  in  county,  Indiana,  and  by  posting  written  or  printed  no- 
tices thereof  in public  places  in  the  township  where  said  real  estate 

is  situate,  the  last  of  which  notices  shall  be  so  published  and  all  of  said 

notices  so  posted  at  least days  prior  to  the  time  fixed  for  such  sale. 

And  upon  such  sale  being  made  and  confirmed  all  claim  or  title  in  and  to 
said  real  estate  held  by  any  of  the  said  owners  thereof  (including  the  in- 
choate right  or  interest  therein  of  the  defendant as  wife  of  the  de- 
fendant   ),  shall  be  as  effectually  barred  as  if  said  parties  had  them- 
selves executed  a  conveyance  thereof  to  the  purchaser.  (It  is  by  the  court 
further  ordered  and  adjudged  that  upon  such  sale  being  made  the  said 

(judgment)  or  (mortgage)  lien  of  the  defendant upon  the  interest 

of  the  defendant in  and  to  said  real  estate,  shall  be  transferred 

therefrom  and  attach  to  his  proportion  of  the  proceeds  of  such  sale,  and 
said  real  estate  held  by  the  purchaser  thereof,  freed  and  discharged  from 
such  lien.) 

And  the  court  now  appoints a  commissioner  thereof,  to  make  sale 

of  said  real  estate  in  accordance  with  the  foregoing  order,  and  requires  him 
to  execute  bond  in  the  penalty  of  $ ,  conditioned  for  the  faithful  dis- 
charge of  his  duties  and  with  surety  thereon  to  the  approval  of  the  court. 

And  now  comes  said and  accepts  such  trust  and  tenders  his  bond  as 

commissioner  in  the  penalty  and  conditioned  as  aforesaid  with  and 

as  sureties  thereon,  which  bond  is  approved  by  the  court  and  reads 

as  follows:  (insert).  And  said  commissioner  is  directed  to  have  an  ap- 
praisement made  of  said  real  estate  and  thereupon  proceed  to  the  execu- 
tion of  the  foregoing  order  for  the  sale  thereof,  and  make  due  report  of  his 
proceedings  during  the term  of  this  court. 

Burns'  R.  S.  1908,  §  1256.  (For  form  of  appraisement  see  appraisement 
by  administrator,  etc.) 
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§1133,    Commissioner's  bond. 

Know  all  men  by  these  presents  that  we,  ,  all  inhabitants  of  the 

state  of  Indiana,  are  bound  to  the  state  of  Indiana,  in  the  penal  sum  of 

dollars,  to  pay  which  we  jointly  and  severally  bind  ourselves,  our 

heirs,  executors  and  administrators. 

Sealed  and  dated  the day  of ,  19 — . 

The  condition  of  the  above  obligation  is  that  whereas  the  above  named 
and  bounden  has  been  appointed  by  the  circuit  court  of 

county,  Indiana,  in  a  cause  pending  therein,  numbered  ,  and 

entitled  v.  ,  as  commissioner,  to  make  sale  of  certain  real 

estate  described  in  the  order  of  sale  in  said  cause  entered. 

Xow,  if  the  said ,  as  such  commissioner,  shall  faithfully  discharge 

the  duties  of  his  trust,  according  to  law  and  the  orders  of  said  court,  then 
the  above  obligation  is  to  be  void;  else  to  remain  in  full  force  in  law. 

,  [Seal.] 

,   [Seal.] 

Approved  the day  of ,  19 — .  ,   [Seal.] 

,  Judge C.  C,  Indiana. 

(Add  affidavit  of  sureties  as  in  bond  of  administrators.) 

Burns"  R.  S.  1908,  §  1258. 

§  1134,    Notice  of  commissioner's  sale  of  real  estate. 

The  undersigned  commissioner,  by  virtue  of  an  order  of  the circuit 

court,  made  and  entered  in  a  cause  therein  pending,  entitled  v. 

,  and  numbered upon  the  dockets  thereof,  hereby  gives  notice 

that  at ,  on  ,  the  day  of  ,  19 —  (at  o'clock 

M.  of  said  day)  he  will  offer  for  sale  at  (public  auction)  or  (private 

vendue)  and  at  not  less  than  (two-thirds  of)  the  full  appraised  value 
thereof,  the  following  described  real  estate,  to-wit:    (describe  it). 

Terms  of  sale:   (set  out  terms  of  sale).  ,  Commissioner. 

Burns'  R.  S.  1908,  §  1256. 


§  1135.    Commissioner's  report  of  sale. 


(Caption.) 

The  undersigned  commissioner,  appointed  in  the  above  entitled  cause  to 
make  sale  of  the  real  estate  hereinafter  described,  respectfully  reports: 
That  pursuant  to  the  order  in  said  cause  entered,  he  had  an  appraisement 
made  of  said  real  estate  by and  ,  disinterested  householders 
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of  the  neighborhood,  who  were  duly  chosen  to  make  the  same  in  the  man- 
ner appraisers  are  selected  in  cases  of  land  sold  upon  execution,  and  which 
appraisement  is  herewith  returned  (or  has  been  heretofore  filed  in  this 
court) . 

That  said  commissioner  gave  notice  of  the  time,  terms  and  place  of  the 

sale  of  such  real  estate,  by publications  in  the ,  a  (daily)  or 

(weekly)  newspaper  of  general  circulation,  printed  and  published  in 

county,  Indiana,  the  last  of  which  publications  was  so  made  on  the 

day  of ,  19 — ,  and  by  posting  like  notices  of  such  sale  on  the  

day  of  ,  19 — ,  at  five  public  places  in township,  said  county 

wherein  said  real  estate  is  situate,  a  copy  of  the  notice  so  given,  and  proof 
of  the  said  posting  and  publication  thereof  being  hereto  attached  and  made 

part  of  this  report.     That  on  the day  of ,  19 — ,  being  the  time 

fixed  for  such  sale,  and  at  the  place  in  said  notice  specified,  said  commis- 
sioner offered  said  real  estate  for  sale  at  (public  auction)  or  (private  sale) 

and  ,  having  then  and  there  bid  therefor  the  sum  of  $ ,  and 

that  being  the  highest  and  best  bid  received  and  (two-thirds  of)  the  full 
appraised  value  thereof,  said  commissioner,  subject  to  the  approval  of  this 

court,  sold  to  said  — • ,  for  said  sum,  the  real  estate  so  ordered  sold  and 

described  as  follows,  to-wit:  (describe  it).  That  said  purchaser  has  com- 
plied with  the  terms  of  such  sale,  by  paying  in  cash  one-third  of  the  pur- 
chase-money, and  executing  in  equal  amounts  his  notes  for  the  residue 
payable  in  9  and  18  months,  waiving  relief,  bearing  6  per  cent,  interest 
from  their  dates,  and  providing  for  attorney's  fees,  and  stands  ready,  upon 
confirmation  of  said  sale,  to  secure  the  payment  thereof  by  his  mortgage 
upon  said  real  estate. 

And  said  commissioner  now  brings  into  court  the  proceeds  of  such  sale, 
and  prays  that  his  acts  in  the  premises  may  be  approved.  . 

Subscribed  and  sworn  to  before  me,  this day  of ,  19 — . 

Burns'  R.  S.  190S,  §  1259.  . 


§  1 136.    Order  approving  partition  sale,  etc. 

(Caption.) 

Comes  now  the  parties,  and  comes  also ,  the  commissioner  hereto- 
fore appointed,  and  files  (an  appraisement  and)  report  of  the  sale  of  the 
real  estate  in  this  proceeding  ordered  sold,  which  (appraisement  and)  re- 
port read  as  follows:  (insert),  from  which  it  appears,  and  the  court  so 
finds,  that  after  giving  notice  of  the  sale  of  said  real  estate  (and  having 
the  same  duly  appraised),  as  required  by  the  order  of  this  court,  authoriz- 
ing such  sale,  said  commissioner  sold  the  same  at  (private  sale),  or  (public 

auction)  to for  the  sum  of  $ ,  that  being  the  highest  and  best 

bid  received,  and  two-thirds  of)  the  full  appraised  value  thereof;  that  said 
purchaser  paid  one-third  of  the  purchase-money  in  cash  and  executed  his 
notes  for  the  residue  in  accordance  with  the  terms  of  sale,  and  which  cash 
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and  notes  are  by  said  commissioner  now  brought  into  court.  And  the  court 
being  sufficientlj'  advised  in  the  premises,  now  in  all  things  approves  said 
report  and  ratifies  and  confirms  said  sale;  and  said  commissioner  is  ordered 
to  execute  to  said  purchaser  a  deed  for  said  real  estate  and  take  from  a 
mortgage  to  secure  the  payment  of  the  notes  so  given  for  deferred  instal- 
ments of  the  purchase-money.  And  now  said  commissioner  reports  such 
deed,  and  the  same  being  examined,  is  approved  by  the  court  and  delivered 
to  said  purchaser,  who  concurrently  therewith  executes  and  delivers  to 
said  commissioner  his  mortgage  securing  the  payment  of  said  notes.  And 
the  court,  upon  proof  heard,  now  allows  said  commissioner  for  his  services 

$ and  allows for  his  services  as  plaintiff's  counsel  $ ,  and 

orders  the  same  taxed  and  paid  as  a  part  of  the  costs  of  this  proceeding. 
The  court  further  orders  and  directs  said  commissioner,  after  payment  of 
all  proper  costs  and  allowances,  to  distribute,  without  delay,  the  cash  pro- 
ceeds of  such  sale,  and  each  of  the  deferred  instalments  as  received  among 
the  parties  hereto  in  proportion  to  their  respective  interests  therein,  as 
heretofore  found  and  determined  by  this  court  (paying  the  amount  of 
the  judgment)  or  (mortgage)  lien  existing  in  favor  of  the  defendant, 
,  out  of  the  share  that  may  be  due  the  defendant,  ). 

And  upon  such  distribution  being  made,  said  commissioner  is  required 
to  make  due  report  thereof  to  this  court  and  file  therewith  proper  vouchers 
in  evidence  of  such  payments. 

And  this  cause  is  continued  for  report  of  said  commissioner. 

Burns'  R.  S.  1908,  §  1259. 


§  1137.    Commissioner's  deed  in  partition. 


,  commissioner,  appointed  by  the  circuit  court  of  

county,  in  the  state  of  Indiana,  in  a  case  pending  therein  entitled  

against ,  and  numbered upon  the  dockets  thereof,  pursuant  to 

the  order  of  said  court  in  said  cause  made,  and  entered  on  page of 

order-book  of  the  records  thereof,  as  such  commissioner  conveys  to 

,  of  county,  state  of  Indiana,  for  the  sum  of  dollars, 

the  following  described  real  estate,  situate  in  county,  Indiana,  to- 

wit:   (describe  it). 

In  witness  whereof  the  said ,  commissioner  as  aforesaid,  has  here- 
unto set  his  hand  and  seal  this day  of ,  19—. [Seal.] 

(Add  acknowledgment).  Commissioner. 

Burns'  R.  S.  1908,  §  1259. 

§  1138.    Final  report  of  commissioner. 

(Caption.) 

The  undersigned  commissioner  heretofore  appointed  in  the  above  enti- 
tled cause,  submits  the  following,  his  final  report: 


1694  INDIANA  PROBATE  LAW.  §  1 1 38 

He  is  chargeable  with  the  following  sums  received  by  him  from , 

pvirchaser  of  the  real  estate  in  this  proceeding  sold,  the  same  being  the 
whole  amount  of  the  purchase-money,  with  interest  accrued  and  collected 
on  the  deferred  instalments  thereof,  to-wit: 

Principal  of  cash  payment $500.00 

Principal  of  first  deferred  instalment 500.00 

Interest  collected  thereon 22.50 

Principal  of  second  and  last  deferred  instalment 500.00 

Interest*  collected  thereon 45.00 


Total  chargeable $1,567.50 

He  claims  credit  for  the  following  expenditures  and  files 
herewith  vouchers  in  evidence  thereof: 

Voucher  1.  Clerk  of  this  court,  costs $18.50 

"        2.  John  R.  Jones,  plaintiff's  attorney,  allowed  by 

court    50.00 

"        3.  Self,  for  services  as  commissioner 50.00 

$118.50 


Leaving  a  balance  of $1,449.00 

And  which  balance  your  commissioner,  pursuant  to  the  or- 
der of  this  court,  has  paid  out  and  distributed  as  follows: 
Voucher  4.  To  Henry  Morgan,  plaintiff,  one-third  thereof .  .$483.00 
5.  To  James  Morgan,  plaintiff,  one-third  thereof.. .   483.00 
"        6.  To  John  Smith  in  full  of  judgment  lien  on  in- 
terest of  defendant,  Wm.  Morgan 183.00 

7.  To  Wm.  Morgan,  defendant,  one-third  thereof, 

less  said  judgment  lien 300.00 

$1,449.00 

And  said  commissioner  having  thus  accounted  for  and  under  order  of 
this  court  expended  all  sums  coming  to  his  hands  or  with  which  he  is 
chargeable,  and  having  otherwise  executed  his  trust,  prays  that  this,  his 
report,  may  be  approved  and  he  released  and  finally  discharged. 


State  of  Indiana, 
County 


.} 


,  on  oath,  says  that  the  foregoing  report  contains  a  true  statement 

of  his  actual  receipts  and  expenditures  as  commissioner  in  the  above  enti- 
tled cause,  and  that  all  the  matters  in  said  report  set  forth  are  true  and 
correct  as  he  verily  believes.  . 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §  1261.  . 
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§  1139.    Order  on  such  final  report. 

(Caption.) 

Comes  now ,  commissioner  herein,  and  files  the  following,  his  final 

report  (insert),  showing  that  after  payment  of  the  costs  of  this  action  and 
allowances  made  by  the  court,  there  remained  in  his  hands  for  distribu- 
tion $ ,  which  sum,  pursuant  to  the  decree  in  this  cause  entered  and 

as  evidenced  by  vouchers  filed,  he  has  paid  out  and  distributed  as  follows: 
(Set  out  distribution  made.) 

And  the  court  having  examined  said  report,  and  being  sufficiently  ad- 
vised, now  in  all  things  approves  and  confirms  the  same.  And  said  com- 
missioner having  accounted  for,  and  properly  disbursed,  all  sums  coming 
to  his  hands  or  with  which  he  is  chargeable,  and  having  in  all  other  re- 
spects fully  executed  his  said  trust,  he  is  now,  by  order  of  court,  released 
and  discharged,  and  this  cause  adjudged  finally  disposed  of. 

Burns'  R.  S.  1908,  §  1261. 

§  1140.    Surviving    partnership — Preliminary    affidavit    of 
surviving  partner. 


state  of  Indiana, 
Count 


4 


-,  being  duly  sworn  on  oath,  say —  that departed  this  life  on 

the day  of ,  19—,  and  at  the  time  of  his  death  was  a  member  of 

the  firm  of having  its  place  of  business  in  said  county  and  state. 

That  affiant —  (is)  the  surviving  partner —  of  said  firm  and  desire — ,  for 
the  purpose  of  administering  thereon,  to  take  an  inventory  of  the  assets 
belonging  thereto  and  cause  an  appraisement  thereof  to  be  made  according 
to  law;  and  as  such  surviving  partner he  ha —  selected a  com- 
petent freeholder  of  the  neighborhood,  to  appraise  such  assets,  and  re- 
quest—  the  clerk  of  the circuit  court,  to  select  some  person  of  like 

qualifications  to  act  as  the  other  appraiser  thereof.  . 


Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

Burns'  R.  S.  1908,  §§  9713,  9714.  ,  Clerk. 

§  1141.  Precept  to  appraisers. 

state  of  Indiana,      "1 

County,  J  ^^• 

Whereas,  as  appears  by  the  foregoing  affidavit,  departed  this  life 

in  said  county  on  the day  of ,  19 — ,  and  at  the  time  of  his  death 

was  a  member  of  the  firm  of  ,  doing  business  in  ,  said  state; 
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and  whereas. 


the  surviving  partner —  of  said  firm 


about  to 


take  an  inventory  of  the  assets  belonging  thereto,  and  cause  an  appraise- 
ment thereof  as  provided  by  law  and  ha —  selected  as  one  of  such 

appraisers.  Now,  therefore,  I,  the  undersigned,  clerk  of  the  circuit  court 
within  and  for  said  county  and  state,  do  hereby  select to  act  in  con- 
cert with  the  said  appraisers  as  aforesaid  selected  (each  being  competent 
freeholders  of  the  neighborhood),  to  appraise  all  the  assets  belonging  to 
said  firm.  And  said  appraisers,  after  making  such  appraisement,  are  re- 
quired to  return  the  same  to  the  office  of  the  clerk  of  said  court,  and  make 
oath  thereto  before  him. 

Witness  the  clerk  and  seal  of  said  court,  this day  of ,  19 — . 

,  Clerk. 

§  1142.    Inventory,  appraisement,  affidavits,  etc. 


Inventory  and  appraisement  of  the  assets  of  the  late  firm  of  — 
by as  surviving  partner  of  said  firm. 


-,  made 


Description  of  Assets. 

Appraised  Value. 

Total  appraisement 

$ 

Cts. 

$ 

State  of  Indiana, 
County 


.} 


OATH  OF  APPRAISERS. 


The  undersigned,  duly  selected  to  appraise  the  assets  belonging  to  the 

late  firm  of ,  being  sworn  according  to  law,  on  our  oaths  say  that  the 

property  of  said  firm  described  in  the  foregoing  schedule,  or  inventory,  was 
appraised  by  us  at  its  true  cash  value;  the  amounts  of  the  appraisement 
thereof,  by  us  made,  appearing  in  said  inventory  opposite  the  description 
of  the  article  or  asset  appraised,  and  the  aggregate  thereof  being  $ . 


Subscribed  and  sworn  to  before  me  this 


day  of 


-,  19- 


-,  Clerk. 


AFFIDAVIT  or  SURVIVING  PARTNER  TO  INVENTORY. 


State  of  Indiana, 
County 


Y  ss: 


surviving  partner —  of  the  late  firm  of 


-,  being  first  duly 


sworn,  on  oath  say — ,  that  the  foregoing  inventory  or  schedule  contains  a 
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full,  true  and  complete  list  of  all  property,  rights,  credits,  moneys  and  ef- 
fects belonging  to  said  firm.  And  that  the  interest  of  said  deceased  part- 
ner   in  and  to  said  firm  was .  . 


Subscribed  and  sworn  to  before  me  this 
Burns'  R.  S.  1908,  §   9713. 


day  of 


-,  19—. 
,  Clerk. 


1 143.    Statement  of  liabilities. 


Of  the  late  firm  of . 

Existing  at  the  time  of  the  death  of 


-,  deceased  partner. 


Amount. 
Dols.  Cts. 


AFFIDAVIT  OF  SURVIVIXG  PAETXEB. 


State  of  Indiana, 
County, 


surviving  partner —  of  the  late  firm  of 


being  duly  sworn, 


on  oath  say — ,  that  the  foregoing  statement  contains  a  full,  true  and  com- 
plete list  of  all  the  liabilities,  whatsoever,  of  said  firm  existing  at  the  time 

of  the  death  of  said  deceased  partner,  to-wit:   on  the  day  of  , 

19—.  . 


Subscribed  and  sworn  to  before  me  this 
Burns'  R.  S.  1908,  §  9714. 


day  of 


— ,  19- 
Clerk, 


§  1144.    Bond  of  surviving  partner. 

Know  all  men  by  these  presents: 


That  we,  ,  all  inhabitants  of  the  state  of  Indiana,  are  held  and 

firmly  bound  to  said  state,  in  the  penal  sum  of  $ ,  for  the  payment  of 

which,  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors 
and  administrators,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this day  of ,  A.  D.  19 — . 

The  condition  of  the  above  obligation  is,  that  if  the  above  named 

shall  faithfully  and  according  to  law,  discharge  all  and  singular  — h — 
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duties,  as  surviving  partner —  of ,  deceased,  late  of county, 

Indiana,  and  fully  account  to  the  proper  authority  for  all  moneys  or  other 
property  with  which  — h —  may  be  justly  chargeable  as  surviving  partner — 
of  said  decedent,  then  and  in  that  case  the  said  obligation  shall  be  void, 

otherwise  to  be  and  remain  in  full  force.  ,  [Seal.] 

,  [Seal.] 

Taken  and  approved  by  me,  this day  of ,  A.  D.  19 — . 

(Add  affidavits  of  sureties,  for  which  see  bond  of  administrator.) 
Burns'  R.  S.  1908,  §  9715.  ,  Clerk. 

§  1145.    Petition  for  receiver  for  failure  to  file  inventory, 
bond,  etc. 

(Caption.) 

The  undersigned  respectfully  shows  that  on  the day  of ,  19 — , 

he  was  by  order  of  this  court  duly  appointed  and  qualified  as  adminis- 
trator of  the  estate  of  ,  deceased,  and  is  still  so  acting.    That  said 

decedent  at  the  time  of  his  death,  to-wit:  on  the day  of ,  19 — , 

was  a  member  of  the  firm  of ,  a  partnership  having  its  place  of  busi- 
ness in  the  city  of ,  said  county  and  state,  then  composed  of ■ 

and  said  intestate;  that  said  decedent  was  at  the  time  of  his  death,  and 
his  estate  now  is,  the  owner  of  a  one-half  interest  in  and  to  said  partner- 
ship.    That  although  more  than days  have  elapsed  since  the  death 

of  said  decedent,  said  ,  only  surviving  partner  of  said  firm    (has 

failed  and  neglected  to  file  any  inventory,  schedule,  or  appraisement  of  the 
assets  of  said  partnership,  or  any  statement  of  its  liabilities);  (has  failed 
to  give  any  bond  for  the  performance  of  his  duties  as  such  surviving  part- 
ner), and  has  failed  to  take  upon  himself  the  settlement  of  the  business  of 
said  firm. 

Wherefore,  petitioner  prays  that  a  receiver  may  be  appointed  to  take 
charge  of  and  administer  upon  the  assets  and  affairs  of  said  partnership. 

Burns'  R.  S.  1908,  §§  9715,  9716.  . 


§  1 146.    Petition  for  receiver  for  cause,  after  surviving  part- 
ner qualifies. 

(Caption.) 

The  undersigned,  for  petition  herein,  shows  to  the  court  that  on  or  about 

the day  of ,  19 — , died  intestate.     That  at  the  time  of  his 

death  he  was  a  member  of  the  firm  of and  ,  having  its  place 

of  business  in  the  city  of  * — ,  said  county  and  state,  said  firm  being 

composed  of  said  decedent  and  .     That  afterwards  and  within  the 

time  fixed  by  law  said  ,  surviving  partner  of  said  firm,  filed  in  the 

clerk's  office  of  this  court  an  inventory  and  appraisement  of  the  assets 
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thereof  and  a  statement  of  its  liabilities;  that  he  thereupon  gave  bond  to 
the  approval  of  said  clerk  as  such  surviving  partner,  and  proceeded  to 
administer  upon  the  assets  and  affairs  of  said  partnership. 

And  petitioner  avers:  that  said ,  surviving  partner  of  said  firm,  is 

not  properly  settling  the  business  of  said  partnership,  but  is  wasting  the 
assets  thereof;  that  instead  of  winding  up  the  affairs  of  said  firm,  he  is 
continuing  its  business  by  purchase  of  new  goods  out  of  the  proceeds  de- 
rived from  sale  of  such  partnership  assets;  that  he  is  contracting  new  in- 
debtedness and  intermingling  the  assets  of  the  partnership  with  the  goods 
and  affairs  of  such  new  business,  and  using  such  partnership  assets  in  pay- 
ment of  such  new  indebtedness;  all  of  which  he  is  so  doing  without  au- 
thority, and  without  the  consent  of  this  petitioner  or  other  creditors  or 
persons  interested  in  the  settlement  of  said  partnership. 

That  the  new  business  so  being  conducted  by  said  surviving  partner 
with  the  assets  of  said  partnership  is,  as  your  petitioner  believes,  being 
carried  on  at  a  loss,  and  to  the  injury  of  the  creditors  of  said  firm  (or 
state  any  good  cause  for  removal).  That  said  partnership  is  now  and  was 
at  the  time  of  the  death  of  said  deceased  partner  justly  indebted  to  this 
petitioner  in  the  sum  of  $ ,  which  remains  due  and  wholly  unpaid. 

Vv'herefore,  he  prays  the  court  that  after  due  notice  of  this  petition,  a 
receiver  may  be  appointed  to  take  charge  of  the  assets  and  settle  the  busi- 
ness of  said  partnership.  • 

Burns'  R.  S.  190S,  §  9717. 


§1147.    Order  appointing  receiver. 

(Caption.) 

Comes  now ,  (administrator  of  the  estate  of ,  deceased  mem- 
ber of  said  firm)  or  (a  creditor  of  said  partnership),  and  asks  that  the 
petition  by  him  heretofore  filed  for  the  appointment  of  a  receiver  to  settle 

said  partnership  may  be  now  heard.     And  comes  also  ,  surviving 

partner  of  said  firm  (or  show  proper  notice  and  default),  and  files  to  said 
petition  the  following  answer  (insert).  And  the  issue  upon  said  petition 
being  joined  the  same  is  now  submitted  to  the  court.  And  the  court  having 
heard  the  evidence  and  being  sufficiently  advised  finds  that  the  averments 

In  said  petition  contained  are  true;    that  as  therein  alleged  said  

only  surviving  partner  of  said  firm  (has  failed  and  neglected  to  file  any 
inventory,  bond,  etc.),  or  (has  mismanaged  the  business  of  such  surviving 
partnership  and  in  wasting  the  assets  thereof).  The  court  further  finds 
that  in  the  interest  of  the  beneficiaries  thereof  a  receiver  should  be  ap- 
pointed to  settle  said  partnership  business. 

It  is  therefore  considered  and  adjudged  by  the  court  that be  and 

he  is  hereby  appointed  receiver  of  all  the  property,  rights,  credits  and  ef- 
fects of  the  said  partnership  of and  directed  to  administer  thereon 
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and  settle  the  business  of  said  partnership  as  though  a  voluntary  assign- 
ment of  the  assets  thereof  had  been  made  to  him  by  said  surviving  partner. 

It  is  further  ordered  by  the  court  that  said  ,  surviving  partner, 

upon  demand  transfer  and  deliver  to  said  receiver  full  possession  and  con- 
trol of  all  money,  books,  accounts,  notes,  assets  and  property  of  whatsoever 
kind  belonging  to  such  partnership,  together  with  all  evidences  of  indebt- 
edness of  said  firm  and  receipts,  checks  or  drafts  relating  thereto.     And 

said  receiver  is  ordered  to  give  bond  in  the  penalty  of  $ ,  conditioned 

for  the  faithful  discharge  of  his  duties. 

And  now  said ,  as  such  receiver,  tenders  his  bond  in  the  penalty 

and  conditioned  as  aforesaid  with  ,  sureties  thereon,  which  bond  is 

approved  by  the  court  and  reads  as  follows  (insert). 

Burns'  R.  S.  1908, J§  9715,  9716,  9717. 

§1148.    Receiver's  bond. 

Know  all  men  by  these  presents,  that  we,  ,  are  held  and  firmly 

bound  unto  the  state  of  Indiana  in  the  penal  sum  of  dollars,  for 

the  payment  of  which,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  jointly  and  severally,  firmly  by  these 
presents.     Sealed  and  dated  this  day  of ,  19 — . 

The  condition  of  this  obligation  is  such,  that  whereas  the  above  named 

and  bounden has  been  duly  appointed  by  the circuit  court  as 

receiver  of  all  the  assets  of  the  late  firm  of . 

Now,  if  the  said  shall  faithfully,  and  according  to  law,  perform 

all  and  singular  his  duties  as  such  receiver,  and  duly  account  to  the 
proper  persons  for  all  money  or  other  assets  of  said  tru^t  with  which  he 
may  be  chargeable,  then  this  bond  to  be  void,  otherwise  to  remain  in  full 
force. 

Approved  this day  of ,  19 — .  [Seal.] 

Judge.  [Seal.] 

Burns'  R.  S.  1908,  §§  9716,  9717.  (Add  affidavits  of  sureties.) 

§  1149.    Petition  to  sell  interest  of  deceased  partner. 

(Caption.) 

The  undersigned,  administrator  of  said  estate,  shows  that  said  decedent 
died  the  owner  of  a  one-half  interest  in  the  business  and  assets  of  the  late 

firm  of  ,  a  partnership  composed  of  said  intestate  and  one  , 

and  having  its  place  of  business  in  the  city  of ,  Indiana. 

That  said ,  only  surviving  partner  of  said  firm,  duly  filed  in  the 

clerk's  office  of  this  court  an  inventory  and  appraisement  of  the  assets 
thereof  together  with  a  statement  of  its  liabilities;  that  he  thereupon  gave 
bond  as  such  surviving  partner,  and  is  now  engaged  in  settling  the  business 
of  said  partnership. 
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That,  as  shown  by  said  inventorj-,  appraisement  and  statement  of  liabil- 
ities on  file,  the  net  appraised  value  of  the  interest  of  said  decedent  in  and 

to  said  partnership  is  $ ,  and  this  administrator  believes  such  sum 

to  be  the  fair  cash  value  thereof. 

Said  administrator  further  shows  that  the  assets  of  said  partnership 
consist  entirely  of  personal  property;  that  it  would  be  greatly  to  the  ad- 
vantage of  the  beneficiaries  of  said  estate  to  sell  the  interest  of  said  de- 
cedent in  and  to  said  partnership  business  and  effects  instead  of  waiting 
to  realize  the  same  through  settlement  of  the  affairs  of  said  firm.  Where- 
fore he  prays  an  order  of  this  court  authorizing  and  directing  the  private 
sale  of  said  decedent's  interest  in  and  to  said  partnership,  upon  such  terms 
and  conditions  as  the  court  may  deem  in  the  best  interests  of  said  estate. 


Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

§  1150.    Order  on  petition. 

(Caption.) 

Comes  now  ,  administrator  of  said  estate,  and  submits  the  follow- 
ing verified  petition:  (insert),  praying  therein  for  an  order  of  this  court 
authorizing  the  sale  of  said  decedent's  interest  as  a  partner  in  the  partner- 
ship business  and  property  of  the  firm  of ,  of  which is  the  sole 

surviving  partner.  And  the  court,  having  examined  said  petition  and  be- 
ing sufficiently  advised,  finds  that  in  the  interests  of  the  estate  of  said 
decedent  the  prayer  of  said  petition  ought  to  be  granted. 

It  is,  therefore,  now  ordered  and  adjudged  by  the  court  that  all  the  right, 
title,  claim  and  interest  of  the  estate  of  said  decedent  in  and  to  the  partner- 
ship assets  and  business  of  the  late  firm  of be  sold  by  said  adminis- 
trator at  private  sale  for  not  less  than  the  full  appraised  net  value  thereof 
as  shown  by  the  appraisement  and  statement  of  liabilities  of  said  partner- 
ship on  file  in  the  clerk's  oflace  of  this  court;  that  said  sale  be  made  (after 

days'   notice   thereof  by  publications   in   some    (daily)    or 

(weekly)   newspaper  of  general  circulation,  printed  and  published  in  the 

city  of  ,  etc.,  and)  upon  the  following  terms  and  conditions:    (state 

terms  of  sale). 

It  is  further  ordered  by  the  court  that  the  said  interest  of  said  deceased 
partner  shall  be  sold  subject  in  all  things  to  the  legal  rights  and  equities 
of  said  surviving  partner  in  and  to  the  business  and  effects  of  said  partner- 
ship, and  subject  to  the  debts  thereof;  and  the  purchaser  of  such  interest,  as 

one  of  the  conditions  of  said  sale,  shall  execute  bond  in  the  sum  of  $ , 

with  surety  to  the  approval  of  this  court,  conditioned  to  indemnify  and 
hold  harmless  said  estate  and  those  interested  therein  against  and  from 
any  loss  or  damage  by  reason  of  the  debts  and  liabilities  of  said  partner- 
ship. 

And  said  administrator  is  ordered  to  make  due  report  of  his  proceedings 
under  this  order  and  time  is  given. 

46 — Pro.  Law. 
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§  1151.    Report  of  such  sale. 

(Caption.) 

The  undersigned,  administrator  of  said  estate,  respectfully  reports: 
That  after  giving  notice,  as  required  by  the  order  of  sale  heretofore  grant- 
ed  a   copy  of  which   notice   and   proof   of   the   publication   thereof   being 

hereto  attached  and  made  part  hereof  as  Exhibit  "A,"  he,  on  the  day 

of  ■ — — — ,  19 — ,  the  time  fixed  for  such  sale,  sold  at  private  vendue  all  the 
right,  title  and  interest  of  said  decedent  in  and  to  the  partnership  assets 
and  business  of  the  late  firm  of to for  the  sum  of  $ . 

That  said  sum  was  the  highest  and  best  price  offered,  and  the  full  net 
appraised  value  of  the  said  interest  of  said  deceased  partner. 

That  said  sale  was  made  subject  to  the  legal  rights  and  equities  of , 

surviving  partner  of  said  firm,  and  subject  to  the  debts  and  liabilities  of 
said  partnership. 

Said  purchaser  has  complied  with  all  the  terms  of  sale  by  paying,  in 

cash,  $ ,  giving  his  notes  in  the  sum  of  $ ,  with  surety,  etc.,  and 

by  executing  bond  in  the  penalty  of  $ ,  with as  surety  thereon, 

conditioned  as  by  the  order  of  sale  required.  And  said  administrator  now 
brings  into  court  the  cash  proceeds  of  said  sale,  together  with  the  notes  and 
bond  so  executed  by  said  purchaser,  and  asks  that  said  sale  and  his  acts  as 
herein  set  forth  may  be  ratified  and  confirmed.  . 

Subscribed  and  sworn  to . 

§  1152.    Bond  of  purchaser. 

Know  all  men  by  these  presents,  that  we, ,  are  held  and  firmly 

bound  unto  the  state  of  Indiana  for  the  use  of  all  persons  in  interest  in  the 

penal  sum  of dollars,  for  the  payment  of  which,  without  relief  from 

valuation  or  appraisement  laws,  we  bind  ourselves,  our  heirs,  executors 
and  administrators,  jointly  and  severally,  firmly  by  these  presents.  Sealed 
and  dated  this day  of ,  19 — . 

The  condition  of  this  obligation  is  such  that  whereas,  the  above  named 

and  bounden has  purchased  of ,  administrator  of  the  estate  of 

,  deceased,  all  the  right,  title  and  interest  of  said  estate  in  and  to 

the  partnership  assets  and  business  of  the  late  firm  of ,  sold  by  said 

administrator  under  order  of  the circuit  court,  subject  to  the  debts 

of  said  partnership. 

Now,  if  the  said shall  indemnify  and  save  harmless  the  estate  of 

said ,  deceased,  and  all  persons  interested  therein  from  any  loss  or 

damage  whatsoever  by  reason  of  the  debts  and  liabilities  of  said  partner- 
ship, then  this  bond  to  be  void,  otherwise  to  remain  in  full  force. 

[Seal.] 

Approved ,  19 — ,  [Seal.] 
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§  1153.    Order  confirming  sale. 

(Caption.) 

Comes  now ,  administrator  of  said  estate,  and  files  the  following 

report  of  sale  (insert)  showing  that  after  giving  notice  of  such  sale  as  re- 
quired by  the  order  of  this  court  authorizing  the  same,  he  sold  at  private 

sale  to  ,  for  the  sum  of  $ ,  being  the  full  net  appraised  value 

thereof,  all  the  right,  title  and  interest  of  said  estate  in  and  to  the  part- 
nership assets  and  business  of  the  late  firm  of  . 

That  said  purchaser  paid  in  cash  $ ,  of  the  purchase  price,  and 

gave  his  notes  for  the  residue  payable  as  required  by  the  terms  of  sale 
and  with  approved  personal  security  thereon;  said  purchaser  also  exe- 
cuted bond  in  the  penalty  of  $ with as  surety  conditioned  to 

hold  said  estate  and  those  interested  therein  harmless  on  account  of  the 
debts  and  liabilities  of  said  partnership;  and  which  bond  and  proceeds  of 
sale  are  now  brought  into  court. 

And  the  court  being  sufficiently  advised  now  in  all  things  approves  said 
report  and  the  bond  so  taken,  and  ratifies  and  confirms  said  sale. 

And  the  court  now  orders  that  all  the  right,  title  and  interest  held  and 
owned  by  the  estate  of  said   decedent  in  and  to  the  partnership  assets 

and  business  of  the  firm  of be  and  the  same  is  hereby  transferred 

to  and  vested  in  said  purchaser,  subject  to  the  rights  and  equities  of 
■ ,  surviving  partner,  and  to  the  debts  and  liabilities  of  said  part- 
nership. 


§  1154.    Final  report. 

(Caption.) 

Surviving  partner  of  the  late  firm  of  submits  to  the  court  the 

following,  his  report  in  final  settlement  of  said  trust: 

He  shows  that  said  firm  was  composed  of  himself  and  ,  now  de- 
ceased, each  owning  a  one-half  interest  therein;  that  at  the  time  of  the 
death  of  said  deceased  partner  the  liabilites  of  said  firm  aggregated  the 

sum  of  $ ,  as  shown  by  a  statement  thereof  on  file  in  the  clerk's 

oflBce  of  this  court,  and  by  a  list  of  such  liabilities  hereto  attached  marked 

Exhibit   "A,"  and  made  a  part  of  this  report;    that  on  the  day  of 

he  purchased  of  the  administrator  of  the  estate  of  said  deceased 

partner    for   the   sum    $ all    the    right,    title   and    interest    of    said 

estate  in  and  to  the  assets  and  business  of  said  partnership,  and  thereby 
become  sole  owner  thereof,  subject  to  the  debts  and  liabilities  of  said 
firm;  which  sale  was  made  by  authority  of  this  court  and  duly  confirmed, 
as  appears  of  record;  that  aside  from  the  debts  set  forth  in  Exhibit  "A," 
hereto  attached,  no  other  liabilities  against  said  partnership  have  ac- 
crued save  the  costs  and  expenses  of  administering  the  same,  a  list  of 
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which   is  hereto  attached  marked  Exhibit  "B"  and  made  a  part  of  this 
report. 

He  further  shows  that  as  evidenced  by  vouchers  herewith  filed  numbered 

from  to  he  has  paid  all  the  debts  of  said  partnership,  as 

scheduled  upon  said  Exhibit  "A"  and  by  vouchers  filed  numbered  from 

to  ,  has  paid  all  the  costs  and  expenses  of  administration, 

as  shown  by  Exhibit  "B";   that  said  Exhibits  "A"  and  "B"  contain  a  cor-, 
rect  and  complete  statement  of  all  the  debts  and  liabilities  of  said  part- 
nership and  of  all  the  costs  and  expenses  of  administering  the  same. 

And  the  business  of  said  surviving  partnership  having  been  thus  fully 
and  finally  settled  he  asks  approval  of  this  report  and  that  he  may  be 
released  and  discharged  from  further  liability  on  account  of  his  said 
trust.  . 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

EXHIBITS   "a"   and   "B." 


No.  of  Voucher.  Name  of  Creditor. 


Amount  of  debt. 


Burns'  R.  S.  1908,  §  9718. 

§  1155.    Order  on  final  report. 

(Caption.) 

Comes  now ,  sole  surviving  partner  of  said  firm,  and  files  the  fol- 
lowing  report  and   vouchers,   in   final   settlement  of  said   trust    (insert), 

showing  that  he  purchased  the   interest  of  ,   deceased,  partner  in 

and  to  said  partnership,  through  sale  by  the  administrator  of  his  estate, 
and  which  sale  was  duly  confirmed  by  this  court;  that  as  evidenced  by 
vouchers  filed,  he  has  paid  all  the  liabilities  of  said  partnership  and  the 
costs  and  expenses  of  administering  said  trust. 

And  the  court  having  examined  said  report,  and  the  vouchers  there- 
with filed,  finds  the  same  to  be  correct,  and  said  report  is  now  in  all 
things  approved. 

It  is,  therefore,  considered  and  adjudged  by  the  court,  that  the  business 

of  said  partnership  of  has  been  properly  settled  and  the  assets 

thereof  fully  administered   upon,  and  said  ,   surviving  partner,   is 

now  released  and  finally  discharged  from  further  liability  on  account  of 
his  said  trust. 
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[References  ard  to.  Sections.'] 
ABANDONMENT, 

effect  of  abandonment  on  right  of  survivor  to  take  estate  of  deceased 

spouse,  761. 
intent  as  essence  of  offense,  761. 
of  spouse,  no  bar  to  right  to  administer,  35. 
when  husband  not  to  share  an  abandoned  wife's  estate,  333. 

ABATEMENT, 

See  Plea  in  Abatement. 
omission  of  Christian  name  in  claim  matter  in  abatement,  260. 

ABATEMENT  OF  ACTIONS, 

See  Action;   Common  Law. 

death  of  defendant,  400. 

executors'  and  administrators'  suits,  396. 

for  torts,  396. 

personal  injuries,  392. 

ABATEMENT  OF  LEGACIES, 

order  provided  by  law,  343. 
when  specific  legacies  liable,  346. 

ABSENCE, 

devisee,  effect  on  title  of  lands  purchased  from  heirs,  491. 

effect  of  disability  on  probate  of  wills,  496. 

evidence  of  husband's  absence  in  establishing  illegitimacy,  702. 

ABSENTEES, 

administrator  of,  58. 

complaint  for  appointment  of  administrator  for  absentee,  837. 

contest  of  will  after  removal  of  disability,  527. 

guardian  for  children,  549. 

notice,  838. 

order  of  court,  839. 

presumption  of  death,  60. 

probate  of  wills,  495. 

proceedings  valid  if  he  returns  alive,  59. 

suit  against  sureties,  112. 

when  administration  is  authorized,  25. 

1705 
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[References  are  to  Sections.] 

ABUSE, 

discretion  of  court  in  admission  of  evidence,  424. 

ACCEPTANCE, 

trustee  under  assignment  for  creditors,  1080. 
when  note  constitutes  advancement,  336. 

ACCOUNT, 

administration  on  resignation,  314. 

administrators',  formerly  allowed  by  court  of  common  pleas,  3. 

as  complaint,  275. 

assets  of  insolvent  estate,  369. 

assignment  does  not  vest  title  in  assignee,  422. 

contents,  299. 

executor  or  administrator,  as  evidence,  113. 

failure  to  render,  cause  for  removal  of  administrator,  124,  127,  129. 

failure  to  render,  ground  of  action,  112. 

filed  against  estate  by  attorney,  313. 

filed  at  end  of  year  of  administration,  303. 

guardian,  597,  602. 

guardian  to  keep  in  cash,  564. 

guardian  to  render  account  of  receipts  and  expenditures,  559. 

in  final  settlement,  315. 

interested  party  may  contest  correctness,  305. 

joint  executors  and  administrators,  306. 

notice  of  hearing,  304. 

not  used  as  set-off  after  prosecution  to  final  judgment,  282. 

partial,  when  not  conclusive,  308. 

power  to  compel,  298. 

proceeds  of  realty  encumbrance,  244.  , 

removed  executor,  steps  to  compel,  140. 

rendered  by  person  suing  on  claim,  184. 

rent  of  realty  of  unknown  heirs,  353. 

rents  and  profits  by  administrator,  198. 

required  after  appeal  from  order  for  executor's  removal,  140. 

settlement,  when  in  nature  of  transfer  of  balance,  314. 

to  be  made  by  person  resigning,  123. 

vouchers  must  be  filed,  309. 

when  within  statute  of  limitations,  276. 

ACCOUNTING, 

action  against  surviving  partner,  392. 

by  trustees  under  benevolent  devise,  325a. 

rents  and  profits  in  partition  proceedings,  795. 

ACCOUNTING  AND  SETTLEMENT, 

decedents'  estates,  298-325a. 
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[References  are  to  Sections.] 

ACCOUNT  OF  SALE, 

failure  to  return,  ground  of  action,  112. 

ACKNOWLEDGMENT, 
assignment,  894. 

deed  conveying  wife's  interest,  723. 
effect  on  legitimacy  of  child,  702. 
illegitimate,  335,  719. 
signature  to  wills,  475. 
surviving  partners,  how  far  binding,  448. 

ACTION, 

See  Abatement  of  Actions;  Allegations;  Answer;  Appeals;  Aver- 
ments; Bonds;  Claims;  Complaints;  Contest  of  Wills;  Conversion; 
Damages;  Death;  Defense;  Executors  and  Administrators;  Fore- 
closure OF  Mortgages;  Fraudulent  Conveyances;  Guardian  and 
Ward;  Injuries;  Intermeddlers;  Joinder  of  Causes  of  Actions;  Judg- 
ment; Mechanic's  Liens;  Notice;  Parties;  Partition;  Partners; 
Petition;  Pleading  and  Practice;  Recovery;  Seduction;  Set-off; 
Suits;  Trial;  Wrongb-ul  Act. 

administrator  against  claimant,  369. 

administrator's  bond,  113. 

administrator's  bond,  civil  code  governs  appeal,  428. 

admissibility  of  declaration  of  decedent  before  death,  416. 

against  administrator  for  conversion,  173. 

against  administrator  for  refusal  to  pay  widow's  interest,  292. 

against  administrator  in  representative  character  upon  promise  to 

pay  debts,  390. 
against  infant  for  misrepresenting  age,  582. 
against  intermeddlers,  70. 
against  legatee  for  trespass,  344. 
against  unclaimed  estates,  712. 

agreement  between  administrator  and  interested  party,  245. 
averments  which  are  suflBcient,  113. 

award  of  exemplary  damages  against  guardian's  bondsman,  604. 
beginning  of  contest  of  probate  of  will,  488. 
between  partners,  462. 

bond  of  guardian,  593,  596,  598,  599,  605,  619,  625. 
bond  of  person  recovering  claim,  184. 
breaches  committed  by  guardians,  595. 
breach  of  covenants  in  deed,  394. 

by  administrator  de  bonis  non  against  former  administrator,  324. 
by  and  against  surviving  partner,  456. 
by  person  of  unsound  mind,  649. 
hy  surviving  partner  for  recovery  of  partnership  property,  450. 
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[References  are  tO'  Sections.] 

ACTION— Continued. 

civil   code  governs  appeal  from   order   of   court   admitting   will   to 

probate,  496. 
claim  amended  to  make  person  defendant,  274. 
claim,  pleading  by  administrator,  274. 
competency  of  witnesses  in  suit  to  contest  will,  538. 
complaint  in  action  on  guardian's  bond,  601. 
construction  of  will,  where  executor  no  right  of  appeal,  430. 
contest  of  wills,  526. 
conversion  of  personalty,  392. 
conversion,  what  must  be  shown,  112. 
creditor  alleging  intermeddling,  359. 
cross-complaint  to  determine  suretyship,  266. 
damages  for  breach  of  covenant,  384. 
death  from  wrongful  act,  400,  402. 
death  of  defendant,  substitution  of  parties,  396. 
defenses  to  suits  on  bonds,  117. 
disaffirmance  of  deed  before,  580. 
executor's  power  to  sue  on  bonds,  392. 
filing  of  contestor's  bond,  535. 
for  accounting  of  partnership  business,  451. 
for  delayed  payment  of  legacy,  343. 
foreclosure  of  mortgage,  contents  of  complaint,  227. 
for  failure  to  take  bond  for  payment  of  lien,  230. 
for  injuries  resulting  in  death,  399. 
form  in  partition  proceedings,  792. 
for  recovery  of  purchase-money,  247. 
for  widow's  allowance,  167. 

fraudulent  foreign  probate  not  attacked  in  action  to  quiet  title,  496. 
fraudulent  probate  not  attacked  in  action  to  quiet  title,  496. 
guardian's  action  to  recover  ward's  realty,  588. 
heirs  to  recover  debt,  156. 
injury  or  death  of  ward,  574. 
must  be  in  name  of  representative,  395. 
nature  of  proceeding  in  partition,  790,  792. 
notice  and  hearing,  to  contest  will,  536. 
on  awards  made  to  decedent,  392. 
on  purchase-money  notes,  pleading,  235. 
parties   in   action   to   enforce   sewer   assessment   against    husband's 

land,  730. 
parties  in  prosecution  of  claim,  279. 
parties  to  contest  vs^ill,  525. 

parties  where  heirs  sued  for  ancestor's  debts,  386. 
parties  who  may  have  guardian's  sale  set  aside,  632. 
petition  for  distribution,  339. 
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[References  are  to  Sections.'\ 

ACTION — Continued. 

petition  praying   appointment   of   commissioner   to   execute   convey- 
ance, 247. 
pleading  and  practice  in  contest  of  wills,  532. 
purchase-money  of  ward's  realty,  625. 
recovery  of  claim,  389. 
recovery  of  debt  due  infant,  607. 
recovery  of  infant's  unpaid  taxes,  608. 
recovery  of  land  from  alien  plaintiff,  708. 
recovery  of  property  sold,  242. 
recovery  of  ward's  money,  570. 
recovery  upon  guardian's  bond,  602. 
right  of  appeal  of  parties  in  trial  of  claim,  284. 
right  to  recover  amount  paid  at  tax  sale,  443. 
sale  of  realty  without  bond,  621. 
seduction  of  ward,  574. 

set-off  in  action  by  ward  upon  guardian's  bond,  591. 
special  administrator  against  surviving  partner,  392. 
suit  by  ward  against  guardian  for  money  had  and  received,  589. 
time  for  contesting  will,  527,  534. 
time  for  recovery  of  realty  sold  upon  judgment,  397. 
to  enforce  mechanic's  lien,  225. 
to  establish  destroyed  will,  499. 
to  have  settlement  set  aside,  322. 
to  recover  unpaid  taxes,  438. 
to  satisfy  judgment,  407. 

to  set  aside  assignment  for  fraud,  392. 

to  set  aside  fraudulent  conveyance,  150,  200. 

to  set  aside  guardian's  final  settlement,  593. 

to  set  aside  realty  sale,  242. 

to  set  aside  sale  to  administrator  through  third  person,  237. 

trial  of  claims,  275. 

upon  defective  bond.  554. 

ward's  suit  upon  former  guardian's  bond,  595. 

what  complaint  must  show   in  suit  on  bond,   112,   115,  116. 

what  must  be  shown  in  suit  for  failure  to  inventory,  112. 

when  administrator  not  personally  liable  for  costs,  410. 

when  ancestor's  death  must  legally  appear,  419. 

when  complaint  of  administrator  de  bonis  non  justifies,  116. 

when  complaint  to  suggest  defect  in  bond,  622. 

when  maintained  to  enforce  resulting  trust,   392. 

when  survive,  391. 

when  will  not  lie  against  administrator  of  insolvent  estate,  368. 

where  brought  to  set  sale  aside,  241. 

where  money  jirtlgment  rendered,  280. 
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[References  are  to  Sections.] 

ACTION  ON  BONDS, 

See  Action. 
ACTS. 

constituting  one  executor  de  son  tort,  69. 
surviving  partner,  liow  far  binding,  448. 

ADDITION, 

effect  on  will,  480. 

ADDITIONAL  BOND, 
defined,  97. 
effect  of  filing,  553. 
effect  of  sale  without,  621. 

failure  to  give,  cause  for  removal  of  administrator,  124,  129. 
filed  before  order  of  sale,  623. 
guardian,  552,  596,  599,  636. 
guardian  acting  as  administrator,  588. 
guardian's  failure  to  give,  cause  for  removal,  606. 
guardian  to  file  before  selling  ward's  realty,  623. 
guardian  who  receives  ward's  legacy,  351. 
liability  of  sureties,  97. 

may  be  required  after  suit  for  removal,  139. 
not  rendered  void  by  change  in  terms  of  sale,  620. 
required  of  guardian  who  sells  realty,  594. 
what  constitutes  sufficient  sureties,  101. 
when  necessary,  96. 

when     not  required  of  foreign  administrator,  203. 
when  not  subsidiary,  618. 
when  required  of  administrator,  217. 
when  required  of  guardian,  601,  617. 
where  not  filed,  validity  of  sale,  101. 

ADDITIONAL  INVENTORY, 

when  necessary,  161. 

ADDITIONAL   SECURITY, 
guardian's  bond,  552. 
mortgage  may  constitute,  233. 
when  surety  insufficient,  240. 

ADEMPTION, 

application  of  doctrine,  349,  691. 

ADEMPTION  BY  ADVANCEMENT, 
definition,  349. 

ADEMPTION,  BY  GIFT, 

application  of  doctrine,  349. 
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[References  are  to  Sections.] 
ADEMPTION   BY  SATISFACTION, 
application  of  doctrine,  349. 

ADEMPTION  OF  LEGACIES, 
definition,  338,  349. 
when  specific  legacy  subject,  346. 

ADJUDICATION, 

See  Decree;  Judgment;  Obdebs. 

ADJUSTMENT, 

claims  filed,  250. 

ADMINISTRATION, 

See  Actions;  Aduitioxal  Bond;  Administratobs  de  bonis  nox;  Admix- 
isTRATOB  With  the  Will  Annexed;  Administbatbix;  Axcillaby  Ad- 
MixisTitATiox;  BoxDS  of  Executors  axd  Administrators;  Executobs 
AND  Administrators;  Foreign  Executors  and  Administrators;  Re- 
moval of   ExtClTORS   AND  AdMINISTBATOBS. 

absentee's  property,  58. 

assets,  when  merely  ancillary,  28. 

by  husband,  barred  by  misconduct,  35. 

by  local  court,  2.  ' 

clerk's  report  of  letters.  832. 

closing,  326. 

dates  from  time  of  giving  notice,  43. 

dispensed  with  when  estates  under  five  hundred  dollars,  356. 

for  wrongful  death,  when  limited,  78. 

general  letters  of  administration,  835. 

governed  by  lex  loci,  30,  79. 

may  be  barred  by  antenuptial   agreement,   35. 

necessary  to  charge  heirs  with  decedent's  debts,  382. 

necessity,  21,  24. 

not  impaired  nor  abridged  by  foreign  administration,  28,  30. 

order  for  appointment  of  special  administrator,  845. 

right  follows  right  of  property,  36. 

rule  where  several  granted,  29. 

special  letters,  842. 

when  granted,  22. 

ADMINISTRATOR, 

See  Additional  Bond;    Administration;    Administrator  de  bonis  non; 

ADMINISTRATOR  PENDENTE  LITE;  ADMINISTRATORS'  SaLES  ;  ADMINISTRATOR 

with  Will  Axxexed;  Axcillaby  Administration;  Bonds  of  Execu- 
tors AND  Administrators;  Executors  axd  Administrators;  Expenses 
of  Administration;  Removal  of  Executors  and  Administeatobs ; 
Surety. 

absentees,  powers  and  duties,  59. 

admissibility  of  decedent's  declaration  in  action,  416. 
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ADMINISTRATOR— Continued. 

appeal  from  action  for  recovery  of  possession,  428. 

application  for  letters  de  bonis  non  after  final  settlement,  846. 

application  for  special  letters,  840. 

appointed  after  court  reconvenes,  40. 

appointment  after  heirs'  settlement  set  aside,  24. 

appointment    when    intestate    leaves    personal    property    elsewhere 

than  domicil,  25. 
appointment  where  ward's  estate  exceeds  five  hundred  dollars,  588. 
complaint  for  intermeddling,  855. 
defined,  21. 

distribution  of  intestate's  personalty,   666. 
final  report,  968. 

form  of  application  for  letters  by  creditor,  822. 
form  of  application  for  letters  with  will  annexed,  820. 
form  of  bond,  828. 

form  of  general  application  for  letters,  820. 
included  in  term  "personal  representative,"  78. 
inventory  and  appraisement  of  property,  864,  926. 
kinds  enumerated,  54. 

limitation  of  actions  for  recovery  of  property  sold,  397. 
may  not  contest  validity  of  will,  532. 
may  redeem  land,  198. 
may  sue  executor  de  son  tort,  71. 
no  sale  without  order  of  court,  191. 
not  appointed  when  there  is  a  will,  49. 
notice  of  appointment,  834. 
notice  to  creditors  on  partial  report,  964. 
not  required  to  make  profert  of  letters,  395. 
oath,  829. 

of  administrator,  authority,  51. 
order  appointing,  831. 
order  appointing,  special,  841. 
order  approving  purchase  of  real  estate,  888. 
order  for  appointment  of  special,  845. 
order  on  allowance  of  claim   of  administrator,  907. 
order  on  petition  for  control  of  realty,  951. 
order  on  petition  to  remove,  852. 
order  on  petition  to   remove   administrator   where   letters   improvi- 

dently  issued,  850. 
order  removing  administrator  on  surety's  release,  863. 
partial  report,  961. 
personal  liability,  313. 

petition  for  final  settlement  where  claim  pending,   965. 
petition  for  removal,  851. 
petition  to  revoke  letters,  849. 
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ADMINISTRATOR— Continued. 

representative  not  liable  for  devastavit,  65. 

resignation,  854. 

to  procure  court  order  to  sell  or  mortgage  realty,  244. 

unnecessary  to  set  out  letters  to  show  right  to  maintain  suit,  42. 

when  father  may  sue  for  death  of  infant  son,  401. 

when  independent  of  each  other,  28. 

when  party  appellee,  430. 

ADMINISTRATOR  CUM  TESTAMENTO  ANNEXO, 

See  Admimstuatok  with  the  Will  Annexed. 

ADMINISTRATOR   DE   BONIS  NON, 

See  ExECLTOKs  and  Ad.ministratobs;   Wills. 

action  for  setting  aside  fraudulent  conveyance,  113. 

common-law  rights,  63. 

compensation,  311. 

competency  of  witnesses  in  suit,  416. 

contents  of  complaint  by,  66. 

how  right  to  sue  questioned,  395. 

petition  to  sell   realty,  203. 

powers,  68. 

power  to  recover  from  representative  of  former  administrator,  65. 

release  of  sureties,  105. 

right  of  action  against  sureties  of  predecessor,  116. 

suit  against  former  administrator  for  fraud,  324. 

suit  on  note,  393. 

time  for  appointing,  64. 

to  take  possession,  140. 

when  appointed,  49,  61,  62. 

when  justified,  68. 

when  they  sue  on  bond  of  predecessor,  116. 

ADMINISTRATOR   PENDENTE   LITE, 
when  appointed,  139. 
when  necessitated,  55. 

ADMINISTRATORS'   SALES, 

administrator  not  to  purchase  at  own,  170. 

cannot  divest  lien  of  mortgage,  226. 

effect  of  no  notice,  234. 

liability  to  widow  when  unlawful,  162. 

made  to  self,  when  void  or  voidable,  237. 

made   under  order   without  appearance  or  notice,   209. 

may  be  on  credit,  233. 
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ADMINISTRATORS'  SAhKS— Continued. 
method  prescribed  by  statute,  206. 
notice,  172. 

not  vitiated  by  failure  to  take  security,  173. 
not  without  order  of  court,  191. 
no  warranty,  232. 
party  to  voidable  sale,  202. 
personalty,  when  made,  170. 
postponement,  171. 

purchaser  no  title  to  crops  sown  after  death  of  decedent,  145. 
rendered  void  by  fraud,  170. 
report  and  confirmation,  238. 
set  aside  for  defects,  241. 
to  pay  debts,  when  allowed,  195. 
to  pay  liens,  221. 
void  without  notice  to  heirs,  209. 
what  necessary  to  vest  estate  in  purchaser,  238. 
when  may  be  set  aside  for  conversion,  233. 
when  realty  may  be  sold,  196. 
when  subject  to  liens,  225. 

when  valid  although  statute  not  complied  with,  217. 
when  void,  173. 
when  wife  may  purchase  land,  236. 

ADMINISTRATOR   WITH   THE   WILL   ANNEXED, 
appointment  by  court,  21. 
bond,  91. 

contrasted  with  administrator  and  executor,  49. 
contrasted  with  executor,  49. 
discretion  as  to  public  or  private  sale,  192. 
form  of  application  for  letters,  821. 
notice  of  revocation  of  will,  542. 
preference  in  appointment,  49. 
release  of  sureties,  105. 
to  pay  legacies  before  distribution,  343. 
vesting  of  personalty,  496. 
when  appointed,  49,  61. 
who  may  be,  49. 

ADMINISTRATRIX, 

common-law  rule,  46. 

effect  of  marriage,  131. 

when  marriage  is  cause  for  removal,  124. 

ADMISSIBILITY   OF   EVIDENCE, 

See    Evidence;     Objections;     Testimony. 
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ADMISSIONS, 

admissibility  as   evidence,   416,   539. 

guardian  ad  litem,  608. 

surviving  partner,  how  far  binding,  448. 

surviving   partner   in    representative   capacity,    456. 

when  proper  evidence  in  suit,  67. 

ADOPTED  CHILD, 

See  Adopting  Parents;  Adoption  of  Heibs. 

deserted  children,  549. 

effect  of  adoption  on  will,  481. 

inheritance  of  estate,  709. 

jurisdiction  of  Marion  County  Probate  Court,  5. 

legal  status,  335. 

limitation  of  heirship,  777. 

share  in  adopting  parent's  estate,  727. 

when  natural  mother  inherits  estate,  685. 

ADOPTING  PARENTS, 

rights,  777. 

rights  and  duties  after  adoption,  783. 

ADOPTION, 

See  Adopted  Child;  Adopting  Parents;  Adoption  of  Heirs;  Common  Law. 

ADOPTION  OF  HEIRS, 

adopted  child  of  husband  not  child  of  wife  by  previous  marriage.  736. 

children  in  custody  of  board  of  children's  guardians,  779. 

dependent  and  neglected  children,  781. 

deserted  child,  1121. 

effect  of  adoption  by  husband  and  not  by  wife,  784. 

foreign  adoption,  785. 

inheritance  by  adopted  child  where  second  wife  childless,  731. 

joint  adoption,  778. 

necessity  of  consent,  780. 

order  of  adoption,  782,  1122. 

order  on  foreign  adoption,  1123. 

petition,  779,  1120. 

revocation  of  wills,  784.  , 

right  of  adopted  child  to  pay  for  services,  783. 

right  of  heirs  of  adopted  child,  784. 

rights  and  duties  after  adoption,  783. 

rights  of  inheritance,  784. 

significance  of  act,  777. 

under  former  marriage,  784. 
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ADULTERY, 

defined,  760. 

effect  on  influence  exercised  by  testator,  527. 

effect  on  rights  of  husband  or  wife,  760. 

meaning  of  term,  760. 

no  share  of  wife's  estate  to  husband  living  in  adultery,  333. 

single  act  does  not  constitute  living  in  adultery,  760. 

wife  not  entitled  to  widow's  allowance,  167. 

ADVANCEMENT, 

See  Ademi'tion  by  Advancement;   Wills. 
by  widow  to  administrator,  285. 
charged  on  share,  336. 
consideration  in  partition  decrees,  797. 
defined,  336,  695. 

estate  subject  when  taken  per  stirpes,  693. 
how  reckoned,  337. 
intestate  estates,  338. 
money  presumed  paid  as,  256. 
when  child  not  estopped  to  contest  will,  533. 
when  heir's  share  regarded  as  advancement,  691. 

ADVERSE  INTERESTS, 

effect  on  competency  to  serve  as  administrator,  38. 

incompetency  of  parties  as  witnesses,  412. 

may  bar  administrator,  38. 

not  applicable  in  suits  between  estates,  414. 

renders  witness  incompetent,  413,  414. 

ADVERSE  PARTY, 

called  as  witness,  424. 

competency'of  witnesses  at  common  law,  411. 
examination,  424. 

may  make  incompetent  witness  competent,  424. 
may  not  testify  against  estate,  414. 
must  be  made  appellee,  430. 

notice  of  application  for  appeal  after  specified  time,  433. 
right  to  demur,  442. 
.   suit  to  quiet  title,  531. 
trial  of  administrator's  claim,  271. 
when     assignee  or  grantor  deemed,  422. 

when  assignor  and   assignee  are   not  adverse   parties,   422. 
when  competent  as  witness  for  himself,  413. 
when  incompetent  as  witnesses,   412. 
when  required  to  testify,  424. 
when  testimony  excluded,  413. 
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ADVERSE  POSSESSION. 

effect  of  subsequent  deed  as  to  third  persons,  579. 
recovery  of  escheated  land  in  adverse  possession,  709. 

AFFIDAVIT, 

action   to   enforce  judgment  against  decedent's  estate,   407. 
administrator,  in  lieu  of  vouchers,  963. 

allegations   in   action   to   enforce   judgment   against   decedent's    es- 
tate, 407. 
certified  by  administrators,  188. 
claim  against  insolvent  estate,  1098. 
death  and  proof  of  will,  1058. 

during  nonresidence  of  executor  whose  removal  is  asked,  132. 
filed  by  administrator,  44. 

may  show  defendants  unknown  or  nonresidents,  210. 
notice  of  contest  of  will,  536. 
of  nonresidence,  sufiBciency,  133. 
on  death  of  partner,  1142. 
posting  of  notices,  what  designated,  234. 
lireliminary  affidavit  of  surviving  partner,  1140. 
proof  of  compliance  with  statute,  where  none  filed,  44. 
removal  of  guardian,  606. 
schedule  filed  by  appraisers,  460. 
showing  judgment   unsatisfied,   407. 
to  accompany  administrator's  claim  against  estate,  271. 
to  accompany  administrator's  first  account,  303. 
to  accompany  statement  of  claim,  254. 
to  general  claims,  903. 

to  support  plea  of  one  questioning  authority  of  administrator,  395. 
to  verify  claim,  255. 

verification  of  allegation  in  action  to  contest  will,  527. 
verification  of  contestor's  allegation,  532. 
verification  of  objection  to  probate  of  will,  488. 
verification  of  statement  concerning  minor's  estate,  546. 
widow  as  to  estate  of  less  than  $500.00,  980. 
with  copy  of  note,  statement  of  claim,  260. 
with  plea  denying  executor's  right  to  sue,  395. 

AFFINITY, 

cause  of  void  marriage,  703. 
definition,  674. 

AGE, 

effect  of  infant's  false  representations,  582,  583. 

guardian  to  specify  ward's  age  in  application  to  sell  realty,  613. 

may  disqualify  administrator,  38. 

ward's  age  set  out  in  guardian's  petition  for  mortgage,  635. 

47 — Pro.  Law. 
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AGED  PERSONS, 

guardians,   665. 

AGENT, 

administrator   may   receive    rents   as   agent,   147. 

administrator's  liability  for  loss  incurred,  301. 

appointment  of  executor  by,  47. 

assessment  of  promissory  notes,  439. 

claimant  to  file  affidavit  with  claim,  254. 

compensation    when    employed    by    administrator,   311. 

definition,  421. 

guardian  liable  for  negligence  of  agent  employed,  565. 

guardian's  position  analogous,  572. 

infant  no  power  to  appoint,  608. 

infant's  contract  appointing  agent  void,  576. 

liability  of  executors  for  misconduct  of,  76. 

not  to  receive  distributive  share  of  minor,  339. 

testimony  for  decedent,  421. 

to  file  affidavit  with  claim,  255. 

when  guardian  considered,  562. 

AGREEMENTS, 

between  administrator  and  interested  party,  245. 

between  administrator  and  purchaser,  235. 

between  administrator  of  insolvent  estate  and  claimant,  368. 

between  coexecutors,  effect  on  liability,  116. 

between  persons  with  right  to  administer,  attitude  of  law  toward,  38. 

between  principal  and  surety,  effect,  95. 

for  distribution  without  administration,  330. 

interest  on  advancement,  336. 

may  change  rule  concerning  partnership   dissolution,   446. 

to  administer  without  conpensation,  312. 

to  leave  property  by  will,  264. 

to  leave  property,  validity,  264. 

to  serve  estate  without  compensation,  when  upheld,  311. 

work  performed,  application  of  statute  of  limitations,  276. 

ALIENATION, 

See  Lands;  Real  Property. 

by  childless  widow,  737. 

by  heirs,  696. 

operation  as  revocation  of  devise,  484. 

partial,  effect  on  devise,  485. 

realty  devised  to  defendant  heir  in  suit  to  recover  for  debts,  387. 

when  conditions  in  restraint  sustained,  515. 
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ALIENEE, 

right  of  retainer  against,  331. 

ALIENS, 

See  CoMMO.x  Law. 

acquisition  of  property,  705,  707, 

effect  of  naturalization,  706. 

escheat  of  lands,  711. 

friends  and  enemies  not  distinguished,  704. 

guardian  for  alien  insane  person,  642. 

how  long  may  hold  real  estate,  707. 

how  title  questioned,  708. 

no  inheritable  blood,  708. 

property  rights,  705. 

recovery  of  damages  for  death  by  wrongful  act,  403.  > 

right  of  ownership,  473. 

rights.  704-711. 

testamentary  capacity,  469. 

ALIMONY, 

suits  within  jurisdiction   of   Marion   County   Probate  Court,   5. 

ALLEGATIONS, 

See  Actions. 

action  to  contest  wills,  532. 

burden  of  proof  where  unsound  mind  alleged,   529. 
complaint  for  death  from  wrongful  act,  400. 
complaint  In  action  for  accounting  in  partnership  affairs,  451. 
complaint  in  action  on  guardian's  bonds,  598. 
complaint  in  action  to  contest  wills,  526. 
complaint  in  action  to  set  aside  administrator's  sale,  237. 
complaint  in  suit  against  ward,  575. 
complaint  to  charge  heirs  with  decedent's  debts,  382. 
complaint  to  contest  will,  532. 
complaint  to  establish  destroyed  will,  499. 
disability.  593. 
illegitimacy,  701. 
in  action  to  contest  will,  527. 

in  action  to  set  aside  fraudulent  conveyance,  200. 
in  application  for  removal  of  executor,  125. 

in   complaint   where   creditor   sues  heirs  after  removal   of   disabil- 
ity, 383. 
in  petition  for  sale  of  realty,  206. 

mere  allegation  of  fraud  makes  complaint  insufficient,  323. 
petition  against  infant  defendants,  388. 
petition  to  prevent  sale  of  realty,  246. 
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AL.L.EGAT10NS— Continued. 

proof  where  administrator  petitions  to  sell   realty,  213. 

to  hold  heir  liable,  381. 

when  complaint  for  conversion   good,   395. 

widow's  election,  223. 

ALLOTMENT, 

in  partition,  801. 

ALLOWANCE, 

See  Allowance  of  Claims;    Claims;    E.xecutobs  and  Admi.mstbatoks; 
Final  Settlement;   Widow's  Allowance. 

administrators'  accounts  formerly  made  by  court  of  common  pleas,  3. 
attorney's  fees,  on  note  filed  against  estate,  278. 
attorney's    fees    to    administrator,    cause    for    setting    aside    settle- 
ment, 323. 
claims  filed,  250. 

claim,  when  does  not  establish  debt,  85. 
compensation  for  services,  311. 
for  attorney's  fees,  313. 
guardian's  services,  599. 
no  execution  on  judgment,  283. 
release  by  contract,  153. 
unnecessary  to  justify  application  to  sell  realty,  203. 

ALLOWANCE  OF  CLAIM, 

adjudication    between    claimant   and    administrators,    282. 

against  decedents'  estates,  250-284. 

binding  upon  estate,  270. 

binding  upon  heirs  and  creditors,  279. 

by  administrator,  not  force  of  judgment,  283. 

by  court,   binding  on   representatives,   271. 

by  court,  force  of  judgment,  283. 

by  joint  executors  and  administrators,  269. 

contest,  272.  ; 

cost  of  recovery,  287. 

due  executors  and  administrators,  271. 

effect,  270,  280. 

evidence,  413. 

interested   parties  may  resist,   272. 

jurisdiction  of  Supreme  Court,  over  appeals,  429. 

proceedings  to  distribute  surplus,  269. 

proof  after  allowance  by  administrator,  274. 

when  based  upon  mortgage  notes,  293. 

when  effect  of  judgment,  270. 
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ALLOWANCE  OF  CLAIMS— Coniinufc/. 
when  final  settlement  delayed,  262. 
when  not  evidence  of  validity  of  claim,  213. 
when  only  evidence  of  indebtedness,  270. 

ALTERATION, 

effect  on  will,  480. 

AMBIGUITY, 

admissibility  of  extrinsic  evidence,  506. 
admissibility  of  parol  evidence,  507. 
construction  in  favor  of  heir,  513. 
effect  on  will,  502. 
removal  by  extrinsic  evidence,  506. 

AMENDED  PLEADING, 
^        substitution  of  parties,  396. 
suit  to  contest  will,  534. 

AMENDMENT, 

claim  filed  without  affidavit,  255. 

making  new  parties,  274. 

substitution  of  parties,  296.  ; 

substitution  requires    amended    complaint,    396. 

to  bring  new  parties  into  suit  for  ancestor's  debts,  386. 

AMERICAN    EXPECTANCY    TABLES, 

See  LiFK  T.\ULE.s. 

AMICUS  CURIAE. 

proceedings  to  revoke  letters,  26. 

ANCESTOR, 

See    Ancestral    Est.vtes;     Ancestral    Line    of    Descent;     Creditobs; 
Debts;    Devisees;   Wills. 

construction  of  term,  332,  334. 

debts  burden  property  bequeathed,  197. 

definition,  671,  688. 

descent  of  property  to  legitimate  issue,  701. 

heir  no  vested  right  until  ancestor's  death,  691. 

heir  receives  title  to  realty  at  ancestor's  death,  669. 

heir's  judgments  become  liens  upon  death  of  ancestor,  330. 

heirs,  litigation  about  debts,  229. 

inheritance  takes  place  immediately  upon  death,  667. 

interest  divested  where  advancement  made,  336. 

land  liable  for  debts,  213. 
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ANCESTOR— Continued. 

may  disinherit  children,  473. 

title  to  property  on  death,  332. 

title  vests  in  heir,  on  ancestor's  death,  696. 

ward's  purchaser  takes  land  subject  to  creditor's  claim,  628. 

what  constitutes,  687. 

when  acceptance  of  note  from  ancestor  is  advancement,  336. 

where  heirs  substituted  as  defendants,  396. 

ANCESTRAL  ESTATES, 

application  of  doctrine,  688. 
descent  and  distribution,  671. 
doctrine  applicable  to  personalty,  332. 
half-blood  postponed  to  whole  blood,  334,  692. 
preferred  line  of  descent,  681. 

ANCESTRAL  INHERITANCES, 

See   Ancestual   Estates. 

ANCESTRAL  LINE  OF  DESCENT, 
methods  of  breaking,  689. 

ANCILLARY  ADMINISTRATION, 
assets,  28. 

definition,   8,  29,   30. 
derivation,  29. 

in  what  respects  independent  of  principal  administration,  29. 
payment  of  debts,  213. 
powers  and  duties  of  administrator,  30. 
purpose,  29. 
when  procurable,  8. 
why  often  unnecessary,  29. 

ANCILLARY  LETTERS  OF  ADMINISTRATION, 
when  necessary,  81. 

ANIMUS  TESTANDI, 

distinguishing  characteristic  of  will,  465. 

ANNUAL   CROPS, 

as  personalty,  145. 
sale  deferred,  171. 

ANNUITY, 

See  Life  Tables. 
condition   in   restraint  of  marriage,   515. 
personalty,  149. 

ANNUITY  TABLES, 

See  Life  Tables. 
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ANNULMENT, 

judgment,  388. 


ANSWER, 

See  Actions. 

action  on  guardian's  bond,  601,  996. 

action  to  contest  wills,  532. 

action  to  enforce  judgment  against  decedent's  estate,  407. 

action  to  establish  lost  will,  499. 

administrator  on  transfer  of  claim,  274. 

application  for  removal  of  executor,  135. 

exceptions  filed  constitute,  305. 

executor,   admitting   failure,   action   on.   127. 

for  minor   defendants   in    realty   sale    proceedings,    212. 

guardian  ad  litem,  925. 

guardian  to  deny  allegations  prejudicial  to  ward,  575. 

heir  demanding  assets,  331. 

in  actions  against  sureties,  106. 

in  suits  on  bonds,  117. 

pleading  fraudulent  representation,  235. 

to  petition  of  executor  to  sell  realty,  when  sufficient,  203. 

to  suit  by  administrator  de  bonis  non,  324. 

where  creditor  alleges  intermeddling,  359. 

ANTENUPTIAL  AGREEMENTS, 

See   Jointure. 
bar  to  husband,  764. 

bar  to  wife's  right  in  estate  of  husband,  765.. 
effect   of   divorce,   765. 
effect  on  antenuptial  debts  of  wife,  765. 

effect  on  lands  acquired  by  husband  after  date  of  contract,  766. 
effect  on   wills,   483. 
favored  by  courts,  766. 
favored  in  law,  153. 
form,  766. 

may  bar  husband's  administration,  35. 
may  bar  widow's  administration,  35. 
may  bar  widow's  interest,  292. 
necessity  of  consent  of  wife,  762. 
necessity  of  performance,  763. 
parol  reduced  to  writing  after  marriage,  766. 
provision,  762. 

provision  to  care  for  wife  by  will,  765. 
set  aside  for  fraud,  766. 
waiver  of  widower's  right,  224. 
waiving  widow's  allowance,  166. 
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ANTENUPTIAL  DEBTS, 

See  Common  Law. 

husband's  liability,  746. 

when  husband  may  not  recover,  256. 

widower's  interest  subject,  224. 

APPEAL  BOND, 

probate  matters,  426. 
time  for  filing,  431,  432,  433. 
when  administrator   must   file,   433. 
when  not  required,  434. 

APPEALS, 

See  Actions. 

administrator  may   prosecute   when   taken   by   decedent,  406. 
costs  when  wrongfully  prosecuted  by  administrator,  287. 
.creditor  whose  claim  is  unpaid,  322. 
decree  of  legitimacy,  702. 
delay  of  final  settlement,  432. 
executor  may  not  act  during,  139. 
final  settlement  of  guardian,  592. 
finding  of  court  upon  administrator's  report,  303. 
from  judgment  against  claimant,  274. 
from  judgment  awarding  custody  of  child,  557. 
from  judgment  or  allowance  of  claim,  284. 
from  order  for  executor's  removal,  140. 
from  probate  of  wills,  payment  of  costs,  287. 
guardian's  final  settlement,  592. 

guardian's  right  to  appeal  from  partition  proceedings,  567. 
in  probate  matters,  426-435. 
judgment  approving  final  settlement,  321. 
judgment  obtained  in  action  to  recover  ward's  realty,  588. 
no  right  where  no  revivor  in  administrator,  428. 
order  for  administrator's  compensation,  311. 
order  of  court  admitting  will  to  probate,  496. 
order  of  court  upon  current  report,  308. 
parties,  430. 

partition  proceedings,  812. 
probate  matters,  how  governed,  426. 
remedy  in  probate  matters,  435. 
reversal  in  part  of  partition  judgment,  812. 
review   of   court's   discretion    in   taking   testimony    of    incompetent 

witness,  424. 
right  in  insanity  proceedings,  647-648. 
right  of  guardian  to  appeal  from  order  of  removal,  648. 


GENERAL    INDEX.  ^7~h 

{References  are  to.  Sections.] 
A.PPEAL.S— Continued. 

right  to  appeal  without  bond,  434. 

right  where  collection  of  judgment  enjoined,  428. 

special  cases,  432. 

suit  against  infant,  608. 

suit  to  contest  wills,  543. 

suspends  powers  of  person  against  whom  taken,  139. 

time  for  perfecting,  431. 

to  set  aside  final  settlement,  325. 

to  what  court  taken,  429. 

ward  not  entitled  where  realty  ordered  sold,  615. 

when  administrator  necessary   party,   430. 

when  judgment  in  action  against  unclaimed  estate  subject,  712. 

when  taken  from  order  of  sale,  214. 

when  taken  under  civil  code,  428. 

APPEARANCE, 

jurisdiction   of   parties  acquired   by,   209. 
parties  to  executor's  petition  to  sell  realty,  210. 
unknown  heirs,  354. 
witnesses  in  probate  proceedings,  493. 

APPEARANCE  DOCKET, 
claims  filed,  258. 

APPELLANTS, 

who  may  be,  426. 

APPELLATE  COURT, 

act  of  1911  changing  jurisdiction  unconstitutional,  429. 
defense  raised  for  first  time,  258. 
may  extend  time  for  filing  transcript,  431. 
to  determine  questions  of  law  only,  426. 
when  appeal  taken  without  bond,  433. 

when  will   interfere  with  judge's  exercise  of  power   in   appointing 
administrators,   31. 

APPELLEE, 

See  Appeals. 

adverse  parties  must  be  made,  430. 

APPLICATION, 

admission  of  later  will,  533. 

appointment   of   receivers,   jurisdiction   of   Marion   County   Probate 

Court,  5. 
appointment  of  special  administrator,  392. 
assets,  184. 
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APPLICATION — Continued. 

by  one  not  legally  qualified  as  administrator,  207. 
doctrine  of  advancements,  695. 
executor  to  stay  proceedings,  228. 
tor  appointment  of  administrator,  31. 
for   letters   when   already   granted,    126. 
for  production  of  will,  491. 
for  removal  of  executor,  124,  125,  132,  135. 
for  sale  of  realty,  not  civil  action,  207. 
for  special  letters,  840. 

guardian  for  mortgage  of  ward's  real  estate,  636. 
guardian  may  apply  for  order  of  sale  of  ward's  realty,  610. 
letters  by  creditor,  822. 
letters  by  foreign  administrator,  823. 
letters  de  bonis  non  after  final  settlement,  846. 
letters,  examination  of  application  by  court,  41. 
letters  of  administration,  820. 

letters  of  administration  not  necessarily  written,  41. 
letters  of  administration,  when  made,  23. 
letters  with  will  annexed,  821. 
new  trial,  274. 
order  assets  applied,  252. 
part  payment  of  legacy,  956. 

party  in  interest  who  may  have  letters  revoked,  25. 
payment  of  share  before  final  settlement,  342. 
proceeds  of  realty  sale  by  court,  191. 
proceeds  of  sale  of  mortgaged  realty,  227. 

provisions  of  statute  concerning  defects  in  guardian's  bonds,  554. 
record  of  defendants'  notice  of  pendency,  209. 
removal  of  executors,  contents,  134. 
removal  of  executor,  hearing,  136. 

removal  of  executor,  notice  by  citation  or  publication,  133. 
removal  of  guardian,  606. 
rule  in  Shelley's  Case,  518,  519. 
sale  of  ward's  realty,  612,  616. 
sale  of  ward's  realty,  specifications,  613. 
statute  of  limitations,  242. 
statute  relative  to  vacation  of  sales,  630. 

to  sell  realty  for  debts,  like  ordinary  judicial  proceedings,  207. 
to  sell  realty,  necessary  parties,  205. 
to  sell  realty  to  make  assets,  by  whom  made,  203. 
to  set  aside  final  settlement,  321. 
to  set  aside  letters,  when  may  be  made,  126. 

writs    of   habeas    corpus,    jurisdiction    of    Marion    County    Probate 
Court,  5. 
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APPOINTMENT, 


See  AuMiMSTRATOR  UE  BOMS  xoN ;  Admixistuator  pendente  lite;  Ad- 
ministrator WITH  THE  Will  Annexed;  Execltors  and  ADiiiNiSTRA- 
tors;  Guardian  and  Ward. 

administrator,  after  heirs'  settlement  set  aside,  24. 
administrator,  creditor  of  heir  may  compel,  31. 
administrator  de  bonis  non,  what  must  be  shown,  62. 
administrator  for  absentee,  837. 

administrator,  justified  by  right  of  action  for  damages,  78. 
administrator  not  questioned   in   proceedings  to  sell   realty,   213. 
administrator,  void   when   not  according  to  statute,   26. 
administrator  when    intestate    leaves    personalty    elsewhere    than 

domicil,  25. 
administrator,  when  made  from  lower  class,  39. 
administrator  with  will  annexed,  49. 
appeal    where   judgment   given   refusing   to    appoint   administrator, 

429. 
appraisers,  163. 

appraisers  for  ward's  realty,  616. 
appraisers  of  estate  of  less  than  $500.00,  978. 
by  clerk,  confirmed  by  court  order.  12. 
commissioner,  sale  void  when  without  authority,  232. 
commissioner  to  execute  deed  on  title  bond,  3. 
effect  of  irregularity  of  guardian's  appointment,  622. 
executor,  authenticated  by  letters,  45. 
executor  de  son  tort  as  administrator,  72. 
executor,  made  by  third  person,  47. 
executors,  when  illegal,  bondsmen  liable,  104. 
executor,  who  may  ask,  47. 

foreign  executors  and  administrators,  evidence  of,  81. 
foreign  executors,  copy  as  evidence,  87. 
foreign  executors,  filed  in  court,  86. 
guardian,  546. 

guardian  ad  litem,  212,  575,  608. 
guardian,  effect,  551. 
guardian  of  minor  without  estate,  550. 
guardian  selected  by  minor,  547. 
married  woman  as  administratrix,  when  invalid,  38. 
necessity  of  notice,  253. 

necessity  of  sale  to  appointment  of  partition  commissioner,  799. 
notice,  executor  or  administrator,  43. 
notice  of  appointment  of  administrator,  834. 
of  administrator  after  court  reconvenes,  40. 
of  administrator,  must  conform  to  statute,  33. 
of  administrator  under  defective  petition,  41. 
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APPOINTMENT— Continued. 

one  person  as  administrator  of  two  estates,  36. 

order  appointing  administrator  or  executor,  631. 

order  appointing  appraisers  for  sale  of  ward's  property,  1013. 

order  appointing  special  administrator,  841. 

order  for  appointment  of  special  administrator,  845. 

order  for  letters  de  bonis  non,  847. 

partition  commissioners,  799. 

petition  for  appointment  of  guardian  of  infirm  persons,  1055. 

proved  by  copies  of  letters  or  certified  transcripts  of  record,  42. 

receiver,    application    in    jurisdiction    of    Marion    County    Probate 

Court,  5. 
receiver  for  firm  assets,  461. 

receiver  for  partnership  on  death  of  partner,  1147. 
receiver  for  partnership  settlement,  464. 
special  administrator,  irregularity,  57. 
surviving  partner  to  administer,  458. 
testamentary  guardians,  544. 
trustee  under  assignment  for  creditors,  1083. 
when  barred  by  personal  knowledge  of  one  making,  46. 
when  illegality  no  defense  for  surety,  595. 
when  resting  on  claim  for  damages  as  the  only  assets,  400. 
who  may  be  appointed,  548. 

APPORTIONMENT, 

See  Distribution. 

costs  in  partition  proceedings,  810. 

sureties'  liability  for  guardian's  defalcation,  595. 

APPRAISED  VALUE, 

lands  to  bring  at  private  sale,  232. 

lands  to  bring  two-thirds  when  sold  publicly,  232. 

APPRAISEMENT, 

administrator,  157. 

assignment  for  creditors,  1085. 

before  realty  sale,  216. 

contest,  360. 

endorsed  and  approved,  169. 

escheated  estates,  710. 

estates  of  less  than  five  hundred  dollars,  978,  979. 

estates  under  five  hundred  dollars,  358. 

filed  by  surviving  partner,  458. 

guardian  to  file  additional  bond,  617. 

not  conclusive  as  to  value  of  estate  under  five  hundred  dollars,  358. 

order  of  sale  to  follow,  623. 
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prima  facie  evidence  of  value,  163. 

proceedings  to  mortgage  realty,  244. 

property  of  estate,  864. 

property  on  death  of  partner,  1142. 

real  estate,  192,  926. 

return,  168. 

sale  without  order  of  court,  how  governed,  192. 

surviving  partner  to  file,  459. 

surviving  partner  to  file  bond,  461. 

to  perfect  widow's  right  of  possession  to  allowance,  165. 

when  presumed  made,  191. 

APPRAISEMENT  BILLS, 

failure  to  return,  ground  of  action,  112. 

APPRAISERS, 

affidavit  certified  by  administrators,  188. 
appointment  and  duties,  163. 
certificate  of  appointment,  1015. 
estate  under  five  hundred  dollars,  358. 
in  different  neighborhoods,  161. 
list  of  liabilities  filed,  460. 
order  appointing,  1013. 
precept,  1141. 
ward's  realty,  616. 

APPROVAL, 

administrator's  deed,  239. 

allowance  of  claims,  when  only  evidence  of  debt,  270. 

attesting  witnesses  to  nuncupative  will,  477. 

bonds  of  executors  and  administrators,  102. 

court,  lease  or  mortgage  of  realty,  by  administrator,  244. 

court  to  executor's  sale,  192. 

current  report.  308. 

failure  to  approve  bond  does  not  render  it  ineffective,  554. 

failure  to  approve  no  protection  to  surety,  116. 

final  report,  bars  action  upon  surviving  partner's  bond,  461. 

final  report,  executor  entitled  to  discharge,  320. 

final  settlement,  352,  592. 

final  settlement  of  guardian,  591. 

final  settlement  report,  effect  of  final  judgment,  320. 

final  settlement,  when  conclusive,  318. 

guardian's  bond,  552. 

guardian's  final  report,  592. 

guardian's  private  sale,  630. 

guardian's  report,  586. 
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APPROYALr— Continued. 
inventory,  169. 
letters  of  guardianship,  606. 
partial  report,  not  conclusive,  308. 
plats,  1019. 

sale,  when  irregular  as  to  time,  238. 
when  allegation  necessary,  598. 
when  conclusive  on  partial  settlement,  308. 

ARBITRATION, 

See  Awards. 

administrator's  right  to  maintain  action  on  award,  392. 
guardian  may  agree  to  for  ward,  567. 
guardian  may  submit  controversy,  573. 

ARGUMENT, 

by  whom  opened  and  closed,  319. 
contest  of  wills,  532,  537. 
execution  of  will,  528. 

ARTICLES  OF  PARTNERSHIP, 

changing  rule  concerning  dissolution  by  death,  446. 

provision  authorizing  surviving  partner  to  continue  business,  451. 

ASCENDANTS, 

order  of  succession  under  Roman  law,  682. 

ASSENT, 

defendants,  constitutes  waiver  of  notice,  211. 

parties  to  assignment  of  claim,  173. 

surviving  partners,  to  assignment  of  partnership,  449. 

ASSENT  OP  EXECUTOR  TO  LEGACIES  AND  DEVISES, 

required,  152. 

ASSESSMENT, 

minors'  personalty,  438. 

nonresidents'  personalty,  437. 

on  stock  after  final  settlement,  contingent  claim,  262. 

personalty  and  choses  in  action,  439. 

taxes  on  decedents'  estates,  436. 

where  made,  437. 

ASSETS, 

See  Executors  and  Aministrators;  Firm  Assets;  Marshaling  of 
Assets;  Partnership  Assets. 

accounted  for  in  administrator's  first  account,  303. 
administrator  may  not  give  away,  173. 
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A.SSETS— Continued. 

administrator  must  dispose  of,  114. 

ancillary  administration,  29. 

appeal  from  action  to  recover  possession,  428. 

appointment  of  receiver  where  surviving  partner  fails  to  file  bond, 

461. 
as  affecting  grant  of  letters  of  administration,  25. 
as  affecting  jurisdiction,  9. 
brought  into  state  after  death,  26. 
brought  into  state  in  good  faith,  27. 
charged  against  administrator  in  final  report,  303. 
conversion  by  guardian,  594,  596,  598. 
damages  for  wrongful  death  not  considered,  78. 
damages  recovered  for  death  from  wrongful  act  not  included,  403. 
defined,  27,  143. 
distribution,  83. 
do  not  include  damages  for  wrongful  death,  399. 

duties  of  executors  regarding,  109. 

foreign  guardian's  right  to  possession,  584. 

from  real  estate  to  pay  debts,  189. 

guardian's  duty  to  keep,  565. 

in  different  jurisdictions,  28. 

in  hands  of  coe.xecutor,  75. 

intentional  omission,  fraud,  160. 

joint  executors  and  administrators,  306. 

justify  administrations  de  bonis  non,  68. 

justify  appointment  of  administrator  de  bonis  non,  63. 

law  controlling  distribution  of  proceeds  of  realty  sale  by  ancillary 
administration,  30. 

legatee's  debts  are  assets,  331. 

liability  of  executors  and  administrators,  45,  108-120. 

location,  effect  on  place  of  probate,  490. 

misappropriation  by  guardian,  597. 

not  belonging  to  estate,  liability  for,  108. 

order  of  application,  252. 

partnership  receiver  entitled  to  possession,  464. 

payment  of  partnership  debts,  450. 

personal  liability  of  joint  executors,  76. 

personal,  to  pay  mortgages  after  deferred  claims,  221. 

personalty  must  be  exhausted  first,  696. 

possession  on  dissolution  of  partnership,  447. 

realty  sold  to  make,  195. 

responsibility  of  coexecutors,  93. 

rights  of  persons  sued  for  conversion,  73. 

statute  providing  realty  sale  to  make  assets,  244. 

suflBcient  to  justify  administration,  45. 
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ASSETS— Continued. 

tangible,  when  letters  granted  in  absence  of,  9. 

to  exceed  liabilities  of  estate  where  share  paid  prematurely,  342. 

to  pay  claims  in  order,  285. 

to  pay  judgment  against  estate,  282. 

uncollected,  376. 

waste  constitutes  devastavit,  110. 

when  controlled  by  different  administrators,  28. 

when  insufHcient  for  payment  of  debts,  365. 

when  widow's  interest  may  be  sold  to  make,  220. 

where  none  left  in  estate,  27. 

widower's  interest  does  not  constitute,  224. 

ASSIGNEE, 

claim  defined,  231. 

covenant  for  rent  on  lands,  261. 

deed  may  be  made  to  assignee  of  purchaser,  239. 

incompetency  of  wife  of  assignor  as  witness,  422. 

may  receive  distributive  share,  339. 

powers  in  executors  and  administrators,  365. 

proof  of  execution  and  endorsement  of  note  against  estate,  393. 

right  of  retainer  against,  331. 

title  to  notes  transferred,  155. 

when  assignor  excluded  from  testifying  in  suit,  422. 

when  no  right  of  possession  over  firm  property,  449. 

when  not  entitled  to  administer,  361. 

where  entitled  to  payment  of  legacy,  330. 

ASSIGNMENT, 

See  Account. 
acknowledgment,  894. 
action  to  cancel  for  fraud,  393. 
action  to  set  aside  assignment  of  lease,  392. 
after  note  allowed  as  claim,  270. 
by  husband  not  a  judicial  sale,  768. 
certificate  of  purchase,  186,  893. 
certificates  of  stock,  179. 
claim,  at  final  settlement,  422. 
claim  to  administrator,  173. 
claim  to  creditors,  376. 

competency  of  witnesses  where  note  assigned,  422. 
contract,  by  executor,  182. 
contract  of  purchase,  884. 
contracts,  competency  of  witnesses,  422. 
debt,  by  administrator,  155. 
debt,  when  assignee  has  no  right  to  administer,  36. 
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ASSIGNMENT— Continued. 
dower,  jurisdiction,  3. 
dower,  726. 

effect  of  voluntary  assignment  of  wife's  interest  in  tiusband's  prop- 
erty, 768. 
effect  where  cross-demands  exist,  404. 
interest  in  estate  of  living  person,  330. 
mortgage,  by  executor,  151. 
of  claim,  to  creditor,  317. 
partnership  property,  452. 
promissory  notes  due  decedent,  180. 

proof  of  execution  and  endorsement  of  note  against  estate,  393. 
rents  to  unknown  heirs,  354. 

under  jurisdiction  of  Marlon  County  Probate  Court,  5. 
when  administrator  personally  liable  for  note  assigned,  281. 
when  no  relief  from  paying  rent,  147. 
written  contracts,  180. 

ASSIGNMENT  FOR  CREDITORS, 
affidavit  to  claim,  1098. 
affidavit  to  pay  lien,  1099. 
bond  of  trustee,  1082. 
certificate  of  appointment,  1083. 
complaint  to  set  aside  mortgage,  1115. 
deed,  1079. 

deed  of  trustee,  1119. 
final  report  of  trustee,  1117. 
indenture  and  acceptance  by  trustee,  1080. 
inventory  and  appraisement,  1085. 
notice  of  appointment,  1084. 
notice  of  public  sale,  1086. 
oath  of  trustee,  1081. 
order  confirming  sale,  1093. 
order  directing  examination,  1113. 
order  directing  payment,  1102. 
order  of  distribution,  1104. 
order  of  private  sale,  1091. 

order  of  removal  on  petition  for  cause  or  failure  to  qualify,  1109. 
order  of  removal  on  petition  of  creditors,  1108. 
order  of  sale  on  petition  for  sale  of  uncollected  accounts,  1095. 
order  on  final  report,  1118.  '. 

order  on  petition  to  continue  business  until  sale,  1097. 
order  on  petition  to  pay  lien,  1100. 
order  on  petition  to  set  aside  mortgage,  1116. 
order  postponing  sale,  1089. 
order  upon  examination,  1114. 
order  upon  first  report,  1111. 
petition  by  creditors  for  removal  of  assignee,  1105. 

48— Pro.  Law. 


1734  GENERAL    INDEX. 

[Refeienccs  are  to  Sections.] 
ASSIGNMENT  FOR  CREDITORS— Continued, 
petition  for  distribution,  1103. 
petition  for  early  sale  at  private  sale,  1090. 
petition  for  examination  of  assignor,  1112. 
petition  for  payment  of  mortgage  lien,  1101. 
petition  for  sale  of  uncollected  accounts,  1094. 
petition  to  continue  business  until  sale,  1096. 
petition  to  postpone  sale,  1088. 
petition  to  remove  for  failure  to  qualify,  1106. 
petition  to  remove  trustee  for  cause,  1107. 
report  of  private  sale,  1092. 
report  of  sale,  1087. 
right  to  make,  449. 
trustee's  first  report,  1110. 

ASSIGNMENT  OF  ERRORS, 

executor's  report  not  assigned,  319. 

to  contain  full  names  of  all  parties,  430. 

ASSIGNOR, 

administrator  may  bring  action  to  set  aside  assignment  of  lease,  392. 

assignment  of  legacy,  330. 

competency  of  witnesses,  422. 

testimony  of  agent  as  to  transaction  with  party's  assignor,  421. 

when  made  party  to  answer  to  his  assignment,  422. 

when  wife  incompetent  as  witness,  422. 

ASSIGNS, 

common-law,  right  to  sue  on  covenant,  394. 

ASYLUM, 

when  children  may  be  placed,  550. 

ATTACHMENT, 

against  foreign  administrator,  82. 

executor  and  administrator,  316. 

executor  and  administrator,  for  delay,  307. 

person  and  property  of  removed  executor,  141. 

right  against  real  estate,  189. 

to  compel  making  and  filing  of  report,  298. 

to  compel  removed  executor  to  render  account,  140. 

to  enforce  compliance  with  judgment  against  intermeddler,  70. 

to  enforce  payment  in  case  of  unlawful  detainer,  140. 

unascertained  distributive  share  subject,  330. 

when  executors  subject  to  garnishment,  389. 

ATTAINDER, 

forfeiture  of  estates  prohibited,  709. 
prohibited  by  constitution,  699. 
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ATTESTATION, 

See  Wills;   Witnesses. 

certificate  of  probate,  497,  498. 

codicil  must  be  attested,  465. 

proof  of  will,  492. 

revocation  of  will  recorded,  542. 

statutory  requirements  for  wills,  471,  475. 

testamentary  instrument,  479. 

witness  to  will,  494. 

ATTESTATION  CLAUSE, 

when  unnecessary,  475. 

ATTESTING  WITNESSES, 

See  Attkst.\tio.n ;   Competk.ncv  ok  Wit.nk.ssks;   Wills. 
approval  nuncupative  will,  477. 
evidence  establishing  destroyed  will,  499. 
signatures  constitute  attestation,  475. 

ATTORNEY, 

See  AiTORNKYs  Fees;  Attokney-Gener.'ll;  Attorney  in  Fact;   Common 
L.vw. 
affidavit  showing  judgment  unsatisfied,  407. 
appearance  for  executor  or  administrator,  274. 
appointed  to  oppose  administrator's  claim,  271. 
claimant  to  file  affidavit  with  claim,  254. 
competency  of  witnesses,  538. 
guardian  ad  litem  may  employ,  212. 
infant  no  power  to  appoint,  60S. 

interested  parties  may  appear  at  final  settlement  by  attorney,  326. 
may  receive  distributive  share,  339. 
not  to  receive  distributive  share  of  minor,  339. 
survival  of  action  for  damages  for  breach  of  duty  to  client,  391. 
to  file  affidavit  with  claim,  255. 
when  incompetent  witness,  418. 
when  may  not  buy  at  sales,  236. 
when  not  agent,  421. 

ATTORNEY-GENERAL, 

action  against  unclaimed  estates,  712. 
counsel  for  state  in  action  to  contest  will,  527. 
filing  of  information  where  lands  escheat,  711. 
may  file  information  in  name  of  state,  709. 

ATTORNEY   IN  FACT, 

infant's  contract  of  appointment  void,  576. 
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ATTORNEY'S  FEES, 
allowance,  313. 

allowance  to  administrator  cause  for  setting  aside  settlement,  323. 
allowance  to  guardian,  591. 

claim  exhibited  in  administrator's  first  account,  303. 
in  resisting  probate  of  will,  488. 
note  filed  against  estate,  277. 
paid  from  damages  collected,  402. 
partition  proceedings,  810. 
trial  of  administrator's  claim,  271. 
when  allowed  guardian  ad  litem,  212. 
when  expenses  of  administration,  287. 
when  included  in  administrator's  allowance  for  services,  311. 

AUCTION, 

See  Public  Auction. 

AUCTIONEER, 

administrator  may  employ,  311. 
executor  may  employ,  170,    232. 

AUDITOR, 

execution  of  tax  deed,  445. 

fee,  196. 

state,  notified  of  property  belonging  to  unknown  heirs,  354. 

state,  payment  of  costs  of  action  against  unclaimed  estates,  712. 

to  pay  salary  of  probate  commissioner,  16. 

AUNTS, 

inheritance,  687. 

AUTHENTICATION, 
life  tables,  815. 

AUTHORITY, 

administrator,  how  limited,  79. 

administrator,  when  suspended,  96. 

courts  over  foreign  executors,  80. 

executors  and  administrators,  how  terminated,  122. 

legal  representatives,  derivation,  79. 

to  give  oath,  188. 

AVERMENTS, 

See  Actions;  Complaint;  Petition;   Pleading  and  Pbactice;   Suits. 

action  by  husband  and  wife  on  guardian's  bond,  594. 
complaint,  as  to  insuflBciency  of  personalty  for  debts,  202. 
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AVERyiEXTS— Continued. 

complaint  by  administrator,  395. 

complaint  for  production  of  will,  491. 

complaint  in  action  for  accounting  in  partnership  affairs,  451. 

complaint  in  action  for  death  from  wrongful  act,  402. 

complaint  in  action  on  decedent's  note,  393. 

complaint  in  action  on  guardian's  bond,  569,  596,  598. 

complaint  in  action  to  set  aside  fraudulent  conveyance,  202. 

complaint  in  contest  of  will,  532. 

complaint  of  foreign  guardian,  584. 

complaint  to  revive  judgment,  409. 

complaint  where  undue  influence  charged,  528. 

guardian's  complaint,  588. 

in  action  brought  by  heirs  to  recover  debt  due  ancestors,  24V(!. 

in  action  on  bond,  113. 

in  claim  based  upon  mutilated  note,  260. 

in  complaint  to  remove  executor,  12.5. 

in  conversion  suit,  suflQciency,  113. 

in  petition  by  creditor  for  realty  sale,  208. 

necessary  in  complaint  by  administrator  de  bonis  non,  66. 

necessary  in  suit  on  bond  by  administrator  de  bonis  non,  116. 

necessary  to   give  heirs  right   to   maintain   action   for   recovery   of 

personalty,  24  V--- 
petition  to  set  settlement  aside,  321. 

plaintiff  in  action  to  enforce  judgment  against  decedent's  estate,  407. 
requisite  in  complaint  by  heirs,  156. 

AWARDS, 

action  by  executor  or  administrator,  392. 

arbitration  in  controversy  respecting  ward's  property,  573. 

BAILIFF, 

administrator  may  employ,  311. 

BALANCE, 

how  paid  out,  326. 

payment  to  ward,  590. 

surviving  partner's  lien  to  secure,  462. 

BANK, 

administrator's  liability  for  deposits,  300. 

BANK  DEPOSITS, 

administrator's  liability,  300. 
inventoried,  159. 
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BANKRUPTCY, 

effect  on  wife's  interest  in  husband's  estate,  767. 

may  bar  administrator,  38. 

sale  of  husband's  realty  a  judicial  sale,  768. 

BASTARDS, 

See  Illegitimates. 

BASTARDY. 

competency  of  witnesses,  417. 
survival  of  action,  396. 

BENEFICIARY, 

classes  recognized  by  statute,  403. 

conditional  gift  in  trust,  51.5. 

entitled  to  damages  for  death  by  wrongful  act,  403. 

entitled  to  proceeds  of  policy,  149. 

liability  of  administrator  for  settlement  delayed,  296. 

may  hold  liable  participant  in  fraudulent  diversion,  148. 

may  not  benefit  by  and  repudiate  a  will,  508. 

not  competent  witness  to  will,  475. 

parties  in  action  to  contest  will,  527. 

parties  to  complaint  to  contest  wills,  532. 

state  of  Indiana,  527. 

when  hold  title,  193. 

when  may  collect  attorney's  fees  paid  in  contest  of  will,  542. 

when  not  suitable  as  special  admini.«*'"ator,  55. 

who  may  be,  473. 

BENEVOLENT  DEVISE, 

accounting  by  trustees,  325a. 

BEQUESTS, 

See  Specific  Bequests. 

application  of  term,  509. 

bequest  of  mortgage  adeemed,  349. 

charity,  474. 

common  law  concerning  bequests  to  corporations,  473. 

condition  in  restraint  of  marriage,  515. 

effect  on  executor's  compensation,  312. 

effect  where  lost  will  established,  499. 

in  nuncupative  wills,  477. 

not  barred  by  antenuptial  contract,  153. 

rights  of  legatee  over  specific  chattel,  252. 

to  class,  512. 

to  next  of  kin,  673. 

when  adeemed,  349. 
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BEQUESTS— Continued. 

when  order  reversed,  504. 

where  testator  failed  to  make  according  to  promise,  264. 

will  not  lapse  where  discharging  testator's  obligation,  516. 

BIBLES, 

omitted  from  inventory,  162. 

BILLS. 

See  Bills  .ksd  Notes;    Bills  of  Exch.\nge;    Sale  Bill. 

BILLS  AND  NOTES, 

disaffirmance  by  insane  person,  655. 
estates  by  entireties,  776. 
order  on  report  of  worthless  sale  note,  902. 
report  of  worthless  sale  note,  901. 

BILLS  OF  EXCHANGE, 

belonging  to  decedent,  155. 
due  decedent,  title,  ISO. 
probate,  489. 

BIRTH  OF  CHILD. 

effect     on  bequest,  512. 

required  for  vesting  of  estate  by  the  curtesy,  725. 

revocation  of  wills,  481. 

vested  remainder,  698. 

BOARD, 

claim  for  ward's  board,  569. 
guardian's  petition  for  credit,  593. 
guardian  to  furnish  for  ward,  585. 
ward,  556. 

BOARD  OF  COMMISSIONERS, 

disposition  of  escheated  estates,  710. 
named  to  take  devise  to  county,  473. 

BONDING  COMPANIES, 
as  sureties,  99. 

BONDS, 

See  Action;  Additional  Bond;  Administkators;  Appeal  Bonds;  Bonds 
OF  Executors  and  Administrators;  Co.st  Bonds;  Executors  and  Ad- 
ministrators; Guardian  and  Ward;  New  Bond;  Refunding  Bonds. 

action  against  guardian's  bond,  594.  596,  600,  625. 
action  by  executor  on  bond  of  clerk.  392. 
action  where  lost,  facts  to  be  established,  598. 
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BONDS— Continued. 

additional,  executed  during  vacation,  11. 
administrator  or  executor,  828. 

assessment  of  exemplary  damages  against  bondsman,  604. 
by  creditors  to  claimant,  377. 

commissioners  in  partition,  1133. 

complaint  in  action  on  guardian's  bond,  569,  598,  601. 

contest  of  will,  525,  1075. 

contestor     of  will,  488,  535. 

costs,  398. 

bond  on  defense  of  claim,  906. 

given  by  foreign  administrator,  410. 

creditors  may  execute  to  pay  decedent's  surety,  378. 

defects     in  guardian's  bond,  554. 

defense  of  guardian  and  sureties,  599. 

delivery  of  specific  legacy,  960. 

effect  of  defects,  622. 

effect  of  principal's  fraudulent  conveyance,  392. 

effect  of  sale  without,  621. 

filed  by  surviving  partner,  458. 

foreign  guardian,  584,  633. 

for  payment  of  claim,  257. 

for  payment  of  claim  by  heirs,  317. 

given  by  person  beginning  suit,  184. 

guardian,  552,  560,  591,  593,  992. 

guardian  liable  for  failure  to  report,  585. 

guardian's  liability  for  failure  to  account,  559. 

husband  of  insane  wife,  1045. 

indemnifying  bond  on  sale  of  real  estate  contract,  883. 

in  partition  proceedings,  807. 

lessee  of  realty  of  unknown  heirs,  353. 

liability  of  guardian's  surety,  597. 

measure  of  damages  in  suits,  602. 

not  affected  by  change  in  terms  of  sale,  620. 

notice  of  request  of  surety  for  release,  860. 

on  appeal  in  partition  proceedings,  812. 

personalty,  149. 

proceedings  to  contest  validity  of  will,  533. 

purchaser  at  sale  of  land  subject  to  lien,  225. 

purchaser  of  interest  of  deceased  partner,  152. 

purchaser  to  execute  for  payment  of  liens,  233,  941. 

realty  sale,  100. 

receiver  for  partnership  on  death  of  partner,  1148. 

recovery  on  guardian's  bond,  603. 

refund  of  legacy  for  distributive  share,  959. 

release  of  surety  and  order  for  new  bond,  861. 
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BONDS— Continued. 

release  of  surety  for  guardian,  553. 

request  of  surety  to  be  be  released,  859. 

right  of  appeal  without,  434. 

sale  of  ward's  real  estate,  1016. 

sole  heir  or  legatee  to  pay  debts,  381. 

suit  on  bond  in  partition  proceedings,  807. 

surety  for  deceased  guardian,  587. 

surety's  liability  for  guardian,  564,  595,  596. 

surviving  partner,  447,  461,  1144. 

taxed  as  personalty,  439. 

to  accompany  petition  to  resist  claims,  272. 

to  claimant  on  final  settlement,  967. 

to  pay  debts,  917. 

to  prevent  sale  of  decedent's  realty,  245. 

to  secure  different  funds  of  estate,  90. 

to  secure  payment  of  lien  after  sale,  230. 

trustee  under  assignment  for  creditors,  1082. 

undertaking  of  surety  on  guardian's  bond,  552. 

void  when  given  by  unauthorized  commissioner,  232. 

when  additional  bond  not  subsidiary,  G18. 

when  binding  on  infant,  577. 

when  claim  based  thereon  is  contingent,  262. 

when  not  required  by  the  purchaser,  182. 

when  not  required  in  action  to  quiet  title,  531. 

where  guardian's  bond  has  but  one  surety,  617. 

BONDS  OF  EXECUTORS  AND  ADMINISTRATORS. 

See  Bo.Nus;  E.xKcrToR.s  and  AuMi.NisTRATons;   Measure  of  Damages. 

appeals  from  judgment  in  action,  428. 

approval,  102. 

breach,  161. 

by  whom  suits  brought,  115. 

calculation  of  amount,  92. 

causes  for  suits,  112. 

custody,  102. 

defenses  to  suits,  117. 

effect  of  condition,  95. 

executor  may  allow  surety  company  compensation,  99. 

failure  to  give,  cause  for  removal,  129. 

failure  to  inventory,  a  breach,  157. 

foreign  executors  and  administrators,  88,  107. 

for  leasing  or  mortgaging  realty,  244. 

for  selling  realty,  100. 

general,  what  covers,  92. 
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BONDS  OF  EXECUTORS  AND  ADMINISTRATORS— Continued, 
joint  and  several,  76. 

liability  for  property  of  unknown  heirs,  353. 
liability  for  realty  sales,  217. 
liability  for  unclaimed  surplus,  114. 
liability  of  cosureties,  95. 
liability  when  erroneous,  94. 

liability  when  sale  violates  order  or  statute,  232. 
liability  when  serving  in  different  capacities,  98. 
liability  where  payment  of  claim  wrongfully  delayed,  295. 
liable  for  conversion,  63. 

liable  for  delinquency  in  payment  of  taxes,  442. 
liable  for  failure  to  defend  claims,  268. 
liable  for  failure  to  inventory,  160. 
liable  for  widow's  allowance,  167. 
liable  where  unjust  claim  not  resisted,  269. 
made  after  sale,  liability  of  sureties,  101. 
measure  of  damages  in  suit,  119. 
necessary  before  action,  95. 
no  bar  to  personal  liability,  108. 
no  suit  on  bonds  to  set  aside  settlement,  325. 
not  liable  after  executor's  removal,  140. 
obligors  may  be  sued  for  maladministration,  110. 
on  mortgage  of  real  estate,  920. 
on  sale  of  real  estate,  927. 
payable  to  state,  94,  100. 
realty  sale,  217. 

successor  to  account  for  proceeds  of  real  estate,  215. 
suit,  109,  314. 

surety  may  file  account  of  dead  administrator,  314. 
suspended  by  appeal,  139. 
validity,  95. 
varying  laws,  89. 
what  must  be  shown  in  suit,  112. 
when  foreign  bonds  sufficient,  203. 
when  for  less  than  legal  amount,  95. 
when  inadequate,  96. 

when  liable  for  failure  of  administrator  to  pay  legacies,  343. 
when  liable  for  waste,  189. 
when  liable  to  administrator  de  bonis  non,  65. 

BOOK  ACCOUNTS, 
how  sold,  176. 

BOOKS, 

clerk  to  keep  for  recording  letters  of  administration,  42. 
for  general  entry,  contents,  14. 
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BOOKS— Continued. 

for  record  of  claims,  267. 
record  of  administrators'  bonds,  102. 
separate  for  probate  matters,  6. 
transfer  of  stock,  179. 

BOUNTY. 

when     assets,  143. 

BREACHES, 

bonds  of  executors  and  administrators,  161. 
guardian's  bond,  594,  595,  597,  598,  601,  619. 

BREACH  OF  CONTRACT, 

based  upon  consideration,  264. 

common-law  liability  of  executors  and  administrators,  389. 

BREACH  OF  COVENANT, 

administrator's  right  of  action,  394. 

damages,  384. 

right  of  action,  149. 

warranty,  how  damages  collected,  260. 

when  cause  of  action,  261. 

BREACH  OF  DUTY, 

guardian's  duty,  602. 

survival  of  action  against  attorney  for  damages,  391. 

when  compound  interest  chargeable,  302. 

BREACH  OF  PROMISE. 

no  survival  of  action,  391,  396. 

BREACH  OF  TRUST, 

administrator's  liability  for  commingling  estate  money,  300. 

administrator's  personal  liability,  391. 

rights  of  widow  whose  money  was  wrongfully  invested,  221. 

BROKER, 

administrator  may  employ,  311. 

BROTHERS, 

degree  of  consanguinity,  674. 

inheritance,  685. 

when  entitled  to  decedent's  estate,  332. 

BURDEN  OF  PROOF, 

action  to  set  aside  guardian's  final  settlement,  593. 
allegation  of  illegitimacy,  701. 
allegation  of  unsound  mind,  529. 
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BURDEN  OF  PROOF— Continued. 

child  to  show  conveyance  not  advancement,  336. 
contest  of  report,  319. 
contest  of  wills,  532,  537. 
correctness  of  inventory,  168. 
establishment  of  lost  wills,  500. 

exceptions  to  report  of  partition  commissioners,  803. 
execution  of  note,  278. 

execution  of  will  and  testamentary  capacity  of  testator,  487. 
execution  of  will  by  person  under  guardianship,  468. 
good  faith  of  grantee  of  Insane  person,  656. 

guardian  to  show  exercise  of  reasonable  care  in  investment,  562. 
objection  to  credit  claimed  by  administrator,  309. 
on  claimant  asking  compensation  for  services,  263. 
on  legatee  to  show  that  testator  had  no  personalty,  347. 
on  next  of  kin,  to  recover  damages  for  death  from  wrongful  act,  403. 
on  one  attacking  grant  of  letters,  121. 
on  one  disputing  claim,  255. 
on  person  asserting  disability,  397. 
party  disclaiming  advancement,  695. 
proceedings  authorizing  administrator's  sale,  239. 
proponent  to  establish  execution  of  will  and  testamentary  capacity 
of  testator,  488. 

BURDENS, 

attaching  to  inheritance,  696. 

BURIAL, 

expenses  given  priority  over  other  debts,  289. 
when  price  of  lot  included  in  funeral  expenses,  289. 

CANCELATION, 

action  to  cancel  assignment  of  note,  393. 
election  under  will,  759. 

CANON  OF  DESCENT, 

See    Common    Law;    Descent   and    Distribution. 
based  upon  presumption  of  legitimacy,  701. 

CAPITAL  STOCK, 

when  assessment  is  contingent  claim,  262. 

CAPTION, 

effect  on  account  where  defective,  307. 

CARLISLE    TABLES, 

See  Life  Tables. 
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CARRYING  ON  TRADE, 

administrator  will  account  for  profits,  148. 
by  married  woman,  333. 

CASH, 

guardians  account  on  cash  basis,   564,  585. 

CASH   SALE, 

ward's  realty,  625. 

CASH  VALUE. 

appraisement  of  ward's  realty,  616. 

defined,   440. 

property  assessed,   440. 

real  estate  appraised  at,  216. 

CASUALTY, 

administrator's  liability,  301. 

CAUSE  01^  ACTION, 

demurrer  sustained  when  in  third  person,  275. 

furnished  by  breach  of  covenant,  261. 

statute  begins  to  run  when  cause  accrues,  632. 

time  of  accruing  determines  running  of  statute  of  limitations,  203. 

when  no  survival,  396. 

CAUSES. 

See  Catse  of  Action. 

new  trial  in  claim  cases,  284. 

removal   of  executors  and   administrators.   124,   127,   128,   129,   130. 

131,  135. 
removal  of  guardians,  606. 
removal,  specified  in  application.  125. 
setting  aside  settlement,  323. 
suits  on  bonds.  112. 
survival  of  action.  391. 
void  and  lapsed  legacies,  345. 
void  marriage,  703. 

CAVEAT  EMPTOR, 

application  of  principle,  235. 

doctrine  applicable  to  administrator's  sale,  225,  239. 

CERTIFICATE. 

appointment  of  appraisers,  1015. 

appointment  of  trustee  under  assignment  for  creditors,  1083. 

assignment  of  certificate  of  purchase,  893. 
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CERTIFICATE— Continued. 

competency  of  heirs  as  witnesses  in  suit  on  benefit  certificate,  419. 

guardian's  certificate  of  purchase,  1026. 

probate,  497,  1059. 

purchase  of  realty,  945. 

vesting  title  to  estate  in  widow,  361. 

CERTIFICATE  OF  SALE, 

executed  by  administrator,  233. 

given  to  administrator  on  delivery  of  conveyance,  238. 

CERTIFICATE  OF  STOCK, 
defined,  149. 

CESTUI  QUE  TRUST, 

See  Trust  Estates. 

may  set  aside  administrator's  purchase,  170. 

protection  of  rights,  626. 

remedy  of  resale,  237. 

trustee  may  not  profit  as  against,  236. 

trustee's  liability  for  delinquent  taxes,  443. 

CHANCERY, 

chancellor  may  attest  certificate  of  foreign  wills,  498. 
construction  of  wills  in  chancery  courts,  530. 
when  guardian  considered  agent  of  court,  562. 

CHANGE  OF  INVESTMENTS, 
by  guardian,  566. 

CHANGE  OF  VENUE, 

in  proceeding  to  sell  realty,  207. 

not  allowed  in  trial  to  remove  executor,  138. 

proceedings  to  sell  real  estate,  203. 

CHARITABLE  USES, 

See  Charity. 

CHARITY, 

bequest  or  devise,  474. 
character  of  devise,  714. 
defined,  474. 

CHARTER, 

may  authorize  corporation  to  act  as  administrator,  38. 
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CHATTEL  MORTGAGE, 

lien  when  executed  in  decedent's  lifetime,  362. 

partnership  property,  449. 

widow's  liability  when  on  specific  personalty,  361. 

CHATTELS, 

bequest  of  specific,  252. 

chargeable  to  administrator,  299. 

go  to  administrator  on  ancestor's  death,  669. 

situs,  439. 

surviving  partner's  inventory,  459. 

when  fixture,  146. 

CHATTELS  REAL, 

treated  as  personalty,  144. 

CHECKS, 

when  surviving  partner  may  draw,  448. 

CHILD, 

See  Cuiluukn;    Illegiti.mates;    Pake.nt  and  Cmr.n. 

CHILDLESS  WIDOW, 

right  of  quarantine,  740. 

rights  in  personalty  of  deceased  husband,  741. 

right  to  alienate,  736. 

CHILDLESS  WIFE, 

interest  in  estate  of  deceased  husband,  731. 

CHILDREN, 

See  Illegitimates;   Legitimacy;   Marriage;   Parent  and  Child;   Wills. 

adoption,  777-785. 

benefited   by  damages  obtained  for  death  resulting  from  wrongful 

act,  399. 
citizenship  when  born  outside  the  United  States,  704. 
definition,  689. 
effect  of  death  on  will,  482. 
import  of  word,  690. 
inheritance  of  intestate's  property,  683. 

inheritance  of  land  conveyed  to  husband  and  former  wife,  692. 
may  be  disinherited,  473. 

may  not  compromise  action  for  personal  injuries,  400. 
meaning  of  phrase  "leaving  no  child,"  748, 
meaning  of  word,  401,  512,  518,  673. 
measure  of  damages  for  death  from  wrongful  act,  402. 
not  disinherited  on  doubtful  construction,  503. 
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CHILDREN— Continued. 

parent's  right  of  action  for  injury  or  death,  401. 

right  of  quarantine,  740. 

rights  of  children  of  first  wife  where  second  wife  childless,  731. 

share  in  father's  estate,  727. 

testator's  intention  concerning  bequests,  472. 

testator's  right  to  disinherit,  513. 

whether  term  includes  adopted  child,  784. 

CHOSES  IN  ACTION, 

administrator's  right,  149. 

collected  by  heirs  when  no  administration,  71. 

competency  of  witnesses  in  action  by  surviving  partner,  456. 

go  to  administrator  on  ancestor's  death,  669. 

inventoried,  159. 

partnership  dissolution,  447. 

part  of  assets,  27. 

place  of  assessment,  439. 

taxed  as  personalty,  439. 

title  in  surviving  partner,  456. 

vested  in  administrator,  154. 

when  breach  of  covenant  constitutes,  394. 

CHRISTIAN  NAME, 

effect  of  omission  in  claim,  260. 

CIRCUIT  COURTS, 

See  Appointment;   Clerks  of  Courts;   Courts;   Jurisdiction;   Order  of 
Court;  Probate  of  Wills. 
action  to  contest  will,  526. 

appointment  of  guardian  for  person  of  unsound  mind,  2. 
appointment  of  guardian  of  minor,  2. 

concurrent  jurisdiction  with  common  pleas  courts  in  probate  mat- 
ters, 3. 
contest  of  wills,  2. 

granting  of  letters  testamentary  and  of  administration,  2. 
issue  of  citation  for  production  of  will,  491. 

jurisdiction  concurrent  with,  exercised  in  certain  superior  courts,  4. 
jurisdiction  in  settlement  and  distribution  of  estates,  2. 
jurisdiction  of  common  pleas  courts  conferred  upon,  4. 
jurisdiction  of  estates  under  guardianship,  2. 
jurisdiction  over  probate  of  wills,  490. 
may  have  person  adjudged  of  unsound  mind,  2. 

may  not  arbitrarily  revoke  letters  granted  by  clerk  during  vaca- 
tion, 12. 
probate  jurisdiction  distinct  from  general  jurisdiction,  2. 
probate  of  wills,  2,  487. 
transfer  of  causes  pending  to  probate  court,  5. 
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CITATION, 

notice  of  application  for  removal,  133. 

on  oflBcer  about  to  be  removed,  132. 

order  for  citation  to  produce  will,  1062. 

person  to  appear  in  answer  for  conversion,  187. 

production  of  will,  491. 

removal  of  administrator,  853. 

removal  of  executor  without,  124. 

requiring  administrator  to  file  account,  298. 

revocation  upon,  effect,  140. 

service  upon  defendants,  in  contest  of  wills,  536. 

to  compel  removed  executor  to  render  account,  140. 

to  produce  will,  1061. 


CITIZENS, 


See  Citizenship. 


CITIZENSHIP, 

alien's  declaration  of  intention  to  become  citizen,  704. 

alien's  lands,  711. 

how  created,  704. 

property  rights  of  alien  wife,  707. 

qualification  for  holding  real  estate,  704. 

CIVIL  ACTION, 

civil  issues  in  proceeding  to  sell  real  estate,  207. 

claim  transferred  to  issue  docket  constitutes,  273. 

competency  of  witnesses,  412. 

contest  of  claims,  275. 

rules  not  applicable  in  contest  of  reports,  319. 

when  proceedings  to  sell  real  estate  constitute,  203. 

CIVIL  CASE, 

defined,  136. 

settlement  of  estates  not  included  in  term,  137. 

when  rules  of  procedure  used  in  probate  matters,  274. 

CIVIL  CODE, 

application  of  provisions  in  appeals,  435. 

application  of  rules  for  pleading  and  practice,  207. 

application  to  appeals,  434. 

governs  appeal  from  order  of  court  admitting  will  to  probate,  496. 

governs  cost  of  joint  suit  against  administrator,  410. 

provisions  not  applicable  to  probate  appeals,  426. 

rules  govern  actions  to  contest  wills,  532. 

when  governing  appeals,  428. 

49 — Pro.  L.\w. 
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CIVIL  DEATH, 

common-law  doctrine,  690. 

CIVIL  LAW, 

direction  of  descent,  693. 

murderers  excluded  from  succession,  699. 

CLAIMANT, 

affidavit  certified  by  administrator,  188. 

competency  as  witness  in  trial  on  claim  based  on  note,  417. 

competency  of  witnesses,  416,  417. 

testimony,  425. 

to  approve  bond  for  payment  of  unpaid  claim,  317. 

to  file  affidavit  with  claim,  254,  255. 

when  incompetent  witness,  425. 

CLAIMS, 

See  Action;  Allowance  of  Claims;  Contingent  Claims;  Desperate 
Debts;  Rejection  of  Claims;  Statements;  Tbansfeb  of  Claims; 
Unjust  Claims. 

accruing  after  death,  entitles  holder  to  the  right  to  administer,  36. 

administrator's  pleading  to  action,   274. 

admissibility  of  decedent's  statements,  on  trial,  416. 

affidavit  to  claim  against  insolvent,  1098.  ■* 

against  deceased  ward's  estate,  588. 

against  estate,  cases  triable  by  jury,  137. 

against  estate,  disqualifies  judge,  10. 

appraised  value  in  inventory,  158. 

based  on  note,  278. 

by  cotenant  for  improvements  in  partition  proceedings,  794. 

competency  of  witness  when  claim  based  on  note,  417. 

costs  bond  on  defenses,  906. 

creditor  required  to  make,  251. 

cross-complaint  to  determine  suretyship,  266. 

damages  for  breach  of  covenant,  261,  384. 

defenses  of  administrator  on  trial,  277. 

domestic,  submissions  to  foreign  jurisdiction,  8. 

due  administrator  from  estate,  271. 

duty  of  executors  and  administrators,  268. 

effect  of  allowance,  270. 

evidence  to  establish,  413. 

executors  and  administrators,  how  allowed,  271. 

executor,  to  assets,  superior  to  heir,  156. 

filed  after  partial  distribution,  375. 

filed  although  not  due,  257. 

filed  before  final  settlement,  259. 
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CLAIMS — Continued. 

filing  after  final  settlement  set  aside,  254. 

filing  by  clerk,  14. 

form  and  effect  of  judgment  rendered,  282. 

founded  on  joint  contracts,  265. 

general  claim  and  affidavit,  903. 

guardian  to  collect  for  ward,  568. 

heirs  and  grantees  entitled  to  defend  against,  272. 

how  barred,  246. 

how  reached  by  creditor  after  settlement,  68. 

illegal,  claimant  constitutes  devastavit,  110. 

judgment  on  final  claim,  909. 

lack  of  diligence  in  connection  gives  ground  of  action,  112. 

lienholder  may  file  against  estate,  225. 

meaning  of  term,  329. 

mortgagee's  right  to  file,  227. 

need  not  be  presented  to  surviving  partner,  456. 

no  action  for  recovery  against  executor,  389. 

order  allowing  defense,  905. 

order  dismissing,  908. 

order  to  pay  suretyship  claim,  911. 

paid  by  special  administrator,  56. 

parties  in  prosecution,  279. 

payment.  111,  285. 

pending  a  partial  distribution,  377. 

personal  assets  to  pay  mortgages  after  preferred  claims,  221. 

persons  under  disabilities,  381. 

petition  to  defend,  904. 

presentation  to  guardian,  572. 

presented  by  administrator  for  services,  311. 

priority  of  payment,  286. 

proceedings  when  disallowed,  273. 

proposed  by  heirs  to  pay  debts,  915. 

recorded  by  clerk,  267. 

rejected  before  litigated,  313. 

services,  595. 

special  pleadings  in  trial,  276. 

surety  of  decedent,  378. 

surrendered  by  antenuptial  contracts,  153. 

survival  at  common  law,  389. 

tax  claims  not  filed  against  estate,  436. 

taxes  of  fourth  class,  441. 

time  and  method  of  filing,  254. 

trial,  280. 

trial,  party's  right  of  appeal,  284. 

uncollected   assets,  376. 
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CLAIMS — Continued. 

vendor's  creditors,  when  lands  subjected  to,  201. 

verified  by  affidavit,  255. 

ward,  statute  of  limitations,  600. 

what  must  be  filed,  256. 

when  administrator  liable  for  interest,  296. 

when  asset,  63. 

when  heir  may  not  question  validity,  213. 

when  in  favor  of  deceased  ward,  594. 

when  interest  allowed,  296. 

when  mortgagee  has  no  preference,  227. 

when  presented,  258. 

which  claims  allowed  during  year,  368. 

widow's  allowance  independent,  357. 

widow's  interest  preferred  to  general  creditors,  221. 

CLAIMS  AGAINST  ESTATES, 
decedents',  250-284. 
proceedings,  250-284. 

CLASSES, 

next  of  kin,  673. 

CLAUSES, 

See  Clauses  in  Wills;   Residuary  Clauses. 

CLAUSES  IN  WILLS, 

construction,  502,  608. 

inserted  before  witnesses,  475. 

may  modify  effect  of  absolute  devise,  523. 

CLERK, 

action  on  bond  by  executor,  392, 

CLERK  OP  COURT, 

appointment  of  administrator,  32. 

appointment  of  guardians,  2. 

approval  of  bonds  in  vacation,  102. 

certification  of  probate  of  foreign  will,  498. 

contents  of  book  for  general  entry,  14. 

contents  of  record  book,  13. 

copy  of  notice  of  appointment  of  administrator  filed  with,  44. 

duty  as  to  claims,  267. 

endorsement  of  inventory,  169. 

entry  of  report,  833. 

foreign  letters  testamentary  filed  with,  45. 

issue  of  citation  for  production  of  will,  491. 


GENERAL   INDEX.  1 753 

[References  are  to  Sections.} 

CLERK  OF  COURT— Continued. 

limitation  in  appointing  administrators,  32. 

may  distribute  estate  money,  297. 

may  issue  notice  of  administrator's  sale,  209. 

may  make  distribution,  294,  339. 

may  pay  out  balance,  326. 

may  sign  notice  of  hearing,  318. 

must  issue  letters  of  administration  under  seal,  42. 

no  judicial  power,  496. 

petition  to  resist  claims  allowed,  272. 

power  during  vacation,  12. 

power  to  appoint  guardian,  546. 

probate  of  wills,  487. 

proof  and  probate  of  wills  in  vacation,  490. 

report  of  letters  of  administration,  832. 

report  of  money  paid  to  treasurer,  354. 

report  of  probate  of  will,  1063. 

to  appoint  successor  to  nonresident  executor,  130. 

to  approve  guardian's  bond,  552. 

to  attest  certificate  of  probate,  497. 

to  endorse  time  of  hearing  on  report,  318. 

to  give  notice  of  filing  of  petition  to  prevent  realty  sale,  246. 

to  have  will  recorded,  196. 

to  issue  citation  to  person  complained  of,  132. 

to  issue  letters  testamentary,  45. 

to  issue  notice  of  administrator's  petition  for  realty  sale,  210. 

to  make  copy  of  decree  vesting  title  to  estate  in  widow,  361. 

to  record  letters  of  administration,  42. 

to  record  revocation  of  will,  542. 

to  record  testimony  at  proof  of  will,  494. 

to  select  appraiser  for  surviving  partners'  inventoried  articles,  459. 

to  subpoena  witnesses,  492. 

to  whom  he  shall  grant  letters,  31. 

when  estate  liable,  260. 

when  to  enter  complete  record  in  final  record  book,  13. 

CLIENTS, 

See  Attorxky;  Attorney  ix  Fact;  Attorney's  F^es. 

survival  of  action  against  attorney  for  breach  of  duty,  391. 

CLOTHING, 

claim  for  ward's  clothing,  569. 
guardian  to  furnish  for  ward,  585. 

COADMINISTRATOR, 

husband  not  when  wife  is  administratrix,  38. 
may  apply  for  removal  of  administrator,  124. 
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COADMINISTRATOR— Continued. 

may  ask  removal  of  administrator,  125,  134. 

may  sue  on  executor's  bond,  115. 

power,  75. 

when  may  be  barred  from  acting,  76. 

competency  of  witnesses,  414. 

CODE  OF  CIVIL  PROCEDURE, 

new  trial  of  claim  cases,  284. 

CODICIL, 

controls  where  in  conflict  with  will,  508. 

definition,  465. 

devise  not  cut  down  by  resorting  to  will,  505. 

effect,  486. 

effect  on  conveyance  where  concealed  or  unknown,  491. 

form,  1057. 

must  be  probated,  489. 

penalty  for  theft  or  concealment,  491. 

probate,  489. 

COERCION, 

undue  execution  of  will,  527. 

COEXECUTORS, 

accounts,  306. 

compensation,  311. 

liability,  116. 

liability  for  acknowledgment  or  promises,  390. 

liability  for  mismanagement,  391. 

may  ask  removal  of  executor,  124,  125,  134. 

may  sue  on  executor's  bond,  115. 

power,  75. 

responsibility  for  assets,  93. 

when  may  be  barred  from  acting,  76. 

when  only  one  qualifies,  47. 

COLLATERAL  ATTACK, 

aliens'  rights  in  realty  not  subject,  708. 
allowance  of  claim  as  judgment  impervious,  280. 
appointment  of  administrator  not  subject  to,  33. 
final  settlement  not  subject,  325,  352,  593. 
final  settlement  not  subject  where  notice  given,  318. 
guardian's  final  settlement  not  subject,  592,  593. 
judgment  approving  settlement  not  subject,  321. 
judgment  of  removal  impervious  to,  139. 
letters  not  subject  to,  121. 
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COLLATERAL  ATTACK— Continued. 

on  judgment  confirming  partition  sale,  807. 

on  order  of  adoption,  782. 

order  of  court  appointing  guardian  not  subject,  551. 

order  oi  court  probating  will  impervious,  496. 

order  of  sale  of  ward's  realty  impervious,  623. 

order   passing   upon   report   and   resignation   of   administrator   not 

subject,  314. 
partial  reports  not  subject,  308. 
partial  settlements  by  guardian  not  subject,  585. 
probate  proceedings  not  subject,  496. 
proceedings  to  revoke  letters  of  administration,  33. 
sale  made  under  order  fraudulently  obtained  not  subject,  214. 
sale  of  ward's  realty  by  guardian,  631. 
when  court's  order  not  subject  to,  87. 
when  final  settlement  not  subject,  326. 
when  letters  of  guardianship  subject,  551. 
when  not  allowed  on  sale  of  land  by  foreign  executor,  203. 
when  proceedings  not  subject,  359. 

when  sale  based  on  erroneous  petition  not  subject,  206. 
when  sale  is  impervious,  232. 
when  sale  not  subject,  238. 
when  sale  of  ward's  realty  impervious,  617. 
when  unavailing  in  contest  of  foreign  will,  541. 

COLLATERAL  CONSANGUINITY, 
definition,  674. 

COLLATERAL  DESCENT, 
definition,  672,  683. 
rule  for  inheritance,  687. 

COLLATERAL  HEIRS, 

not  descendants,  672. 
succession  under  Roman  law,  682. 

when    construction   that    disinherits   child     in     favor     of     kindred 
accepted,  513. 

COLLATERAL  IMPEACHMENT, 

when  not  made  order  of  sale,  214. 

COLLATERAL  INHERITANCE, 

half-blood  did  not  inherit  at  common  law,  680. 

COLLATERAL  ISSUES, 

when  decided  by  probate  court,  7. 
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COLLATERAL  KINDRED, 
inheritance,  679,  681. 

order  of  succession  under  Roman  law,  682. 
succession  to  intestate's  property,  334. 
when  entitled  to  estate,  332. 

when  mother's  kindred  inherits  from  illegitimate,  335. 
when  preferred  to  lineal,  673. 
when  the  half-blood  preferred,  692. 

COLLATERAL  PROCEEDINGS, 

final  settlement  not  subject,  320. 

private  sale  of  ward's  realty  not  subject,  625. 

COLLATERAL  WARRANTY, 
abolished,  384. 

COLLECTION, 

damages  chargeable  with  expense  of  collection,  402. 

debts  to  ward,  by  suit,  574. 

decedents'  taxes,  436. 

failure  to  collect  notes  not  conversion,  598. 

firm  assets,  448. 

guardian's  duty  to  collect  legacy,  etc.,  565. 

guardian's  duty  to  make,  565. 

injunction,  appeal  where  parties  substituted,  428. 

joint  contract  of  decedent,  389. 

joint  contract  or  joint  judgment,  265. 

money  due  partnership,  450. 

partnership  debts,  448. 

right  of  executors  and  administrators  to  sue  on  notes,  393. 

ward's  debts,  574. 

COLLUSION, 

between  administrator  and  creditor,  279. 

between  surviving  partner  and  personal  representative,  457. 

ground  for  setting  aside  sale,  178. 

invalidation  of  arrangement  between  administrator  and  surviving 

partner,  453. 
justification  for  resale,  240. 
may  avoid  administrator's  sale,  170. 
voluntary  partition,  788. 

COMITY, 

yields  to  local  obligation,  83. 

COMMINGLING, 

ward's  estate  with  that  of  guardian,  563. 
when  not  conversion,  447. 
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COMMISSION, 

See     Board     of     Commissioners;      Commissioners;       Probate      Coii- 

MISSIONERS. 

court  not  authorized  to  appoint  to  make  sale,  232. 
when  allowed  administrator,  311. 

COMMISSIONERS, 

See       Board       of       Commissioners;       Commission;       Probate       Com- 
missioners. 

appointed  to  execute  deed  on  title  bond,  3. 

appointment  in  partition  proceedings,  799. 

conveyance  of  realty,  953-955. 

deed  in  partition,  1137. 

effect  of  sale  for  guardian,  621. 

fees  in  partition  proceedings,  810. 

final  report  of  commissioners  in  partition,  1138. 

for  execution  of  conveyance  according  to  title  bond,  247. 

liability  for  sale  of  ward's  realty,  619. 

limitation  of  actions  for  recovery  of  property  sold,  397. 

may  be  appointed  to  sell  ward's  realty,  623. 

may  not  sell  realty  to  pay  debts,  249. 

oath  of  partition  commissioners,  799. 

partition  commissioners  may  not  purchase,  806. 

powers  and  duties  of  partition  commissioners,  800. 

report  of  partition  commissioners,  802,  1130. 

report  of  sale  in  partition,  1135. 

right  of  partition  commissioners  to  exclude  interested  parties  from 

deliberation,  803. 
warrant  to  partition  commissioners,  1129. 

COMMITTEE, 

of  insane  persons,  647. 

COMMON  FORM, 

probate  of  wills,  487. 

COMMON  LAW, 

abatement  of  action  for  torts,  396. 

abrogation  of  rule  concerning  action  for  death  from  wrongful  act, 

401. 
actual  seizin  required  before  lands  transmitted  to  heir,  671. 
administrator's  compensation  as  attorney,  313. 
administrators  de  bonis  non,  63. 
administrators  not  compensated,  312. 
barring  resignation  of  executors,  123. 
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COMMON  LAW— Continued. 
bond  of  executor,  91. 
competency  of  executors,  45. 
competency  of  witnesses,  411,  424. 
corporation  as  beneficiary,  473. 
decedent's  realty,  190. 
definition  of  "dower,"  723. 
definition  of  "heir,"  728. 

derivation  of  executor's  rights  and  powers,  53. 
devastavit  by  administrator,  65. 
devises  of  realty,  523. 

difference  between  next  of  kin  and  heirs  at  law,  673. 
distribution  of  personalty  to  next  of  kin,  693. 
dower  rights  of  widow,  727. 
effect  of  death  of  execution  debtor,  407. 
entitled  to  no  allowance,  168. 
escheat  based  upon  feudal  principles,  709. 
exclusion  of  the  half-blood  from  inheritance,  692. 
executor's  liability  for  costs,  410. 
executors  of  executors,  51. 

husband's  liability  for  wife's  antenuptial  debts,  224. 
husband's  right  by  the  curtesy,  725. 
husband's  title  to  wife's  personalty,  333. 
illegitimate  issue  of  void  marriage,  703. 
inheritance  between  brothers,  685. 

inheritance  between  brothers  who  are  sons  of  alien  fathers,  708. 
inheritance  per  stirpes,  693. 
joint  contracts,  455. 
joint  executors,  75. 
jointure,  762. 

liability  of  executors  and  administrators,  250. 

liability  of  executor  or  administrator  for  decedent's  contracts,  389. 
liability  of  heirs,  devisees,  and  distributees,  380,  385. 
liability  of  obligors  on  joint  contract,  265. 
lost  goods  and  chattels.  111. 
married  women's  disposition  of  property,  467. 
meaning  given  to  words  and  terms,  666. 
meaning  of  "heir,"  690. 
natural  guardianship,  544. 
no  inheritance  by  illegitimates,  701. 
no  provision  for  adoption  of  heirs,  777. 
no  remedy  for  wrongful  death  for  personal  injuries,  399. 
no  survival  of  action  for  damages,  391. 
notes  and  debts  of  decedent,  155. 
nuncupative  wills  recognized,  476. 
parties  in  executors'  action,  77. 
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COMMON  LAW— Continued. 

passing  of  fee  simple,  523. 

penalty  not  liable  for  debts,  696. 

perpetuities,  715. 

personalty,  154. 

possession  by  mortgagee,  152. 

presumption  of  death,  when  prevails,  60. 

presumption  of  existence  in  sister  state,  743. 

presumption  of  legitimacy,  701. 

probate  courts  offspring  of,  3. 

property  rights  of  alien,  704. 

provisions  concerning  letters  of  guardianship,  584. 

recover}'  of  overpayment,  285. 

regarding  payment  of  decedent's  debts,  189. 

regarding  rents,  147. 

relating  to  bastards,  716. 

remedy  under,  when  party  to  contract  for  conveyance  dies,  248. 

rendering  of  accounts,  298. 

revocation  of  devises,  484. 

revocation  of  wills,  480,  483. 

right  of  guardian  to  administer,  34. 

right  of  husband  to  administer  wife's  estate,  35. 

rights  of  surviving  partner,  447. 

right  to  sue  on  covenant,  394. 

rule  of  descent  replaced  by  statute  of  descent,  332. 

rules  of  descent,  675-681. 

suits  of  and  against  administrators,  29. 

support  of  minor  children,  556. 

testamentary  capacity  of  infants,  469. 

title  to  decedent's  property,  21. 

wasted  property,  115. 

when  bond  good  at,  92. 

when  widow  entitled  to  dower  in  land,  724. 

where  plaintiff  dies  after  judgment  and  before  execution,  407. 

wife  as  administratrix,  46. 

wife  not  heir  of  husband,  218. 

writs  of  devastavit  now  unknown,  110. 

COMMON  PLEAS  COURTS, 

concurrent  jurisdiction  with  circuit  courts  in  probate  matters,  3. 
former  original  and  exclusive  probate  jurisdiction,  3. 
COMPENSATION, 

See  Agent;  Attobxeys;  Commox  Law;  Disbursemexts;  Executors  axd 
Administrators;   Guardian  and  Ward. 
agent  employed  by  administrator,  311. 
allowance  for  services,  311. 
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COMPENSATION— Continued. 
allowed  by  will,  312. 
allowed  relator,  120. 

attorney  not  paid  out  of  administrator's  allowance,  313. 
attorney  opposing  administrator's  claim,  271. 
coexecutors  and  coadministrators,  311. 
collection  of  claim  due  estate,  184. 
court  to  determine  for  administrator,  311. 
damages  for  death  or  injury,  574. 
for  filing  claims  in  clerk's  book,  14. 
guardian,  591. 

guardian  guilty  of  conversion  not  entitled,  595. 
guardian's  surety  to  compensate  injured  party,  604. 
loss  sustained  by  infant's  fajse  representation  as  to  age,  583. 
of  creditor  or  heir  recovering  judgment,  70. 
presumption,  263. 

prosecuting  attorney  who  sues  on  administrator's  bond,  353. 
surety  companies  as  bondsmen,  99. 
when  guardian  not  entitled,  599. 
when  surviving  partner  allowed,  463. 
•where  full  performance  impossible,  264. 

COMPETENCY  OF  WITNESSES, 

See  Common  Law. 

actions  Involving  decedent's  estates,  411,  425. 

adverse  interest,  414. 

attorney,  538. 

bastardy  cases,  39G. 

claimant,  425. 

claimant  in  rebuttal,  416. 

contest  of  wills,  418,  538. 

executors  and  administrators,  413. 

expert  witness,  540. 

heirs  when  parties  to  contract,  419. 

husband  and  wife  in  suit  to  set  aside  fraudulent  conveyance,  417. 

joint  contracts,  415. 

partnership  actions,  456. 

physician,  488,  538. 

presumption,  492. 

rule  in  Indiana,  412. 

signor  of  note,  421. 

substitution   of  administrator   where   coplaintiff  in   replevin   action 

dies,  423. 
suit  to  contest  will,  538. 
when  heirs  or  legatees  may  testify,  417. 
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COMPETENCY  OF  WITNESSES— Confinwed. 
where  claims  assigned,  422. 
wife  of  beneficiary,  492. 
wills,  475. 

COMPETENT  EVIDENCE, 

See  Evidence. 

COMPLAINT, 

See  Action;  Amended  Pleading;  Petition;  Pleading  and  Practice; 
Supplemental  Complaint. 

action  by  husband  and  wife  on  guardian's  bond,  594. 

action  by  surviving  partner,  456. 

action  by  ward  on  guardian's  bond,  594. 

action  for  accounting  in  partnership  affairs,  451. 

action  for  death  from  wrongful  act,  400. 

action  on  defective  bond,  554. 

action  on  guardian's  bonds,  569,  596,  601. 

action  to  compel  payment  of  legacy,  343. 

action  to  contest  wills,  526,  532. 

action  to  enforce  judgment  against  decedent's  estate,  407. 

action  to  have  guardian's  final  settlement  set  aside,  593. 

action  to  recover  after  production  of  will,  491. 

action  to  revive  judgment,  409. 

action  to  set  aside  conveyance,  150. 

action  to  set  aside  guardian's  sale,  632. 

action  to  set  aside  sale  by  administrator  to  himself,  237. 

action  where  realty  sold  without  bond,  621. 

administrator's  report  constitutes,  305. 

amendment  required  where  parties  substituted,  396. 

appearance  of  infants  by  guardian,  388. 

averments,  action  on  decedent's  note,  393. 

averments  charging  undue  influence,  528. 

averments  concerning  statute  of  limitations,  202. 

based  on  implied  contract,  263. 

by  creditor  after  final  settlement,  382. 

by  executor  for  conversion,  395. 

by  executor  or  administrator,  395. 

construction  of  will,  1077. 

contents  when  creditor  sues  heirs  after  removal  of  disability,  383. 

contents  where  heirs  sue  for  debt,  156. 

contents  where  sale  set  aside,  241. 

contents  where  will  sought  to  be  contested,  525. 

contest  of  will,  532,  1073. 

contest  of  will  after  removal  of  disability,  527, 
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COMPLAINT— Continued. 

demurrer  may  not  question  administrator's  right  to  sue,  395. 

effect  of  omission  of  name  of  beneficiary,  403. 

executor's  report  does  not  constitute,  319. 

for  appointment  of  administrator  for  absentee,  837. 

for  concealment  or  conversion  of  goods,  187. 

for  conversion,  sufficiency,  72. 

foreign  guardian's  suit  to  recover  personalty,  584. 

^or  foreclosure  of  mortgage,  229. 

''or  intermeddling  with  administration,  855. 

/orm  may  be  used  for  claim,  260. 

for  production  of  will,  491. 

guardian,  588. 

guardian's  answer  in  suit  against  ward,  575. 

in  action  against  surety,  116. 

in  action  by  administrator  de  bonis  non,  contents  of,  66. 

in  action  by  creditor,  184. 

in  action  for  failure  to  take  bond  for  payment  of  liens,  230. 

in  action  to  foreclose  mortgage,  227. 

infant  contesting  will,  532. 

in  suit  on  bond,  109,  117. 

minor,  for  sum  to  be  taken  from  accumulation,  713. 

no  new  affidavit  where  amended  complaint  is  filed,  255. 

not  required  for  claim,  260. 

of  action  for  death  from  wrongful  act,  402. 

on  bond,  113. 

parties  seeking  to  have  settlement  set  aside,  322. 

partition,  790. 

presentation  of  claim  to  guardian,  572. 

proceeding  against  delinquent  ward,  442. 

proof  of  allegations  against  infant  defendants,  388. 

removal  of  executor,  sufiiciency,  125. 

removal  of  guardians,  606. 

requisites  in  action  to  set  aside  conveyance,  200. 

review  of  judgment,  435. 

review  of  judgment,  not  statutory,  284. 

suit  against  guardian,  600. 

suit  upon  bond,  598. 

suit  upon  guardian's  bond,  599. 

to  construe  wills,  within  jurisdiction  Marion  County  Probate  Court, 

5. 
to  dissolve  trusts,  within  jurisdiction  Marion  County  Probate  Court, 

5. 
to  establish  destroyed  will,  499. 
to  establish  lost  will,  1067. 
to  revive  judgment  in  favor  of  decedent,  407. 


GENERAL    INDEX.  I 7^3 

[References  are  to  Sections.] 

COMPLAINT— C'onimwed. 

to  set  aside  final  settlement,  contents,  321. 

to  set  aside  fraudulent  conveyance,  when  insufficient,  202. 

to  set  aside  mortgage  given  by  assignor  for  creditors,  1115. 

to  set  aside  settlement,  contents,  323. 

trial  of  administrator's  claim,  271. 

what  must  be  alleged  to  charge  heirs,  382. 

when  account  constitutes,  275. 

when  to  suggest  defects  in  bond,  622. 

COMPOUNDING, 

administrator  with  debtor,  185. 

court  may  order,  186. 

debt  of  ward,  573. 

debt,  petition  for  levy,  897. 

debts,  11. 

order  to  compound,  898. 

COMPOUND  INTEREST, 

when  administrator  chargeable,  148. 
when  administrator  liable,  302. 
when  executor  liable,  296,  348. 

COMPROMISE, 

claim  for  personal  injuries  resulting  in  death,  400. 
guardian  to  act  in  interest  of  ward,  573. 

CONCEALMENT, 

order  on  complaint,  858. 

penalty  for  theft  or  concealment  of  testamentary  instrument,  491. 

petition  against  person  for  concealing  property,  857. 

CONCLUSION, 

when  witnesses  may  draw,  540. 

CONCURRENT  JURISDICTION, 
conferred  by  legislature,  4. 
in  Marion  County  Probate  Court,  5. 
in  probate  matters,  3. 

in  probate  matters,  exercised  by  certain  superior  courts,  4. 
suits  for  partition,  792. 

CONDITIONAL  BOND, 

when  required  for  executor,  192. 

CONDITIONS, 

annexed  to  gifts,  when  void,  515. 
breach  of  guardian's  bond,  619. 
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CONDITIONS— Continued. 

devise  of  land  in  fee,  524. 
guardian's  additional  bond,  618. 
in  bond,  95. 
reversion  of  gifts,  697. 
specified  in  order  of  sale,  232. 

CONDITIONS  TO  LEGACIES  AND  DEVISES, 
in  restraint  of  marriage,  514,  515. 
when  void,  714. 

CONFESSION  OF  JUDGMENT, 

See  Judgment. 
CONFIRMATION, 

administrator's  sale,  238. 

after  execution  of  purchaser's  bond,  182. 

appointment  of  guardian,  546. 

clerk's  acts  in  proceedings  to  probate  will,  487. 

clerk's  report  of  probate,  1064. 

decree  confirming  partition,  1131. 

departure  from  order  of  sale  cured  by  confirmation,  614. 

exceptions  to  partition  commissioners'  report,  803. 

executor's  sale  by  court,  192. 

guardian's  final  settlement,  586. 

guardian's  private  sale,  630. 

guardian's  sale,  630,  631,  632. 

limitation  of  action  for  recovery  of  property  sold  upon  judgment, 
397. 

objections  and  offer  to  pay  more,  938. 

of  real  estate  contract,  882. 

order  confirming  private  sale  of  personalty,  672,  873. 

order  confirming  sale,  940. 

order  confirming  sale  of  real  estate  contract,  882. 

partial  report,  962. 

partition  commissioners'  report,  804. 

realty  sale,  372. 

sale  by  trustee  for  creditors,  1093. 

sale  not  confined  with  court's  order,  176. 

sale  of  interest  of  deceased  partner,  1153. 

sale  of  personalty,  177. 

sale  of  property  purchased  on  execution,  892. 

sale  of  real  estate  under  will,  948. 

sale  of  royalty  by  guardian,  1023. 

sale  when  made  by  executor,  238. 

sale  without  order  of  court,  192. 

title  confirmed  by  naturalization,  706. 

voidable  sale,  when  estoppel,  243. 
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CONFLICTING  CLAIMS, 
action  to  settle,  531. 
court  to  determine  rights,  339. 

CONFLICT  OF  LAWS, 

foreign  adoption,  785. 

presumption  of  common  law  in  sister  state,  743. 

rights  of  married  persons  in  each  other's  property,  747. 

status  of  illegitimate,  721. 

CONGRESS, 

law  preferring  debts  due  United  States,  288. 

CONSANGUINITY, 

See  Degrees  of  Consanguinity. 

cause  of  void  marriage,  703. 
definition,  674. 

CONSENT, 

administrator,  to  sale  by  heirs,  no  estoppel  from  subjecting  lands 

to  sale  for  debts,  197. 
administrator  to  trial  of  claims,  273. 
adoption  of  heirs,  780. 
by  administrator  to  heirs'  sale,  no  defense  in  proceedings  to  sell 

realty,  213. 
children   of   former   marriage   to   conveyance   by   widow   of   second 

marriage,  737. 
condition  to  valid  jointure,  762. 
destruction  of  will,  499. 

essential  to  valid  antenuptial  agreement,  762. 
executor  must  give  to  legatee's  possession,  344. 
executrix  removed  on  husband's  failure  to  file,  124. 
husband  must  give  when  wife  acts  as  administratrix,  38,  46. 
husband's  consent  not  essential  to  conveyance  of  separate  estate, 

744. 
husband  to  administration  by  wife,  826,  827. 
husband  to  consent  to  wife's  appointment  as  guardian,  548. 
husband  to  consent  to  wife's  continuing  as  guardian,  606. 
husband  to  devise  by  will  under  an  estoppel,  746. 
husband  to  wife  as  administratrix,  written  and  filed  with  clerk,  38. 
husband  to  wife  as  executrix,  filed,  131. 
of  husband  necessary  for  wife  to  act  as  administratrix,  38. 
personal  representative,  to  assignment  of  partnership,  449. 
right  of  wife  in  husband's  lands  conveyed  without  wife's  consent, 

752. 
surviving  partner  to  continuance  of  copartnership,  451. 
to  adoption  of  children  in  public  custody,  780. 
widow  to  sale  of  interest,  validity  of  sale,  218. 
widov/,  unnecessary  to  sale  of  interest,  221. 

50 — Pro.  Law. 
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CONSIDERATION, 

See  Advancement;  Contkacts;   Conveyances;   Deeds;   Pukchases. 

as  basis  of  promise,  when  contract  valid,  264. 

basis  of  administrator's  promise  to  pay  debts,  390. 

basis  of  executor's  promise,  390. 

contracts  supported  by,  when  valid,  264. 

conveyance  which  reverts  to  donor,  697. 

marriage  held  to  be  valuable  consideration,  728. 

must  support  administrator's  promises,  281. 

post-nuptial  settlement,  763,  766. 

restoration  precedent  to  avoidance  of  conveyance,  582. 

return  by  insane  person,  657. 

surrender  of  wife's  inchoate  interest  constitutes,  729. 

to  support  promise  before  administrator  personally  liable,  281. 

what  regarded  as  valuable,  153. 

CONSOLIDATION, 
claims,  274. 

CONSTITUTION, 

federal  provision   for  giving  credit  to  proceedings  of  other  states, 

541. 
intention  regarding  encumbrance  of  property,  362. 

CONSTRUCTION, 

act  concerning  realty  sales,  216. 

admissibility  of  extrinsic  evidence  in  construing  wills,  506. 

ambiguous  will,  513. 

avoided  when  resulting  in  intestacy,  516. 

clauses  in  wills,  508. 

complaint  to  construe  will,  1077. 

creation  of  vested  estate,  524. 

devise,  191,  514. 

doubtful  or  invalid  provisions  of  will,  489. 

effect  of  testator's  declaration,  511. 

heir  favored  where  will  admits  of  two  constructions,  690. 

infants'  contracts,  576. 

"kindred,"  334. 

law  concerning  executors'  powers,  154. 

lex  loci,  668. 

liberal  construction  of  antenuptial  contracts,  766. 

marriage  contract,  766. 

"no  child,"  332. 

not  varied  by  events  subsequent  to  execution  of  will,  502. 

order  of  court  construing,  1078. 

partial  intestacy  avoided,  523. 
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CONSTRUCTION— Continued. 

provisions  of  wills  regarding  payment  by  legacy,  350. 
statute  allowing  action  for  death  from  wrongful  act  strictly  con- 
strued, 402. 

exemplary  damages,  119. 
statute  authorizing  assessment  of  exemplary  damages,  603. 

guardian  to  sue  for  damages  for  injury  or  death  of  ward,  574. 

sale  of  infant's  realty,  611. 
statute  concerning  absentee's  property,  59. 

action  for  injury  or  death  of  child,  401. 

alien's  lien,  707. 

administration  expenses,  287. 

allowance  of  attorney's  fees,  313. 

antenuptial  contracts,  153. 

collection  of  judgment,  120. 

competency  of  witnesses,  411,  412,  420. 

contest  over  allowed  claims,  272. 

cross-demands,  404. 

execution  on  decedent's  property,  405. 

executors  and  administrators,  125. 

executors'  bonds,  106. 

final  settlement,  259. 

foreign  wills,  498. 

guardian  of  minor  children,  557. 

guardian's  liability  on  bond,  597. 

inheritance  by  half-blood,  692. 

intermeddling  and  embezzlement  by  removed  executor,  141. 

liens  on  decedent's  estates,  370. 

nuncupative  wills,  477. 
»  partial  alienation,  485. 

parties,  414. 

proceedings  against  estates,  229. 

recovery  of  damages  for  personal  injuries,  400. 

release  of  surety  on  guardian's  bond,  553. 

removal  of  executors,  124. 

reversion  of  estates,  697. 

revocation  of  will  by  birth  of  child,  481. 

special  administrator,  56. 

specific  bequests,  350. 

suits,  184. 

suits  on  bonds,  112. 

suits  on  guardians'  bonds,  594. 

survival  of  action  for  bastardy,  396. 

vacation  of  sale,  178. 

ward's  education,  559. 

who  may  make  wills,  467. 
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CONSTRVCTION— Continued. 

statute  concerning  widower's  rights,  224. 

widow's  interest,  219. 

widow's  liability  for  debts,  361. 

widow's  rights  and  husband's  creditors,  727. 

widow's  selection,  164,  165. 
statute  enabling  alien  to  hold  land,  706. 

exempting  wearing  apparel,  162. 

giving  survivor  entire  estate  of  intestate  spouse,  333. 

regarding  contest  of  wills,   501. 
trial  of  claims,  276. 
surety's  bond,  97. 
term  "children,"  512. 
term  "heirs,"  518. 

term  "heirs  of  the  body,"  518,  519,  n.  53. 
term  "legal  heirs,"  518. 
testamentary  gifts,  474. 
testator's  intention,  503. 
wills,  465,  502-524,  694. 
wills,  distinction  between  devises,  193. 
word  "child,"  401. 
word  "descent,"  516. 
word  "estate,"  509. 
word  "heir,"  690. 
words  in  will,  252,  506. 

CONSTRUCTION  OF  WILLS, 
chancery  court,  530. 
intention  of  testator  governs,  518. 
legal  question,  538. 

when  appeal  governed  by  civil  code,  428. 
when  executor  no  right  of  appeal,  430. 
who  may  sue,  531. 

CONSTRUCTIVE  ADEMPTION, 
application  of  doctrine,  349. 

CONSTRUCTIVE  CONVERSION, 
origin,  327. 

CONSTRUCTIVE  NOTICE, 

when  record  of  illegal  sale  constitutes,  241. 

CONSTRUCTIVE  TRUST, 

how  created  in  favor  of  ward,  626. 

purchase  of  ward  by  guardian  in  own  name  subject,  563. 
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CONTEMPT  OF  COURT, 

liability  to  imprisonment  for,  141. 
when  administrator  liable,  307. 

CONTEST, 

administrator's  report,  319. 
bond  in  contest  of  will,  1075. 
complaint  to  contest  will,  1073. 
petition,  by  heirs,  213. 
realty  sale  by  heirs,  209. 

CONTESTANT, 

estoppel,  533. 

must  file  bond,  535.  ■ 

right  to  open  and  close,  537. 

CONTEST  OF  WILLS, 

See  Absentees;  Action. 

action  to  quiet  title,  531. 

after  probate,  527. 

competency  of  witnesses,  418,  538. 

contestor's  bond,  535. 

effect  of  successful  suit,  542. 

evidence,  538. 

exercise  of  right,  534. 

foreign,  541. 

in  circuit  courts,  2. 

inventory  and  appraisement,  by  creditor,  360. 

justifies  special  administration,  56. 

letters  of  administration  granted  during,  22. 

not  precluded  by  entry  of  order  of  final  settlement,  533. 

objections,  488. 

order  for  appointment  of  special  administrator,  845. 

payment  of  charges,  287. 

payment  of  costs,  287,  311. 

petition  for  contest  of  will,  844. 

pleading  and  practice  in  actions,  532. 

probate,  488. 

proceedings  within  jurisdiction  of  Marion  County  Probate  Court,  5. 

statute,  530. 

statutory  provisions  as  to  place,  526. 

time  for  bringing  action,  534. 

trial,  537. 

when  contestant  estopped,  533. 

who  may  contest,  525-543. 
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CONTINGENCY, 

advancement  may  depend  upon,  695. 

effect  on  devises  or  bequests,  514. 

inheritance  of  property  subject  to  contingency,  746. 

remainder  in  fee,  714. 

reversion  of  estates,  698. 

wlaere  provisions  in  instrument  dependent  on  contingency,  485. 

CONTINGENT  CLAIMS, 
defined,  262. 

CONTINGENT  ESTATE, 

test,  524. 

CONTINGENT  LEGACIES  AND  DEVISES. 

devisee  or  legatee  no  interest  until  happening  of  contingency,  514. 
interest,  348. 

CONTRACTS, 

See  Antenuptial  Contracts;  Joint  Contracts. 

administrator  to  intestate's,  149. 

assignment  by  administrator,  182. 

assignment  of  contract  of  purchase,  884. 

avoidance  of  contracts  by  insane  persons,  655. 

by  executors  and  administrators,  108. 

by  infant  husbands,  289. 

by  one  executor,  77. 

common-law  liability  of  executors  and  administrators,  389. 

competency  of  witnesses,  413,  417,  419,  421,  422. 

confirmation  of  contract  for  purchase  of  real  estate,  882. 

conveyance  of  realty,  247. 

effect  of  death  of  one  party  on  competency  of  witnesses,  415. 

effect  of  false  representation  of  age,  583. 

evidence  supporting,  264. 

executor,  not  decedent's  contracts,  313. 

executor's  liability  at  common  law,  410. 

executor's  right  of  action  on  award  where  contract  submitted  to 

arbitration,  392. 
for  attorney's  fees,  by  administrator,  287. 
for  conveyance,  effect  of  death,  248. 
for  land,  sale,  181. 

foundation  of  judgment  on  guardian's  bond,  605. 
guardian,  570. 

guardian  may  not  bind  ward's  estate,  571. 
how  sold,  176. 
incompetency  of  heirs  as  witnesses  when  parties,  419. 
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CONTRACTS— C07itinued. 

in  consideration  of  marriage,  153. 

infant,  576. 

infant  cannot  make  contract,  567. 

involving  agreement  to  leave  property  by  will,  264. 

judicial  sale  of  husband's  estate  no  impairment  of  wife's  inchoate 

interest,  769. 
liability   of   executors    and   administrators    for   personal    contracts, 

108. 
liability  of  party  and  decedent,  427. 
made  of  promise  based  upon  consideration,  264. 
necessaries  for  infants,  577. 
no  action  against  executor,  389. 
order  on  sale  of  real  estate  contract,  880. 
original,   administrator   personally   liable,   390. 
personal,  administrator's  liability,  313. 
petition  for  sale  of  contract  for  purchase  of  lands,  879. 
presumption  of  fraud  in  expectant  heir's  contract,  691. 
proof  of  execution  in  suit  against  decedent's  estate,  393. 
proved  before  services  paid  for,  263. 
ratification,  at  majority,  581. 
report  on  sale  of  real  estate  contract,  881. 
return  of  consideration  by  insane  person,  657. 
right  of  action  on  joint  contract,  396. 
services  rendered  decedent,  263. 
trial  of  claims  against  estates,  280. 
void  when  made  by  wife,  248. 
when  administrator  personally  bound,  390. 
when  interest  allowed  by  administrator,  296. 
when  several  as  to  the  estate,  265. 
when  sold  as  personalty,  180. 

wife's  interest  in  husband's  contracts  for  land,  750. 
with  persons  of  unsound  mind,  654. 

CONTRIBUTION, 

as  between  heirs  liable  for  ancestor's  debts,  386. 

claim  of  surviving  partner  is  contingent,  262. 

competency  of  witnesses  in  suit  against  estate  for  contribution,  414. 

cosurety's  lien  against  decedent's  realty  for  share,  266. 

for  payment  of  debts  and  legacies,  252. 

from  heirs,  devisees  or  distributees,  387. 

statutory  provision  for  payment  to  devisee,  520. 

sureties  on  guardian's  bond,  552. 

to  surviving  partner,  450. 

when  purchaser  entitled,  197. 

when  surety  not  entitled,  383. 
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CONVERSATIONS, 

admissibility  as  evidence,  539. 
competency  of  witnesses,  423. 
when  competent  testimony,  417. 

CONVERSION, 

See  Action;  Trover  and  Con\'ebsion. 
action  constituting,  109. 
action  on  guardian's  bond,  593. 
administrator  liable  for  interest,  302. 
appeal  where  judgment  against  administrators,  433. 
assessment  of  penalty  against  guardian's  bondsman,  603. 
by  administrator,  66,  147,  162,  173. 
by  decedent,  260. 

by  general  administrator,  remedy,  63. 
by  heirs,  recovery  by  administrator,  279. 
complaint,  187. 
devisee  may  sue  for,  115. 
ground  of  action  on  bond,  112. 
guardian,  596,  598,  599. 
joinder  with  paragraph  for  damages,  398. 
liability  for,  109. 

liability  of  guardian's  sureties,  553. 
liability  of  surviving  partner,  461. 
partnership  assets,  450. 
proceeds  of  sale  by  administrator,  233. 
realty  into  personalty,  327,  787. 
redress  on  guardian's  bond,  595. 
rights  of  persons  sued  for,  73. 
sufficiency  of  averment  in  suit,  113. 
sufficiency  of  complaint,  72. 
suit  on  former  guardian's  bond,  595. 
surviving  partner,  462. 
ward's  assets,  594. 
ward's  estate,  563. 
what  must  be  shown  in  action,  112. 
when  allegation  insufficient,  115. 
when  heirs  no  right  of  action,  392. 

when  interested  parties  may  not  have  settlement  set  aside,  322, 
when  proof  insufficient,  115. 
when  widow  not  liable,  74. 

CONVEYANCES, 

See  Adverse  Possession;  Deeds;  Mortgages. 
administrator's  sale,  238. 
alien's  lands,  711. 
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CONVEYANCES — Continued. 

avoided  by  subsequent  deed,  579. 

by  alien,  705,  707. 

by  widow  after  remarriago,  737. 

by  widow  during  widowhood,  736. 

deed  of  trustee  for  creditors,  1119. 

distinction  between  deed  and  will,  479. 

effect  of  wife's  joinder,  726,  727,  728. 

from  wife's  father  to  husband,  337. 

in  partition,  808. 

may  be  satisfaction  and  ademption  of  devise,  349. 

operation  as  revocation  of  devise,  484. 

presumed  advancement  when  made  to  child,  336. 

property  devised  in  will,  483. 

ratification  or  disaffirmance,  582. 

realty  sale,  372. 

release  of  dower,  723. 

right  of  way  over  infant's  land,  627. 

rights  01  surviving  spouse  in  purchase-money  mortgages,  751. 

transfer  by  widow  before  decree  of  court,  359. 

upon  title  bond,  247,  248. 

when  child  not  estopped  to  contest  will,  533. 

when  fraudulent,  150. 

when  regarded  as  advancement,  695. 

when  widow  cannot  alienate,  735. 

where  several  executors,  75. 

widow's  interest  divested  by  joinder,  729. 

wife  need  not  join  in  conveying  partnership  realty,  454. 

CONVICTION, 

felony,  bar  to  executor,  46. 

shall  not  work  corruption  of  blood  nor  forfeiture  of  estate,  699. 

CONVICTS, 

barred  from  serving  as  executor,  38. 

no  inheritance  where  ancestor  killed,  332. 

COPARTNERSHIP, 

consent  of  surviving  partner  to  continuance,  451. 
several  liability  of  members,  455. 

COPLAINTIFF, 

replevin  action,  effect  of   substitution   of   administrator   on  compe- 
tency of  witnesses,  423. 

COPY, 

appointment  of  foreign  guardian,  633. 
bonds,  as  evidence,  102. 
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COPY — Continued. 

bond,  with  complaint  in  action  on  guardian's  bond,  598. 

cerlification  of  foreign  will,  498. 

decree  vesting  title  to  estate  in  widow,  3G1. 

foreign  bond  filed,  107. 

foreign  guardian's  bond,  584. 

foreign  will,  498. 

guardianship  letters,  filed  in  habeas  corpus  proceedings,  557. 

instrument,  filed  with  statement  of  claim,  254. 

letters,  as  evidence,  395. 

letters  of  admini.stration,  395. 

letters  of  administration,  proof  of  appointment,  42. 

lost  wills,  500. 

mutilated  note,  insufficient  as  basis  of  claim,  260. 

note,  with  affidavit,  states  claim,  260. 

notice,  attached  to  affidavit,  234. 

of  notice  of  appointment  as  administrator  filed  in  clerk's  oflace,  44. 

of  notice  of  appointment  received  as  evidence,  44. 

records  of  wills,  as  evidence,  497. 

COPYRIGHTS, 

inventoried,  159. 
personalty,  149. 

CORAM  JUDICE, 
definition,  1. 

CORAM  NON  JUDICE, 

act  in  granting  letters  of  administration,  25. 

CORPORATE  STOCK, 
distribution,  328. 
how  sold,  176. 
how  voted,  179. 

interest  when  legacy  consists  of  stocks,  348. 
sale,  179. 

CORPORATION, 

as  beneficiary,  473. 

order  for  sale  of  stock  owned  by  estate,  875. 

order  on  report  of  sale  of  stock  owned  by  estate,  876. 

petition  for  sale  of  corporate  stock  by  estate,  874. 

when  may  act  as  administrator,  38. 

CORRUPTION  OF  BLOOD, 

constitutional  prohibition,  699. 
forfeiture  of  estates  prohibited,  709. 
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COST  BOND. 

given  by  nonresident  executor,  81. 

COSTS. 

See  CoMMOX  Law:   Expenses;  Suits. 

action  against  unclaimed  estates.  712. 

action   on    claim    which    administrator    neither    allowed    nor    disal- 
lowed. 268. 
action  to  contest  inventory  in  appraisement.  360. 
anion  where  claimant  recovers  no  more  than  offered.  268. 
administrator's  personal  liability.  311. 
administrators*  Buits,  392. 
udoptlon  of  neslected  children.  781. 
bond.  398. 

bond  on  defense  of  claim.  90t;. 
citation  and  attachment  for  administrator.  298. 
cumplete  record   paid  by  Interested  party.  13. 
damage  suit  against  estate.  280. 
delinquent  to  show  why  not  paid,  442. 
evidence  to  show  personalty  insufficient.  213. 
fee  for  auditor  and  recorder.  196. 
for  wrong  aitlon  by  administrator.  287. 
In  proceedings  of  realty  sale  for  unknown  heirs,  354. 
insanity  proceedings.  647. 
in  suit  to  cover  debt  or  claim,  184. 

In  suit  to  remove  executor.  139. 

liability  of  executors  and  administrators.  410. 

not  taxed  on  estates  of  five  hundred  dollars.  361. 

partition  procoedings,  810. 

proceedings  to  prevent  sale  of  realty,  246. 

prose*  <itlon  of  claim  after  statutory  time.  258. 

prosecution  of  dismissed  claim,  280. 

real  estate  may  be  sold  for  payment.  195. 

recovery  by  claimant,  255. 

resistance  of  allowance  of  claims.  272. 

responsibility  of  next  friend.  607. 

rules  for  taxing  In  appellate  court.  429. 

stopped  by  allowance  of  claim,  270. 

suit  against  heirs  for  ancestor's  debts,  386. 

suit  on  executor's  bond,  115. 

suit  to  contest  will.  542. 

suit  to  establish  lost  will.  500. 

suit,  when  estate  of  deceased's  administrator  liable.  111. 

unsuccessful  suit  by  administrator  for  damages,  402. 

when  guardian  liable,  608. 

when  judgment  carries,  392. 
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when  pertaining  to  administration  expenses,  287. 
when  specific  bequests  not  liable,  34G. 
where  claim  wrongfully  transferred  to  issue  doeket,  273. 
where  trustees  summoned  for  failure  to  account.  325a. 

COSURETY, 

decedent,  26C. 

liability  on  bond,  95. 

may  apply  for  removal  of  executors  and  administrators,  124,  134. 

when  incompetent  witness,  414. 

COTENANTS, 

purchase  of  outstandmt;  iiilc  or  encumbrance.  796. 

COUNSEL  FEES, 

See  Attorney's  Fees. 

COUNTERCLAIM. 

defined,  277. 

judgment  where  finding  in  favor  of  executor,  280. 

pleaded  by  administrator.  274,  275. 

right  to.  in  suit  on  bond,  118. 

state  may  file  information  by  way  of,  709. 

when  cross-demands  pleaded,  404. 

COUNTY, 

as  beneficiary,  473. 

probate  of  wills,  490. 

statutory  provisions  as  contests  of  wills,  526. 

to  pay  for  clerk's  record  book,  14. 

when  may  have  probate  commissioners,  16. 

COUNTY  AUDITOR, 

petition  to  set  aside  settlement,  321. 
to  execute  deed  for  escheated  land,  710. 

COUNTY  SURVEYOR, 

right  of  administrator  to  partition  commissioners,  799. 

COUNTY  TREASURER, 

may  compel  payment  of  taxes  on  minors'  property,  567. 
recovery  of  infants'  unpaid  taxes,  608. 

COURTHOUSE, 

notice  posted  at  door,  359,  367. 
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COURTS. 

See  Ai'PEiXATE  Colbts;  Cibci  it  Covbts;  Clebks  of  Courts;  Courts  of 
Common  Pluas;  Courts  of  Record;  Eyunv;  .Tistue  of  the  Peace; 
Pkouate  C(M  rts;  Sui-ebior  Courts. 

allowance  of  guardian's  compensation,  591. 
approval  of  guardian's  report.  586. 
attitude  toward  rule  in  Shelley's  case.  519. 
authority  over  foreign  executors.  80. 
certification  of  foreign  will.  498. 
control  of  guardian's  reports.  585. 
•decree  vesting  title  to  estate  In  widow.  301. 
discretion  In  allowing  attorney's  fees,  313. 
discretion  In  awarding  exemplary  damages.  604. 
discretion  In  tomi)enHatlng  administrator.  311. 
estate  money  paid  Into,  297. 
jurisdiction  of  partition  proceedings.  790. 
Jurisdiction  over  sale  of  infant's  realty.  611. 
Jurl.sdlctlon  to  order  sale  of  ward's  realty.  609. 
may  alter  terms  of  sale  without  affecting  bond,  620. 
may  approve  or  reject  report.  305. 
may  authorize  private  sale.  175. 
may  compel  sale  of  real  estate.  203. 
may  empower  sale  of  ward's  realty.  623. 
may  order  distributees  to  give  refunding  bond.  341. 
may  order  distribution,  294. 

may  order  final  settlement.  307,  316. 

name  appears  In  petlUon  to  sell  realty,  204. 

power  to  appoint  guardians,  546,  549,  550.  608. 

power  to  a.s.sess  exemplary  damages,  603. 

power  to  remove  guardian.  606. 

rule  for  measure  of  damage  In  suit  on  guardian's  bond,  603. 

to  consent  to  judgment  on  claims.  282. 

when  authorized  to  order  levy  on  decedent's  property.  283. 

when  direct  sale  of  corporate  stock,  179. 

when  may  appoint  guardian  ad  litem.  212. 

when  may  correct  mistakes  In  will.  507. 

when  may  direct  sale  of  widow's  Interest,  221. 

when  may  order  final  settlement,  310. 

where  appeals  taken.  429. 

COURTS  OF  COMMON  PLEAS. 

abolished  In  1873,  4.  „ 

former  appointment  of  guardians  over  persons  of  unsound  mmd    3. 
former  examination  and  allowance  of  administrators'  f  ^.^^^J^'^- 
former  jurisdiction  of  actions  against  executors  and  administrators. 
3. 
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COURTS  OF  COMMON  PLEAS— Continued. 

former  jurisdiction  of  actions  authorizing  guardians  to   niakv  con- 
veyances, 3. 
jurisdiction  in  probate  matters,  15. 

COURTS  OF  RECORD, 
probate  courts,  13. 

COUSINS. 

degree  of  kindred.  674. 

COVENANTS, 

See  Co.MMoN  Law. 

covenant  broken  in  lifetime,  394. 
covenant  for  rent  constitutes,  261. 
determination  by  lex  loci,  668. 
guardian  may  not  bind  ward,  628,  631. 
mortgage,  152. 
right  of  action,  149. 
right  to  sue,  394. 
when  estate  liable,  261. 
when  estate  not  bound,  239. 

COVENANTS  OF  SEIZIN, 
suit  for  breach,  394. 

COVENANTS  RUNNING  WITH  THE  LAND, 

See  Coven. \ NTS. 
COVERTURE. 

disability.  467. 

no  bar  to  w-ife  carrying  on  business,  744. 

seizin  during  coverture  not  required  for  estate  in  lieu  of  dower,  726. 

CREDIT, 

See  CuEDiTORS. 

accounted  for  in  administrator's  first  account,  303. 
administrator  entitled  for  widow's  interest,  299. 
administrator  entitled  when  money  expended  for  ward,  309. 
administrators  entitled  where  just  claims  paid,  294. 
allowance  to  administrator  not  conclusive,  308. 
allowed  administrator  when  obligors  insolvent,  183. 
chargeable  to  administrator,  299. 
disbursements  made  by  administrator,  250. 
for  court  costs  of  litigation,  287. 
given  at  administrator's  sale,  233; 
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CREDIT— Continued. 

given  at  public  sale,  173. 

guardian  allowed  credit  for  advancement  of  pin  money,  585. 

guardian's  petition,  593.  * 

place  of  assessment,  439. 

provision  for  payment  of  purchase-money  of  ward's  realty  sale,  623. 

surviving  partner's  inventory,  459. 

term  allowed  by  statute,  232. 

when  administrator  entitled,  285. 

CREDITORS. 

See  AsuiQ.NVfK.NT  F"OH  Ckkditobs;  Credit;  Domestic  Creditobs. 

action  constituting  him  executor  de  son  tort,  72. 

action  on  final  report  barred  by  statute,  324. 

administrator's  discretion  as  to  payment  when  of  same  class,  294. 

ancestor's  land  not  alienated  to  prejudice,  696. 

application  for  special  administrator,  392. 

bond  for  payment  of  unpaid  claim,  317. 

can  assail  fraudulent  conveyance,  150. 

claims  superior  to  those  of  heirs,  24>_.. 

collection  of  dfsperate  debts,  185. 

complaint  against  heir  after  final  settlement,  382. 

descent  and  distribution.  403. 

domlcll  Immaterial,  79. 

effect  on  widow's  share  of  personalty,  329. 

fraudulent  conveyance  void  as  to  creditors,  200. 

how  claim  collected,  71. 

how  reach  claim  after  settlement,  68. 

largest  preferred  after  next  of  kin,  40. 

may  ask  administration  de  bonis  non,  68. 

may  bring  action  against  intermeddler,  70. 

may    compel    administrator    to    make   application    for   sale   of    real 

estate.  203. 
may  compel  sale  of  real  estate,  203. 
may  contest  petition  to  postpone  sale.  171. 
may  have  associates  in  administration,  36. 
may  have  premature  settlement  set  aside,  322. 
-  may  have  settlement  set  aside  on  ground  of  false  representations, 
323. 
may  hold  administrator  responsible  for  premature  settlement,  328. 
may  hold  liable  administrator  who  fails  to  observe  priority,  286. 
may  petition  for  sale  of  realty,  208. 
may  sue  executor  de  son  tort,  71. 
may  sue  for  unpaid  debts,  184. 
may  sue  Intermeddler,  73. 
may  sue  legatee  as  executor  de  son  tort.  71. 
may  sue  on  executor's  bot>d,  115. 


1780  GENERAL    INDEX. 

[References  are  to  Sectiuns.] 

CREDITORS— Continued. 

may  sue  person  recovering  on  claim.  184. 

must  sue  executor  de  son  tort  for  all  creditors,  71. 

no  right  to  damages  for  death  from  wrongful  act,  403. 

not  entitled   to   damages  recovered   by  administrator   for   wrongful 

death,  78. 
not  entitled  to  damages  recovered  for  death  by  wrongful  act,  403. 
notice  of  insolvency,  367. 

notified  of  time  of  hearing  of  final  settlement,  379. 
paid  before  legatees,  343. 
parties  in  suit  to  prosecute  claim,  279. 
partnership,  priority,  293. 
payment  with  assets,  28. 
petition  requiring  sale  of  realty,  942. 

petition  to  show  estate  worth  more  than  five  hundred  dollars,  360. 
preferred  after  next  of  kin  for  administrator,  36. 
preferred  as  administrator  over  doccdenfs  relative,  36. 
realty  widow  entitled  to  reduced  in  favor  of  creditors,  218. 
receipts  entitle  administrator  to  credit,  309. 
recovering  judgment,  compensation,  70. 
release  of  debt  to  guardian,  564. 
remedy  on  contract  with  guardian,  570. 
represented  by  administrator,  275. 
represented  by  executor  or  administrator,  279. 
right  of  action  on  agreement  between  creditor  or  interested  party, 

245. 
right  of  retainer  against,  331. 
rights  in  suit  against  executor  de  son  tort,  71. 
rights  under  post-nuptial   settlement,   153. 
rights  when  heir,  243. 

rights  when  purchaser  at  administrator's  sale,  233. 
rights  where  new  partnership  created,  446. 
rights  where  receiver  appointed  to  settle  partnership,  464. 
rights  where  specific  lien  discharged,  293. 
right  to  sue  for  debt,  184. 
right  to  sue  upon  guardian's  bond,  594. 
right  vests  at  decedent's  death,  251. 
satisfaction  by  legacy,  350. 
secured  independently  of  testator's  acts,  252. 
suing  executor  de  son  tort,  72. 
suit  after  disability  removed,  383. 
suit  against  intermeddler,  359. 
suit  to  set  aside  fraudulent  conveyance,  201. 
surviving  partner's  bond  available,  461. 
surviving  partner's  rights,  454. 
to  file  claims  within  a  year,  316. 
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CREDITORS— Continued. 

ward's  purchaser  takes  land  subject  to  claims,  628. 
what  must  prove  to  hold  heir  liable,  381. 
when  appeal  from  proceeding  governed  by  civil  code,  428. 
when  conversion  not  proved  by,  115. 

when  entitled   to  demand  appointment  of  administrator   for  them- 
selves, 31. 
when  executors  subject  to  garnishment,  389. 
when  interest  allowed  on  claims,  296. 
when  interested  parly,  110. 

when  may  apply  for  removal  of  administrator,  134. 
when  may  have  settlement  set  aside,  317. 
when  may  not  have  settlement  set  aside,  322. 
when  may  require  appointment  of  administrator,  31. 
when  may  set  aside  fraudulent  conveyance,  200. 
when  may  sue  heirs,  382. 
when  mortgage  liens  superior  to  claims,  221. 
when  purchaser  at  administrator's  sale,  173. 
when  sue  on  executor's  bond,  112. 
when  widow's  interest  sui)erior,  221. 
where  land  sold  without  notice  of  mortgage,  226. 
whom  may  hold  liable  for  conversion.  109. 
widow's  Interest  subject  to  demand,  727. 

CRI.ME, 

prosecution  of  guardian,  604. 

CROPS, 

See  A.N.NUAL  Crops. 

estates  by  entireties,  776. 

not  sold  for  decedent's  taxes  when  raised  by  heirs,  443. 

rights  subordinate  to  quarantine,  740. 

when  title  not  passed,  213. 

who  entitled,  162. 

CROSS-ACTION. 

neir's  right  to  file  in  quiet  title  suit,  531. 
set-off  and  counterclaim  similar,  277. 

CROSS-BILL, 

when  will  not  lie  in  action  by  widow  for  petition,  222. 

CROSS-CO  .M  PLA 1  NT, 

contest  of  wills,  535. 
order  to  sell  lands  not  secured  by,  206. 
setting  up  in  validity  of  will,  531. 
to  determine  suretyship,  266. 

51— Pro.  Law. 
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CROSS-DEMAND, 

set-off  constitutes,  277. 

CROSS-EXAMINATION. 

non-expert  witness,  540. 

CURATIVE  STATUTES, 

childless  widow,  734. 

special  administrator  to  act,  56. 

CURATOR, 

appointment  in  England,  548. 

CURRENT  ACCOUNTS, 

when  not  conclusive,  308. 

CURRENT  REPORT. 

action  on  not  conclusive,  308. 
effect  of  approval,  308. 

CURRENT  SETTLEMENTS, 

notice  at  discretion  of  e.xecutor,  304. 
statutes  applicable  to  final  settlements,  318. 

CURTESY, 

See  Common  L.\w. 

abolished  in  Indiana,  218,  726. 

definition,  725. 

effect  of  adultery  on  right,  760. 

estates,  725. 

interest  of  husband  in  wife's  lands  is  in  lieu  of  curtesy,  747. 

present  value  determined  by  life  tables,  813. 

replaced  by  widower's  interest,  224. 

CUSTODY. 

bonds  of  executors  and  administrators,  102. 
children,  where  parents  divorced,  546. 
guardian  entitled  to  ward's  personalty,  574. 
minor  children,  557. 
resumption  by  parent,  550. 
wills,  491. 

CY-PRES, 

doctrine  in  modified  form  adopted,  474. 
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LAMAGES. 


See  Action;  Common  Law;  Mcasube  of  Damages;  UNLiQxnDATED  Dam- 

AULS. 

action  maiDtaiDed  by  decedent's  representative,  78, 

administrator's  delay,  295. 

administrator's  failure  to  defend  claims,  268. 

amount  when  death  caused  by  personal  injuries,  399. 

breach  of  contracts,  389. 

breach  of  covenant.  2t>0,  261,  384. 

death  by  wrongful  act,  78,  143,  403. 

death  of  ward  or  child,  401. 

delinquent  taxes,  443. 

distribution.  403. 

guardian's  bond,  597. 

guardian's  failure  to  report,  58.',  602. 

guardian's  failure  to  account,  559. 

heir  entitled  to  damages  for  right  of  way,  696. 

held  in  tru.st  for  nonresident's  widow,  82. 

injury  to  ward's  realty,  567.  574. 

intermeddler  liable,  70,  71. 

joinder  of  paragraph  with  one  for  conversion,  398. 

liability  of  removed  executor,  141. 

niea.sure,  402. 

next  friend  to  account  to  infant  for  money  recovered,  607. 

no  survival  of  action  at  common  law,  391. 

on  administrator's  bond,  353. 

recovery  by  decedent  bars  action  by  administrator  after  death  of 

person  injured,  400. 
recovery  for  death  or  injury  of  minor  child,  403,  556. 
recovery  for  Injury  or  death  of  ward,  574. 
reduced  by  counterclaim,  277. 
right  is  chose  in  action  for  administrator,  149. 
right  of  action  when  not  assets,  27. 

survival  of  action  against  attorney  for  breach  of  duty  to  client,  391. 
when  assets,  143,  400. 
when  interest  allowed,  280. 
when  recovered  from  infant,  583. 
when  right  of  action  in  administrator,  392. 
withholding  will,  491. 

DATE. 

bond  and  letters  of  administrator,  92. 
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DEATH, 

See  Absentees;  Action;  Common  Law;  Sl  uvivino  Pabtnebs;  Subvivob- 
SHip;  Wkongful  Death. 

absentees,  59. 

action  against  physician,  400. 

actions  when  caused  by  personal  injuries.  399. 

administrator,  effect  on  surety,  97. 

administrator,  how  vacancy  filled,  61. 

administrator,  liability  of  estate,  111. 

admissibility  of  decedent's  declarations  as  evidence  In  action,  416. 

affidavit,  1058. 

alien,  effect  on  unconveyed  lands,  711. 

all  partners  before  settlement  effected,  447. 

before  action  barred  by  statute,  276. 

before  taxables  given  in,  437. 

before  termination  of  suit,  392. 

child,  effect  on  will,  482. 

child,  parent's  right  of  action,  401. 

claim  accruing  after  death,  36. 

defendant  after  levy  and  before  sale,  406. 

defendant  during  pending  litigation,  396. 

defendant  in  action  which  survives,  396. 

devisee  during  testator's  lifetime,  524. 

devisee  of  fee  during  continuance  of  life  estate,  516. 

devise  to  vest  in  heir  of  devisee,  516. 

dissolution  of  partnership,  446. 

during  change  of  domicil,  8. 

effect  on  proceedings  against  judgment  debtor,  408. 

evidence  as  to  matters  occurring  before  ancestor's  death,  419. 

executor  before  probate  of  will,  51. 

executor,  effect  on  administration,  122. 

executor,  effect  on  realty  sale,  215. 

executor  or  administrator,  effect  on  proceedings,  258. 

executor  or  administrator,  filing  of  account,  314. 

guardian  before  report  of  sale,  631. 

guardian's  death  devolves  duty  on  executor  or  administrator,  587. 

terminates  guardianship,  586. 
guardian's  right  of  action,  401. 
heir  receives  title  to  ancestor's  realty,  669. 
heir's  judgments  become  liens  on  ancestor's  death,  330. 
heir  while  indebted  on  claim  due  estate,  381. 
inheritance  follows  immediately,  667. 
joint  executor  renders  estate  liable,  76. 
judgment  debtor  before  execution  issued,  407. 
judgment  debtor,  effect  on  enforcement  of  judgment,  228. 
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DEATH— Continued. 

judgiueut  defendant  after  judgment,  409. 

judgment  ijlaintiff  after  execution,  406. 

law  at  time  controls  construction  of  wills,  508. 

law  at  time  controls  legatee's  rights,  330. 

law  at  time  governs  distribution,  339. 

law  in  force  governs  descent  of  estate,  668. 

legatee  before  testator,  345. 

liability  of  surety's  estate  for  guardian's  default,  595. 

may  extend  time  for  bringing  suit,  397. 

minor  child,  556. 

obligee  of  joint  contract,  right  of  action,  396. 

of  executor  has  effect  of  renunciation,  4S. 

parties,  before  expiration  of  time  limited  for  action,  397. 

party  to  action  for  personal  injury,  396. 

payment  of  share  to  distributee's  administrator,  339. 

person  executing  contract  for  conveyance  of  realty,  247. 

possession  and  control  of  property  when  partnership  dissolved,  447. 

presumption,  60. 

|irinci|ial  where  joint  obligation  not  due,  U65. 

promisor  to  precede  action  ui)on  agreement  to  leave  property,  264. 

proof  of  before  asking  administration,  25. 

purchaser  of  land  sold  at  tax  sale,  effect  on  title,  445. 

realty  title  vests  in  heir  on  ancestor's  death,  696. 

report  of  death  of  ward,  1028. 

right  of  action  for  conversion  against  surety's  representatives,  115. 

surety  of  executor  ground  for  additional  surety,  96. 

surety's  estate  liable  ui)on  joint  contract,  266. 

survival  of  action  for  damages,  391,  400. 

survival  of  action  of  administrator,  396. 

surviving  partner  while  s«'ttllng  up  i)artnershlp  business,  463. 

title  to  ancestor's  property,  332. 

vendor  before  maturity  of  title  bond,  248. 

ward  before  (ompletion  of  sale,  625. 

ward's  death  terminates  guardianship,  586,  588. 

when  guardian  has  right  of  action,  574. 

widow  before  allowance  paid,  292. 

widow  before  election,  223. 

DE  BONIS  NON. 

application  for  letters  after  final  settlement,  846. 

defined,  63. 

letters,    order  of  appointment,  847. 

DE  BONIS  PROPRIIS. 

judgment  against  administrator,  390. 
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DEBTOR, 

when  may  assert  claim  as  set-off  arttr  final  settlement.  404. 
when  may  be  compelled  to  repay  partnershij)  debts,  A7A). 
when  mistake  no  cause  for  setting  aside  settlement,  323. 

DEBTS, 

See   Antenuptial  Debts;    Claims   At;.\iNST   Estates;    Common    Law; 
Desperate  Debts;   Paktnership  Debts. 
administrator's  right  to  subject  personalty,  330. 
advancement  not  resorted  to  for  payment,  695. 
ancestor,  burden  on  property,  197,  213. 
appeal  from  order  of  court,  432. 

burden  to  inheritance,  197.  ^.  .  , 

bond  to  pay,  917. 
bequests  may  pay,  516. 

chargeable  to  administrator  when  owed  by  him,  299. 
collection  by  guardian,  574. 
collection  by  special  administrator,  .")6,  T,'. 
collection  in  case  of  fraudulent  conveyance,  150. 
contracted  during  life  of  partner,  446. 
creditor  may  petition  realty  sale  for  payment,  208. 
creditor  may  sue  when  unpaid,  184. 
deceased  husband,  218. 
decedent  paid  from  personalty,  22. 
decedent,  recovered  by  administrator,  24'-;. 
decedent's  liens,  251. 

devisees  not  liable  where  charged  on  land  devised,  347. 
donee  takes  reverted  estate  subject,  697. 
due  ancestor,  averment  in  action  by  heirs  to  recover,  24 1-^. 
due  decedent,  155. 
due  estate  from  distributees,  269. 
due  estate  from  heir,  144. 
due  United  States,  288. 
effect  on  post-nuptial  settlements,  153. 
estate  by  the  curtesy  taken  on  execution,  725. 
estate  paid  before  decedent's  debts,  287. 
executor  cannot  create  against  deceased,  390. 
foreign  judgment  no  evidence,  84. 
fraudulent  transfer  set  aside  to  pay,  200. 
guardian's  duty  as  to  payment,  559,  568,  569. 
heir  after  notice  of  proceedings  to  sell  realty,  209. 
heir  takes  realty  subject,  696. 
inventory,  159. 
land  subject,  197,  199. 
legatee,  constitute  assets,  331. 
liability  of  decedent's  estates,  520. 
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DEBTS — Continued. 

liability  of  land  sold  by  guardian,  628. 

liability  of  real  estate  descended  to  widow,  738. 

liability  of  widow  for  debts  on  remarriage,  738. 

may  be  changed  into  advancement,  0'J5. 

negligence  in  collection  renders  executor  liable,  111. 

next  friend  to  account  to  Infant  for  money  recovered.  607. 

not  forfeited  by  failure  to  file  claim,  258. 

owed  by  administraior  assets  of  estate.  144. 

paid  by  administrator  de  bonis  non,  2U3. 

paid  first.  1S4. 

paid  from  partnership  property.  448. 

paid  from  personalty,  195,  208.  227.  252.  347,  380,  407. 

parent  may  change  Into  advancement,  336. 

payment  by  guardian.  570. 

payment  to  guardian  In  note  of  third  person.  564. 

personalty.  149. 

postponement  of  sale  where  property  required  for  payment,  1.1. 

priority.  286. 

property  liable.  609. 

proved  by  creditor  applying  for  letters  of  administration,  oi. 

real  estate  liable.  189. 

realty  and  personalty  liable  by  statute,  696. 

release  by  guardian,  573. 

ta'.e  of  realty  to  pay,  195,  249,  610. 

patlsfled  by  legacy,  350. 

secured  by  liens,  order  of  payment.  286. 

separate  estate  of  wife  not  liable  for  husband's  debts,  745. 

settlement  without  administration  where  no  debts.  285. 

set-off  when  owed  by  heirs,  277. 

testamentary  provision  for  payment.  471. 

time  for  litigation  by  heirs,  229. 

to  be  paid  by  executor  or  administrator.  114.  382. 

to  estate,  may  bar  administrator.  38. 

to  estate,  when  barred  by  statute  of  limitations,  66. 

unsatisfied,    may    justify    appointment    of    administrator    de    boms 

non,  61. 
use  of  diligence  In  collection,  186. 
what  real  estate  liable,  199. 

when  advancement  may  be  changed  Into  debt,  695. 
when  allowance  of  claim  only  evidence,  270. 
when     assignee  has  no  right  to  administer,  36. 
when  deceased  partner's  estate  not  liable.  446. 
when  decedents'  taxes  constitute,  441. 
when  devisee  personally  liable,  520. 
when  established  by  judgment,  85. 
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DEBTS— Continued. 

when  guardian  may  compound,  573. 

when  legatees  or  devisees  not  liable,  385. 

when  levied  upon  alienated  realty,  387. 

when  may  justify  administration,  45. 

when  paid  by  administrator  out  of  rents  received,  147. 

when  paid  from  realty,  206. 

when  paid  from  rents  and  profits,  198. 

when  partnership  assignment  cannot  be  made  to  pay,  449. 

when  repaid  to  ijurchastr,  241. 

when  specific  bequests  not  applied,  346. 

when  surviving  wife  liable,  522. 

when  undevised  estate  chargeable  with,  520. 

when  widow  liable.  362. 

widow's  allowance  independent,  357. 

widow's  right  of  recovery,  ;5»Jl. 

DECEASED  PERSO.XS. 

appointment  of  commissioner  to  execute  a  title  bond.  3. 
estates  under  jurisdiction  of  Marion  County  Probate  Court,  5. 
testimony  of  agent,  421. 

DECEDENT, 

when  cosurety,  266. 

DECEDENTS'  ESTATES, 

See  Common  Law. 

appeal  from  decision  in  proceeding  to  sell  decedent's  realty,  432. 

appeal  from  settlement,  420,  428,  429,  432. 

assessment  when  in  hands  of  guardians,  etc.,  438. 

claims  to  disclose  set-offs  and  counterclaims,  277. 

competency  of  witnesses  in  trial  of  claim  based  on  note,  417. 

contribution  to  surviving  partner,  450. 

costs  of  suit  to  establish  lost  will,  500. 

costs  of  unsuccessful  suit  to  resist  contest  of  will,  .t42. 

effect  of  delay  in  settlement  on  escheat  of  alien's  lands,  705. 

liability  for  attorney's  fees,  313. 

liability  for  debts,  520. 

due  United  States,  288. 
liability  for  services,  263. 
liability  for  taxes,  436-445. 

liability  of  heirs,  devisees  and  distributees,  380-388. 
not  liable  for  administrator's  torts,  391. 
payment  of  taxes,  442. 
priority  of  payment  of  debts,  286. 
provisions  regulating  appeal  to  set  aside  final  settlement,  325. 
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DECEDENTS'  ESTATES— Continued. 

rules  of  descent  and  distribution  subject  to  provisions  for  surviving 

spouse,  722. 
statutory  provision  against  delay  in  settlement,  427. 
survival  of  action  for  liabilities  of  partnership,  455. 
suspension  of  judgment,  408. 
when  property  subject  to  levy  and  sale,  405. 
where  secured  and  unsecured  debts  owed  by  heir,  331. 

DECEPTION, 

shown  by  parol  evidence,  507. 

DECLARATIONS. 

adniisKlbility  as  evidence,  539. 

in  establishing  lost   wills,  500. 
admissibility  of  donee's  declarations  concerning  advancement,  695. 
alien's  Intention  to  become  citizen.  704,  706. 
as  evidence,  416. 

donor  of  property  turned  over  to  child,  336. 
establishment  of  child's  legitimacy,  702. 
guardian.  572. 
insolvency,  how  made,  366. 
of  testators,  511. 
party  making  advancement,  336. 

DECREES, 

See  JiUG.MENTS. 

against  heirs  at  law,  976. 

against  infant  defendants,  608. 

confirmation  of  partition,  1131. 

contest  of  will,  542. 

estoppel  of  parties  in  contest  of  will,  533. 

granting  widow  estate  under  five  hundred  dollars,  359. 

in  partition  does  not  create  new  title.  791. 

interlocutory  decrees  in  partition  proceedings,  797,  1128. 

legitimacy,  702. 

matters  settled  by  divorce  decree,  765. 

preferred  as  lien  on  alienated  realty,  387. 

suit  to  construe  will,  531. 

suit  to  establish  lost  will.  501.  1068. 

to  contain  substance  of  lost  will,  500. 

vesting  estate  in  widow,  356. 

vesting  estate  under  five  hundred  dollars  in  widow,  359. 

when  conclusive  though  erroneous,  214. 

when  not  binding  on  minor  defendants,  212. 
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DEDICATION, 

public  use  of  ward's  lands,  624. 

widow  no  interest  in  lands  so  dedicated,  729. 

DEEDS, 

See  Adverse  Possession;   Mortgages;   Quitci..\im  Deeds. 

administrator's  or  executor's  deed,  239.  946. 

assignment,  1079. 

avoidance  by  insane  persons,  654. 

breach   of  covenants,  261. 

by  husband  of  insane  wife,  1046. 

by  insane  persons,  654,  656. 

by  trustee  for  creditors,  1119. 

by   widow   after   remarriage,   737. 

by  widow  feme  sole  not  affected  by  subsequent  marriage,  736. 

by  wife  of  insane  husband,  1049,  IdSD. 

commissioner's  deed  in  partition,  1137. 

commissioner's  deed  on  title  bond,  955. 

conveyance  when  husband  or  wife  is  Insane,  660. 

escheated  lands,  710. 

estoppel  of  cliildron  by  former  marriage,  733. 

executed  on  title  bond.  247. 

executor's  deed,  949. 

fraudulent  conveyance,  avoidance,  202. 

guardian,  631,  1027. 

guardian  may  not  bind  ward  by  covenants,  628. 

intention  governs,  479. 

means  of  acquiring  title  by  purchase,  686. 

modes  of  disaffirmance  of  voidable  deed,  580. 

no  presumption  of  advancement  when  consideration  stated,  336. 

on  sale  of  realty,  946. 

on  title  bond,  appointment  of  commissioner  to  execute,  3. 

partition,  808. 

probate,  489. 

relates  to  time  of  confirmation,  239. 

sale  without  order  of  court,  192. 

separate  deed  of  husband  to  wife's  estate,  746. 

when  guardian  may  deed  infant's  land  to  railroad  company,  627. 

when   purchaser   at   guardian's   sale   may   retain    possession   under 

defective  deed,   628. 
when  purchaser  equitable  owner  without  deed,  632. 
when  valid  though  executed  before  report  of  sale,  239. 
when  wife's  interest  conveyed,  723. 

wife  need  not  join  in  conveyance  of  partnership  realty,  454. 
wife's  interest  in  lands  of  husband  conveyed  without  her  consent, 

752. 
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DEEDS  OF  TRUST, 

may  pass  to  executor,  151. 

DEFALCATION, 

liability  of  guardian's  bondsmen,  619. 

liability  of  heirs  of  guardian's  deceased  surety,  601. 

liability  where  guardian  guilty,  595. 

refusal  of  administrator  to  settle  not  punishable,  116. 

DEFAULT, 

administrator,  necessitating  employment  of  attorney,  278. 

effect  on  competency  of  witness  not  Interested  In  Issue,  414. 

judgnuiit  binding,  578. 

liability  of  sureties'  estates.  595. 

principal   making   fraudulent   conveyance,   392. 

responsibility  of  coexecutors,  93. 

when  claim  based  on  bond  is  contingent,  262. 

DEFECTIVE  BOND. 

complaint  in  action,  554. 

DEFECTS. 

cured  by  confirmation  of  sale,  238. 

effect  on  bond.  6:i2. 

failure  to  sign  appraisement,  effect  on  sale,  616. 

ground  for  setting  aside  sale,  241. 

in  guardian's  bond,  554. 

petition  to  sell  ward's  realty.  614. 

not  supplied  by  parol  evidence,  507. 

DEFENDANTS, 

action  to  contest  will.  527,  532. 

action  to  enforce  sewer  assessment  against  husband's  land,  730. 

action  to  establish  lost  will,  499. 

appearance  of  Infants  by  guardian,  388. 

appointment  of  guardian  ad  litem,  544. 

bound  only  in  capacity  in  which  he  waives,  211. 

competency  of  witnesses  in  action  by  surviving  partner,  456. 

contest  of  report,  319. 

death  during  pending  litigation.  396. 

death  in  action  which  survives.  396. 

effect  of  death  after  levy  and  before  sale,  406. 

foreclosure  of  mortgage.  228.  229. 

in  petition  to  sell  realty.  204. 

notified  to  appear  and  answer  petition,  213. 

parties  to  prosecution  of  claim,  279. 

petition  for  sale  of  realty,  373. 


1792 


GENERAL   INDEX. 


[References  are  to  Sections.] 

DEFENDANTS— Continued. 

rights  when  sued  by  administrator  of  insolvent  estate,  369. 

service  of  process  on  infants,  575,  608. 

suit  to  have  settlement  set  aside.  321. 

survival  of  action  after  death,  389. 

to  executor's  petition  to  sell  realty,  notice  or  appearance,  210. 

when  competent  witness  for  codefendant,  414. 

when  executors  and  administrators  defendants,  423. 

DEFENSES, 

See  Actions. 

action  for  death  by  wrongful  act,  400,  403. 

action  to  foreclose  mortgage.  227. 

action  to  set  aside  sale,  237. 

administrator  in  trial  of  claims,  275. 

administrator  on  transfer  of  claim,  274. 

administrator's  duty  to  make  in  litigation,  410. 

administrators  to  make  to  claims,  268. 

against  claim  filed  after  statutory  time,  258. 

available  to  administrator  on  trial  of  claims,  277. 

by  heirs  in  contest  of  petition,  213. 

claims  allowed,  272. 

cross-complaint  setting  up  invalidity  of  will,  531. 

decedent's  lack  of  debts  good  defense,  213. 

enforcement  of  judgment  against  decedent's  estate,  407. 

executor  or  administrator  in  replevin  suit,  391. 

failure  to  state  date  of  claim,  276. 

guardian,  600. 

guardian  and  sureties,  599. 

guardian  to  defend  ward's  suits,  608. 

heirs  and  grantees  entitled,  272. 

heirs  in  proceedings  to  sell  realty  for  debts,  213. 

infancy  must  be  pleaded,  578. 

order  allowing  defense  of  claim,  905. 

persons  contesting  petition  to  sell  realty,  213. 

receipt  of  insurance  no  defense  in  action  for  wrongful  death,  402. 

revocation  of  letters  as  defense  in  suit,  135. 

set-off  as  defense,  277,  404. 

suits  against  guardians,  601. 

suits  against  ward,  559,  575. 

to  application  for  removal  of  executor,  135. 

to  suits  on  executor's  bonds,  117. 

when  given  without  plea,  275. 
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See  Common  Law. 


acquisition  of  title  by  descent,  686. 

additional  bond,  97. 

ademption  by  advancement,  349. 

ademption  of  legacies,  349. 

administrators  de  bonis  non,  cum  testamento  annexo,  61. 

adoption,  777. 

adultery,  760. 

advancement,  336,  695. 

affinity,  674. 

agent,  421. 

ancestor,  671,  688. 

assets,  143. 

assignee's  claim,  231. 

bastards,  716. 

cash  value,  440. 

certificates  of  stock,  149. 

charity,  474. 

children.  689. 

civil  case,  136. 

codicil,  465. 

collateral  consanguinity,  674. 

collateral  descent,  672,  683. 

common  form  of  probate  of  will,  487. 

consanguinity,  674. 

contingent  claims,  262. 

counterclaim,  277. 

de  bonis  non,  63. 

degree,  674. 

demonstrative  legacies,  346. 

descendant,  672. 

descent,  666. 

devastavit,  110. 

direct  descent,  672,  683. 

distributee,  339. 

dower,  723. 

emblements,  145. 

estate  by  the  curtesy,  725. 

executor  de  son  tort,  69. 

exemplary  or  punitive  damages,  604. 

expert  witness,  540. 

final  settlement,  315,  326. 

fixtures,  146. 

forced  heirs,  700. 
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DEFINITIONS— Con^nued. 

foreign  administration,  79. 

foreign  wills,  498. 

general  legacy,  343,  346. 

"gift,  devise  or  descent,"  686. 

guardian.  544. 

heir,  690,  728. 

hotchpot.  337. 

idiot,  529. 

inheritance,  667. 

inquisition,  709. 

insane  delusion,  529. 

intermeddlers,  70. 

intestate,  332.  749. 

joint  executors  and  administrators,  75. 

joint  tenancy.  773. 

jointure,  762. 

judgment.  363. 

legacy,  343. 

legal  guardian,  545. 

legitimacy.  701. 

lineal  consanguinity.  674. 

lineal  descent,  672,  683. 

marriage  settlements,  766. 

monomaniac,  529,  637. 

natural  guardian,  544,  545. 

necessaries,  577. 

new  bond.  97. 

next  of  kin,  673. 

nonexpert  witnesses.  540. 

nuncupative  wills,  465,  476. 

opinion  evidence,  540. 

partial   intestacy,  25. 

partition.  786. 

party,   414. 

per  capita,  693. 

personal  property,  144. 

per  stirpes,  693. 

power,  191. 

precatory  words,  510. 

primary  and  secondary  funds,  90. 

purchase,  686. 

real  property,  144. 

satisfaction  of  legacies,  349. 

set-off,  277. 

«olemn  form,  487. 
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DEFINITIONS— Continued, 
sound  mind,  468. 
specific  legacy.  343,  346. 
true  value,  163. 
undue  influence,  528. 
ward,  545. 
waste,  110. 
wills,  465. 

DEGREES  OF  CONSANGUINITY, 
computation,   674,  683. 
descending  line,  684. 
descents,  672. 
nearest  taken  as  basis  of  distribution,  678. 

DELAY, 

averment  in  suit  on  bond,  113. 

does  not  make  out  case  of  conversion,  112. 

effect  of  delayed  settlement  on  escheat  of  aliens'  lands,  705. 

enforcement  of  judgment  against  decedent's  estate,  408. 

executor  in  filing  petition  for  realty  sale,  208. 

final  settlement,  307. 

grounds  for  receiver  for  partnership  business,  464. 

in  rendering  account  by  removed  executor,  140. 

liability  of  administrator  where  settlement  delayed,  302. 

necessitating  special  administrator,  55. 

no  justification  for  retaining  idle  money,  148. 

payment  of  claims,  296. 

penalty  for  delayed  settlement,  295. 

settlement  of  estates,  statutory  provision  against,  427. 

settling  up  partnership  affairs,  451. 

DELINQUENT  TAXES, 

decedent's  estate,  260. 
paid  from  personalty  of  decedent,  441. 
petition  to  set  settlement  aside,  321. 
sale  of  decedent's  property,  443. 

DELIVERY, 

written  contracts,  180. 

DELUSIONS, 

See  Gr.\RDi.\Ns  of  Persons  of  U.nsou.nd  Mixd. 


when  law  takes  cognizance,  529. 
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DEMAND, 

executor  may  maintain  suit  for  demands  of  decedent,  392. 

legatee  to  make  before  suing,  343. 

on  surviving  partner,  effect  on  possession,  461. 

personalty,  149. 

receipts  given  by  ward  to  guardian,  590. 

revocation  of  probate  of  former  will,  533. 

surviving  partner's  suit,  456. 

unnecessary  before  filing  of  claim,  254. 

upon  surviving  partner  for  settlement,  451. 

use  of  diligence  in  collection,  186. 

when  testator's  discharge  construed  as  specific  bequest,  520. 

when  unnecessary  before  suit,  112,  594. 

DEMONSTRATIVE  LEGACIES, 
defined,  346. 
not  subject  to  ademption,  349. 

DEMURRERS, 

actions  to  contest  wills,  527,  532. 

administrator's  report  not  subject,  319. 

administrator  to  claim,  274. 

cannot  question  administrator's  right  to  sue,  395. 

complaint  charging  undue  influence,  528. 

complaint  in  action  on  guardian's  bond,  598,  601. 

complaint  in  action  to  set  aside  guardian's  final  settlement,  593. 

joint  action,  532. 

misjoinder,  application  of  statute,  532. 

no  remedy  where  administrator's  capacity  is  uncertain,  395. 

objection  made  by  demurrer,  608. 

right  of  adverse  party,  442. 

statement  of  claim,  275,  276. 

to  complaint  for  foreclosure  of  mortgage,  229. 

to  complaint  to  set  aside  fraudulent  conveyance,  202. 

to  special  defense  by  administrator,  276. 

when  question  administrator's  capacity,   395. 

DEPENDENT  CHILDREN, 

See  Adoption. 
adoption,  781. 

DEPOSITIONS, 

read  on  hearing  of  petition,  213. 

subscribing  witnesses  to  wills,  493. 

taken  when  administrator  petitions  to  sell  land,  206. 

when  used  in  evidence  for  administrator,  413. 

witnesses  in  probate  matters,  493. 
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DESCENDANTS. 

defined,  516.  672. 

order  of  succession  under  Roman  law,  682. 

to  receive  devise  on  death  of  devisee,  516. 

value  of  advancement,  337. 

when  half-blood  and  whole-blood  share  equally,  692. 

when  mother's  descendants  inherit  from  illegitimate,  335. 

word  construed,  345. 

DESCENT  AND  DISTRIBUTION, 

See  C.\N0N.s  of  Descent;   Common  Law. 

acquisition  of  property  by  alien.  705. 

adopted  child,  784. 

application  of  rule  of  lex  loci,  668. 

construction  of  terms,  516. 

definition.  666,  686. 

descent  of  fee  of  heirs  of  husband  subject  to  life  estate  of  widow, 

732. 
descent  of  vested  interest  of  wife  in  husband's  estate,  772. 
descent  to  parent.  748. 
descent  to  surviving  spouse,  748. 
effect  of  adultery  on  rights  of  surviving  spouse,  760. 
effect  of  will  to  interrupt  regular  course  of  descent,  749. 
equality  of  descent,  669. 
from  illegitimate  child  to  mother,  718. 
general  course  of  succession,  666-715. 
governed  by  law  of  domicil,  8,  79. 
heirship  of  half  brothers  of  illegitimate  child,  718. 
husband's  personalty,  727. 
husband  takes  one-third  of  wife's  estate,  746. 
illegitimates,  717,  718. 
inheritance  by  adopted  child,  784. 

inheritance  by  husband  of  property  of  wife's  former  marriage,  746. 
inheritance  from  adopted  child,  721,  784. 
inheritance  from  father  of  illegitimate,  719. 
insurance  policy,  742. 

interest  of  husband  in  personalty  of  deceased  wife,  746. 
intermeddling  not  to  destroy  equality,  197. 
kinds  of  descent  distinguished,  672. 
lands,  327. 

laws  govern  personalty,  330. 
means  of  acquiring  title,  686. 

naturalization  does  not  affect  descent  already  cast,  706. 
necessity  that  children  be  alive  at  time  estate  cast  upon  widow,  731. 
one-third  descends  absolutely  to  surviving  spouse,  747. 

52 — Pro.  Law. 
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DESCENT  AND  DISTRIBUTION— Continued. 

personalty  acquired  by  wife  during  coverture,  742. 

property  taken  not  subject  to  ademption,  349. 

realty  and  personalty  of  intestate,  189,  332,  669. 

realty  converted  into  personalty,  327. 

right  of  election  under  will,  753. 

rights  of  husband  in  deceased  wife's  property,  746. 

rights  of  parent's  kindred,  673. 

rights  of  surviving  spouse  in  purcliase-moncy  mortgage,  751. 

right  to  elect  under  will  not  transmitted  by  descent.  756. 

rule  governs  apportionment  of  fund  recovered  for  death  by  wrong- 
ful act,  403. 

rules  subject  to  provisions  for  surviving  spouse,  332,  673,  722. 

rules  subservient  to  rights  of  husband  and  wife,  522,  700. 

second  husband,  739. 

stranger  may  not  destroy  equality  by  intermeddling,  696. 

surplus,  328. 

to  heirs  where  no  will,  193. 

when  alien  cannot  take  land,  704. 

when  heir  receives  contingent  devise,  514. 

when  land  thus  passed  is  liable,  252. 

when  term  "inheritance"  includes,  667. 

where  child  dies  without  issue,  482. 

widow's  interest  in  husband's  land  conveyed  without  her  consent, 
752. 

wife's  rights  in  contracts  of  husband  for  land,  750. 

DESCRIPTION, 

accurate  in  petition  for  realty  sale,  206. 

correction  of  mistake  in  will,  508. 

effect  of  error  on  statute  of  limitations,  242. 

effect  of  improper  description  on  sale  of  ward's  realty,  614. 

guardian's  application  to  sell  realty  should  describe  it,  613. 

in  order  of  sale,  to  be  sufficient,  214. 

mistake  in  description  of  ward's  interest,  612. 

realty  about  to  escheat,  711. 

realty  devised,  471. 

DESERTED  CHILD, 

petition  to  adopt,  1121. 

DESERTION, 

effect  of  abandonment  on  right  to  take  estate  of  deceased  spouse, 

761. 
minor  children,  549. 
necessity  of  consent  of  deserting  parents  to  adoption  of  child,  780. 
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DESPERATE  DEBTS, 

disposition,  185. 
order  for  filing,  900. 
report,  899. 

DESTROYED  RECORDS, 

deed  as  evidence,  239. 

force  and  effect  of  new  record,  497. 

DESTROYED  WILL. 

See  Lost  Wills. 
decree  recorded,  50L 
established  by  proof,  480,  499. 

DETECTIVE, 

administrator  may  employ,  311. 

DEVASTAVIT. 

See  Common  Law. 

administrator  liable,  89. 

defined,  110. 

former  administrator,  65. 

responsibility   of   coexecutors,   93. 

when  administrator  not  liable.  288. 

when  transfer  of  notes  constitutes.  180. 

DEVISES,  ' 

See  Common  Law;   Wills. 

absence  at  intestate's  death,  effect  on  right  of  possession,  198. 

acquisition  of  property  by  alien,  473,  705,  707. 

ademption  by  subsequent  portion  not  applicable  to  realty,  349. 

alienation  as  revocation,  484. 

application  of  lex  loci,  668. 

application  of  rule  in  Shelley's  Case,  518. 

application  of  term,  509. 

by  Indian,  469. 

character  of  devise  for  charity,  474,  714. 

charged  with  legacy,  347. 

common  law  concerning  devises  to  corporation,  473. 

conditions  in  restraint  of  marriage,  515. 

construction  when  giving  unqualified  right  to  sell,  191. 

description  of  realty  devised,  471. 

devisee  not  liable  for  debts  charged  on  lands  devised,  347. 

discharging  obligation,  516. 

disinheritance,  502. 

distinction  between  kinds,  518. 
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DEVISES — Continued. 

effect  where  lost  will  established,  499. 

land  appraised,  163. 

land  to  executors,  193. 

liability  to  sale  for  debts,  199. 

life  estate  during  widowhood,  517. 

may  disinherit  heir,  513. 

means  of  acquiring  title  by  purchase,  686. 

no  revocation  where  title  not  wholly  divested,  485. 

power  of  sale  implied,  191. 

property  taken  subject  to  ademption,  349. 

realty  at  common  law,  469. 

rents  and  profits,  517. 

repugnancy  in  wills,  504. 

subject  to  encumbrance,  484. 

to  next  of  kin,  673. 

two  kinds  distinguished,  193. 

when  condition  void,  714. 

when  cut  down  by  subsequent  provisions,  523. 

when  devised  land  sold.  196. 

when  devisee  personally  liable  for  testator's  debts,  520. 

when  effective  on  testator's  death,  347. 

when  mortgaged,  196. 

when  passes  entire  estate,  514. 

when  passes  fee  simple,  523. 

when  shall  not  lapse,  516. 

DEVISEES, 

action  for  contribution  from  other  devisees,  387. 

action  on  death  of  judgment  debtor,  228. 

admissibility  of  declaration  as  evidence,  539. 

bond  for  payment  of  unpaid  claim,  317. 

competency  as  witnesses  of  testator's  mental  capacity,  418. 

court  may  appoint  guardian  ad  litem  when  minor,  212. 

defendants  in  petition  to  sell  realty,  204. 

devise  to  vest  in  heir,  516. 

incompetency  as  witness  concerning  execution  of  wills,  419. 

interest  in  contingent  devise,  514. 

liability,  380-388. 

liability  for  ancestor's  debts,  386,  520. 

may  apply  for  production  of  will,  491. 

may  be  charged  with  payment  of  legacy,  347. 

may  be  made  parties  to  contest,  213. 

may  have  will  probated,  487. 

may  not  convert  title  into  one  of  descent,  690. 

may  pay  debts  against  estate,  285. 
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DEVISEES— Continued. 

may  sue  on  executor's  bond  for  conversion,  115. 

must  be  named  where  devise  disinherits  heir,  513. 

not  liable  for  debts  charged  on  land  devised,  347. 

parol  evidence  to  identify,  473. 

parties  to  action  to  foreclose  mortgage,  229. 

parties  to  proceedings  to  sell  or  mortgage  realty,  244. 

payment  of  legacy  larger  than  devise,  347. 

personal  liability  for  legacies  charged  against  realty,  521. 

provision  for  contribution,  520. 

purchasers  parties  defendant  in  action  to  establish  lost  will,  499. 

purchasers  parties  In  action  to  contest  will,  525. 

right  of  action  to  set  aside  judgment  or  allowance  of  claim,  284. 

rights  where  devised  property  conveyed,  484. 

rights  where  testator's  estate  partly  divested  of  title,  485. 

right  to  possession  under  devise  of  rents  and  profits,  517. 

sued  jointly  for  ancestor's  debts,  386. 

suit  to  construe  will,  531. 

summoned  to  make  defense  against  judgment,  407. 

takes  land  subject  to  liability  for  debts,  520. 

title  to  testator's  land,  190. 

to  receive  lands  in  same  condition  as  heir,  146. 

to  what  e.xtent  answerable  for  decedent's  covenants,  384. 

to  what  extent  liable  for  decedent's  debts,  385. 

undivided  realty  may  be  listed  to  devisees,  437. 

when  claims  not  barred,  246. 

when  incompetent  as  witnesses,  412,  419. 

when  liable  for  taxes,  436. 

when  liable  to  action  for  breach  of  covenants  of  warranty,  260. 

when  may  be  sued  by  creditors,  382. 

when  must  pay  legacies,  347. 

when  must  repay  purchase-money,  241. 

when  name  may  be  supplied  in  will,  505. 

when  not  affected  by  judgment  on  claim  against  estate,  206. 

when  not  estopped  from  contesting  will,  533. 

DILIGENCE, 

collection  of  notes,  183. 

correcting  mistakes  before  final  settlement,  323. 
executors  and  administrators,  111,  301. 
failure  to  use,  ground  of  action,  112. 

DISABILITY, 

See  Absence;    Infants. 
aliens,  704,  708. 
appointment  of  guardian  ad  litem,  544. 
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DISABILITY— Conttnued. 

causo  of  action  after  removal  of  disability.  C32. 

common-law  incompetency  of  witnesses  removed,  411. 

contest  of  will  after  removal.  527.  534. 

coverture,  248,  467. 

defense  for  flUng  suit  after  settlement,  384. 

devisee,  effect  on  title  of  lands  purchased  from  heirs.  491. 

effect  of  statute  of  limitations,  242.  324.  397.  593. 

effect  on  probate  of  wills,  487,  496. 

e.xcusing  creditor's  failure  to  present  claim,  258. 

former  marriage,  703. 

incapacitated  persons  benefited  by  refunding  bond,  341. 

infancy  of  testator,  469. 

party  under  disabilities  may  petition  to  have  settlement  set  aside, 

321. 
pleading  infancy,  583. 

redemption  of  lands  sold  for  ta.xes  after  removal,  444. 
suit  by  creditor  after  removal,  383. 
when  creditors  may  sue  one  year  after  removal,  381. 
who  may  not  make  wills,  466. 

DISAFFIRMANCE, 

apprenticeship  contract,  578. 

by  subsequent  deed,  579. 

deed  before  suit,  580. 

guardian's  purchase.  563,  566. 

Infant's  contracts  and  conveyances,  576,  578,  582. 

DISALLOWANCE  OF  CLAIMS, 

See  Allow.vnce  of  Claims. 
appeal,  429. 

DISBURSEMENTS, 

See  Allowance  of  Claims;   Costs;   Education;   Expenses  of  Adminis- 
tration; Maintenance;  Necessaries. 

accounted  for  in  administrator's  first  account,  303. 
set  forth  in  administrator's  account,  299. 

DISCHARGE, 

administrator  may  gire  debtor,  185. 
administrator  of  absentees,  59. 
after  payment  of  shares,  339. 
executors  and  administrators,  226-355. 
guardian's  bond,  618. 
invalid  during  pending  litigation,  326. 
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DISCHARGE— Continued. 

order,  352. 

Bult  brought  after  administrator's  discharge.  184. 

testator's  demands,  when  construed  as  specific  bequest,  520. 

to  terminate  authority.  122. 

void  where  notice  of  final  settlement  not  given.  318. 

DISCLAI.MER, 

competency  of  witnesses  where  defendant  disclaims.  414. 

DISCRKTION, 

abuse  by  court  In  admitting  evidence,  424. 

additional  bond,  96. 

admlnlHtraior  concerning  notice  of  current  settlement.  304. 

adminlHtrutor  In  paying  creditors  of  equal  degree,  294. 

administrator's  services.  287. 

allowance  of  credit  for  disbursements,  250. 

altering  terms  of  sale.  620. 

appointment  of  guardians.  550. 

attorney's  fees,  313. 

compensation  of  administrator,  311. 

confirmation  of  guardian's  appointment.  546. 

conflrraatlon  of  private  sale.  178. 

costs  of  suit  to  establish  lost  will.  500. 

court  examination  of  administrator  regarding  claim.  271. 
court  in  ordering  final  settlement.  316. 

court  may  require  further  proof  as  to  claim.  270. 

custody  of  minor  children,  545. 

education  of  ward.  555,  558. 

election  under  will,  756. 

examination  of  adverse  party,  424. 

executor  as  to  public  or  private  sale.  192. 

executor's  compensation.  312. 

exemplary  damages.  119.  603.  604. 

foreign  guardians.  584. 

further  accounts,  307. 

guardian's  compensation,  591. 

hearing  of  conflicting  claims,  339. 

jury  in  fixing  damages,  402. 

notice  of  sale.  172. 

permitting  appeal  bonds  filed  beyond  specified  time.  433. 

personal  representative  rendering  witness  competent,  424. 

postponement  of  accounting.  307. 

presumption  of  discretion  in  Infants  at  twenty-one.  469. 

probate  court  in  granting  special  letters.  55. 

proof  of  claims,  268. 
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DISCRETION— Cotitinued. 

removal  of  executor,  124,  130. 

removal  of  guardians,  606. 

sale  of  ward's  realty,  613. 

sale  without  notice,  234. 

surviving  partner,  in  payment  of  partnership  debts,  449. 

verification  of  report  of  joint  executor,  306. 

wider  in  appointment  of  administrator  than  of  executor,  38. 

DISINHERITANCE, 

See  I.\iii;Kir.\.\(  k;  Wills. 

children  by  parent,  473. 

children  not  disinherited  on  doubtful  construction,  503. 

express  devise  or  necessary  implication  required,  502. 

heirs,  513. 

land  must  be  devised  to  other  than  heir,  690. 

stranger  may  inherit  in  preference  to  heirs,  700. 

testator  may  disinherit  children,  466. 

testator's  right,  529. 

DISINTERESTED  PERSON, 

affidavit  of  notification  in  contest  of  will,  536. 

may  not  apply  for  letters  of  administration,  40. 

may  not  ask  revocation  or  removal,  134. 

when  preferred  to  surviving  partner  as  administrator,  40. 

DISMISSAL, 

action  against  administrator,  274. 
action,  as  to  part  of  plaintiffs,  535. 
appeal,  430,  431. 
claim,  280. 

after  set-off  or  counterclaim  pleaded,  277. 

by  nonresident  creditor,  383. 
failure  to  give  appeal  bond  as  ground,  433. 
first  objections,  effect  on  later  objections,  488. 
insanity  proceedings,  646. 
order  dismissing  claim,  908. 
original  petition  in  partition,  792. 

petition  where  decedent's  interest  only  life  estate,  213. 
suit  to  contest  will,  532. 

DISPOSITION, 

See  Common  Law;  Descent  axd  Distribution;  Wills. 

assets  before  discharge,  315. 

claims  founded  on  joint  contracts,  265. 
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DISPOSITION— Con^Jn  M^'f/. 

considered  in  determining  mental  capacity,  529. 
escheated  lands,  710. 
partnership  property,  448. 
personalty  by  administrator,  143-188. 
property  already  devised,  480. 
realty  by  decedent,  189-249. 
realty  of  unknown  heirs,  353,  354. 
surviving  partner's  power,  452. 

DISQUALIFICATION, 

executors  and  administrators.  38,  40,  46. 

DISSOLUTION, 

debts  paid  before  distribution,  462. 

partnership,  by  death.  446. 

possession  and  control  of  partnership  property,  447. 

DISTRACTED  PERSONS, 

See   GiAKDi.ws   ok    Peb.so.\.s   of   U.n'sound    Minli. 
may  not  make  wills,  468. 

DISTRIBUTEES. 

action  for  contribution  from  other  distributees,  387. 

administrator  as  guardian  of,  98. 

application  for  payment  of  share  before  final  settlement,  342. 

death  before  distribution,  330. 

debts  not  claims  against  estate,  269. 

definition.  339. 

garnishment  of  shares,  389. 

inheritance  per  capita  and  per  stirpes,  684. 

liability,  328,  380-388. 

liability  for  ancestor's  debts,  386. 

may  ask  administration  de  bonis  non.  68. 

may  petition  for  settlement  without  sale,  171. 

may  sue  sureties,  110. 

preferred  to  creditor  in  appointing  administrator,  36. 

rights,  330,  331. 

share  retained  where  debtor  distributee  is  insolvent,  331. 

sued  jointly  for  ancestor's  debts,  386. 

title  to  share  vests,  326. 

to  give  refunding  bond,  341. 

to  what  extent  answerable  for  decedent's  covenants,  384. 

decedent's  debts,  385. 
when  interest  allowed  on  share,  296. 

when  liable  to  action  for  breach  of  covenants  of  warranty,  260. 
when  may  be  sued  by  creditors,  382. 
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DISTRIBUTION, 

See  Common  Law. 

application  of  term,  327. 

by  administrator  or  clerk,  320. 

by  local  court,  2. 

by  surviving  partners,  448. 

by  whom  made.  339. 

claimants  of  fund  made  parties,  430. 

court  may  order,  294. 

damages  recovered  for  death  by  wrongful  act,  402,  403. 

deceased  ward's  estate,  588. 

decedent's  estates,  326-355. 

difference  between  partition  and  distribution,  786. 

essential  to  complete  administration,  326. 

filing  of  final  report  gives  court  jurisdiction,  339. 

former  jurisdiction  of  common  pleas  courts,  3. 

governed  by  lex  toci,  85,  327. 

how  term  used,  326. 

in  partition  proceedings,  809. 

intestate's  property  at  common  law,  675. 

jurisdiction  in  circuit  court,  2. 

legacies  paid  for,  343. 

made  after  partnership  debts  paid,  462. 

money  collected  for  damages,  120. 

of  assets  from  realty  sale  by  ancillary  administration,  30. 

on  sale  of  land  in  partition  proceedings,  806. 

ordered  by  court,  310. 

order  for  distribution  by  trustee  for  creditors,  1104, 

partnership  surplus,  458. 

personalty,  669. 

petition,  339,  1103. 

pro  rata,  among  claimants,  369. 

pro  rata  share  of  surety  reserved,  378. 

rules,  332. 

surplus,  22,  30,  269,  327. 

surplus  of  deceased  partner,  462. 

surplus  of  firm  assets,  448. 

testator's  right,  529. 

to  heirs  or  legatees,  262. 

to  whom  advancements  charged,  695. 

to  widow,  329. 

to  widower,  333. 

when  lienholders  not  entitled,  370,  374. 

when  made,  328. 

when  party  receiving  advancement  entitled,  337. 

widow's  allowance  independent,  357, 

withheld,  averred  in  suit  on  bond,  113. 
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DISTRIBUTIVE  SHARES, 

ascertained  by  order  of  distribution,  326. 

charged  with  debt  of  heir,  144. 

competency  of  widow  as  witness  in  suit,  417. 

how  amount  fixed,  337. 

infant  wife  may  receive  with  assent  of  husband,  589. 

inventoried  by  guardian,  560. 

guardian's  duty  to  collect,  565. 

may  justify  administration,  45. 

minors  without  guardians,  340. 

order  of  distribution  vests  title  in  distributee,  326. 

paid  after  legacies,  184. 

paid  before  final  settlement,  297a. 

paid  to  administrator  rather  than  heirs,  339. 

paid  to  guardian  in  cash,  564. 

receipt  by  heir,  estoppel  from  questioning  sale,  243. 

remarriage  of  widow  before  receipt,  329. 

right  of  set-off.  331. 

set-off  of  debts  owed  by  heirs,  277. 

spouse  in  personalty,  fixed  by  statute,  333. 

when  interest  allowed,  296. 

when  widow's  receipt  not  estoppel,  243. 

wife  who  dies  before  settlement.  329. 

DIVIDENDS, 

disposal  when  received  by  administrator,  148. 
guardian's  duty  to  collect,  565. 
when  belong  to  administrator,  149. 

DIVORCE, 

absolute,  bar  to  wife's  administration,  35. 

effect  on  antenuptial  agreement,  765. 

effect  on  wills,  483. 

matter  settled  by  decree,  765. 

provision  for  custody  of  children,  546. 

review  of  proceedings  after  defendant  attains  majority,  608. 

suits  within  jurisdiction  of  Marion  County  Probate  Courts,  5. 

DOCKET, 

See  Issue  Docket. 

administrator  to  examine,  258. 

application  of  statute,  532. 

claims  entered,  254. 

general  entry,  claim  and  allowance,  14,  267. 

DOMESTIC  ASSETS, 

first  pay  domestic  claims,  83. 
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DOMESTIC  CREDITORS. 

protected  against  foreign  rights,  83. 

DOMICIL, 

administration  of  assets  found  without  estate  of  domicil,  29. 

as  affecting  jurisdiction,  1,  825. 

creditors,  immaterial,  79. 

debtor,  debt  there  paid,  82. 

for  purpose  of  succession,  8. 

governs  construction  of  will  of  personalty,  502. 

distribution  of  surplus,  83. 

succession  to  personalty,  668. 
how  inferred,  8. 
infant  children.  546,  584. 
jurisdiction  controls.  339. 

law  governing  descent  as  between  husband  and  wife.  747. 
unsettled  where  one  dies  during  change  of  domicil.  8. 
usually  regarded  as  situs  of  personalty,  439. 
ward,  changed  by  guardian,  555. 
what  law  determines,  498. 
when  disregarded,  8. 

DONEE, 

when  estate  reverts,  697. 

DONOR, 

when  estate  reverts,  697. 

DORMANT  PARTNER, 
rights,  456. 

DOWER, 

See  Common  Law. 

abolished  in  Indiana,  218,  726. 

assignment,  jurisdiction,  3. 

bar  by  jointure,  762. 

definition,  723. 

effect  of  adultery  on  right,  760. 

present  value  determined  by  life  tables,  813. 

provision  in  lieu  of,  722. 

substitution  of  statutory  allowance,  357. 

to  what  right  attached,  724. 

DRAFTSMAN, 

attestation  of  signature,  475. 

evidence  to  establish  destroyed  will,  499. 

to  convey  real  purpose  of  testator,  471, 
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DRUNKARDS, 

See  Glaruians  ok  Habitlal  Dbunkarus;    Habitual   Dbunkabds- 

disqualified  for  administration,  128. 

drunkenness  may  bar  executor,  46. 

estate  under  jurisdiction  of  Marion  County  Probate  Court,  5. 

under  guardianship,  settlement  of  estates,  2. 

DURESS, 

allegation  in  complaint  to  contest  will,  527,  532. 
freedom  of  testator,  492. 

DUTIES. 

administrator  de  bonis  non,  61,  68. 

ancillary  administrator,  30. 

appraisers,  163,  616. 

clerk  as  to  claims,  267. 

e-xecutors  and  administrators.  21,  53,  59,  109,  268,  273,  275,  307. 

guardian,  555,  559,  567. 

care  for  ward,  585. 

collection  of  debts,  574. 

maintenance  and  education  of  ward,  558. 

to  file  inventory,  560. 
joint  executors  and  administrators,  75. 
judge  to  call  pending  estates  into  court,  298. 
probate  commissioner,  18. 
special  administrator,  56,  57. 
surviving  partner,  458,  462. 
when  not  incumbent  on  administrator  with  will  annexed,  49. 

DWELLING-HOUSE, 

See  Qlabantine. 
use  by  widow,  162. 

EARNINGS, 

See  Wages. 
infant  children.  556. 
wife,  333. 

EASEMENT, 

when  guardian  may  convey.  567,  627. 

ECCLESIASTICAL  COURTS. 

jurisdiction  of  probate  of  English  will,  490. 
rule  concerning  revocation  of  will,  481. 
settlement  of  estates,  157. 
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EDUCATION, 

adopted  child,  783. 

children,  object  of  dower,  723. 

children,  where  parents  divorced,  ")46. 

claim  for  ward's  education,  .".60. 

demands  for  compensation.  263. 

guardian's  duty  to  ward,  558,  559. 

minors,  555,  713. 

provision  by  guardian,  55S. 

sale  of  infant's  realty  to  pay,  610. 

EFFECTS, 

chargeable  to  administrator,  299. 

surviving  partner's  inventory,  459. 

when  distributive  shares  constitute  effects,  330. 

EIUSDEM  GENERIS. 

when  legacy  adeemed,  349. 

EJECTMENT. 

administrator's  power  to  maintain  action,  392. 

heirs  have  right  of  action,  190. 

mortgagee's  administrator's  right  against  mortgagor,  393. 

notice,  152. 

recovery  of  escheated  land,  709. 

when  will  lie  after  administrator's  sale,  209. 

ELECTION, 

as  to  jointure,  763. 

attorney  in  collection  of  fees,  313. 

by  guardian  for  ward,  755. 

by  widower,  224. 

by  widower  as  to  real  estate,  1070. 

by  widow  or  widower  as  to  personal  property.  1071. 

by  widow  renouncing  provision  gives  no  right  to  entire  estate,  758. 

by  widow  under  will,  1069. 

creditor  to  take  legacy  or  debt.  350. 

doctrine  of  equitable  origin.  757. 

effect,  758. 

effect  of  failure  to  acknowledge  and  record  instrument  of  elec- 
tion, 754. 

effect  of  remaining  silent,  754. 

executor  to  renounce  or  accept  testamentary  provision  for  compen- 
sation, 312. 

failure  of  husband  to  make  election  under  wife's  will,  746. 

heir  to  retain  distributive  share,  243. 

joint  creditors'  rights,  455. 
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ELECT  lOS— Continued. 

may  bar  widow's  Interest,  292. 

mode,  753. 

one  electing  to  take  under  will  may  not  assail  validity,  533. 

order,  copy  of  election  to  be  filed  with  complaint  to  revoke,  759. 

order  necessary  to  be  in  writing,  754. 

party  confined  to  course  of  action  adopted,  533. 

personal  privilege,  756. 

plaintiff  In  case  of  joint  contract,  265. 

provision  In  will  must  be  In  lieu  of  beneficiary  interest,  757. 

right  does  not  depend  upon  amount  devised,  758. 

right  of  widow,  L'23. 

right  purely  statutory,  754. 

rights  of  surviving  spouse,  700. 

right  to  revoke  and  personal  privilege,  759. 

right  under  will.  753. 

share  under  will  or  by  law.  329. 

spouse's  right.  522. 

surviving  partner's   right   when   money   paid   to  deceased   partner's 

administrator,  450. 
survivor  to  take  under  law,  333. 
tlnje  and  manner  of  making  another  will,  754. 
to  plead  specially.  276. 

when   Interested  jmrtles  may  regard  sale  voidable,  453. 
when  widow  must  make.  753. 

widow  re<iulred  to  elect  as  to  Interest  she  will  take  in  husband's 
land.  753. 

ELKHAUT  COUNTY  SL'FEUIOR  COURT, 
probate  Jurisdiction,  4. 

EMBEZZLE.MENT, 

assessment  of  penally  against  guardian's  bondsman,  603. 

by  removed  executor,  141. 

defaulting  administrator  not  guilty,  116. 

ground  of  action  on  bond,  112. 

when  surviving  partner  guilty,  461. 

EMBLEMENTS, 

as  i)ersonalty,  145. 
defined,  145. 

EMINENT  DOMAIN. 

condemnation  does  not  divest  inchoate  interest  of  wife.  768. 
effect  of  exercise  of  |)ower  on  wife's  inchoate  interest.  727. 
means  of  acquiring  title  by  purchase.  686. 
widow  no  Interest  In  lands  so  appropriated.  729. 
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See  Wacjks. 


EMPLOYE, 


EMPLOYMENT, 
ward,  556. 

ENCUMBRANCES, 

administrator's  sale  subject,  225. 

alien's  realty,  705,  707. 

not  deemed  revocation  of  will,  484. 

purchase  of  encumbran'o  hv  mtonant,  796. 

ward's  realty,  567. 

where  grantee  bound  for  i>;iyintnt.  230. 

ENDORSEMENT, 

certificates  of  stock,  179. 

decedent's  debts  transferred,  155. 

inventory,  169. 

note  against  estate,  proof,  393. 

note  by  surviving  partner,  448. 

note  given  to  heir,  336. 

promissory  notes  due  decedent,  ISO. 

time  of  hearing  fixed  on  report,  318. 

to  change  date  of  hearing  petition,  213. 

ENDORSER. 

when  liable  as  executor  de  son  tort,  72. 

ENGLISH  RULE, 

concerning  acceptance  and  renunciation  of  trust,  48. 
order  of  preference  in  appointment  of  administrator,  34. 

ENTIRETIES, 

See  Estates  by  Entireties. 
estates,  773. 

title  to  real  estate  held  by  husband  and  wife  as  joint  tenants  by  en- 
tireties, 199. 

ENTRY, 

constitutes  commencement  of  action  upon  claim,  267. 

executor's  right  to  gather  crops,  145. 

means  of  disaffirmance,  580. 

on  clerk's  report,  833. 

on  petition  for  appointment  of  guardian  for  infirm  persons,  1056. 

probate  of  foreign  will,  1066. 

probate  of  will,  1065. 

taken  by  widow  in  land  of  former  husband,  738. 

when  disaffirmance  can  be  done  without,  579. 
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EQUALITY  OF  DESCENT. 

doctrine  of  advancements  effectuates,  695. 

favored  at  law,  513. 

given  by  statute,  669. 

stranger  may  not  destroy  by  intermeddling,  696. 

EQUITABLE  CON-VERSION. 

doctrine  of,  disposal  of  proceeds  of  real  estate  sold  under,  144. 

EQUITABLE  .MORTGAGE, 

vendor's  lien  (  onsidered.  293. 

EQUITABLE  RELIEF, 
guardian,  565. 

EQUITY, 

See   EgiiTAiiu:   Convi.r.sio.\ ;    Et^i  itahi.k   Mokk.aok;    EyiiTABLE   Relief; 
EgiiTY  OK  Reukmptio.n. 

action  against  executor  dt-  son  tort,  12. 
action  against  unclaimed  estates.  712. 
action  to  establish  lost  will.  499. 
construction  of  will.  502. 
courts  have  Jurisdiction  over  charities,  474. 
court,  when  may  declare  trust.  143. 
cy-pres  power  of  court,  474. 
defenses  of  heir,  531. 

doctrine  of  election  of  equitable  origin.  757. 
heir  not  entitled  to  land  and  money,  243. 
heir's  action  against  surviving  partner,  457. 
jurisdiction  over  partition.  786. 

law  concerning  assets.  154. 

partnership  realty  treated  as  personalty,  454. 

purchaser  after  confirmation,  239. 

requirements  conterning  liens,  225. 

rule  allowing  payment  of  debts  by  legacies,  350. 

ruling  on  partnership  debts,  455. 

suits  between  joint  executors,  77. 

when  (ourt  will  enforce  infant's  liability,  583. 

when  guardian's  purchase  of  wards  property  upheld,  563. 

when  realty  chargeable  with  legacy.  521. 

widow's  interest.  729. 

will  grant  relief  in  certain  probate  matters,  24. 

EQUITY  OF  REDEMPTION. 

death  of  mortgagee  before  foreclosure,  151. 

descends  to  heirs.  229. 

subject  to  sale  for  decedent's  debts,  199. 

53— Pro.  L.wv. 
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ERROR, 

admission  of  statements  of  alleged  witnesses  to  execution  and  at- 
testation of  will,  492. 

cannot  bind  estate  by  contract  with  uttorneys,  .113. 

complaint  for  review  of  judgment  for  errors  of  law,  435. 

corrected  after  full  settlement,  276. 

corrected  by  oi)ening  account,  308. 

corrected  in  description  of  land  appraised,  216. 

effect  of  acceptance  of  insuffl<icnt  bond.  617. 

effect  of  error  on  ruling  of  motion  to  dismiss  appeal.  433. 

effect  on  proceedings,  359. 

exceptions  to  partial  account  not  filed  before  correction,  308. 

guardian's  final  settlement,  593. 

in  bonds,  effect,  94. 

in  description,  effect  on  sale,  234. 

in  notice,  when  sale  void,  234. 

in  partition  for  sale  of  land,  effect  on  sales.  206. 

in  rendering  judgment,  405. 

judgment  directing  costs  to  be  levied  on  administrators  property, 
402. 

judgment  of  removal  of  guardian,  606. 

of  judgment,  not  ground  of  removal,  135. 

when  no  ground  for  collateral  attack  on  Judgnient.  207. 

when  no  ground  for  collateral  Impeachment,  214. 

ESCHEAT, 

See  Common   \.\\\. 

alien's  land,  704,  708. 

disposal  of  estates  of  unVcnown  heirs  a  species.  355. 

estates  of  bastards  under  common  law,  718. 

lands  held  by  aliens,  711. 

means  of  acquiring  title  by  purchase,  686. 

when  estate  will  escheat,  705,  709. 

ESSENTIAL  REQUISITES, 

estates  by  entireties,  774. 

ESTATES, 

See  Claims  Against  Estates;  Deceased  Persons;  Decedents'  E.state.s; 
Distribution;  Drunkards;  Estates  by  Entireties;  Est.^tes  in  Re- 
version; Estates  Under  Five  Hundred  Dollars;  Fin.\l  Settlement; 
Insane  Persons;   Insolvency;   Minors;   Settlement  of  Estates. 

bound  by  acts  of  special  administrator,  57. 

by  the  curtesy,  725. 

cannot  be  party,  147. 

claims  against,  cases  triable  by  jury,  137, 
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ESTATES— Conrin  ued. 

construction  of  term,  ri09. 

dead  joint  executor,  liability,  76. 

deceased  administrator,  liability.  111. 

devise  for  life,  523. 

division  by  will,  094. 

dower  and  curtesy  abolished,  726. 

dower  at  common  law,  723. 

executor  not  to  bind  by  <ontract,  108. 

father  to  protect  estate  of  minor  child,  545. 
guardian's  right  to  manage.  561. 

liability  for  tiervlces  rendered  decedent.  263. 

liability  of  estate  of  deceased  surety  for  guardians  breach,  601. 

liable    for  Joint  obligation  of  decedent,  265. 

liable  for  lost  goods  and  chattels.  111. 

only  partWs  Interested  in.  to  apply  for  letters,  40. 

proceeds  where  escheated,  710. 

reversion,  698. 

right  of  action  for  waste  of  Infant's  realty,  607. 

rights  of  husband  and  wife.  522. 

BetlU-ment  when  und»r  guardianship,  2. 

statutory  appointment  of  guardian  by  court  of  county  where  estate 
lies.  546. 

surety,  liability  for  guardian's  default,  595. 

surviving  partner's  Inventory.  459. 

to  pay  ward's  debts,  569. 

to  receive  Judgment  recovered  from  surety,  115. 

ward,  creditor's  right  to  part,  594. 

ward's  estate  not  bound  by  guardian's  agreement,  571. 

when  liabl.'  on  covenants,  261. 

when  reversion  occurs,  697. 

when  will  escheat.  709. 

ESTATES  BY   E.NTIRETIES. 
crops,  776. 
In  personalty.  776. 
Inseparable.  774. 
mortgages.  775. 
promissory  notes.  776. 
recognition  by  statut*-.  774. 
severance  by  husband  or  wife,  775. 
under  Indiana  law    'l?. 

ESTATES   IN   REVERSION, 
when  created,  698. 
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ESTATES  UNDER  FIVE  HUNDRED  DOLLARS, 
settlement,  356-364. 

ESTOPPEL, 

action  to  contest  will,  532. 

apiieal  in  partition  proceedings,  812. 

consent  of  husband  to  devise  by  will,  746. 

contestant  of  will,  533. 

conveyance  made  by  children  of  former  marriage.  733. 

expectant  heir,  by  conveyance  of  interest,  691. 

guardian,  574,  612. 

heirs  from  questioning  validity  of  sale.  243. 

heir  who  is  creditor,  243. 

lienholder  enforcing  lien,  205. 

persons  whose  objections  not  sustained.  488. 

pleading  probate  of  former  will,  533. 

what  sureties  may  not  plead,  595. 

when  administrator  cannot  set  up,  395. 

when  ward  may  not  (luestion  sale  made  after  majority.  629. 

when  widow  may  not  dispute  sale  of  interest,  2 IS. 

widow,  after  receipt  of  purchase-money.  '2A'.\. 

widower's  interest  by  post-nuptial  agreement,  224. 

widower's  right,  224. 

widow  from  setting  aside  sale,  243. 

vrife,  from  claim  of  interest  in  land,  727. 

EVIDENCE, 

See  Abuse;  Accounts;  Burdk.v  of  Proof;  CoMrETF..NrY  of  Witnkssks; 
Declar.\tions;  Extrinsic  Evidence;  Parol  Evidence;  Presumption; 
Subscribing  Witnesses;  Testimony;  Witnesses. 

action  on  lost  bond,  598. 

admissibility  of  declarations,  539. 

admissibility  of  donee's  declaration  concerning  advancement,  695. 

admissibility  of  wills  and  copies  of  records,  497. 

admissibility  raised  by  objection,  424. 

admissibility  where  repugnancy  appears  in  will,  504. 

allowance  of  claims,  270. 

amount  of  damages  fixed  by  jury,  402. 

appointment  of  foreign  executor,  81. 

attesting  witnesses  to  destroy  will,  499. 

claim  against  decedent's  estate,  413. 

claimant  for  distributive  share,  329. 

claims  based  on  implied  contracts,  263. 

contest  of  report,  by  whom  begun  and  concluded,  319. 

contest  of  wills,  532,  538. 

copy  of  executor's  appointment  as,  87. 
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EWDESCE— Continued. 

current  account  constitutes,  307. 
death,  grant  of  letters  constitutes,  22. 
delay   In  cloning  estate,  296. 

donor's  intention  where  property  turned  over  to  child,  336. 
establishment  of  child's  legitimacy,  702. 
establishment  of  lost  wills,  500. 
establishment  of  return  to  sanity,  6r»9. 
final  seitknient  between  guardian  and  ward,  590. 
Jn  actions  involving  questions  of  sanity,  658. 
indebtedness,  85. 
Infancy,  578. 
insanity.  53S. 

interjiretatlon  of  language  of  will,  506. 
legitimacy  of  child.  701,  702. 

letters   of  admiiiiHtration   are   evidence   of   administrator's   author- 
ity. 42. 
letters  testamentary  and  of  administration,  395. 
may  disprove  record  of  sale,  625. 
mistake  in  will.  511. 

not  introduced  by  indirection  when  Incompetent,  419. 
objections,  424. 

of  execution  of  lost  bond.  102. 
partition  proceedings,  791. 
plaintiff  in  replevin  action.  417 
power  to  sue,  395. 

proof  of  K»*nulri»'ness  of  life  table,  bio. 
proof  of  insanity.  638. 
record  of  testimony  in  proof  of  will,  494. 
rei)ort  admissible  in  contest.  319. 
report  of  administrators  may  be,  113. 
sale  bill  as  evidence  of  sale,  174. 
supiMjrting  contracts  involving  bequests,  264. 
testamf-ntary  capacity.  529. 

unnecessary  in  proceedings  to  sell  ward's  realty,  615. 
use  of  life  tables.  815. 

what  shown  where  administrator  seeks  to  sell  realty,  213. 
when  admissions  are  competent  evidence,  67. 
when  coadministrator's  note  not  admissible,  281. 
when  evidence  of  testator's  handwriting  received,  492. 
when  given  without  plea,  275. 
when  husband  or  wife  incompetent  witness,  419. 
when  record  of  proceedings  admissible,  113. 
when  unnecessary  in  suit  to  remove  executor,  127. 
wills.  496. 
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EXAMINATION, 

administrator,  concerning  account,  30"). 

administrator  regarding  claim,  -71. 

adverse  party,  424. 

applicant  for  letters,  41. 

defendant  intermeddler,  70. 

in  assessment  of  property,  440. 

of  executor  sought  to  be  removed,  \?>i>. 

order  directing  examination  of  assignor  for  creditors,  1113. 

parties  to  petition,  213. 

person  accused  of  conversion,  187. 

person  making  demand  of  administrator,  392. 

petition  for  examination  of  a.ssignor  for  creditors.  1112. 

removed  executor,  charged  with  eml)ezzllng,  141. 

witnesses  and  probate  proceedings,  493. 

EXCEPTIONS, 

administrator's  report,  constitute  answer,  305. 

appeals  where  administrators'  reports  excepted  to,  429. 

competency  of  witnesses  where  exceptions  filed  by  heirs  to  account 

of  administrator,  417. 
current  report,  308. 

errors  corrected  without  exceptions  filed,  308. 
final  report  of  guardian,  585. 
guardian's  report,  591. 
heirs  incompetent  witnesses  when  administrator's  report  excepted 

to,  425. 
no  exceptions  to  rule  in  Shelley's  Case,  519. 
objecting  to  administrator's  compensation,  311. 
question  of  priority,  286. 

rule  establishing  competency  of  witnesses,  412,  413. 
rules  for  interest  on  legacies,  348. 
statute  relating  to  widow's  interest,  729. 
to  administrator's  reports,  319. 

to  confirmation  of  partition  commissioners'  report,  803. 
to  current  accounts  as  basis  of  issues,  305. 

EXCLUSIVE  JURISDICTION, 

limitation  in  probate  matters,  6. 

rule  concerning  sale  of  infant's  realty,  611. 

EXECUTION, 

against  individual  partner,  452. 

court  may  order  administrator  to  buy  property,  186. 

effect  of  death  of  party,  407. 

effect  of  defendant's  death  on  proceedings,  164. 

effect  when  issued  after  death  of  defendant,  409. 
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EXECUTION— Continued. 

estate  by  the  curtesy  taken  for  debts.  725. 

infant's  land,  608. 

levy  on  estate  held  in  Joint  tenancy,  772. 

means  of  acquiring  title  by  purchase,  686. 

new  will  revokes  old,  480. 

note  against  estate,  proof,  393. 

not  issued  on  Judgment  of  allowance,  283. 

nuncupative  wills  by  soldiers  and  sailors.  478. 

on  alienated  land,  personal  liability  of  heir,  387. 

on  Judgment  against  iniermeddler.  70. 

on  Judgment  recovered  from  surely,  when  returnable.  120. 

order  authorizing  administrator  to  buy  property  on  execution,  886. 

order  for  sale  of  property  bought  on  execution,  890. 

order  to  convey  proiierty  bought  on  execution  to  heirs,  896. 

payment  of  debts,  150. 

petition  for  authority  to  bid  in  property,  885. 

petition  for  sale  of  property  purchased  on  execution,  889. 

petition  to  convey  to  heirs  property  bought  on  execution,  89o. 

proof  of  contract  In  suit  against  decedents  estate,  393. 

proof  where  note  filed  as  claim,  277. 

report  of  purchase  at  sherlfTs  sale.  887. 

report  of  sale  of  property  bought  on  execution.  891. 

right  against  real  estate,  189. 

speilflc  lien  attaches  after  levy,  363. 

statutory  re<iulrement8  for  wills.  471. 

tlm»*  for  enforcement.  406. 

when  IsBUPd  In  lifetime  of  decedent.  293. 

when  issued  iu>on  decedents  property,  405. 

when  no  execution  Issued.  464. 

widow's  liability  when  levied  In  husband's  lifetime,  361. 

wills.  465-501. 

EXECITION  OF  WILL. 

admi.sslbillty  of  declarations,  'A\. 

burden  of  proof.  488. 

burden  of  proof  of  unsound  mind,  529. 

competency  of  witnesses  to  prove.  475. 

conformltv  to  lex  loci,  668. 

dependence  of  validity  on  conformity  with  statute.  4.o. 

devisee  not  competent  witness.  419. 

evidence  of  mental  capacity.  538. 

made  in  foreign  sute  to  devise  land  here,  498. 

persuasion,  528. 

proof.  488.  492. 

proof  In  probate.  487. 
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EXECUTION  OF  WlhLr—Continucd. 
proof  when  lost,  500. 

record  of  testimony  at  proof  of  wills,  494. 
relating  to  personalty.  509. 
statutory  requirements,   475. 
undue  influence  directly  connected,  528. 
valid  on  Sunday,  508. 
when  goveined  by  foreign  law,  498. 

EXECUTOR. 

See  Co.MMo.N   Law;   E.VKcnoK.s  .\m>  Ai)Mim.str.\tok.s;   WII.I..^. 
appointment  authenticated   by   letters,  45. 
appointment,   when   barred   by   personal   knowledge  of  one   making 

appointment,  46. 
charged  with  payment  of  legacy,  347. 
competency  of  witnessees  in  contest  of  will,  53S. 
contrasted  with  administrator  with  the  will  annexed,  49. 
control  over  infant's  legacy.  560. 

death  before  probate  of  will  has  effect  of  renunciation.  48. 
death  pending  settlement,  accounting  by  representat iv»'.  51. 
deeds,  949. 
defined,  21. 

discretion  as  to  public  or  private  sale.  192. 

empowered  by  statute  to  sell  realty  without  order  of  court,  192. 
executor  of  e.xecutor.  392. 
expenses  in  contests  of  will,  287. 
failure  to  qualify  in  time,  48. 
form  of  bond,  828. 

form  of  executor's  renunciation.  825. 
legal  representative  of  estate,  52. 
liability  for  assets,  45. 

liability  for  payment  of  infant's  legacy,  351. 
limitation  of  actions  for  recovery  of  property  sold,  397. 
may  not  purchase  legacies,  351. 
may  not  renounce  part  of  trust,  48. 
may  petition  for  court's  order,  195. 
may  propound  will  for  probate,  487. 
may  sell  without  order  of  court.  191. 
may  sue  executor  de  son  tort,  71. 
may  sue  to  prevent  loss  of  property,  496. 
must  consent  to  legatee's  possession,  344. 
must  prove  existence  of  will,  45. 
named  in  letters  testamentary,  45. 
notice  of  revocation  of  wills,  542. 
not  necessarily  designated  by  name,  47. 
oath,  829. 
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EXECVTOR— Continued. 

of  executors,  authority.  51. 

order  appointing,  831. 

parties  to  complaint  to  contest  wills,  532. 

party  to  resistance  of  probate  of  will,  488. 

persons  Incompetent  to  serve,  46. 

petition  showing  incompetency,  848. 

power  before  Issuance  of  letters,  52. 

(lualillcalions,  45. 

recovery  of  purchase-money  due  on  contract,  484. 

removal  from  stale,  administration,  45. 

renunciation  of  right,  48. 

report  of  sale  under  will,  947. 

right  of  possession  of  testator's  property.  496. 

suit  to  construe  will,  531. 

to  administer  umllsposed-of  property,  52. 

to  pay  legacies  before  distribution,  343. 

to   take   out    letters    testamentary    and    qualify    before   maintaining 

action,  392. 
when  competent  witness  to  will,  475. 
when  cu8to«llan  of  title,  193. 
when  entitled  to  letters,  75. 
when  nonresident  may  be,  45. 

when  iKTSonally  liable  for  Interest  on  legacy,  348. 
when  power  to  sell  vests  by  implication,  191. 
when  report  of  sale  not  required,  238. 
when  testator  may  appoint  several.  80. 

when  to  procure  court  order  to  sell  or  mortgage  realty,  244. 
where  also  devisee,  521. 
who  Incompetent  to  serve,  38. 
who  may  ask  appointment,  47. 

KXECUTORS  AND  ADMINISTRATORS, 
See  Au.senti:es;  A(.toi".\ts;  Action;  Aduitio.n.vl  Bond;  Aumi.mstration; 

AUMI.M.STK.\TOHS;     Bo.VlJS;     BOXDS    OF    E.XECITOR.S    AND    ADMINISTRATORS; 

Common   Law;    E.\EtiTOKs;    Foreign  E.xkcltoks  and  Administrators; 
Joint  Execttok.s  and  Administkatohs;    Siits. 

account  of  assets  of  Insolvent  estate,  369. 

action  against  executor  de  son  tort,  70. 

allowance  of  claims  resisted,  272. 

allowance  of  comp<nsation  for  services,  311. 

appeal  where  reports  excepted  to,  429. 

attachment.  307. 

bonds,  89-107. 

bonds  for  realty  sale.  217. 
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EXECUTORS  AND  ADMINISTRATORS— C»n/mu<'d. 

bondsmen  liable  when  Illegally  appointed,  104. 
common-law  liability,  250,  389. 

compelled  to  make  application  for  sale  of  real  estate,  203. 
compelled  to  render  account,  298. 
compensation  when  trustee  also,  312. 
competency  of  admissions,  416. 

competency  of  parties  to  contract  ns  witnesses,  417. 
competency  of  witnesses,  where  party  to  contest  of  will,  538. 
continuation  of  partnership  business,  446. 
credit  for  desperate  debts,  185. 

debtors  not  to  bring  action  against  for  claims.  254. 
/  defendants  in  foreclosure  of  mortgage.  229. 

duties  as  to  claims.  268. 
duties  regard InK  assets,  109. 
duty  to  pay  taxes,  442. 

duty  to  prove  allegations  In  petition  for  realty  .salt-,  212. 
duty  where  guardian  dies  during  trust,  587. 
effect  of  allowance  of  claims,  270. 
effect  of  assignment  of  claim,  422. 
effect  of  death  on  surety.  97. 

entitled  to  credit  for  payment  of  Just  claims,  294. 
examination  regarding  claims,  271. 
examined  under  oath,  91. 
expenditures  for  ward,  309. 
filing  of  transcript,  431. 

former  jurisdiction  of  court  of  common  pleas  In  actions  against,  3. 
[  how  appeals  taken.  432. 

how  claims  allowed,  271. 
incompetency  as  witness.  411,  413. 
inventory  and  appraisement  before  realty  sale,  21G. 
judgments  against,  405. 
kinds  and  powers,  54-78. 
liability  for  conversion,  109. 
liability  for  costs.  410. 
liability  for  delinquent  taxes,  443. 

liability  for  failure  to  observe  priority  of  payment,  286. 
liability  for  interest,  302. 

liability  for  payment  of  claims  when  estate  is  Insolvent,  368. 
liability  for  payment  of  unfiled  claim,  285. 
liability  for  personal  contracts,  108. 
liability  on  promises,  281. 

liability  to  creditors  for  premature  settlement.  328. 
liability  where  discharge  prematurely  procured,  326. 
liable  for  failure  to  perform  contract,  265. 
liable  for  interest  for  payment  of  claim  wrongfully  delayed,  295. 
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EXECUTORS  AND  ADMINISTRATORS— Continued, 
listing  of  uonresidents"  personalty,  437. 
locus  of  property  not  dependent  upon  residence,  439. 
may  administer  oaths,  188. 
may  assign  unpaid  claims.  317. 
may  be  ordered  to  make  final  settlement,  316. 
may  be  required  to  pay  money  Into  court,  297. 
may  compel  partition,  222. 
may  make  distribution,  339. 
may  not  allow  own  claims.  269. 
may  nut  approve  own  report  when  guardian,  320. 
may  not  confess  Judgment.  282. 
may  not  purchat-e  at  own  sale.  173. 
may  sell  realty  to  pay  8pe«  ific  bequests,  195. 
may  sue  Iniermeddiers,  73. 
may  vote  .stock.  179. 
must  file  vouchers.  309. 

nuiHt  show  lawful  disposition  of  assets  before  discbarge,  315. 
must  use  diligence.  111. 
need  not  plead  statute  of  limitations,  397. 
no  allowance  for  services  as  attorney.  213. 
no  substitution  where  action  does  not  survive,  396. 
not  char^'ubN-  with  loss  by  casualty,  301. 
nolle.-  of  ii.fMion  u,  s'll  realty.  210. 
notice  of   tiiil(>    sal.-.   _:!i. 

not  to  act  as  attorney.  313. 

partial  accounts  not  conclusive,  308. 

parties  to  actlODS  regarding  partnership  affairs,  456. 

parties  to  foreclosure  of  mortgage,  229. 

parties  to  suit  to  foreclose  mortgage,  228. 

pay  claims  In  full  or  pro  rata.  283. 

payment  of  share  when  servlns  as  guardian.  339. 

personal  liability  on  Individual  promises,  390. 

personal  liability  to  distributees,  341. 

personal  liability  when  conducting  partnership  business,  446. 

petition  to  postpone  sale.  171. 

petition  to  sell  rnntract  for  land,  181. 

powers  cnr  '  ;. 

powers  of  .  .'!»;.'.. 

powers  of  receivers.  365. 

powers  over  realty.  190. 

power  to  compromise  claim  for  personal  Injuries  resulting  in  death, 

400. 
power  to  maintain  suits.  392. 

provision  in  will  for  executor's  compensation,  312. 
purchase,  236. 
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EXECUTORS  AND  ADMINISTRATORS— Conrinutd. 

purchase  of  interest  by  surviving  partner  from  ailmlnlstralor,  453. 

reimbursed  for  taxes  paid  out  of  i)rivate  moans,  441. 

reimbursement  for  personal  expense  in  paying  taxes,  438. 

release  of  sureties,  105. 

report  contested,  319. 

representations,  235. 

revocation  of  letters,  121-142. 

right  of  action  for  injuries  resulting  in  death.  400. 

riglit  to  allowance  for  attorney's  fees,  287. 

right  to  share  of  decedent  in  partnership  property,  451. 

right  to  sue  on  notes,  etc.,  393. 

sale  of  personalty,  170. 

sale  set  aside,  241. 

suits  by  and  against,  389-410. 

survival  of  action  for  breach  of  covenant,  394. 

title  to  property,  83. 

to  ascertain  extent  of  liens  on  realty  sought  to  be  sold,  205. 

to  file  copy  of  notice  of  appointment  with  proper  affidavit,  44. 

to  give  new  bond  on  destruction  of  old,  103. 

to  give  notice  of  appointment,  43. 

to  investigate  merits  of  claims,  273. 

to  list  personalty  as  executor  or  administrator,  437. 

to  pay  debts  of  estate,  382. 

to  pay  taxes  out  of  personalty,  436. 

to  receive  personalty,  669. 

to  settle  claims  against  estates,  382. 

to  succeed  partner  who  dies  while  settling  partnership  business,  463. 

to  take  notice  of  entry  of  claims,  267. 

verification  of  petition  for  insolvent  settlement,  366. 

what  account  to  show,  299. 

what  suits  may  be  maintained  in  justice  of  the  peace  courts,  15. 

when  allowed  money  for  tombstone,  289. 

when  appeal  bond  not  required,  432,  434. 

when  charged  with  costs  of  action,  268,  410. 

when  debts  owing  to  estate,  277. 

when  defendants,  423. 

when  entitled  to  discharge,  352. 

when  executor  no  right  of  appeal,  430. 

when  guardian,  319. 

when  incompetent  as  witnesses,  412. 

when  may  appeal,  426. 

when  may  sell  widow's  interest,  220. 

when  not  required  to  give  appeal  bond,  433. 

when  one  is  both  executor  and  guardian,  211. 

when  subject  to  garnishment,  389. 
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EXECUTORS  AND  ADMINISTRATORS— Continued, 
when  to  pay  decedents'  taxes,  441. 
when  to  pay  taxes,  291. 
when  wife  may  purchase  land.  236. 
why  sued  on  bonds.  112. 

EXECUTORS  DE  SON  TORT, 

See    I.NTlCKMtUJULEBS. 

hy  whom  sued,  71. 

defined.  52,  *'>'J. 

liability.  70.  381. 

liable  to  estate,  not  creditor,  71. 

rights.  73. 

sued  by  executors,  administrators  and  creditors,  73. 

when  chargeable  as  guardian,  560. 

EXECUTORY  CONTRACTS. 

husband's  Joinder  In  «ontracts  for  sale  of  separate  estate,  744. 
Infant.  583. 
ratification.  578,  581. 

EXECUTORY  DEVISES. 

limitation  In  will  not  construed,  524. 
preventing  alienation  at  common  law.  715. 

EXECUTRIX, 

common  law  rule.  46. 

effect  of  marriage,  131. 

marrlag*'  of  feme  sole  during  continuance  of  trust,  46. 

when  marrlag*'  cause  for  removal,  124. 

wife  with  husband's  consent,  46. 

EXEMPLARY  DAMAGES, 
definition,  604. 
In  suit  on  bond,  119.  602. 
when  assessed  against  guardian's  bondsman,  603,  604. 

KXE.MPTION. 

from  liens  or  charges  of  judgment  rendered  in  decedent's  lifetimet 

363. 
judgment  defendant  entitled  as  householder,  605. 
property  from  execution.  164. 
right  destroyed  by  encumbrance,  357. 
when  personalty  liable,  252. 

EXHIBIT. 

to  be  made  by  executor  removing  from  county,  124. 
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EX  PARTE  ORDERS. 

interlocutory,  308. 

EX  PARTE  PROBATE. 

effect,  496. 

EX  PARTE  PROCEEDINGS, 
adoption  of  holrs.  779. 
approval  of  accounts  constitutes,  308. 
guardian's  sale  of  ward's  realty,  632. 
sale  of  ward's  realty,  615. 

EXPATRIATION, 
right,  704. 

EXPECTANCY  TABLES. 

See  Like  Tables. 

EXPECTANT  HEIR, 

may  not  traffic  with  inheritance,  G91. 

EXPENSES, 

See  Di.siiiPv.sKMKNTs;    Finkk.m.  Expenses;    L.\st  Illness. 
allowance  to  guardian,  591. 

appeal  from  order  of  court  upon  report  showing  expenditures,  308. 
claim  exhibited  in  administrator's  first  account,  303. 
claims  tried  for  expenses  of  administration  before  Judge,  280. 
collection  of  damages.  402. 
execution  of  trust  to  unknown  heirs.  354. 
expenses  of  administration  allowed  during  year,  368. 

evidence  to  show   personalty  insufficient,  213. 

first  paid,  286. 

may  reduce  widow's  allowance,  220. 

paid  from  damages  recovered,  402. 
expenses  of  last  illness  paid  before  widow's  share.  164. 
guardian,  determination  of  propriety,  572. 
guardian's  account,  597.  602. 
guardian  to  file  account.  559. 
guardian  to  report,  585. 

incurred  by  administrator's  appeal,  not  allowed,  139. 
items  entered  in  administrator's  report,  307. 
last  illness,  290. 

limitation  placed  on  guardian,  558. 
notice,  etc.,  revocation  of  will,  542. 

order  of  court  authorizing  guardian  to  make  repairs.  565. 
partition  proceedings,  810. 
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KXPESSES— Continued. 

prfccedence  of  expenses  of  administration  over  debts  due  United 
States.  288. 

precedence  of  expenses  of  administration  over  widow's  interest,  292. 

property  which  reverts,  697. 

really  sold  for  payment  of  expenses  of  administration,  195. 

speciflc  lien  lakes  precedence  over  expenses  of  administration,  293. 

stale  law  gives  precedence  to  expenses  of  administration,  287. 

what  proptriy  liable  for  expenses  of  administration,  287. 

when  chargeable  to  estate,  148. 

when  costs  Included  In  exjienses  of  administration,  287. 

when  guardian  entitled  to  reimbursement,  571. 

when  Judgments  have  no  priority  over  expenses  of  administration, 
293. 

when  mortgage  lien  superior  to  debts.  226. 

when  payment  of  lien  lakes  precedence  over  expenses  of  adminis- 
tration, 1170. 

when  speciflc  lien  lakes  precedence  over  expenses  of  administra- 
tion. 289. 

widower's  share  not  liable  for  expenses  of  administration,  224. 

KXPENSES  OF  AD.MIMSTRATION, 

See  ExKciToKs  .v.nu  Aumimstb-vtobs;   Expknses. 

EXPENSES  OF  1*AST   ILLNESS, 

See  Exrt.N-sis;    Last  Illnkss. 

EXTKHT  WITNESSES, 
defined,   ii40. 

EXTRINSIC  EVIDENCE, 

admissibility  In  construction  of  wills,  506. 
Identlflcallon  of  devised  lands.  514. 
Inadmissible  to  change  terms  of  will.  502. 

FAIR  CASH  VALUE. 

property  appraised  at,  163. 

FALSE  IMPRISONMENT. 

survival  of  action,  391,  396. 

FALSE  REPRESENTATIONS. 

creditor  may  have  settlement  set  aside,  323. 

effect  on  minor's  contract,  583. 

infant's  age,  582. 

personal  liability  of  administrator,  391. 
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FATHER, 

effect  of  survival  of  husbands  father  on  widow's  share.  329. 

inheritance  from  child,  685. 

liability  for  medical  services  rendered  to  minor  child,  545. 

liability  for  support  of  infants,  556. 

may  make  advancement  by  deeding  land  to  son-in-law.  695. 

natural  guardian  of  child.  544,  557. 

right  of  action  for  injury  or  death  of  child.  401. 

right  to  decedent's  estate,  332.  333. 

when  illegitimate  an  heir,  335. 

when  may  sue  as  administrator  of  infant  son.  401. 

when  right  of  action  for  ward's  dcatli,  401. 

FATHER-IN-LAW, 

not  an  ancestor,  G71. 

FEES, 

See  Attounky's  Fees;  Costs. 

contingent  devise,  514. 

for  auditor  and  recorder,  106. 

not  taxed  on  estates  under  five  hundred  dollars,  3C1. 

subsequent  childless  wife,  700. 

FEE  SIMPLE, 

See  Co.MMON  L.\w. 

contingent  devise.  514. 

conveyance  by  one  holding  life  estate,  523. 

disposition  where  will  silent,  508. 

enlargement  of  widow's  inchoate  interest  into  absolute  estate,  723. 

title  of  widow,  218,  219,  359.  727. 

when  created  by  devise,  518. 

when  devise  passes,  523. 

FELONY, 

one  convicted  of,  barred  from  serving  as  executor,  38. 

FEME  SOLE, 

See  Husband  and  Wife. 
as  executrix,  46. 
effect  of  marriage  on  administration,  131. 

FENCES, 

go  with  land,  144. 

when  personal  property,  146. 

FEUDAL  SYSTEM, 

derivation  of  doctrine  of  inalienability  of  lands,  189. 
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FEUDAL  TENURE. 

commoD-law  basis  of  escheat,  709. 

FIDUCIARY  CAPACITY, 
property  held  In,  143. 

FINAL  ACCOUNT, 

commences  proceedings  for  final  settlement,  259. 
deceased  guardian's  executor  to  render,  587. 
objections  when  administrator  resigns  or  is  removed,  314. 
time  for  filing,  316. 

FINAL  JUDGMENT. 

when  given  by  appellate  court,  429. 

FINAL  RECEIPT, 
ward's.  1034. 

FINAL  REPORT. 

action  barred  by  statute,  324. 

administrator,  968. 

appeal  from  Judgment  In  proceeding  to  set  aside,  427. 

approval  bars  action  upon  surviving  partner's  bond,  461. 

commissioner  in  partition.  113S. 

executor  entitled  to  discharge,  on  approval,  320. 

notice,  970.   . 

order  on  final  report  in  partition.  1139. 

order  on  final  report  of  surviving  partner,  1155, 

order  on  final  report  of  trustee  for  creditors,  1118. 

surviving  partner,  462,  1154. 

trustee  for  creditors,  1117. 

when  approval  does  not  estop  Interested  party  from  contesting  will, 

533. 
when  not  final  settlement,  352. 

FINAL  SETTLEMENT, 
account,  315. 

action  to  set  aside  judgment  on  allowance  of  claim  made  before,  284. 
appeal  to  set  aside,  325. 
approval  by  probate  court,  352. 
assignment  of  claims,  422. 
between  guardian  and  ward,  590. 
bond  to  claimant,  967. 
breach  of  covenant,  after  settlement,  384. 
cause  for  setting  aside,  323. 
claims  filed  before,  259. 
continued  until  surety's  claim  disposed  of,  378. 

5A — Pro.  Law. 
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FINAL  SETTLEMENT— ('on<jnu»(/. 

controlled  by  domiciliary  Jurisdiction,  339. 

correction  of  mistake  in  guardian's  report.  585. 

definition.  315,  326. 

delayed  by  further  account.s.  307. 

delayed  by  pending  litigation.  432. 

disposal  of  surplus  aft«T,  114. 

effect,  592. 

effect  of  delay  on  escheat  of  alien's  lands.  "05. 

entry  of  order  does  not  preclude  contest  of  will,  533. 

estate  of  guardian's  deceased  surety,  601. 

ex  parte  orders  subject  to  revision  before,  308. 

explanation  of  term.  259. 

filing  of  claims  previous.  256. 

filing  of  claims  when  set  aside   2r.4 

guardian,  591,  1030. 

heirs  not  sued  upon  claim  wliiif  s.ti  m mcnt  in  force,  382. 

interest  charged  where  unreasonal)ly  delayed,  296. 

list  of  lands  and  names  of  heirs.  969. 

none  made  while  claim  pending,  317. 

notice,  318,  379. 

notice  mandatory,  304. 

order,  320.  972.  1032. 

order  on  petition  to  set  asldf,  '.t74. 

partnership   matters.   462. 

payment  before,  342. 

payment  of  taxes  when  not  due,  436. 

petition  to  set  aside,  973. 

postponement  until  claim  becomes  due.  257. 

provisions  for  setting  aside,  593. 

requisites,  586. 

revocation  before  appointment  of  administrator  de  bonis  non,  62 

set  aside  only  by  direct  proceedings,  325. 

because  of  fraud,  158. 

when  made  prematurely,  322. 
statutory  construction.  314. 
statutory  provisions  for  guardian.  586. 
suit  brought  after  settlement,  184. 
to  terminate  authority,  122. 
vacation,  600. 

void  when  made  during  minority.  592. 
when  administration  may  be  had  after,  68. 
when  complete,  326. 
when  conclusive,  113. 
when  court  may  order,  310. 
when  estate  continued  for  collection,  376. 
when  final  adjudication  despite  unadministered  assets,  63. 
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FINAL  SETTLEMENT— Conhnutd. 

wLt-n  final  rt'jjort  does  not  constitute,  352. 

when  heirs  paid  before,  297a. 

when  not  set  aside.  304. 

when  only  effect  of  partial  settlement,  318. 

when  reopened,  321. 

when  revoked  or  reopened,  315. 

where  claim  pending,  965. 

FIRE. 

admlnlHtrator'8  liability  for  loss,  301. 
deed  is  evidence  of  destroyed  records,  239. 
liability  for  loss,  HI. 

KIHH   INSI  H.XNCE, 

See    I.NSL'HA.NCE. 

FIH.M  .ASSETS, 

tDllcrtion.  44S. 

liability  for  partnership  debts,  454. 

paynjent  of  partnership  debts,  458. 

rt-duced  to  money  by  survivlnK  partner,  462. 

KiK.M    NAME. 

when  surviving  partner  may  not  sign.  448. 

FIRST  MORTGAGE, 

guardian  may  invest,  562. 

FIVE   HINDRED  DOLLARS. 

See  Widows. 
petition  to  appraise  estate  under,  358. 
aetth-raent  of  estates  under,  356-364. 
when  unadniinistered  estate  Is  worth  more,  359. 
widow  entitled,  357. 
widow  entitled  to  receive,  164.  356. 

FIXTIRES. 

definition,  146. 

FOLDING  CHAIR. 

may  Justify  administration.  45. 

FORCE. 

undue  execution  of  will,  527. 

FORCED  HEIRS, 

definition.  700. 
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FORECLOSURE  OF  MORTGAGE. 

See  Action;  ScnooLS. 
by  executor,  15L 

constitutes  ademption  of  bequest,  349. 
construction  o(  statute,  229. 

not  barred  by  allowance  of  claim  based  upon  notes,  293. 
reimbursement  of  widow  for  interest  In  lands,  22L 
when  administrator  liable,  IH. 
whin  administrator  may  redeem  land,  I'JS. 
when  l)indinK  on  ward.  574. 
when  suit  may  be  brought,  228. 

FOREIGN  ADOPTION, 

heirs.  785. 
order,  1123. 

FOREIGN  EXECUTORS  AND  ADMINISTRATORS, 

See  Additional  Bo.nh. 

acting  in  local  jurisdiction.  29. 

action  for  personal  injuries  resulting  in  death,  400. 

ancillary  letters,  when  unnecessary,  81. 

l)ond.  81,  88,  107,  410. 

defined,  79. 

form  of  application  for  letters,  823. 

independent  of  domiciliary  executors,  389. 

independent  of  each  other,  79. 

liability,  80.  82. 

may  secure  order  for  sale  of  realty,  203. 

may  sue,  81. 

petition  to  sell  real  estate,  922. 

powers,  80,  87. 

in  absence  of  statute,  79. 

regulated  lex  loci,  50. 
proceeded  against  by  attachment,  82. 
rights,  79-88. 

rules  concerning  revivor  of  judgments,  407. 
rules  for  pleading  and  procedure,  82. 
when  may  maintain  action  for  damages,  78. 
when  preferred,  50. 
■when  recognized  ex  comitate,  79. 
when  surplus  may  be  paid  to,  328. 

FOREIGN  GUARDIAN, 

liability  for  sale  of  ward's  realty,  619. 

petition  to  sell  realty,  1012. 

rights,  584. 

Bale  of  ward's  estate,  633. 
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FOREIGN  JrUGMENT, 

eCfect  uijon  assets,  84. 

FOREIGN  JURISDICTION. 

foreign  Jurisdiction,  submission  to  domestic  claims,  8. 

FOREIGN  LETTERS  OF  ADMINISTRATION, 
filed  as  evidence  of  appointment,  81. 
time  of  filing  iuimalerial,  81. 

FOREIGN   WILLS. 
<ont«-8t,  541. 
defined.  498. 
entry  of  probate,  1066. 

production  by  interested  party  in  county  of  a  state,  498. 
requisites  to  validity.  498. 
when  claimant  under  may  sue,  80. 

FORFEITIRE. 

wh»'n  declared  against  alien,  708. 

FORFEITURE  OK  ESTATE. 

constitutional  prohibition.  699. 
corruption  of  blood  prohibited,  709. 

FORGED  WILU 

•'fft'ct  on  validity  of  executor's  acts,  121. 

FORGERY, 

contest  of  wills.  538. 

FORMER   ADMINISTRATORS. 
admisHions  as  evidence,  67. 
devastavit  by,  65. 

FORMER  GUARDIAN, 

recovery  of  money,  565. 

recovery  of  ward's  money.  574. 

successor's  claim  against  estate  where  assets  converted,  594. 

suit  on  bond  for  conversion,  595. 

FORMER  MARRIAGE. 

effect  on  legitimacy  of  Issue  of  later  marriage,  703. 
Interest  of  rhiidren  in  estate  on  death  of  wife  of  second  marriage, 
737 

FORMER  WIFE. 

fee  remaining  in  children,  700. 
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FORMER  WIl.I., 

contest  of  wills,  '>3H. 

revocation  by  codicil,  489. 

when  not  pleaded  in  bar  of  action  to  contest  will.  532. 

when  probate  may  not  be  pleaded,  488. 

when  probate  not  pleaded  in  estoppel,  533. 

FORMS. 

acl<nowledRment  of  assignment.  894. 

administrator  or  executor's  deed.  946. 

administrator's  bond  on  mortRaKe  of  real  estate,  920. 

administrator's  bond,  sale  of  real  estate,  927. 

administrator's  final  report.  968. ^1,---'''^ 

administrator's  inventory  and  appraisement  of  real  estate.  926. 

administrator's  notice  of  private  sale  of  personal  proi)erty,  871. 

administrator's  partial  report,  yoi. 

administrator's  report  of  sale  of  real  estate,  937. 

afndavit  of  administrator  In  Ucu  of  vouchers,  963. 

affidavit  of  death  and  proof  of  will.  1058. 

affidavit  of  widow,  ItSO. 

affidavit  to  claim.  lODS. 

answer  of  guardian  ad  litem.  925. 

application  for  letters  by  creditor.  822. 

application  for  letters  by  foreign  administrator,  823. 

ai)plication  for  letters  de  bonis  non  after  final  settlement,  846. 

application  for  letters  with  will  annexed,  821. 

application  for  part  payment  of  legacy,  etc.,  956. 

application  for  special  letters,  840. 

appointment  of  appraisers,  978. 

assignment  of  certificate  of  purchase,  893. 

assignment  of  contract  of  purchase,  884. 

bond  for  delivery  of  specific  legacy,  960. 

bond  for  sale  of  real  estate,  1016. 

bond  in  contest  of  will.  1075. 

bond  of  administrator  or  executor.  828. 

bond  of  husband  of  insane  wife.  etc..  1045. 

bond  of  purchaser,  1152. 

bond  of  purchaser  to  pay  lien  on  real  estate,  941. 

bond  of  surviving  partner,  1144. 

bond  of  trustee,  1082. 

bond  to  claimant  upon  final  settlement,  967. 

bond  to  pay  debts,  917. 

bond  to  refund  legacy  or  distributive  share,  959. 

certificate  of  appointment,  1083. 

certificate  of  appointment  of  appraisers,  etc.,  1015. 

certificate  of  probate,  1059. 
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FORMS— Con(inu*(i. 

certificate  of  purchase.  945. 

clerk's  report  of  ^rant  of  guardianship.  995. 

clerk's  report  of  letters,  832. 

clerk's  report  of  probate  of  will,  1063. 

commJ««lnn*'r'8  bond.  1133. 

coi:  r'H  deed  in  partition,  1137. 

con.  r's  deed  on  title  l>ond.  955. 

commissioner's  report  of  sale,  1135. 

complaint  by  wife  to  sell  or  encumber  her  real  estate,  when  husband 

Insane,  1047. 
complaint  for  ap:  t  of  administrator  for  absentee,  837. 

complaint  for  lii'  iig.  855. 

complaint  to  con.-^iruf  will,  1077. 
complaint  to  roni'-st  will.  1073. 
complaint  to  establish  lost  will,  etc.,  1066. 
complaint  to  set  aside  mortKafCe,  1115. 
confirmation  of  cU-rk's  report,  1064. 

confirming  sah-  of  prop«'rty  purchased  on  execution,  892. 
con««'nt  of  hu.Hbaiiii,  ^-•I. 
cost  tx)nd  on  deft-nse  of  riaini.  900. 
decree  and  JudKment  atcalnst  heirs  at  law,  976. 
decree  confirming  partition,  etc.,  1131. 
decree  establishing  and  probating  lost  will,  1068. 
deed  of  aji-slicnnH-nt,  1079. 
dee<l  of  wife  Insan*'.  1040. 

deed  of  :  '    without  husband's  assent,  1049. 

deed  of  trustee.  1119. 

deed  of  wife  to  real  estatr*  ^>>\,\  hv  guardian  of  her  husband.  1050. 
election  by  widow,  1069. 
election  by  widower  as  to  r>-ai  i>iuie,  1070. 
election  by  widow  or  widower  as  to  personal  property,  1071. 
entry  on  clerk'.s  report.  833. 
entry  on  petition.  1056. 
entry  probate  of  will.  1065. 
executor's  deed.  949. 
executor's  renunciation.  825. 
executor's  report  of  sale  under  will,  947. 
final  report,  1154. 
final  report  of  commissioner,  1138. 
final  report  of  trustee,  1117. 
finding  and  Judgment  of  unsoundness  of  mind  on  trial  by  court  or 

Jury.  1036. 
form  of  win  and  codicil.  1057. 
general  application  for  letters,  820. 
general  citation,  S53. 
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FORMS — Continued. 

general  letters  of  administration,  835. 
general  claim  and  affidavit  attached  thereto,  903. 
guardian's  bond  and  oath,  992. 
guardians  certificate  of  purchase,  1026. 
guardians  deed,  1027. 
guardian's  inventory,  998. 

guardian's  petition  for  sale  of  real  estate,  1011. 

guardians  petition  for  sale  of  real  estate,  additional  averments  by- 
foreign  guardian,  1012. 
guardian's  report  in  partial  or  final  settlement,  1030. 
guardian's  report  of  plat.  1020. 

guardian's  report  of  public  or  private  sale  of  real  estate,  1022. 
husband's  consent  after  letters  issue,  827. 
indemnifying  bond  on  sale  of  such  contract.  883. 
indenture  of  assignment  and  acceptance  by  trustee,  1080. 
interlocutory  decree  ordering  sale,  1132. 
interlocutory  partition  decree.  112S. 
inventory  and  appraisement,  864,  10S5,  1141. 
judgment  on  general  claim,  909. 
letters  de  bonis  non,  order  of  appointment,  847. 
letters  of  guardianship,  994. 
letters  testamentary.  836. 

list  of  lands  and  names  of  heirs  on  final  settlement,  969. 
notice  for  part  payment  of  distributive  share,  etc.,  957. 
notice  of  appointment,  834,  1084. 
notice  of  commissioner's  sale  of  real  estate,  1134. 
notice  of  guardian's  sale  of  real  estate,  1021. 
notice  of  insolvency,  989. 
notice  of  petition  by  creditor,  943. 
notice  of  petition  to  sell  real  estate,  923. 
notice  of  public  sale,  1086. 

notice  of  public  sale  of  personal  property,  865. 
notice  of  request  of  surety  to  be  released  from  bond,  860. 
notice  of  revocation  of  probate  of  will,  1076. 
notice  of  sale  of  real  estate  by  executor  or  administrator,  934. 
notice  to  absentee,  838. 

notice  to  creditors  and  others  on  partial  report  requiring  final  ac- 
tion, 964. 
notice  to  heirs,  creditors,  etc.,  on  final  report,  970. 
notice  to  guardian  of  petition  to  reinvest,  etc.,  1007. 
notice  to  guardian  of  petition  to  remove,  1000. 
oath  of  administrator  or  executor,  829. 
oath  of  appraisers,  979. 
oath  of  surety,  830. 
oath  of  trustee,  1081. 
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objectioDs  to  confirmation  of  sale  of  real  estate  and  offer  to  pay 

ten  per  cent.  more.  928. 
objection  to  inventory  and  appraisement — $500 — estate,  9S3. 
objections  lo  probate  of  will,  1072. 
order  adjudging  will  invalid  and  reToking  probate,  etc,  1075. 

allowing  defense  of  claim.  905. 

appointing  administrator  and  executor,  &31. 

appointing  appraisers.  1013. 

appointing  guardian.  993. 

appointing  guardian  for  babitoal  dmnkard,  1052. 

appointing  guardian  for  nonresident  insane,  1040. 

appointing  receiver.  1147. 

appointing  special  administrator.  &41. 

appointing  temporary-  guardian,  103S. 

approving  guardian's  account  in  partial  settlement,  103L 

approving  partition  sale,  etc.,  1136. 

approving  plat.  1019. 

approving  purchase  of  real  estate  by  administrator,  888. 

approving  sale,  etc.,  1010. 

authorizing  administrator  to  purchase  property  on  execntion, 
&S6. 

authorizing  change  of  investment,  1003. 

au'  -to  assent  to  parol  partition,  1125. 

ai:  to  sell  real  estate,  1014. 

a'.-  v..ic   lo  convey  or  encumber  real  estate,  when 

.        insane.  1048. 

confirming  change  of  investment.  1005. 

confirming  clerks  report  of  letters.  996. 

confirming  guardian's  agreement  to  sell  real  estate  to  railroad 
company.  1025. 

confirming  partial  report,  962. 

confirming  private  sale  of  personal  property,  873. 

confirming  sale.  etc..  l'>93.  1153. 

confirming  sale,  contract  for  purchase  of  real  estate,  882. 

confirming  sale  of  real  estate.  940. 

confirming  sale  of  real  estate  by  guardian,  1023. 

confirming  sale  of  real  estate  under  will,  948. 

directing  examination.  1113. 

directing  guardian  to  plat  land.  1018. 

directing  lease  of  lands  where  heirs  unknown,  952. 

directing  payment.  1102. 

directing  sale  to  reinvest  proceeds,  1008. 

dismissing  claim,  908. 

finding  ward  of  sound  mind  and  terminating  guardianship, 
1042. 
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FORMS — Continued. 

order  for  appointment  of  special  administrator,  contest  will.  845. 
for  citation  to  produce  will,  etc.,  1062. 
for  filing  desperate  claims,  900. 
for  final  settlement  where  claim  is  pending,  966. 
for  sale  of  corporation  stock,  875. 
for  sale  of  personal  property,  private  sale,  870. 
for  sale  of  property  purchased  on  execution,  890. 
in  estate  administered  on  worth  $500,  or  less,  982. 
of  adoption,  1122. 

of  court  construing  will,  etc.,  1078. 
of  court  in  matter  of  absentee,  839. 
of  distribution,  1104. 
of  insolvency,  986. 
of  private  sale,  etc.,  1091. 

of  removal  on  petition  for  cause  or  failure  to  qualify,  1109. 
of  removal  on  petition  of  creditors,  1108. 
of  sale  of  real  estate  by  administrator,  928. 
of  sale  on  petition,  1095. 
on  allowance  of  claim  of  administrator,  907. 
on  claim  where  estate  is  surety  and  principal  insolvent,  etc., 

913. 
on  complaint  for  concealment,  858. 
on  complaint  for  intermeddling,  856. 
on  final  report,  etc.,  1118,  1139,  1155. 
on  final  settlement,  972. 
on  foreign  adoption,  1123. 

on  guardian's  account  in  final  settlement,  1032. 
on  petition,  1097,  1100,  1150. 
on  petition  by  husband  to  convey  real  estate  without  assent 

of  wife,  etc.,  1044. 
on  petition  for  control  of  real  estate  by  administrator,  etc., 

951. 
on  petition  to  mortgage  real  estate,  919. 
on  petition  to  plat  lands  and  report  of  plat,  932. 
on  petition  to  remove  administrator,  852. 
on  petition  to   remove  administrator,  where  letters  improvi- 

dently  issued,  850. 
on  petition  to  set  aside  mortgage,  1116. 
on  proposition  by  heir  to  pay  debts,  916. 
on  report  of  sale  of  stock,  876. 
on  report  of  ward's  death,  1029. 
on  report  of  worthless  sale  notes,  902. 
on  sale  of  real  estate  contract,  880. 
postponing  sale,  868,  1089. 
removing  or  refusing  to  remove  guardian,  1001. 
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FORMS — Continued. 

order  requiring  administrator  to  file  petition  for  sale  of  real  estate, 
944. 
sale,  perishable  property,  878. 

terminating  guardianship  of  habitual  drunkard,  1054. 
to   appoint   commissioner   to   convey   real  estate   under   title 

bond,  954. 
to  compound  debt,  etc.,  898. 

to  convey  property  bought  on  execution  to  heirs,  etc.,  896. 
to  pay  suretyship  claim,  911. 
to  reappraise  real  estate,  930. 
to  settle  as  insolvent  and  sell  real  estate,  988. 
upon  claim  where  estate  is  surety  and  making  new  party,  914. 
upon  examination,  1114. 
upon  first  report,  1111. 

upon  part  payment  of  legacy  or  distributive  share,  958. 
upon  petition,  974. 
vacating  sale  reported,  939. 
vesting  estate  in  widow,  984. 
where  insolvency  is  not  proven.  912. 
petition  against  person  for  concealing  property,  857. 
by  administrator  to  sell  real  estate,  921. 
by  creditor  requiring  sale  of  real  estate,  942. 
by  creditors  against  heirs,  etc.,  975. 

by  creditors  for  removal  of  assignee,  1105. 

by  guardian  for  authority  to  plat  ward's  real  estate,  1017. 

by  guardian  for  custody  of  ward,  997. 

by  guardian  to  join  in  parol  partition,  1124. 

by  husband  to  convey  real  estate  without  wife's  assent,  1043 

by  wife  in  case  of  judicial  sale,  etc.,  1127. 

for  appointment  of  guardians  over  one  infirm,  1055. 

for  authority  to  bid  in  property  on  execution,  885. 

for  change  of  investment,  1002. 

for  change  of  investment  by  other  than  guardian,  1006. 

for  citation  to  produce  will,  1061. 

for  commissioner  to  convey  real  estate  under  title  bond,  953. 

for  control  of  real  estate  in  absence  of  heirs,  950. 

for  distribution,  1103. 

for  early  sale  at  private  sale,  1090. 

for  examination  of  assignor,  et  al.,  1112. 

for  guardian  for  habitual  drunkard,  1051. 

for  guardian  for  nonresident  insane,  1039. 

for  leave  to  compound  with  debtor,  897. 

for  partition.  1126. 

for  payment  of  claim  where  estate  is  surety,  910. 

for  payment  of  mortgage  lien,  1101. 

for  receiver  for  cause,  after  surviving  partner  qualifies,  1146. 
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FOR^IS— Continued. 

petition  for  receiver  for  failure  to  file  Inventory,  bond,  etc.,  1145. 

for  removal  of  administrator,  851. 

for  sale  of  contract  for  purchase  of  lands,  879. 

for  sale  of  property  purchased  on  execution.  889. 

for  sale  of  uncollected  accounts,  1094. 

for  temporary  guardian.  1037. 

of  administrator  for  final  settlement  where  claim  is  pending, 
965. 

of  administrator  to  plat  land.  ^'.M. 

of  drunkard  to  discharge  guardian,  1053. 

of  widow  in  estate  less  than  $500,  977. 

sale  of  corporation  stock,  874. 

sale  of  perishable  property  by  special  administrator,  877. 

showing  iii(om[)elency  of  executor,  848. 

special  letters,  contest  of  will.  844. 

to  adopt  child.  1120. 

to  adopt  deserted  child,  1121. 

to  continue  business  until  sale,  1096. 

to  convey  to  heirs  property  bought  on  execution.  895. 

to  defend  claim,  904. 

to  mortgage  real  estate.  918. 

to  pay  lien,  1099. 

to  postpone  sale,  867,  1088. 

to  reappraise  real  estate,  929. 

to  remove  for  failure  to  qualify,  1106. 

to  remove  guardian.  999. 

to  remove  trustee  for  cause,  1107. 

to  revoke  letters  improvidently  issued.  849. 

to  sell  interest  of  deceased  partner,  1149. 

to  sell  personal  property  at  private  sale,  869. 

to  sell  real  estate  by   foreign  administrator,  additional  alle- 
gations, 922. 

to  set  aside  final  settlement,  973. 

to  settle  as  insolvent,  985. 

to  settle  as  insolvent  and  for  sale  of  real  estate,  987. 
precept  to  appraisers,  1141. 
proof  of  posting,  936. 

by  clerk  of  court,  971. 
proof  of  publication,  935.  ' 

proof  of  will  in  absence  of  subscribing  witnesses,  1060. 
proposition  by  heirs  to  pay  debts.  915. 
receiver's  bond,  1148. 

release  of  surety,  order  for  new  bond,  861. 
renunciation  of  widow,  824. 
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report  of  agreement  to  sell  lands  of  ward  for  railroad  construction. 

etc.,  1024. 
report  of  change  of  Investment.  1004. 

of  commissioners,  1130. 

of  death  of  ward,  1028. 

of  desperate  claims.  899. 

of  plat  by  administrator,  933. 

of  private  sale,  1092. 

of  prlvalf  sale  of  personal  property,  872. 

of  purchase  at  sheriff  s  sale.  !>!>7. 

of  sale.  1087.   lliil. 

of  sale  of  property  purchased  on  execution,  891. 

of  sale  of  real  estate  contract,  881. 

of  sale  on  petition  to  reinvest.  1009. 

of  worthless  salt-  note.  901. 
that  estate  Is  worth  $oOO,  or  less,  981. 
request  of  surety  to  be  released  from  bond,  859. 
resignation  of  administrator,  854. 
sale  bill,  866. 

selection  of  guardian  by  minor,  991. 
»pe«  lal  Utters  of  administration.  842. 
statement   and    petition   for   guardian  of   person  of   unsound   mind. 

1035. 
statement  (or  letter*  of  guardianship.  990. 
statement  of  liabilities,  1143. 
statement  of  restoration  to  sanity,  1041. 
Burety-s  release,  order  for  showing  new  bond  filed.  862. 

order  removing  administrator,  863. 
surviving    partnership,    preliminary   affidavit   of   surviving   partner. 

1140. 
trustees  first  report.  1110. 

waiver  of  notice  by  defendants  or  by  guardian.  924. 
ward's  final  receipt.  1034. 

wards  receipt  after  marriage  and  assent  of  husband.  1033. 
warrant  to  commissioners.  1129. 

FORUM. 

contest  of  wills,  526. 

FOSTER  P-^RENTS. 

See  Adoption  of  Heibs. 

FRAUD.  ^    ,^„ 

action  to  set  a.slde  assignment  of  lease  for  fraud,  392. 
admissibility  of  testator's  declarations.  511. 
allegation  in  complaint  to  contest  will,  532. 
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alleged  in  action  to  contest  will,  oliT. 

basis  of  action  to  cancel  assignment  of  note,  393. 

corrected  in  guardians  report  before  final  settlement,  585. 

corrected  in  partial  accounts.  308. 

destruction  of  will,  499. 

facts  constituting,  specifically  stated  in  complaint,  323. 

false  inventory,  158. 

ground  for  attacking  final  settlement.  323. 

ground  for  questioning  final  settlement.  113. 

ground  for  setting  aside  guardian's  final  settlement,  592.  593. 

ground  for  setting  aside  purchase  from  decea.sed  partner's  adminis- 
trator. 453. 

grotind  for  setting  aside  sale,  178. 

ground  for  vacating  final  settlement,  GOO. 

infant.  583. 

in  final  settlement,  317. 

in  inventory  cause  for  setting  aside  settlement,  323. 

intentional  omission  of  assets,  160. 

justification  for  resale.  240. 

may  avoid  administrator's  sale,  170. 

no  ground  for  revocation  of  letters.  121. 

one  may  not  profit  by  own  fraud.  699. 

post-nuptial  settlement.  153. 

presumed  in  expectant  heir's  contract,  691. 

protection  of  purchaser  where  guardian  acts  fraudulently.  626. 

revocation  of  election  under  will.  759. 

rights  of  widow  whose  money  was  fraudulently  Invested,  221. 

sale  to  administrator,  236. 

sham  bidder,  235. 

shown  by  parol  evidence,  507. 

statements  not  competent  to  show,  539. 

undue  influence  in  execution  of  will,  528. 

when  ground  for  setting  aside  settlement,  322. 

when  guardian  guilty,  568. 

when  judgment  may  be  set  aside  by  infant  on  majority,  388. 

when  order  thus  obtained  is  binding,  214. 

FRAUDULENT   CONVEYANCE, 

See  Action. 

action  joined  with  action  on  guardian's  bond,  594. 
appeal  from  judgment  in  action  by  administrator,  432. 
competency  of  defendant  husband  and  wife  as  witnesses,  417. 
definition,  202. 
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FRAUDULENT  CONVEYANCE— Connnutd. 

does  not  exempt  really  from   liability  for  administration  expenses. 

287. 
effect  when  made  by  principal  on  bond.  392. 
land  of  decedent  liable  to  resale,  199. 
petition  to  avoid,  199. 

right  of  action  to  set  aalde  may  Justify  administration.  45. 
set  aside  by  administrator  de  bonis  non,  113. 
suit  to  set  aside,  201. 
what  constitutes,  200. 
when  not  set  aside.  150. 
when  void.  200. 

FRAUDULENT  INTENT. 

question  one  of  fact.  200. 

FRAUDULENT  UEI'UKSENTATIONS, 

effect  on  validity  of  executor's  acts,  121. 
when  may  not  be  pleaded.  235. 

FREE  AGENCY. 

execution  of  will.  528. 

FREEHOLDERS. 

appraisement  of  articles  Inventoried  by  surviving  partners.  4o9 

FUNDS. 

guardian  to  account  for  Interest  In  final  report.  585. 

Investment  by  guardian.  562. 

secured  by  bond,  90. 

FUNERAL  EXPENSES. 

amount  allowed  determined  by  condition  of  estate.  289. 

claims  tried  before  Judge.  280. 

damages  recovered  for  death  from  wrongful  act  liable.  403. 

expenses  allowed  during  year.  368. 

for  minor  child.  289.  545. 

may  reduce  widow's  allowance.  220. 

paid  after  administration  expenses.  286. 

paid  before  widow's  share.  164. 

payment,  289. 

precedence.  287,  288. 

precedence  over  widow's  Interest,  292. 

specific  Hen  takes  precedence,  293. 

statute  of  limitations  not  applicable.  276. 

statutory  limitation.  289. 

when  Judgments  have  no  priority,  293. 
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when  mortBage  lien  superior  to  debts,  226. 
when  payment  of  liens  takes  precedence.  370. 
when  spetlttc  lien  takes  precedence,  289. 
widow  dying  before  settlement,  165. 
widower's  share  not  liable,  1'24. 
widow's  liability,  361. 

FL'HTHER  ACCOTXTS, 
time  for  flllng,  307. 

GAMBLER. 

not  suitable  administrator.  38. 

GARNISHMENT. 

when  executors  and  admlnistrator.s  liable.  3S9. 

GAS. 

Joinder  of  husband  in  gas  lease  on  wife's  separate  property.  744. 

GENERAL  ADMINISTRATOR. 

appointed  ponding  appeal,  r»43. 

riKht  of  action  for  personal  injuries  resulting  In  death,  40o. 

what  secured  by  bond,  112. 

GENERAL  BOND, 
guardian.  596. 

liability  of  guardian's  sureties.  595. 
nonliability  for  proceeds  of  sale  of  realty.  619. 

GENERAL  DEBTS. 

liens  takes  precedence.  293. 

when  paid  from  decedent's  estate,  286. 

GENERAL  DENIAL, 

action  on  lost  bond,  598. 
in  action  on  claims.  278. 

GENERAL  FUND, 

disposition,  331. 

GENERAL  JURISDICTION. 

distinct  from  probate  jurisdiction  of  circuit  courts,  2. 

GENERAL  LEGACY, 
defined,  343,  346. 

not  paid  until  debts  discharged,  344. 
not  subject  to  ademption.  349. 
paid  after  specific  legacies,  343. 
subject  to  ademption,  349. 
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gift:, 

bequeathed  to  plurality  of  persons,  472. 

charity,  474. 

defense  in  replevin  action,  417. 

distinction  between  kinds,  474. 

distribution  of  lands  conveyed  to  husband  and  wife  jointly,  692. 

interest  or  income.  517. 

marriage  as  consideration.  133. 

may  be  <-hanged  Into  advancement.  695. 

means  of  acquiring  title  by  purchase,  686. 

presumption  of  gift  of  wife's  pt-rsonalty  to  husband,  743. 

reversion  to  husband  of  gift  to  wife,  697. 

rules  of  descent,  748. 

testator's  interest  in  mortgage,  347. 

void  conditions  In  restraint  of  marriage,  515. 

when  regarded  as  advancenu*nt,  695. 

Glin-  INTKR  VIVOS. 

parent  to  child,  349. 

GOODS, 

chargeable  to  administrator.  299. 

go  to  administrator  on  ancestor's  death,  669. 

surviving  partner's  inventory.  459. 

GOOD  WILL. 

chargeable  asset.  148. 
personalty,  149. 

GOVERNOR. 

when  served  with  summons  in  action  to  contest  will,  527. 

GRANDCHILDREN. 

not  denott'd   by   word    "children,"  512,  690. 
per  capita  or  per  stripes  inheritance,  683. 

GRANDPARENTS. 

when  win  receive  Inheritance,  687. 

GRANT. 

marriage  as  con.«»ideration,  153. 

GRANTEE, 

reversion  of  estate  where  grantee  dies  Intestate,  697. 

right  of  action  of  administrator  of  principal  who  made  fraudulent 

conveyance.  392. 
when  Judgment  not  conclusive,  272. 
where  bond  for  payment  of  encumbrances,  230. 

55 — P»o.  Law. 
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GRANT  OF  LETTERS, 

after  issue  of  decree  establishing  lost  will.  5ol. 
proof  of  will  to  precede,  4^2. 
who  entitled.  40S. 

GRANTOR. 

competency  of  witnesses,  422. 

reversion  of  estates,  697, 

testimony  of  ayent  as  to  transaction  with  party's  grantor.  42L 

GRASS, 

descends  with  land  to  heir,  145. 

GROWING  CROPS, 

when  inventoried,  159,  162. 

GUARANTOR, 

note  belonglnK  to  ward,  release.  565. 
release  by  guardian.  r»73. 

GUARDIAN  AD   LITEM, 

See  Infants;    Minoks. 

answers,  925. 

appearance  for  Infants.  388. 

appointed  for  person  of  unsound  mind,  339. 

appointment  by  courts.  608. 

appointment  when  infants  made  parties  defendant,  544. 

cannot  appeal  in  own  name.  432. 

court  may  appoint  for  minors,  212. 

may  not  waive  notice  of  administrator's  petition  to  sell  realty,  211. 

may  not  waive  proof  of  allegations.  213. 

not  to  consent  to  decree  without  proof,  388. 

provision  for  appointment,  575. 

GUARDIAN  AND  WARD, 

See  Absentees;  Accoint;  Action;  Additional  Bond;  Aoed  Person's; 
Bonds;  Fokeign  Guardians;  Guardians  of  Habitual  Drunkards; 
Guardians  of  Infirm  Persons;  Guardians  of  Persons  ok  Unsound 
Mind;  Letters  of  Guardianship;  Removal  of  Guardians;  Spend- 
thrifts ;   Suits  ;   Surety. 

account  of  guardian  kept  on  cash  basis,  564. 
additional  bond  of  guardian,  636. 

administrator's  disbursement  for  ward  under  guardian's  direction, 
309. 
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GUARDIAN  AND  WARD— Continued. 

appeal   where  rejjorl  excepted  to,  429. 

appearance  of  guardian  at  law  for  Infants.  388. 

appointing  guardian  for  habitual  drunkard.  1052. 

appointment  of  guardian  for  Insane  persons,  641. 

appointment  of  temporary  guardian  for  Insane  person,  C43. 

a-ssessment  of  exemplary  damages,  604. 

bond  and  oath,  992. 

bond  for  sale  of  realty.  1016. 

bond  of  husband  of  Insane  wife.  1045. 

certificate  of  appointment  of  appraisers,  1015. 

certificate  of  purchaser,  1026. 

ckrk'8  report  of  grant  of  guardianship,  99.'.. 

complaint  by  wife  to  sell  realty  when  husband  insane.  1047. 

complaint  In  action  on  guardian's  bond.  601. 

condition.H  In  guardian's  additional  bond,  618. 

confirmation  of  guardian's  sale,  631. 

consent  of  guardian  to  adoption  of  child,  780. 

deed  of  husband  where  wife  Insane,  1046. 

deed  of  wife  to  realty  sold  by  husband's  guardian,  1050. 

deed  or  mortgage  without  assent  of  husband,  1049. 

(1.-.  -Is.  1027. 

.1.  fe.  t  in  bond,  622. 

defense  of  guardian  and  sureties,  599. 

defense  of  guanlian  in  suits.  599  601. 

definition  of  guardian,  544. 

dutiea,  power.s  and  llabllltUs  of  guardian.  559. 

effect  of  defect  in  guardian's  bond,  554. 

guardian's  appointment,  551. 

sale   without   l>ond,  621. 

sale  without  proper  appraisement,  616. 

statute  of  limitations  on  guardianship.  600. 
election  under  will  by  guardian,  755. 
entire  Interest  of  ward  In  realty  may  be  sold,  612. 
entry  on  petition  for  guardian  of  insane  person.  1056. 
estates  settled  by  circuit  court.  2. 

estates  under  guardianship,  jurisdiction  In  circuit  courts,  2. 
ex  parte  proceedings  for  sale  of  ward's  realty.  615. 
final  settlement.  586. 

final  settlement  during  minority  void,  592. 
finding  and  Judgment  of  Insanity  on  trial.  1036. 
guardian  appointed  for  minor.  2. 

empowered  to  sell  ward's  realty,  623. 

for  absentee's  children,  549. 

for  Infant  heirs  sued  for  ancestor's  debts,  386. 
for  Insane  person  for  special  purpose,  644. 
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GUARDIAN  AND  WAHD—Continuid. 

guardian  formerly  appointed  for  person  of  unsound  mind  by  court  of 
common  pleas,  3. 

formerly  authorized  by  court  of  common  pleas  to  make  con- 
veyances, 3. 

for  minors,  accounts   formerly  allowed   l)y   court   of  common 
pleas,  3. 

may  apply  for  payment  of  share  before  settlement,  342. 

may  discharge  administrator  by  receipt,  326. 

may  maintain  suit,  574. 

may  not  contest  will,  525. 

may  not  purchase  ward's  realty.  026. 

may  not  waive  proof  of  allegations.  213. 

may  receive  legacy  of  minor.  3.')!. 

may  represent  ward  In  settlemi'nt,  :?l'0 

must  pay  ward's  just  debts,  568. 

must  report  every  two  years,  585. 

rcinibiirsod  for  taxes  paid  out  of  private  means,  441. 

to  defend  suits  against  ward,  575. 

to  give  l)ond,  552. 

to  give  new  bond  on  destruction  of  old,  103. 

to  represent  Infant  In  contest  of  will,  536. 
guardian's  compensation.   591. 

duty  as  to  collection  and  repairs.  565. 

duty  as  to  maintenance  of  ward,  558. 

duty  to  file  inventory.  560. 

duty  to  pay  taxes,  442. 

inventory.  998. 

liability  for  delinquent  taxes.  443. 

name  stated  In  order  of  distribution,  339. 

petition  for  sale  of  realty,  1011,  1012. 

powers  and  duty  as  to  realty,  567. 

power  to  change  investments,  566. 

power  to  mortgage,  634. 

power  to  plat  land  before  sale,  624. 

power  to  release  or  compound  debts.  573.  ^ 

right  of  action,  where  ward  injured  or  killed,  574. 

right  to  manage  ward's  estate,  561. 
guardianship  no  evidence  of  testamentary  Incapacity,  529. 

children,  where  parents  divorced,  546. 

of  infants,  544-608. 

of  minor  children,  557. 

of  persons  of  unsound  mind,  637-660. 
guardian  to  exercise  reasonable  care  In  managing  estate,  562. 

to  list  nonresidents'  personalty,  437. 

to  list  ward's  property,  437.  ' 
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GUARDIAN  AND  WARD— Contmutd. 
guardian  to  pay  ward's  debts,  569. 

to  recfive  distributive  share.  339. 
to  sign  and  verify  petition  for  sale  of  realty,  613. 
investment  of  ward's  money,  563. 
judge   to  cause  guardianship  docket   to   be  called   through    in   open 

court,  552. 
letters,  994. 

liability  for  guardian's  really  sale,  596. 
liability  of  sureties,  595.  596. 
liability  on  general  bond,  619. 

liable  for  debta  and  neceiujaries  of  insane  ward.  652. 
limitation  of  actions  for  recovery  of  property  suhl.  397. 
listing  of  estates  in  hands  of  guardian.  438. 
meaeure  of  damages  in  suit  on  bond.  602. 
notice  of  plat  of  real  estate.  1021. 
notice  to  guardian  of  petition  to  reinvest,  1007. 
of  petition  to  remove,  1000. 
to  file  new  bond.  552. 
obligors  on  bond.  552. 
order  api»«lntlnK  appraisers,  1013. 
a:  •!,  993. 

^^.  .1  for  nonresident  Insane,  1040. 

apiKjlntlng  temporary  guardian  of  insane  iM.rson,  1038. 
approving  guardian's  amount,  1031.  1032. 
approving  plat.  1019. 
approving  sale,  1010. 
authorizing  change  of  Investment,  1003. 
authorizing  conveyance  by  ward  of  insane  husijand,   1"j48. 
authorizing  guardian  to  sell  realty.  1014. 
confirming  agreement  to  sell  lands  to  railroad,  1025. 
confirming  change  of  investment,  1005. 
confirming  clerk's  report  of  letters,  996. 
confirming  sale  of  realty.  1023. 
directing  guardian  to  plat,  1018. 
directing  sale  to  reinvest  proceeds.  1008. 
finding  ward  sane  and  terminating  guardianship,  1042. 
on  report  of  death  of  ward.  1029. 

terminating  guardianship  of  habitual  drunkard.  1054. 
to  husband  to  convey  realty  without  assent  of  Insane  wife. 
1044. 
payment  of  balance  to  ward.  590. 

payment  of  share  where  administrator  serves  as  guardian,  339. 
petition  by  guardian  for  custody  of  ward.  997. 

by  husband  to  convey  realty  without  wife's  consent,  1043. 
for  appointment  of  guardian  of  insane  person,  1055. 
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GUAHUIAN  AND  WARD—Continurd. 

petition  for  authority  to  plat,  1017. 

for  change  of  investment.  1002. 

for  change  of  investment  by  other  than  guardian,  1006. 

for  gtianllan  for  habitual  druiiitard,  10.')!. 

for  guardian  for  nonresident  insane.  1039. 

for  temporary  guardian  of  one  Insane.  1037. 

of  drunkard  to  discharge  guardian,  1053. 

of  guardian  to  mortgage  ward's  realty.  635. 

to  remove  guardian.  9y'J. 
powers  and  duties  of  guardian  of  Insane  persons.  649. 
proceedings  recorded,  l.T. 

provision  for  surety's  lial)ility  whore  guardian  falls  to  report,  597. 
release  of  surety  on  bond,  553. 
report  of  agreement  to  sell  lands  for  railroad  construction.  1024. 

cliange  of   investment,   1004. 

deed  of  ward.   102S. 

guardian's  sale.  629. 

partial  or  final   settlement.   1030. 

plat.  1020. 

public  or  private  sale  of  realty,  1022. 

sale  on  petition  to  reinvest.  1009. 
repudiation  of  contracts.  577. 
right  of  action  for  ward's  injury  or  death,  401. 
rights  and  duties  of  guardian.  555. 

rights  of  quarantine  where  guardian  removes  children,  740. 
rule  for  measure  of  damages  in  suit  on  bond.  603. 
sale  after  ward  is  of  age,  629. 

of  infant's  realty  by  order  of  court,  610. 

of  ward's  realty.  610. 

or  mortgage  of  ward's  realty,  609-636. 

set  aside,  241. 
selection  of  guardian  by  minor.  991. 

specifications  in  guardian's  application  to  sell  ward's  realty,  613. 
statement  and  letters.  990. 

statement  in  petition  for  guardian  of  person  of  unsound  mind,  1035. 
statement  of  restoration  to  sanity,  1041. 
suit  in  guardian's  name  for  infant,  607. 

on  bond,  594.  600. 

to  recover  land  sold  by  guardian,  632. 
when  guardian  entitled  to  letters  of  administration.  34. 

GUARDIANSHIP, 

step-children,  545. 

termination  of  guardianship,  587-589. 
on  death  of  ward,  588. 
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GUARDIANSHIP— Con/inutt/. 

termination  on  guardian's  death.  587. 

title  of  purchaser  at  guardian's  sale,  628. 

ward'H  final  receipt,  1034. 

ward's  receipt  after  marriage  and  assent  of  husband,  1033. 

when  additional  bond  required.  617. 

when  and  where  guardian  appointed,  546. 

when  guardian  administrator.  98,  319. 

when  guardian  both  executor  and  guardian,  211. 

when  guardian  defendant.  423. 

wht-n  guarilian  entitled  to  letters  in  ward's  right,  34. 

when  guardian  has  right  to  reimbursement,  571. 

when  guardian  liable  for  negligence,  562. 

when  guardian  may  convey  right  of  way  or  easement.  627. 

when  guardian  may  represent  ward  at  final  settlement,  326. 

whf-n  guardian  not  required  to  give  appeal  bond.  434. 

when  guariilunship  terminated  by  marriage,  589. 

when  wife  may  Ij«*  guardian,  548. 

Gl  ARDIANS  OK   HABITUAL  DRUNKARDS. 
api>ointed.  662. 

construction  of  Rtatutes  authorizing  appointments,  663. 
discharged.  664. 

estates  settled  by  circuit  court.  2. 
order  appointing  guardian.  1052. 
order  terminating  guardianship.  1054. 
petition  for  appointment.  1051. 
petition  for  discharge,  1053. 
when  guardian  may  be  appointed.  661. 

GUARDIANS  OF  INFIRM  FKRSONS. 

entry  on  i)etltion  for  api>ointnient.  1056. 
estates  settled  by  circuit  court.  2. 
petition  for  appointment.  1055. 

GUARDIANS  OF  PERSONS  OF  UNSOUND  MIND. 
appointment  of  t«'mporary  guardian.  643. 
avoidance  of  contracts,  655. 
l)ond  of  husband,  1045. 

complaint  by  wife  to  sell  or  encumber  when  husband  Insane.  1047. 
contracts  of  insane  persons.  654. 
conveyances  when  husband  or  wife  insane.  660. 
costs  of  proceedings.  647. 
deed  of  husband.  1046. 

deed  of  wift'  of  realty  sold  by  guardian  of  insane  husband.  1050. 
deed  or  mortgage  without  assent  of  husband.  1049. 
deeds  to  lands,  656. 
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GUARDIANS  OF  PERSONS  OF  UNSOUND  MISI>— Continued. 
dismissal  of  proceedings,  648. 
estaMishment  of  return  to  sanity,  t)59. 
estates  settled  by  circuit  court,  2. 
finding  and  judgment  of  Insanity,  1036. 
guardian  for  nonresident,  642. 
guardian  for  nonresident  Insane.  1039. 
guardian  for  special  purpose,  644. 
how  established,  639. 
lialiility  for  deljts  and  necessaries,  652. 
necessary  that  person  should  be  produced,  640. 
order  appointing  guardian  for  nonresident  Insane,  1040. 
order  appointing  temporary  guardian,  1038. 
order  authorizing  wife  to  convey  or  encumber  realty.  1048. 
order  on   petition   by   husband   to  convey   realty   without  assent  of 

wife,  1044. 
pauper  and  dangerous  insane,  645. 
person  not  inrapacitated  from  making  will.  468. 
petition   by   husband    to   convey    real   estate   without   wife's   assent, 

1043. 
petition  for  temporary  guardian,  1037. 
powers  and  duties,  649. 
process  in  suits,  650. 
proof  in  actions,  658. 

return  of  consideration  on  contracts,  657. 
statement  and  petition  for  appointment  of  guardian.  1035. 
statement  of  restoration  to  sanity,  1041. 
support  at  public  institutions,  653. 
termination  of  guardianship.  1042. 
when  ward  is  widow,  651. 

HABEAS  CORPUS, 

application  for  writs  in  Marion  County  Probate  Court,  5. 
guardian's  right  to  sue  out  writs.  574. 
proceeding  to  procure  custody  of  ward,  557. 

HABITUAL  DRUNKARDS, 

appointment  of  guardian,  662. 

cause  for  removal  of  executor,  124. 

constructions  of  statutes  authorizing  appointment  of  guardian,  663. 

discharge  of  guardian,  664. 

ineligible  to  serve  as  executor,  38. 

order  appointing  guardian,  1052. 

order  terminating  guardianship,  1054. 

petition  for  appointment  of  guardian.  1051. 

petition  for  discharge  of  guardian,  1053. 

removal  from  guardianship,  606. 

•when  guardian  may  be  appointed,  661. 
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HAEREDES  FACTI. 
definition,  690. 


HALF-BLOOD. 

inheritance,  679.  680.  692. 
rights  of  kindred.  334. 

HALFnUOTHEUS. 

See  U.MsBiJooo. 

right  of  Inheritance.  334,  692. 

HALF-SISTERS. 

right  of  inheritance.  334. 

HANDWRIIING, 

testator,  proof.  492. 

HEARINO, 

See  Tbial. 

account,  305,  369. 

action  to  contest  will,  536. 

further  account,  307. 

interested  parties  notified.  318. 

on  account,  notice,  304. 

on  application  to  remove  executor,  136. 

petition  for  distribution,  339. 

petition  for  receiver  for  partnership  business.  4C4. 

petition  for  sale  of  realty,  373. 

petition  of  widow  for  allowance.  359. 

petition  to  sell  realty,  213. 

n-nioval  of  guardian,  606. 

sumniary  proceedings,  138. 

HEARSAY  EVIDENCE. 

excluded  In  probate  of  will,  492. 

HEIRS. 

See  Common  Law;   De.'^ent  and  Distribution. 

absence  at  Intestate's  death,  effect  on  right  of  possession,  198. 

action  against  executor  de  son  tort.  71. 

action  for  contribution  from  other  heirs,  387. 

action  on  death  of  judgment  debtor.  228. 

action  to  set  aside  administrator's  purchase.  236. 

adoption.  777-785. 

advanrement.  336,  337. 

appearance  In  action  against  unclaimed  estates,  712. 
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HEIRS— Continued. 

assertion  of  heirship  In  action  against  unclaimed  estates.  712. 
bond  for  payment  of  unpaid  claim,  317. 
claims  Inferior  to  those  of  creditor.  24.  24V-j. 
common-law  definition.  728. 
compelled  to  contest  will.  531. 

competency  as  witness  to  testator's  mental  capacity.  418. 
construction  of  term.  419.  518.  689.  690. 
court  may  appoint  guardian  ad  litem  when  minor.  212. 
death  while  Indebted  on  claim  against  estate,  381. 
debt  due  estate  deducted  from  share.  144. 
debts  set  off.  277. 

defendants  In  petition  to  sell  realty.  204. 
disinheritance.  513.  700. 

distribution  of  property  at  common  law.  675. 
entitled  to  damages  for  right  of  way.  696. 
entitled  to  fee  where  will  silent.  508. 
entitled  to  rents  and  profits.  112. 
estoppel  to  question  validity  of  sale,  243. 
extent  of  liability  for  decedent's  debts,  385. 
have  title  to  Intestate's  realty,  666. 
Illegitimates,  335.  701.  716.  718.  719. 
liability.  380-388. 

liability  of  heirs  of  guardian's  deceased  surety,  601. 
may  ask  administration  de  bonis  non,  68. 
may  avoid  sale  to  administrator,  236. 
may  be  made  parties  to  contest.  213. 
may  bring  action  against  intermeddler,  70. 
may  collect  choses  in  action  when  no  administration.  71. 
may  compel  sale  of  real  estate,  203. 
may  contest  petition  to  postpone  sale,  171. 
may  have  guardian's  sale  set  aside.  632. 
may  not  ask  revocation  of  letters,  135. 
may  pay  debts  against  estate,  285. 
may  petition  for  settlement  without  sale,  171. 
may  question  purchase  by  administrator,  173. 
may  sue  one  or  all  obligors,  115. 
mechanic's  liens  enforcible  against,  225. 
mortgage,  231. 

must  be  parties  to  petition  to  sell  realty  for  debt,  205. 
must  pay  debts  of  ancestors,  197. 

necessary  parties  in  suits  to  set  aside  fraudulent  conveyance,  201. 
no  right  of  action  for  conversion  of  personalty,  392. 
no  right  of  action  for  damages  to  decedent's  realty  accruing  in  life- 
time, 392. 
notice  of  proof  of  nuncupative  wills,  476,  477. 
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HEIRS— Continued. 

at  the  body.  518.  519.  n.  53.  689,  690. 

order  on  proposition  by  heir  to  pay  debts,  916. 

parties  to  actions,  229.  244.  279. 

payment  before  final  settlement,  297a. 

payment  of  taxes  accruing  after  death  of  ancestor,  225. 

per  stirpes  and  per  capita  inheritance,  693. 

petition  by  creditors  against  heirs,  975. 

petition  (or  control  of  real  estate  in  absence  of  heirs,  950. 

proposition  by  heirs  to  pay  debts,  915. 

represented  by  executor  or  administrator,  279. 

retain  title  to  crops  sown  after  death  of  decedt-nt.  145. 

right  of  heirs  of  adopted  child.  784. 

rights  when  creditor  of  estate,  243. 

right  to  contest  realty  sale,  209. 

right  to  legacy  where  legatee  died  before  testator,  345. 

right  to  possession.  330. 

right  to  sue  for  breach  of  covenant,  394. 

right  to  sue  on  refunding  bond.  341. 

suit  to  recover  property  sold.  242. 

summoned  to  make  defense  against  judgment,  407. 

term  includes  widow,  115. 

title  to  ancestor's  land.  190,  193,  502,  G69. 

to  bear   loss  incurred  by  waste  of  first  administrator.  203 

to  receive  surplus  from  partnership  realty  after  debts  paid.  454. 

to  what  extent  answerable  for  decedent's  covenants,  384. 

undivided  realty  may  be  listed  to  heirs,  437. 

when  acceptance  of  note  constitutes  advancement.  336. 

when  allowed  money  for  tombstone,  289. 

when  claims  not  barred.  246. 

when  contract  enforced  against.  264. 

when  defendant.  423. 

when  divested  of  title.  189. 

when   entitled    to    land   although    testator   Intended    disinheritance, 
690. 

when  entitled  to  profits,  193. 

when  estate  taken  without  administration.  381. 

when  Incompetent  witness.  412,  419. 

when  land  does  not  descend  to  heir.  394. 

when  liable  for  decedent's  debts.  382. 

when  liable  for  taxes.  291,  436.  441. 

when  liable  to  action  for  breach  of  covenants  of  warranty,  260. 

when  may  be  sued  by  claimants.  382. 

when  may  not  avoid  administrator's  sale.  206. 

when  may  recover  personalty  of  decedent,  24' j. 

when  may  settle  without  administration,  24. 
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HEIRS— Continufd. 

when  raay  sue  for  debt.  156. 

when  not  affected  by  Judgment  on  chilm  againHt  estate,  206. 

when  not  liable  for  purchaHe-nioney  on  resale.  213. 

when  parties  concludfd  only  as  heirs,  114. 

when  right  superior  to  that  of  Ihnholder,  l'J7,  331. 

when  right  to  contest  will,  52.'). 

when  sue  on  executor's  bond,  112. 

when  terra  does  not  include  widow,  385. 

when  to  receive  contingent  devise.  514. 

when  widow  takes  as  heir.  223,  728. 

where  secured  and  unseeund  debt  owed  to  estate,  331. 

where  substlluttd  as  defendants  on  ancestor's  death,  396. 

whnle-blood  and  half-blood.  334. 

widow  who  has  married  twice.  727. 

word  not  necessary  in  will  to  vest  fee  in  land,  523. 

HEREDITAMENTS, 
personalty,  149. 

HOSTILITY. 

between  heirs  and  executor,  may  cause  removal,  125. 

HOTCHPOT, 

advancement  brought  into,  337. 
definition,  337. 

HOUSE. 

when  personal  property,  146. 

HOUSEHOLDER, 

judgment  defendant  entitled  to  exemption.  605. 

HUSBAND  AND  WIFE, 

See    At5.\NDONMENT;     Absence;     Auiltery;     Antemptial    Ac.reeme.nts; 
CoM.MoN  L.\w;   Jointure;   Sirvivor. 

administration  of  estate  by  wife,  35. 
advancement  from  wife's  father,  337. 
antenuptial  provisions,  762. 

application  of  statute  to  judicial  sales  of  husband's  estate,  771. 
competency  as   witnesses    in   action   to   set   aside    fraudulent   con- 
veyance, 417. 

in  suit  to  contest  will,  538. 

to  witness  wills,  475,  492. 
conditional  devise  or  bequest  to  wife,  514. 
consent  of  husband  to  administration  by  wife,  38,  46,  826. 
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HUSBAND  AND  WIFE— Cant  in  urd. 

consent  of  husband  to  wife  acting  as  executrix.  124,  131. 

consent  of  husband  unnecessary  to  wife's  will,  467. 

contracts  during  Infancy,  289. 

contracts  for  land  and  wife's  rights.  750. 

conversations  not  admissible  as  evidence,  417. 

conveyance  of   wife's  separate  estate  not  dependent   upon   consent 

of  husband.  744. 
conveyance  when  husband  or  wife  Insane,  660. 
coverture  no  bar  to  wife  carrying  on  business.  744. 
descent  of  Inchoate  Interest  In  property  sold  at  Judicial  sale.  770. 
descent  of  property  to  survivor,  748. 
devise  of  life  estate  during  widowhood.  517. 
devise  to  wife  with  condition  In  n-stralnt  of  marriage,  515. 
dlsafBrniance  of  conveyance  by  Infant  wife,  582. 
distinctions  between   agreements   made   before   and   after  marriage 

defining  property  rights.  763. 
distribution   of   lands   received   as  gifts   where   survivor  remarries, 

692 
dlHtrlbutlon  to  widower.  333. 
dower  and  curtesy.  723.  725.  726. 
effect  of  abandonment  on  rights,  760.  761. 
effect  of  adultery  on  rights  of  husband  or  wife  In  estate  of  other, 

760. 
effect  of  bankruptcy  of  husband.  767. 

effect  of  divorce  on  antenuptial  contract.  765. 

effect  of  failure  of  second  childless  wife  to  Join  In  conveyance,  731. 

effect  of  settlement  by  Jointure.  765. 

election.  333,  753.  754.  758. 

under  will  by  guardian  of  Insane  spouse.  755. 

estate  of  widow  In  lands  of  deceased  husband.  732. 

estates  by  entireties.  773,  776. 

estoppel  by  children  of  former  marriage.  733. 

fraudulent  conveyance,  153. 

guardian  and  ward.  551. 

guardian,  when  under  age,  546. 

how  wife's  Inchoate  Interest  barred,  730. 

husband  may  not  deprive  wife  of  statutory  rights  by  will,  223,  741. 

husband  not  tenant  by  cultivation  of  wife's  separate  estate,  745. 

husband  responsible  for  wife's  acts  as  administratrix.  46. 

h\isband'8  action  for  malpractice.  400. 

husband  to  consent  to  wife  continuing  as  guardian.  606. 

Incompetency  of  wife  as  witness  where  assignee  of  part  of  claim. 
422. 

Inheritance  from  each  other.  673. 

joinder  of  husband  In  lease  of  separate  estate,  744. 
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HUSBAND  AND  WIFE— Continurd. 

joinder  in  mortgage  on  wife's  separate  estate,  744. 

joint  tenancy,  773. 

jointure,  762,  764. 

joint  wills,  470. 

legitimacy  of  issue,  701-703. 

liability  for  necessaries,  153. 

liability  of  husband  for  antenuptial  debts,  746. 

for  debts  contracted  by  wife  in  business,  746. 
for  partnership  debts  of  wife,  746. 

liability  of  wife  for  her  debts,  738. 

liability  to  husband  for  antenuptial  debts,  256. 

lien  upon  property  which  reverts,  697. 

life  estate  of  widow  on  remarriage,  738. 

marriage  settlements.  766. 

may  not  disinherit  each  other,  223,  700. 

medical  service  on  wife  of  insane  person.  652. 

neither  may  deprive  other  of  interest  in  property,  747. 

neither  may  sever  estate  by  entireties,  775. 

no  advancements,  337. 

ownership  of  wife  in  her  property  absolute,  743. 

personalty  acquired  by  wife  with  profits  from  separate  estate,  742. 

personalty  of  wife  not  subject  to  debts  of  husband,  742. 

petition  by  wife  in  case  of  judicial  sale,  1127. 

powers  of  absentee  wife,  59. 

proceedings  to  set  apart  to  widow  land  conveyed  without  her  con- 
sent, 752. 

property  rights,  333. 

of  alien  wife,  707. 

relationship  by  affinity,  674. 

reversion  of  gift  where  donee  dies  intestate  without  issue,  697. 

right  of  husband  to  administer  wife's  estate,  35,  46. 

right  of  husband  to  personalty  of  deceased  wife,  746. 

right  of  quarantine,  740. 

right  of  surviving  husband  to  one-third  absolute,  746. 

right  of  wife  in  her  own  property,  742. 

rights  in  case  of  purchase-money  mortgage,  751. 

rights  in  estate  of  each  other,  522. 

rights  in  land  conveyed  without  wife's  consent,  752. 

rights  of  husband  in  wife's  property,  746. 

rights  of  husband's  creditors,  727. 

right  to  revoke  election,  759. 

rules  of  descent  and  distribution,  722. 

sale   of  husband's  property   for   debts   no   impairment  of   contract, 
769. 

separate  deed  of  husband  to  wife's  estate,  746. 
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HUSBAND  AND  W IFE— Continued. 
suit  on  guardian's  bond,  594. 
survivor's  share  in  estate,  726. 

termination  of  wife's  guardianship  on  marriage,  5S9. 
time  and  manner  of  making  renunciation  under  will.  754. 
vested  interest,  772. 

ward's  receipt  after  marriage  and  assent  of  husband.  1033. 
what  constitutes  a  judicial  sale  of  husband's  property,  768. 
what  interest  widow  takes,  727. 
when  estate  goes  to  survivor  only,  749. 
when  executor's  wife  may  purchase  lands,  236. 
when  husband  entitled  to  wife's  distributive  share,  329. 
when  incompetent  to  prove  execution  of  will,  419. 
when  may  elect  as  to  jointure,  763. 

when  no  claim  against  wife's  estate  for  antenuptial  debts  paid.  256. 
when  spouse  is  ancestor,  687. 
when  wife  incompetent  witness,  419. 
when  wife  may  be  guardian.  548. 
when  wife  takes  as  heir,  or  purchaser,  728. 
wife  need  not  join  in  conveying  partnership  realty,  454. 
wife's  right  to  partition,  770,  792. 

HYPOTHKTICAL  QUESTION, 
in  testimony,  540. 

IDENTIFICATION. 

persons  or  objects  named  in  will,  506. 

IDIOTS, 

See  Gi  AKui.x.N.s  ok  Pkr.sons  of  U.v-sou.nd  Mind. 

appointment  of  guardians.  544. 

defined.  529. 

disqualified  as  executors,  45. 

guardiim.  546. 

guardian's  duty  to  pay  taxes,  442. 

guardians  to  list  personalty,  437. 

may  not  make  wills,  468. 

redemption  of  land  sold  for  taxes,  444,  632. 

ILLEGALITY, 

ground  for  attacking  final  settlement,  323. 

ILLEGITIMATES. 

See  Absenck;    Acknowledgment;    B.vstards;    Parent  and  Child. 
after  legitimation  no  restoration  of  Illegitimacy.  721. 
burden  of  proof  of  illegitimacy,  701. 
common  law  concerning  issue  of  void  marriage,  703. 
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ILLEGITIMATES— Continurd. 

compL'tcncy  of  witiu'sses  In  bastardy  proceedings,  417. 

definition  of  "legitimate  heir,"  701. 

descent  from  child  to  mother,  718. 

effect  of  marriage  of  parents,  720. 

effect  on  issue  when  marriage  void,  703. 

how  legitimacy  establlslu'd,  701. 

inheritance  from.  334. 

iiihcritancf  from  father,  719. 

inheritance  from  mother,  335,  717. 

legitimacy  defined,  701. 

legitimation  of  bastard,  719,  720. 

natural  and  legal  guardians.  545. 

presumption  of  legitimacy,  702. 

recognition  l>y  parent,  719. 

right  of  heirs  of  illegitimate.  719. 

status,  721. 

survival  of  action  for  bastardy,  396. 

when  may  not  ask  for  removal  of  administrator.  134. 

who  are,  716. 

ILLITERACY, 

no  cause  for  removal  of  administrator.  129. 
persons  applying  for  letters  of  administration,  40. 

IMBECILITY. 

cause  for  removal  of  executor,  124,  128. 

IMMEDIATE  ANCESTOR, 

descent  and  distribution.  671. 

IMMEDIATE  DESCENT, 
distinguished,  672. 
inheritance,  579. 

IMPEACHMENT, 

parties,  by  proof  of  inconsistent  statements,  416. 
voucher  filled  with  report,  309. 
wills,  475,  529. 

IMPLICATION, 

complaint  based  on  Implied  contract,  263. 
power  of  sale,  191. 

IMPOTENCY, 

evidence  as  proof  of  illegitimacy,  702. 
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IMPRISONMENT, 

contenipl  of  court  by  removed  executor.  141. 
devisee,  effect  on  title  to  lands  purchased  from  heirs,  491. 
for  intermeddling  by  removed  executor,  141 
penalty  for  theft  or  concealment  of  will,  491. 

penalty  to  enforce  compliance  with  judgment  against  intermeddler, 
70. 

I.MPROVEMENTS. 

allowance  for  wn>r<    hai'-  h<  t  uMide,  236. 

claim  for  unauthorlz*  d  permanent  improvements  made  by  cotenant. 

794. 
guardian's  power  to  make,  566. 
liens  upon  prop<?rty  which  reverts.  697. 
made  under  mistaken  belief  of  ownership.  794. 
on  partition,  794. 
when  heirs  to  pay.  241. 

IMI'UOVIDENCE. 

disqualification  defined.  46. 

may  bar  executor  or  administrator,  38,  46. 

INCAPACITY. 

ground  for  removal  of  executor,  77. 

INCHOATE  INTEUEST. 

barred  by  action.  730. 

enlarK«-<l  into  absolute  estate  in  fee  simple,  723. 

how  barred  by  wife.  727. 

how  divested  by  widow,  729. 

husband  in  wife's  estate.  747. 

Judicial  sale,  767.  769. 

lands  conveyed  without  wife's  consent.  752. 

of  wife  in  husband's  property  sold  at  judicial  sale,  770. 

of  wife  not  divested  by  condemnation.  768. 

surrender  constitutes  valuable  consideration,  729. 

wife.  In  ♦Mtatf  of  husband.  72€. 

INCOME. 

accounted  for  in  administrator's  first  account.  303. 
competent  testimony  in  action  for  damages  for  death  from  wrong- 
ful act.  402. 
devise.  517. 

devise  equivalent  to  devise  of  land.  191. 
guardian's  duty  to  collect.  565. 
payment  of  ward's  expenses.  569. 
use  for  maintenance  of  ward,  558. 
when  gift  carries  fund,  517. 

56 — Pro.  Law. 
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INCOMPETENCY, 

ground  for  removal  of  guardian,  606. 

petition  showing  incompetency  of  executor,  848. 

INCOMPETENT  WITNESS, 

in  suit  against  executor  de  son  tort,  71. 
physician  in  resistence  of  probate  of  will,  488. 
rendered  competent  by  adverse  party,  424. 
waiver  of  objection  to  testimony,  417. 
when  adverse  party  incompetent,  424. 

INCREASE, 

loans  and  investments  by  guardian,  603. 

INDEBTEDNESS, 

items  set  out  in  guardian's  petition  for  mortgage,  635. 
items  specified  in  guardian's  application  to  sell  realty,  613. 
when  decedent's  declarations  admissible,  416. 

INDEMNITY, 

bond,  on  sale  of  real  estate  contract,  883. 
indemnifying  mortgage,  recovery,  595. 
payee  of  notes  indemnified,  278. 
when  purchaser  to  execute  bond,  182. 

INDENTURE, 

apprenticeship,  disaffirmance  of  contracts,  578. 
binding  child,  550. 

INDIANS, 

not  citizens,  704. 

transfer  of  property  by  devise,  469. 

INDIVIDUAL  CREDITORS, 

payment  from  surplus,  455. 

priority  over  firm  debtors  to  individual  property,  455. 

when  may  resort  to  partnership  assets,  455. 

INDIVIDUAL  PROMISE, 

basis  for  suit  against  executor  or  administrator,  390. 
guardian,  574. 

INDORSEMENT, 

See  Endorsement. 

INFANTS, 

See  Common  Law;   Education;  Father;  Guardian  and  Ward;  Mainte- 
nance; Minors;  Mother;  Support. 

administration  when  decedent  left  minor  heirs,  24. 
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INFANTS — Continued. 

appearance  by  guardian,  388. 

appointment  of  guardian  ad  litem,  544. 

complaint  in  contest  of  will,  532. 

contest  of  will  after  removal  of  disability,  527,  534. 

contracts,  576,  577. 

court's  authority  over  estates,  624. 

court's  jurisdiction  to  order  sale  of  realty,  609. 

disaffirmance  before  suit,  580. 

disaffirmance  by  subsequent  deed,  579. 

domicil,  584. 

effect  of  disability  on  probate  of  wills,  496. 

effect  of  false  representation  of  age,  583. 

effect  of  infancy  on  conveyance,  580. 

execution  on  decree  rendered  against  defendants.  387. 

executor's  liability  for  payment  of  legacies,  351. 

guardian  ad  litem  may  not  appeal  in  own  name.  432. 

guardian's  duty  to  pay  taxes,  442. 

guardianship,  544-608. 

guardian's  name  stated  in  order  of  distribution,  339. 

guardian  to  defend  suits,  608. 

husband's  contract  for  burial  expenses  of  wife  or  children,  289. 

infancy  as  defense  for  filing  suit  after  settlement,  384. 

as  defense  of  creditor  suing  two  years  after  settlement,  381. 

averred  where  creditor  sues  heirs  after  final  settlement,  383. 

disqualifies  administrator,  38. 

no  bar  to  suit  against  heirs  for  ancestor's  debts,  386. 

shown  before  valid  appointment  of  guardian,  546. 
liability  for  torts,  583. 

may  appear  at  final  settlement  by  guardian,  326. 
may  not  make  wills,  466. 

mechanic's  lien  not  acquired  against  property,  567. 
natural  guardians,  557. 
notified  of  proceedings  to  sell  lands,  211. 
order  of  distribution  made  to  infant,  326. 
redemption  of  land  sold  for  taxes,  444,  632. 
remedy  when  decree  rendered  against,  388. 
restoration  of  consideration  when  conveyance  avoided,  582. 
right  of  ratification  at  majority,  581. 
right  of  way  over  land,  627. 
right  to  disaffirm  contracts,  578. 
right  to  review  partition  proceedings,  811. 
running  of  statute,  632. 
selection  of  guardian  by  minor,  991. 
service  of  process,  575. 
suit  by  husband  and  wife  on  guardian's  bond,  594. 
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INFANTS— Continued. 

suits  maintained  by  next  friend.  607. 

suit  to  contest  will,  by  next  friend.  525. 

support  at  common  law,  556. 

termination  of  guardianship  on  marriage  of  female.  589. 

testamentary  capacity  at  common  law,  409. 

undue  execution  of  will.  527. 

when  attain  majority.  586.  . 

when  executor,  not  guardian,  controls  legacy,  560. 

when  may  not  have  settlement  set  aside,  322. 

when  realty  ordered  sold  by  court.  610. 

INFERENCES. 

See  Witnesses. 

INFIRM  PERSONS, 

entry  on  petition  for  appointment  of  guardian,  1056. 
guardians,  665. 

petition  for  appointment  of  guardian,  1055. 
under  guardianship,  settlement  of  estate,  2. 

INFORMATION, 

attorney-general  to  file  for  lands  escheat,  711. 

filed  by  prosecuting  attorney  for  recovery  of  escheated  lands,  709. 

interposed  by  state  against  alien  plaintiff,  708. 

INHABITANT, 

of  state,  grant  of  letters  of  administration,  25. 

INHERITANCE, 

See  Common  L.wv;  De.scent  .\nd  Di.strihition;  Heir.s;   Pkb  C.\pit.v;  Per 
Stirpes;  Property. 

adopted  children,  335. 

adopted  heirs,  784. 

adoption  in  foreign  state,  785. 

at  common  law,  693. 

bastard  child  born  of  same  mother,  717. 

burdens  attaching,  696. 

by  adopted  child  from  its  natural  relatives,  784. 

by  bastard  from  mother,  717. 

by  child  adopted  under  former  marriage,  784. 

children  under  void  marriage,  703. 

definition,  667. 

descent  at  common  law,  675. 

effect  of  antenuptial  agreement,  765. 

estate  subject  to  advancements  when  taken  per  stirpes,  693. 
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INHERITANCE— Contiriu.f/. 

father  from  bastard,  721. 

from  adopted  child.  7S4. 

Illegitimate  from  father,  719. 

legitimate  heirs,  701. 

limitation  on  right  of  8«.-cond  wife,  731. 

murderers  shall  not  inherit,  699. 

right  of  adopted  child,  7S4. 

waiver  by  antenuptial  agreement  of  husband,  7C4. 

when  alien  may  not  inherit.  704. 

when  division  will  be  per  stirpes,  694. 

INJUNCTION, 

collection  of  Judgment,  right  of  appeal.  428. 
commission  of  injuri«'8  to  ward's  estate,  567,  574. 
issued  by  appellate  Judges,  429. 
to  prevent  administrator's  sale,  164. 

INJURED  PARTIES. 

may  sue  on  bond.  116. 

INJURIES, 

See  AtTio.xs;    OAMAOki.s;    Pkh><in.\l   I.nji'bies;    Siits. 
admissibility  of  decedent's  declaration  in  action.  416. 
as  measure  of  damages,  119. 
child,  parent's  right  of  action,  401. 
damages  where  ward's  realty  Injured,  574. 
guardian's  right  of  action  when  ward  Injured.  401. 
guardian's  right  of  recovery  when  ward's  realty  injured,  567. 
heirs  have  right  of  action,  190. 
minor  child.  556. 

personal  liability  of  guardian,  573. 
personal,  reversal  of  judgment.  396. 
remedy  upon  guardian's  bond.  594. 
to  property,  ground  of  action  on  bond.  112. 
to  property,  survival  of  action,  396. 
when  guardian  has  right  of  action,  574. 

INNOCE.NT  PURCHASER, 

land  purchased  by  administrator.  236. 

INQUEST. 

payment  of  expenses.  361. 

INQUEST  OF  OFFICE, 
use.  709. 
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INQUISITION. 

definition,  709. 

required  when  escheated  land  is  in  adverse  possession,  709. 

INSANE  DELUSIONS, 
definition,  529. 
when  law  takes  cognizance,  529. 

INSANE  PERSONS, 

adoption  of  child  by  persons  of  unsound  mind,  782. 

contracts,  654. 

conveyance  when  husband  or  wife  is  insane,  660. 

duty  to  be  present  in  insanity  proceedings,  640. 

election  under  will  by  guardian  of  beneficiary,  755. 

estates  under  jurisdiction  under  Marlon  County  Probate  Court,  5. 

execution  of  deeds,  656. 

guardian  for  nonresident  Insane  person,  642. 

guardian's  duty  to  pay  taxes,  442. 

guardianship,  637-660. 

guardians  to  list  personalty.  437. 

may  sue  on  refunding  bond  when  heir,  34L 

proceedings  concerning  recorder,  13. 

proceedings  to  establish  Insanity,  639. 

proceedings  to  establish  return  to  sanity,  659. 

proof  of  insanity.  658. 

redemption  of  laud  sold  for  taxes,  444,  632. 

right  of  court  to  determine  question  of  election  by  ward  under  will, 

755. 
right  of  way  over  land,  627. 
supported  at  public  institutions,  653. 
what  constitutes  unsoundness  of  mind.  637. 
when  money  deposited  in  savings  bank.  340. 

INSANITY, 

averred  where  creditor  sues  heirs  after  final  settlement,  383. 

belief  in  witchcraft  no  evidence,  538. 

cause  for  removal  of  executors  without  notice,  133. 

defense  for  filing  suit  after  settlement,  384. 

defense  of  creditor  suing  two  years  after  settlement,  381. 

effect  of  destruction  of  will  while  testator  temporarily  insane,  499. 

partial,  468. 

proved  by  reputation.  639. 

testimony  where  ground  for  resistance  of  probate  of  will,  488. 

witnesses'  conclusions,  540. 
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INSOLVENCY, 

See  Accounts. 

administrator,  estate  bears  loss,  189. 

administialors  to  act  as  assignees  or  receivers  of  insolvent  debtors. 

365. 
banks,  effect  on  administrator's  liability,  300. 
claim  not  In  judgment  set  against  judgment,  404. 
claims  against  insolvent  estates  filed  after  partial  distribution,  375. 
debtor  to  estate.  185. 

executor  and  administrator,  cause  for  removal,  124. 
first   administrator,   no   defense   against   petition  of   second   to   sell 

realty,  203. 
how  declared,  366. 
Insolvent  estates   under   jurisdiction    of     Marion    County     Probate 

Court,  5. 
legatee  or  distributee  when  indebted  to  estate,  331. 
may  l)ar  administrator,  38. 
no  effe(  t  on  set-off  of  judgment.  404. 
obligors,  administrator  allowed  credit,  183. 
of  principal  and  death  of  surety,  liability,  115. 
order,  986. 

order  to  pay  claim  where  insolvency  not  proven,  912. 
order  to  settle  as  insolvent  and  sell  realty,  988. 
partnership,  451. 
partnership  assignment.  449. 
partnership  or  members,  effect  on  debts,  455. 
petition  to  settle  as  insolvent.  985,  987. 
principal,  effect  on  liability  of  decedent's  estate,  266. 
principal  of  decedent  surety,  effect  on  liability,  262. 
recovery  from  deceased  partner's  estate,  450. 
rights  of  mortgagee  of  insolvent  estate,  226. 
settlement  of  insolvent  estate,  11.  365-379. 
sureties  on  guardian's  bond.  552. 
sureties  on  notes  given  at  sale,  effect  on  administrator's  liability, 

173. 

surety,  effect  on  bond.  95. 

surety  of  executor.  96. 

vendee,  renders  administrator  liable,  112. 

when  no  effect  on  transfer  of  partnership  property,  452. 

INSTALMENTS. 

payment  of  judgments,  282. 
payment  of  taxes.  442. 

INSTANTANEOUS  SEIZIN. 

widow  no  rights  in  lands  so  held  by  husband,  727,  729. 
wife  no  interest  in  lands  so  held  by  husband,  728. 
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INSTRUMENTS, 

conveyance,  when  deed  and  not  will,  479. 
copies  filed  with  statement  of  claim,  254. 

INSURANCE, 

competency  of  agent's  testimony,  421. 

executors  and  administrators  not  bound  to  carry,  301. 

executor's  duty  regarding,  111. 

guardian  to  keep  ward's  proptTty  insured.  567. 

policy  in  favor  of  wife  descends  to  her  heirs,  742. 

receipt  of  money  no  defense  in  action  for  death  from  wrongful  act, 

402. 
when  policy  is  personalty,  149. 
when  policy  may  justify  administration,  45. 
when  proceeds  of  policy  constitute  ancestral  property,  688. 

INSURANCE  POLICY, 

See  I.Nsi'u.\N'CE. 

INTENTION, 

act  for  settlement  of  estates,  427. 

alien's  declaration,  704,  706. 

as  essence  of  abandonment,  761. 

construction  of  marriage  contract,  766. 

construction  of  words  to  effect,  690. 

construed  from  words  of  will,  465. 

determined  by  reference  to  another  instrument,  508. 

determines  whether  chattels  are  fixtures,  146. 

exemption  of  personalty  from  debts,  252. 

gathered  from  will,  511. 

governs  construction  of  wills,  191,  194,  479,  502,  510,  514,  518,  519. 

insane  man  cannot  form,  499. 

law  for  settlement  of  estates,  283. 

maker  of  nuncupative  will,  477. 

may  prevent  lapse  of  bequests,  516. 

no  partition  contrary  to  testator's  intention  expressed  in  will,  392. 

payment  of  debts  by  legacies,  350. 

proved  by  parol  or  extrinsic  evidence,  507. 

question  of  advancement,  336. 

revocation  of  wills,  480. 

rules,  503. 

shown  by  will  itself,  506. 

statute  concerning  competency  of  witnesses,  419. 

statutory  construction  of  word  "child,"  401. 

substitution  of  portion  for  legacy,  349. 

testator,  concerning  double  capacity  of  executor,  312. 

testator,  concerning  payment  of  legacies,  521. 
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INTENTION— Continued. 

testator,  in  appointing  executor,  47. 

testator  regarding  legacy,  347. 

lestator  s  devise,  523. 

testator  to  create  absolute  estate  in  fee,  191. 

to  charge  land  with  payment  of  legacy,  347. 

to  disinherit,  513. 

vested  remainders,  524. 

when  gift  regarded  as  advancement,  695, 

words  supplied  in  will.  505. 

INTEREST, 

advancements,  336. 

allowalde  on  contracts  and  paper,  296. 

appellant  in  probate  matters  must  show  pecuniary  interest,  426. 

as  measure  of  damages,  119. 

devisee  or  legatee,  514. 

disposal  when  received  by  administrator,  148. 

disqualifies  witness  to  will,  475. 

disqualifying  judge,  10. 

executor  In  personalty,  155. 

failure  to  account  for  averred  in  suit  on  bond,  113. 

guardian's  application  to  sell  realty  must  show  ward's  interest,  613. 

guardian's  duty  to  collect,  565. 

guardian's  liability,  603. 

guardian  to  account  for  in  final  report,  585. 

interest  of  ward  sold  by  guardian,  612. 

liability  of  administrators,  302. 

money  advanced  by  administrator  to  pay  taxes,  441. 

must  be  adverse  to  estate  to  render  witness  incompetent,  414. 

on  claims,  296. 

on  damage  judgment,  280. 

on  debts,  when  rebated.  214. 

on  legacies.  348. 

on  widow's  allowance,  167,  292. 

purchase-money  notes,  233. 

when  advancement  chargeable.  695. 

when  disqualification  of  witness,  417. 

when  gift  carries  fund,  517. 

when  guardian  personally  liable,  561. 

when  not  allowed  to  administrator,  139. 

widower,  224. 

INTERESTED  PARTIES, 

See  Accounts. 

action  for  failure  to  take  bond  for  payment  of  liens,  230. 
to  set  aside  final  settlement  of  guardian,  593. 


1870  GENERAL   INDEX. 

[References  are  to  Sections.] 

INTERESTED  PARTIES— Continued, 
action  where  lands  escheat,  711. 
agreement  with  administrator,  245. 
answer  to  petition  to  sell  realty,  sufficiency,  203. 
application  for  production  of  will,  491. 
as  witness  to  will,  492. 

brought  before  court  in  action  to  quiet  title.  531. 
collection  of  desperate  debts,  185. 
entitled  to  profits  made  by  surviving  parties.  447. 
exceptions  to  current  reports.  308. 
joinder  in  action  to  contest  wills,  532. 
may  apply  for  letters  of  administration,  40. 

apply  for  removal  of  executors,  124,  125,  134. 

apply  to  have  letters  revoked,  122,  134. 

avoid  sale  to  administrator.  197.  23G. 

be  made  parties  to  contest,  213. 

compel  payment  of  taxes  on  minors'  property,  567. 

complaint  of  intermeddling,  141. 

contest  correctness  of  account,  305. 

contest  foreign  will,  541. 

contest  wills,  525. 

have  depositions  of  witnesses  on  probate  matters,  493. 

hold    administrator    responsible    for    premature    settlement 

328. 
institute  proceedings  to  have  letters  revoked.  26. 
object  to  administrator's  compensation,  311. 
petition  to  prevent  realty  sale.  246. 
propound  will  for  probate.  487. 
question  purchase  by  administrator,  173. 
resist  allowance  of  claims.  272. 

sue  for  administrator's  failure  to  defend  claim,  268. 
sue  for  injury  resulting  from  allowance  of  unjust  claim,  269. 
sue  on  executor's  bond,  115. 
sue  sureties,  110. 

testify  when  interest  favorable  to  estate,  414. 
need  not  join  others  in  contest  of  will,  532. 
notice  of  proceeding  for  release  of  surety,  553. 
notice  of  proceeding  to  contest  probate  of  will,  488. 
notified  at  final  settlement,  318. 
of  hearing,  318. 
of  intended  resignation,  123. 
of  resignation  of  administrator,  314. 
not  suitable  as  special  administrators,  55. 

only  interested  parties  may  petition  to  set  aside  settlement,  322. 
parties  to  proceedings  to  sell  or  mortgage  realty,  244. 
petition  for  appointment  of  receiver  for  partnership  settlement,  464. 
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INTERESTED  PARTIES— Continued. 

petition  to  establish  legitimacy  of  child,  702. 

production  of  foreign  will,  498. 

proof  of  allegation  in  petition,  398. 

right  to  object  to  administrator's  final  account,  314. 

surviving  partner's  bond  available,  461. 

to  show  why  report  should  not  be  approved,  304. 

when  bound  by  administrator's  report  and  resignation,  314. 

when  bound  by  final  settlement,  320,  592. 

when  may  have  settlement  reopened,  321. 

INTERLOCITORY  DECREES. 

in  partition  proceedings,  797. 
ordering  sale,  1132. 
partition.  1128. 

INTERLOCUTORY  ORDERS. 

in  partition  proceedings,  798. 

order  of  sale  is,  214. 

when  order  of  court  constitutes,  308. 


INTERMEUDLERS. 

See  AcTio.N. 

action  against,  70. 

by  removed  executor,  141. 

charge  by  rreditor,  359. 

complaint  for  intermeddling  with  administration,  855. 

constitutes  one  executor  de  son  tort,  69. 

defined,  70. 

intermeddler's  assertion  of  ownership.  70. 

liability  of  intermeddler.  71.  73,  381, 

may  not  destroy  the  quality  of  descent  and  distribution,  197. 

no  disqualification  for  executor,  72. 

order  on  complaint,  856. 

rights  of  intermeddler,  73. 

stranger  may  not  destroy  quality  of  descent  and  distribution,  696. 

when  widow  liable  as  intermeddler,  74. 

INTERROGATORIES, 

in  assessment  of  property,  440. 
penalty  for  refusing  to  answer,  187. 

INTESTACY, 

See  Intestates. 
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INTESTATES, 

appointment  of  administrator  when  nonresident.  27. 

defined,  22,  25,  332. 

descent  of  property,  22,  332,  675,  683,  708. 

doctrine  of  advancement  applies  in  cases  of  intestacy,  695. 

escheat  of  lands,  709. 

law  in  force  at  death  governs  descent  of  estate,  668. 

partial  intestacy,  25. 

personalty  passes  to  administrator,  666. 

per  stirpes  and  per  capita  inheritance,  693. 

reversion  of  gift,  697. 

succession  under  Roman  law,  682. 

where  letters  of  administration  granted.  25. 

INTOXICATION, 

See  GiAicDiA.Ns  ok  IlAiinr.xr-  Uuitnkabds. 

INVALID  MARRIAGE. 

bars  wife  from  administration,  35. 

INVENTORY, 

administrator,  157. 

articles  appraised,  163. 

assignment  for  creditors.  1085. 

before  realty  sale,  216. 

endorsed  and  approved,  169. 

estate  under  five  hundred  dollars,  358. 

facts  contested,  360. 

failure  to  return,  ground  of  action,  112,  124. 

failure,  what  must  be  shown  in  suit,  112. 

filed  by  guardian,  559. 

filed  by  surviving  partner,  458. 

fraud  cause  for  setting  aside  settlement,  323. 

guardian,  998. 

guardian's  duty  to  file,  560. 

guardian's  failure  to  file,  597,  606. 

items  chargeable  to  administrator,  299. 

neglect  to  file,  cause  for  removal,  127. 

not  conclusive  as  to  value  of  estate  under  five  hundred  dollars,  358. 

note  of  widow's  selection,  164. 

on  death  of  partner,  1142. 

partnership  debts  and  assets,  456. 

preliminary,  not  conclusive  on  question  of  value,  127. 

property  of  estate,  864. 

purpose,  157. 

real  estate,  926. 
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INWKNTORY— Continued. 
returned,  16S. 

sale  without  order  of  court,  how  governed,  192. 
statutory  requirements,  158. 
surviving  partner  to  file,  459,  461. 
to  Include  bequests  discharging  demand,  520. 
to  include  demands  of  testator,  350. 
ward's  estate,  546. 
what  included,  159. 
what  lawfully  omitted,  162. 
when  and  by  whom  filed,  160. 
when  filed  by  an  executor,  192. 
wild  animals,  159. 

INVESTMENT. 

by  administrator,  148. 

estate  funds,  148. 

guardian,  563.  603. 

guardian  to  account  for  profits.  In  final  report,  585. 

order  authorizing  change,  1003. 

order  confirming  change,  1005. 

petition  for  change  of  guardian's  investment.  1002. 

petition  to  change  by  other  than  guardian.  1006. 

report  of  change,  1004. 

Eale  of  wards  realty  for  reinvestment,  610. 

ward's  funds,  562. 

ward's  money,  561. 

IRREGULARITY, 

when  no  ground  for  collateral  impeachment,  214. 

ISSUE, 

action  to  satisfy  judgment,  407. 

birth  of  child  required  for  vesting  of  estate  by  the  curtesy,  725. 

construction  of  term,  519.  689. 

descendant  coextensive  with,  672. 

execution  of  note  constitutes  issue,  278. 

formed  from  exceptions  filed  to  current  reports,  305. 

form  of  adverse  claim,  339. 

in  petition  for  sale  of  realty,  206. 

legitimacy  when  marriage  void,  703. 

of  certificate,  361. 

partition  proceedings,  791. 

trial  of  administrator's  claim,  271. 

void  marriage,  703. 

when  synonymous  with  "children,"  512. 

whether  term  Includes  adopted  child,  784. 
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ISSUE  DOCKET, 

administrator's  claim,  271. 

transfer  of  claims,  L'56,  268,  269,  270,  273. 

trial  of  claims  conducted  as  civil  cases,  276. 

ISSUES  OF  FACT. 

triable  by  jury  in  contest  of  will,  537. 

JEWELRY, 

when  inventoried,  102. 

JOINDER. 

effect  on  conveyance  by  husband  and  wife,  726.  727.  728. 
husband  in  conveyance  of  wife's  separate  estate,  744. 

in  mortgage  on  wife's  separate  estate.  744. 
may  divest  widow's  Interest,  729. 
waiver  of  wife's  rights  by  Joinder  In  mortgage,  727. 

JOINDER  OF  CAUSES  OF  ACTION, 

See  Acrio.N. 

action  against  surviving  partner,  456. 

by  surviving  partner,  456. 
application  of  statute,  532. 
by  executors  and  administrators,  200,  398. 
competency  of  witnesses  at  common  law,  411. 
costs,  410. 

creditor  petitioning  for  sale  of  real  estate,  208. 
officers'  bonds,  594. 
on  decedent's  joint  contract,  265. 
suit  on  guardian's  bond,  594. 

JOINT  ACCOUNTS, 

where  joint  executors,  76. 

JOINT  ADMINISTRATION, 

acts  of  different  administrators,  36. 

JOINT  ADOPTION, 
heirs,  778. 

JOINT  BONDS, 

effect,  93. 

guardians  of  separate  wards,  596. 

judgment  against  sureties,  595. 
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JOINT  CONTRACTS, 

See  Common  Law. 

common-law  rules,  455. 

decedent  as  cosurety,  266. 

disposition  of  claims,  205. 

no  action  for  recovery  against  administrator,  389. 

right  of  action.  396. 

when  holder  to  collect  from  decedent's  estate,  265. 

JOINT  EXECUTORS  AND  AD.MINISTRATORS, 
accounts,  306. 
acts  binding.  269. 
acts  of  different  executors.  36. 
assent  of  one  executor  to  legacy  sufflcient,  344. 
bond.  93. 

constitute  one  person,  75. 
defined,  75. 

liability.  75.  76.  390.  397. 
may  not  sue  one  anoth«'r,  77. 
power  of  sale  under  will.  194. 
powers  and  duties.  75. 
when  letters  not  granted,  75. 

JOINT  JUDGMENT. 

holder  to  collect  from  decedent's  estate,  265. 

no  action  for  recovery  against  administrator.  3£9. 

upon  contract  of  deceased  and  others,  265. 

JOINT  LIABILITY, 

husband  and  wife  liable  where  wife  guardian.  606. 
members  of  copartnership.  447.  455. 
where  wife  guardian,  548. 

JOINT  TENANCIES, 

See  EsTATE-s  by  Entireties. 

essentials.  773. 

estates  by  entireties.  773. 

gift  of  testator.  472. 

inheritance  of  grandparents.  687. 

parent's  Inheritance  from  child,  685. 

partition,  786. 

title  of  land  on  death  of  husband,  199. 

JOINTURE, 

See  Common  Law. 

as  bar  to  dower,  762. 

creation.  762. 
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JOINTURE— Con^nucd. 
defined,  762. 

effert  of  settlement  by  jointure,  765. 
husband,  764. 
must  be  In  writing,  762. 
necessity  of  consent.  762. 
not  divested  by  i)arol  agreement,  762. 
requisites,  762. 
when  widow  may  elect,  763. 

JOINT  WILLS, 

validity,  470. 

JUDGE, 

approval  of  l)onds,  102. 

authority  of  ai)ppllate  judges.  429. 

change  of  judge,  273. 

discretion  In  appointment  of  administrator.  3L 

(liscpialified  when  Interested  in  estate,  10. 

endorsement  of  Inventory.  169. 

may  attest  certificate  of  foreign  wills,  498. 

may  authorize  private  sale.  175. 

may  compel  trustees  under  benevolent  devise  to  account  for  failure 

to  report,  325a. 
power  in  vacation,  H. 
power  to  appoint  probate  commissioners.  16. 

to  call  pending  estates  Into  court,  298. 

to  examine  administrator's  claim  against  estate,  271. 

to  remove  guardian,  606. 

JUDGMENT, 

See  Action;  Decrees;  Interlocutory  Decreks;  Order  of  Court;  Review 

OF  Judgment. 
accrues  to  estate,  115. 
action  against  unclaimed  estates,  712. 
action  to  obtain  widow's  allowance,  167. 
action  to  recover  ward's  realty,  588. 
administrator  entitled  to  intestate's,  149. 
affidavit  showing  judgment  unsatisfied,  407. 

against   administrator   does    not   affect   assets   of   administrator   in 
other  jurisdictions.  30. 

decedent's  estate,  408. 

executors  and  administrators,  84,  405. 

heirs  at  law,  976. 

husband  and  wife,  effect  on  wife's  interest,  730. 

infant  defendants,  608. 
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JUDGMENT— Conhnu<^d. 

against  Interraeddler.  70. 
joint  executors,  77. 
part  of  Joint  obligors.  265. 
alimony  goes  to  administrator.  159. 
allowance  of  claim,  when  effect  of  Judgment.  270. 
appeal  bv  claimant.  274. 

appeal  from  Judgment  In  proceeding  to  set  aside  final  report.  427. 
appeal  to  set  aside  final  settlement.  325. 
appeal  when  for  personal  injuries,  396. 
as  bar  to  another  suit.  260. 
by  default.  578. 

classification  for  payment,  293. 

collateral  attack  on  Judgment  connrming  partition  sale,  807. 
court  may  not  render  to  direct  sale  of  widows  Interest,  218. 
decree  In  partition  does  not  create  new  title,  791. 
directing  resale  of  property.  242. 
directing  sale.  Justifies  execution.  283. 
effect  of  death  of  party.  407.  408,  409. 
after  execution.  406. 

of  Judgment  debtor  on  pro<eedlngs,  408. 
effect  when  against  heirs  In  action  for  conversion  of  personalty.  392. 
effect  when  rendered  on  claim.  282. 
enforcement,  387. 

failure  of  administrator  to  pay.  111. 

final  Judgment  In  partition  proceedings.  804. 

fixing  status  of  Illegitimate.  721. 

for  widow's  interest.  292. 

how  long  enforitment  suspended.  408. 

Injunction  agaln.st  collection.  428. 

in  personam.  82.  84.  570. 

In  suit  to  remove  administrator.  139. 

Inventory.  159. 

Joint  and  several  lx)nd.  595. 

levy  and  sale  of  Infants  land.  608. 

lien,  164.  330.  363.  723. 

merger  of  cause  of  action.  270. 

obtained  by  administrator  de  bonis  non.  65. 

on  claim  against  estate,  effect  on  heirs.  206. 

on  final  claim.  909. 

order  of  adoption,  782. 

payment  when  against  estate.  293. 

personal  Injuries,  reversal.  396. 

profert  of  letters  unnecessary  in  action  on  Judgment.  395. 
rendered  against  person  recovering  claim,  184. 
revivor.  407,  409. 

57— Pro.  Law. 
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JUDGMENT— Continurd. 

right  of  appeal  where  claim  allowed,  1'84. 

set-off  agalnHt,  453. 

siibjert  to  Hen  of  prior  mortgaKe.  r»74. 

suit  on  Kuardlan'si  bond.  '>'Ji>.  G05. 

suit  to  recover  possession  of  wanTs  realty,  '>'i. 

unnecessary  to  Justify  application  to  sell  realty.  203. 

when  conclusive,  272.  320. 

when  costs  carried,  392. 

when  establishes  debt.  85. 

when  execution  Issued  In  decedent's  lifetime,  293. 

when  may  be  annulled.  3SS. 

when  may  justify  administration.  45. 

when  rendered  against  guardian  personally,  570. 

when  res  inter  alios  acta,  84. 

when  set-off  against  each  other,  404. 

not  set  off  against  claim  on  estate,  371. 
when  widow's  Interest  liable  to  lien,  221. 

widows  liability  where  execution  levied  In  husband's  lifetime.  361. 
without  relief  or  stay  of  execution,  120. 

JUDICIAL  NOTICE. 

expectancy  tables,  SI 5,  817. 
Incapacity  from  drunkenness.  128. 
when  court  will  not  take,  239. 

JUDICIAL  SALES, 

See  ExKci'Tio.v. 
defined,  768. 

husband's  interest  In  wife's  lands  sold,  716. 
liberal  construction  where  wife's  Interest  subject,  767. 
petition  by  wife  in  case  of  Judicial  sale.  1127. 
purchaser's  subrogation  to  right  of  Judgment  creditor,  225. 
sale  by  partition  commissioners,  76S. 
sale  of  husband's  realty  in  bankruptcy.  768. 
sale  of  realty  by  administrator  under  court  decree,  768. 
sales  In  partition,  807. 
statute  inapplicable  to  sale  of  husband's  property  before  enactment, 

771. 
what  constitutes.  768. 

when  purchaser  entitled  to  vendee's  lien,  628. 
wife's  interest  in  husband's  land  sold.  726. 
wife's  right  to  partition  on  sale  of  husband's  realty,  770. 

JURISDICTION. 

See   CoNCLRRENT  Jurisdiction;    Pijobate  Jirisdiction;    Tr.vxsfer. 
appointment  of  guardian  for  insane  persons,  641. 
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JllilSDlCTlOS— Continued. 
Eij  affected  by  assets,  9. 

by  domkll.  8. 
concurrent  Jurisdiction  of  partition  proceedings,  792. 
definition,  1. 

lack  reuders  sale  void,  241. 
not  affected  where  notice  defective,  304. 

partleM  and  .-    '  itter  necessary  to  valMity  of  proceedings,  209. 

partition  pro  790. 

pr^-sumi  ' 

probate,  ,  •  :   1 1  .    ;  •  i  •  .   1 '. 

Bale  of  realty,  203.  611 
to  settle  estates,  1-20. 

what  court  to  order  sale  of  ward's  realty,  610. 
when  Judge  Interested  In  estate,  10. 

JURY 

■  -.    ill.',    M"!,    t,(l4. 

•  an'"  an  advancement,  336. 
Uiay  txa  Inherited,  513. 

may  try  tat««,  137. 

not  allowed  where  application  made  for  order  of  distribution  to  dis- 

trlbutee.  339. 
not  to  try  action  on  petition  for  distribution,  339. 
not  to  try  action  •  h  lost  will,  499. 

right  of  trial  by. 
to  determine  mIuc  Influence.  528. 

what  a  ,  577. 

to  scrutinize  claims  tiased  on  Implied  contracts,  263. 
trial  of  claims  against  estate,  273. 
trial  of  suit  on  guardian's  iKind.  594. 
wliffi  may  try  da 
wh»n  may  try  m 

JUSTICES  OF  THK   I  i.  \<  K, 

Jurisdiction  In  |>rnhafn  niRtt«>r<i,  1.^. 
revivor    1  -,  407. 

.suits  by  •  'ator.s.  .192 

JUSTINIAN, 

rules  of  succession.  682. 

KII.IJNO  OF  ANCESTOR. 

murder»«r  may  not  inherit.  332.  699. 
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KINDRED. 

ancestor  synonymous,  334. 

construction  of  term,  334. 

half-blood,  334. 

term  distinguished  from  consanguinity,  r,74. 

LACHES, 

executor's  right  of  elec  tion  for  compensation  lost,  312. 
probate  of  will,  487. 

LAKE  COUNTY  SUPERIOR  COURT. 
probate  jurisdiction.  4. 

LANGUAGE, 

extrinsic  evidence  in  interpreting;  will,  506. 

nuncupative  will,  477. 

to  indicate  precatory  trust,  '>\0. 

wills,  471,  503. 

LAPORTE  COUNTY  SUPERIOR  COURT, 
probate  jurisdiction,  4. 

LAPSE, 

bequest,  345,  509. 
devise,  474,  502,  509,  516. 

LAST  ILLNESS. 

expenses,  290. 

allowed  during  year,  368. 

may  reduce  widow's  allowance,  220. 

paid  for  widow's  share,  164. 

precedence  over  debts  due  United  States,  288. 

precedence  over  widow's  allowance,  292. 

priority  of  payment,  286. 

when  specific  lien  takes  precedence,  289,  293. 
nuncupative  will  to  be  made  during  last  sickness,  476. 
when  judgments  have  no  priority  over  expenses,  293. 
when  mortgage  lien  superior  to  debts,  226. 
when  payment  of  Hen  takes  precedence  over  expenses,  370. 
widower's  share  not  liable,  224. 
widow's  liability  for  expenses,  361. 

LAST  WILL, 

See  Wills. 

determined  by  law  of  domicil,  498. 
proof,  490. 
validity,  465. 


GENERAL    INDEX.  1881 

[References  are  to  Sections.] 

LEASE.  ^    ,^_ 

administrator  not  relieved  from  paying  rent  by  assignment,  147. 

breach  of  covenants.  261. 

guardian  may  lease  ward's  realty,  567. 

bow  gold,  176. 

husband's  joinder  not  essential,  744. 

Inventory  of  leasehold,  159. 

leasehold  estate.  149. 

order  directing  lease  where  heirs  unknown,  952. 

personalty.  147. 

realty  by  administrator.  244. 

realty  of  unknown  heirs.  353. 

recovery  of  leasehold  In  ejectment,  392. 

transferred  by  assignment.  180. 

treated  as  personalty.  144. 

ward's  estate.  501. 

when  administrator  or  executor  entitled,  198, 

LEGACIES, 

See  Au-iTE-MKNT  uk  LtoAtiKs;  Aukmition  ov  Leoacies;   Legatees; 
Void  and  Lapsed  Legacies. 

application  for  part  paynunt.  956. 

bond  for  delivery  of  specific  legacy,  960. 

bond  to  refund.  959. 

charged  with  debt  of  legatee.  144. 

definition.  343. 

devisee  may  be  charged  with  payment,  347. 

guardian's  duty  to  Lollect,  565. 

Interest.  296.  348. 

Inventoried  by  guardian.  560. 

kinds,  343.  346. 

legatee  may  sue  when  unpaid.  184. 

money  may  be  put  at  interest,  according  to  testamentary  provision, 

713. 
notice  for  part  payment  of  distributive  share,  957. 
obligation  discharged,  345. 
order,  bond  part  payment,  958. 
out  of  what  fund  paid,  347. 
paid  after  debts,  184. 
paid  from  personalty.  195. 
paid  last  from  decedent's  estates.  286. 
payment.  343.  564. 
repugnancy  In  wills,  504. 
right  of  set-off,  331. 
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LEGACIES— ('out  tnucd. 

satisfaction  in  testator's  lifetime,  349. 

set-off  of  debts  owed  by  legatees,  277. 

subject  to  enciinibrance,  484. 

to  creditor.  350. 

unpaid,  renders  administrator  liable  on  bond.  116. 

void  conditions  in  restraint  of  marriage,  515. 

when  legatee  may  contest  will,  533. 

when  made  a  charge  upon  realty,  195,  521. 

wh<'n  roalty  may  be  sold  for  payment.  203. 

LEGATEES. 

See  LK(i.v«iKS. 
admissibility  of  declarations  as  evidence,  539. 
application  for  payment  of  legacy  before  final  settlement,  342. 
bond  for  payment  of  unpaid  claim,  317. 
collection  of  desperate  debts.  1S.'». 
debt  due  estate  deducted  from  legacy.  141 
debts  set  off,  277. 

hostile  feeling  toward  executor  ground  for  r.iiioval,  125. 
Interest  In  contingent  legacy,  514. 
legacy  satisfied  in  testators  lifetime,  349. 
liability  for  ancestor's  debts.  3SC. 
lost  will,  contest  of  validity  of  another  will.  525. 
may  apply  for  production  of  will.  491. 
may  ask  administration  de  bonis  non,  68. 
may  contest  petition  to  postpone  sale,  171. 
may  not  bind  estate  by  contract  with  attorney,  313. 
may  pay  debts  against  estate,  285. 
may  sue  for  unpaid  legacies,  184. 
may  sue  on  e.\ecutor's  bond,  112.  ll.j. 
may  sue  sureties,  110. 

not  entitled  to  possession  without  executor's  assent,  152. 
parol  evidence  to  Identify.  473. 
payment  of  legacy  during  minority.  351. 

petition  to  show  estate  worth  more  than  Ave  hundred  dollars,  360. 
protected  by  probate  court,  365. 
represented  by  executor  or  administrator,  279. 

residuary,  when  may  be  made  administrator  with  thp  will  annexed 
49.  '  ' 

rights  where  testator's  estate  partly  divested  of  title,  485. 
right  to  interest  where  legacy  withheld,  348. 
sued  as  executor  de  son  tort,  71. 
suit  to  construe  will,  531. 

summoned  to  make  defense  against  judgment,  407. 
title  dependent  upon  executor's  consent,  344. 
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hEGATEES— Continued. 

to  giving  refunding  bond,  341. 

to  make  demand  before  suing  for  legacy,  343. 

when  appeal  from  proceeding  brought  by  creditor  governed  by  civil 

code,  428. 
when  claims  not  barred,  246. 
when  contract  enforced  against,  264. 
when  estate  taken  without  administration,  381. 
where  secured  and  unsecured  debts  owed  to  estate,  331. 

LEGITIMACY. 

See  Common  L.vw;    Ii.i.kgitim.\te8. 

LETTERS  DE  HON  IS  NON, 

application  after  final  settlement,  846. 

not  Issued  where  final  settlement  unrevoked,  320. 

Older  of  appointment.  847. 

when  grant  nugatory.  64. 

LETTERS  OF  AD.MIMSTRATION. 
application  for  special,  840. 
as  evidence.  42. 
authority  invested  by.  I'J. 
by  whom  and  how  issued.  42. 
con<lu.siv«'n»«s  of  grant,  y. 
contents  of  petition,  41. 
creditor  may  take  out.  382. 

forms  of  application  for  letters  of  administration.  820-823. 
general  letters  of  administration.  835. 
given  only  after  bond.  S'J. 
grant,  21  44. 

by  circuit  court.  2. 

by  clerk  during  vacation.  12. 

dependent  on  value  of  estate.  22. 

order,  31. 

to  disqualified  persons,  40. 

presumes  death  of  absentee,  60. 
must  be  granted  in  statutory  manner,  26. 
recorded  by  clerk.  42. 
revocation.  26,  121   142. 
time  for  granting.  23. 
to  whom  granted,  31. 

when  administrator  not  required  to  make  profert,  395. 
when  coram  non  judice,  9. 
when  court  should  refuse  to  grant,  27. 
wh»'n  Kianttd  in  absence  of  tangible  assets.  9. 
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LETTERS  OF  ADMINISTRATION— C'o«ttnutd. 
when  set  aside,  126. 
when  void,  22. 
when  voidable,  31,  33. 
where  damages  are  only  assets,  400. 
where  granted,  25. 
who  not  entitled,  38. 

LETTERS  OP^  GUARDIANSHIP, 

approval  by  court.  606. 

common-law    provisions,   584. 

copy  filed  in  habeas  corpus  proceedings,  557. 

form,  994. 

formerly  granted  by  common  pleas  courts,  3. 

guardian  to  give  bond  before  Issue,  552. 

when  attacked  collaterally,  551. 

LETTERS  TESTAMENTARY, 

See  Wills. 
evidence  of  authority  of  administrator  or  executor,  395. 
executor  must  take  out  before  maintaining  action,  392. 
facts  established  before  issue,  45. 
formerly  granted  by  common  pleas  courts,  3. 
granted  by  circuit  court,  2. 
granted  foreign  executors.  50. 
granted  in  another  state,  45. 
issue,  21,  33,  45-53. 

issued  after  decree  establishing  lost  will,  501. 
notice  of  grant,  253. 
power  of  executor  before  issue,  52. 
preceded  by  bond,  91. 

profert  unnecessary  in  action  on  judgment,  395, 
prosecution  of  suits  before  issuance  of,  52. 
right  to,  not  assigned,  48. 
shall  name  executors,  45. 
when  and  to  whom  issued,  45. 
when  coram  non  judice,  9. 

when  must  issue  to  person  appointed  by  will,  45. 
where  executor  fails  to  qualify,  75. 

LETTERS  WITH  WILL  ANNEXED, 
granted  foreign  executors,  50. 
granted  when  executor  removes  from  state,  45. 
issued  after  decree  establishing  lost  will,  501. 
when  legally  granted,  49. 
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LEVY, 

See  Execition;   Jluicial  Sale. 

death  of  defendant  after  levy  and  before  sale,  406. 

decedents'  estates,  443. 

decedents'  taxes,  436. 

infant's  land,  608. 

specific  lien  attaches  after  execution,  363. 

when  decedent's  property  liable,  405. 

when  decedent's  property  subject,  283. 

when  execution  Issued  during  decedent's  lifetime,  293. 

LEX  DOMICILII, 

governs  succession  to  personalty,  668. 

LEX  LOCI. 

controls  realty,  85. 

determines  distribution,  328. 

disposition  of  realty.  498. 

governs  administration,  30,  79. 

governs  construction  of  will,  502. 

governs  descent  of  land,  668. 

governs  distribution  of  surplus,  327. 

governs  real  estate,  86. 

principal  administration,  when  controlling  ancillary  administration, 

30. 
regulates  power  of  foreign  executor,  50. 
satisfaction  of  claims.  29. 
what  It  governs,  79. 

LIENS. 

See  Chattel  Mobtoaoe.s;  JriKiME.NT.s;  Mortgages;  Vendor's  Liens. 

administrator's  sale  to  pay,  22L 

against  widower's  share,  224. 

alien's  rights,  705,  707. 

attaches  to  entire  realty,  197. 

bond  to  secure  payment,  230,  94L 

chattel  mortgage  executed  In  decedent's  lifetime.  362. 

decedent's  debts,  25L 

order  of  payment,  286. 
effect  of  partition  on  Hens,  805. 

effect  on  priority  where  liens  absorb  all  property,  286. 
effect  on  widow's  Interest.  727,  729. 

enumerated  in  guardian's  application  to  sell  realty,  613. 
enumerated  In  petition  for  insolvent  settlement,  366. 
how  encumbered  real  estate  sold,  226. 
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LIENS — Continued. 

interest  of  deceased  partuer,  452. 

judgment,  30,  221,  363. 

justifies  judgment  directed  against  particular  assets,  282. 

legacy  charged  against  land  constitutes,  347. 

liability  of  widow's  interest  to  satisfy,  220. 

lienholders  may  file  claim  against  estate,  225. 

lienholders  parties  to  proceedings  to  sell  realty  for  debts,  205. 

mortgage,  231. 

not  attached  to  general  funds,  331. 

notice  of  sale  subject  to  lien,  234. 

on  estate  for  widow's  share,  1G4. 

on  realty  sought  to  be  sold,  205. 

payment,  221,  370. 

by  guardian,  565. 

when  against  estate,  293. 
petition  to  pay  claim,  parties  to  appeal.  430. 
petition  to  pay  lien  by  trustee  lor  creditors,  1099. 
priority  of  United  States  debts  not  operative  as  lien,  288. 

to  be  fixed  by  court,  214. 
proceedings  for  discharge  instituted  only  after  year,  228. 
proceedings  to  enforce  suspended,  228. 
purchase  by  lienholder  extinguishes  lien,  225. 
purchaser  to  execute  bond  for  payment,  233. 
realty  ordered  sold,  374. 
record  where  claim  secured  by  lien,  267. 
remedy  of  lienholder  against  estate,  293. 
rights  of  lienholder  in  settlement  of  insolvent  estates,  374. 
sale  of  encumbered  realty,  225. 
sale  of  infant's  realty  to  pay,  610. 
sale  price  of  land  sold  subject,  232. 
satisfied  from  widow's  interest,  243. 
set  forth  in  statement  of  claim,  254. 
set-off  against,  371. 
surviving  partner,  462. 
upon  property  which  reverts,  697. 
ward's  estate,  631. 

when  decedents'  taxes  constitute,  441. 
when  decree  has  preference,  387. 
when  heirs'  rights  superior,  197,  331. 
W'hen  judgments  become,  330,  605. 
when  judgment  subject,  574. 
when  legacies  charged  on  realty,  521. 
when  lienholder  not  entitled  to  distribution,  370. 
when  purchaser  entitled,  240,  241. 
when  purchaser  takes  lands  subject,  232. 
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L.IESS— Continued. 

when  securing  claims  against  estate,  280. 

when  takes  precedence  over  expenses  of  administration,  etc.,  289. 
widow's  Interest  inferior  to  rights  of  holders,  729. 
when  superior,  165. 

LIFE  ESTATE. 

devise  during  widowhood,  517. 

dower  at  common  law,  723. 

effect  of  death  of  devisee  of  fee,  516. 

estate  by  the  curtesy,  725. 

present  value  determined  by  life  tables.  813,  819. 

subsequent  childless  wife,  700. 

treated  as  personalty,  144. 

when  construed  a  remainder  in  fee,  505. 

when  passed  by  general  devise,  523. 

when  widow  has  no  Interest  in  husband's  life  estate,  698. 

widow  in  estate  of  husband,  731,  732. 

LIFE  INSURANCE, 

See  Lnsikance. 
of  ab-sentee.  60. 
when  policy  not  assets,  149. 

LIFE  TABLES. 

Amorifan  expectancy  tables,  817. 

annuity  table.  818. 

authentication,  815. 

Carlisle  tables,  816. 

judicial  knowledge  of  contents.  815. 

present  value  tables,  819. 

prominence  given  to  Carlisle  tables,  814. 

rules  for  finding  present  value,  818. 

use  as  evidence,  815. 

use  in  finding  present  value  of  dower  in  curtesy,  813. 

use  of  mortality  tables.  814. 

LIMITATION, 

of  clerk   in  appointing  administrators,  32. 

to  survivors,  472. 

when  in  violation  of  statute  against  perpetuities,  714. 

LIMITATION  OF  ACTIONS, 

See  St-vtitk  of  Limitatioxs. 

LIMITED  ADMINISTRATIONS, 
enumerated,  54. 
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LINEAL  CONSANGUINITY, 
definition,  674. 

LINEAL  DESCENT, 

definition,  672,  683. 

doctrine  of  advancements  applicable,  337. 

right  to  legacy  where  legatee  died  before  testator,  345. 

LINEAL  HEIRS, 

included  in  term  "descendant,"  672. 
inheritance,  684. 

LINEAL  KINDRED, 

when  preferred  to  collateral,  673. 

LISTS, 

appraiser  to  file  list  of  liabilities,  460. 

lands  and  names  of  heirs  on  final  settlement,  969. 

LITIGATION, 

claim  must  be  rejected  before  litigated,  313. 

estopped  by  allowance  of  claims,  270. 

heirs,  about  ancestor's  debts,  229. 

liability  when  caused  by  administrator's  negligence,  287. 

reimbursement  for  preservation  of  estate,  287. 

LOANS, 

guardian,  603. 

made  by  guardian  for  ward,  562. 

when  aliens  have  right  to  make,  705. 

LOCUS, 

not  dependent  upon  residence  of  administrator,  439. 

LOCUS  STANDI, 

when  heirs  have  no  locus  standi  against  surviving  partner,  457. 

LOSSES, 

guardian's  liability,  567. 

change  of  investment  without  order  of  court,  566. 
incurred  by  administrator  carrying  on  trade,  148. 
infant's  liability,  583. 
investments,  148. 
»  liability  of  surviving  partner  to  decedent's  representative,  451. 

made  good  by  administrator  or  sureties,  110. 
personal  liability  of  guardian  who  compromises,  573. 
remedy  upon  guardian's  bond,  594. 
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LOSS  OF  -MEMORY, 

form  of  mental  unsoundness,  468. 

LOST  NOTE, 

competency  of  witnesses  in  trial  of  claim,  417. 

LOST  WILLS, 

complaint  to  establish,  1067. 

decree  establishing  and  probating,  1068. 

decree  recorded,  501. 

degree  of  proof  required  to  establish,  500. 

how  established,  499. 

legatee's  contest  of  validity  of  another  will,  525. 

LLCID  INTERVAL, 

execution  of  wills,  468,  n.  39. 

LUNATIC. 

See  Gi  AiU)i.\NS  of  Pi:r.sons  of  U.xsouxd  Mind. 

appointment  of  guardian,  544. 
disqualified  as  executors,  45. 
may  not  make  wills,  468. 

MACHINERY, 

when  personal  property,  146. 

MAINTENANCE, 

adopted  child,  783. 

child  in  asylum,  550. 

guardian's  duty  to  ward,  558. 

insane  person  under  guardianship,  652. 

parents'  liability  for  maintenance  of  minor  children,  545. 

provision  from  ward's  estate,  555. 

widow,  object  of  dower,  723. 

MAJORITY, 

See  MiNOBiTT. 

conveyance  of  alien's  lands  after  majority,  711. 

estate  turned  over  to  ward,  590. 

guardian's  failure  to  account,  597. 

ratification  of  deed,  581. 

ratification  of  infant's  contracts,  576. 

repudiation  of  infant's  contracts,  577. 

sale  after  ward's  majority,  629. 

setting  aside  guardian's  final  report,  592. 

terminated  guardianship,  551. 
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ward's  estate  not  to  be  leased  beyond  minority  period,  561. 
ward's  majority  terminates  guardianship,  586. 
ward's  right  of  action.  594,  600. 
when  infants  attain,  586. 

MALADMINISTRATION, 

executor's  surety  may  be  sued.  110. 

must  be  charged  against  officer  removed,  133. 

responsibility  for.  76,  93. 

MALE  ISSUE, 

preference  at  common  law,  G76,  6S1. 

MALFEASANCE. 

ground  for  removal  of  executor,  135. 

MALICIOUS  PROSECUTION. 

survival  of  action,  391,  396. 

MALPRACTICE, 

husbands  right  of  action  against  physician,  400. 

MANDATES, 

Issued  by  appellate  judges,  429. 

MANURE, 

when  personalty,  144. 

MARINER, 

use  of  term,  478. 
wills,  478. 

MARION  COUNTY, 

jurisdiction  of  superior  court,  527. 
jurisdiction  of  superior  court,  712. 
probate  court  created  by  legislature,  4,  5. 

MARITAL  RIGHTS, 

when  wife  takes  by  virtue,  728. 

widow  not  liable  for  property  received,  381. 

widow's  interest  in  husband's  estate,  726. 

widow's  right  in  lands  conveyed  as  gift  to  husband,  698. 

widow's  share  not  subject  to  husband's  debts,  219. 
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MARRIAGE. 


See  Abanuonmext;  Adoption  of  Heibs;  Biktu  of  Child;  Common  Law; 
Conveyances;  Clktesy;  Deeds;  Decedents'  Estates;  Dowek;  Hus- 
UAND  AND  Wife;   Invalid  Maukiage;   Issue;  Wills. 

between  parents  of  illegitimate.  720. 

causes  which  render  void,  703. 

conditions  in  restraint,  515. 

contracts  in  consideration,  153. 

devise  in  restraint  of,  514. 

effect  on  adminiirtration  of  executrix,  131. 

effect  on  man's  will,  483. 

effect  on  unmarried  woman's  will,  483. 

effect  on  will,  481. 

female  wards  marriage  terminates  guardianship,  586,  589. 

feme  sole  acting  as  executrix,  46. 

held  to  be  valuable  consideration,  728. 

legitimacy  of  issue,  701.  702. 

"marriage  settlement"  defined,  766. 

marriage  settlement  made  during  marriage.  766. 

no  inchoate  right  of  curtesy  attaches  on  marriage,  725. 

relationship  by  affinity,  674. 

requisite  for  estate  in  lieu  of  dower,  726. 

revocation  of  unmarried  women's  will,  467. 

right  of  surviving  spouse  to  administer  when  marriage  is  only  void- 
able, 35. 

rules  and  construction  of  contracts,  766. 

validity  of  marriage  settlement.  766. 

when  cause  for  removal  of  administratrix  or  executrix,  124. 

when  terminates  guardianship,  551. 

MARRIED  WOMAN, 
as  executrix,  46. 
as  guardian,  548. 

husband  must  consent  to  her  acting  as  administratrix,  38. 
legacy  may  be  adeemed,  349. 

may  act  as  administratrix  only  with  husbands  consent,  38. 
may  carry  on  trade.  333,  744. 
power  to  make  wills,  467. 

MARSHALING  OF  ASSETS, 

order  of  payment  of  debts,  252. 
sale  to  pay  debts,  196. 

MATERNAL  ANCESTORS, 

when  entitled  to  ancestral  estate,  332. 
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MEASURE  OF  DAMAGES. 

action  upon  guardian's  bond,  596. 

death  by  wrongful  act,  402. 

In  suit  on  bond,  119. 

suit  on  guardian's  bond,  G02. 

suit  upon  surviving  partner's  bond,  461. 

when  value  of  services  constitutes,  264. 

MECHANIC'S  LIENS. 

See  Action. 
bind  heirs,  225. 
enforcible  against  heirs,  225. 
not  acquired  against  infant's  property,  567,  576. 
realty  taken  by  widow  under  court's  decree  not  subject,  359. 

MEDICAL  SERVICES, 
claim,  263. 

damages  recovered  for  death  from  wrongful  act  liable,  403. 
father's  liability  when  rendered  to  minor  child,  545. 
furnished  wife  of  insane  person.  6r)2. 
liability  when  for  minor  child,  568. 
payment,  290. 

MENTAL  CAPACITY, 

attested  by  witness,  475. 

competency  of  testimony,  418. 

disposition  of  property  considered  In  determining,  529. 

evidence.  538. 

measure,  529. 

opinion  of  witness,  540. 

testator,  468. 

witness  to  will,  475. 

MENTAL  UNSOUNDNESS, 
contest  of  wills,  538. 
guardianship  of  persons,  637-660. 
partial  insanity,  468. 
testimony  of  nonexpert  witness,  540. 
where  devisee  unaware,  533. 

MESSUAGE, 

used  by  widow,  162. 

MINES, 

widow's  rights,  724. 
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MINORS, 

See  Common  Law;   Lnfants. 

appointment  of  guardian  ad  litem,  608. 

appointment  of  guardians  by  court,  2. 

avoidance  of  conveyances,  579. 

"child"  not  equivalent,  401. 

court  may  appoint  guardian  ad  litem,  212. 

custody,  54tJ,  557. 

discharge  of  liens  on  realty.  610. 

distributive  share  where  no  guardian,  340. 

effect  of  false  representations  of  age  on  contracts.  583. 

effect  of  minority  of  devisee  on  purchase  of  land  from  heirs,  491. 

estates,  administration  controlled  by  Marion  County  Probate  Court,  5. 

estates  formerly  controlled  by  the  common  pleas  courts.  3. 

failure  to  sue  on  bond  of  guardian  removing  from  state,  594. 

father's  liability  for  medical  services  and  funeral  expenses,  545. 

father's  liability  for  support,  556. 

final  settlement  during  minority  void,  592. 

guardian  for  children  of  absentee,  549. 

guardian's  action  for  injuries,  574. 

guardianship.  544. 

guardian  to  list  personalty,  437.  438. 

guardian  to  receive  distributive  share,  339. 

Infant's  right  to  disaffirm  contracts  as  to  personalty,  578. 

lease  of  ward's  estate  not  to  extend  beyond  minority,  561. 

legacies  charged  with  Interest,  348. 

liability  for  funeral  expenses.  289. 

liability  for  guardians  failure  to  report,  597. 

may  sue  on  refunding  bond,  341. 

minority  bar  to  serving  as  executor,  38. 

minority  disqualifies  executor,  46. 

notified  of  administrator's  petition  for  sale,  211. 

payment  of  legacies.  351. 

personalty  assessed  to  guardian,  438. 

platting  of  land  by  commissioners,  624. 

review  of  divorce  proceedings,  608. 

right  of  ratification  at  majority.  581. 

running  of  statute  against.  632. 

selection  of  guardian,  547. 

settlement  during  minority,  587. 

statute  authorizing  appointment  of  guardian.  546. 

support  and  education,  713. 

termination  of  accumulation  at  expiration  of  minority,  713. 

under  guardianship,  settlement  of  estates.  2. 
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MINORS— CoH^HHrd. 

iiso  of  (Iwclling-housf,  etc.,  1»J2. 

when  appointment  of  guar<llan   not  dlatiirbed,  606. 

when  attain  majority.  586. 

when  cannot  inherit  from  alien  father.  705. 

when  legacy  paid  directly  to  minor,  351. 

when  money  deposited  in  saving.s  bank,  340. 

when  parents  entitled  to  custody  as  against  legal  guardian.  545,  555. 

where  no  estate  and  natural  gviardian  unfit,  550. 

MIS.M'I'KOl'lti.VTlON. 

assets,  ground  fur  removal  of  executor,  135. 

MISCONDUCT, 

as  ground  for  refusal  to  compensate  admlnislrator,  311. 
effect  on  widow's  allowance.  329. 
ground  for  removal  of  cxt'cutor.  77. 

mismanagemp:nt. 

coexecutors'  and  administrators'  liability,  116. 
remedy  upon  guardian's  bond,  594. 
responsibility  of  coexecutors,  93. 
resulting  in  loss,  constitutes  devastavit,   110. 
surviving  partner's  liability. 

mistakes, 

as  grounds  for  setting  aside  settlement,  321. 

conditions  in  guardian's  additional  bond,  618. 

corrected  in  guardian's  report  before  tlnal  settlement.  585. 

corrected  in  partial  accounts,  308. 

correction  in  will,  508. 

description  of  ward's  interest  in  real  estate  sold,  612. 

failure  to  get  credit  from  an  administrator,  381. 

ground  for  attacking  final  settlement.  323. 

for  questioning  final  settlement,  113. 

for  setting  aside  guardian's  final  settlement.  592,  593. 

for  setting  aside  purchase  from  deceased  partner's  administra- 
tor, 453. 

for  vacating  final  settlement,  600. 
in  making  final  settlement,  317. 
in  wills,  507. 

payment  of  creditor,  285. 
probate  of  will  in  wrong  county,  490. 
testator's  verbal  declarations  may  not  prove,  511. 
when  ground  for  setting  aside  settlement,  322. 
when  judgment  may  be  set  aside  by  infant  on  majority,  388. 
when  no  cause  for  setting  aside  settlement,  323. 
where  money  paid  by  mistake  to  guardian,  595. 
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MISTRESS, 

or  intestate,  no  suitable  administrator,  38. 

MONEY, 

accepted  in  lieu  of  surety,  97. 
administrator's  liability  for  deposits,  300. 
advanced  by  parent  to  child,  336. 
assets,  149. 

chargeable  to  administrator's  account,  299. 
conversion  by  guardian.  596. 
deposited  in  extcutor's  individual  name,  112. 
failure  to  pay  Into  court,  ground  of  action,  112. 
guardian's  investment  for  ward.  363. 
guardian  to  receive  for  ward's  realty,  625. 
in  hands  of  rfnio-  140. 

in  payment  for  pi  jrators  sale,  173. 

loan  of  ward's  money,  662. 
paid  Into  court.  297. 

partleii  In  action  to  recover  for  ward,  570. 
place  of  assessment.  439. 
recovery  l)y  forf-lgn  guardian,  r.<<4 
from  former 
M  to  be  paid  i:: 
surviving  partner's  Inventory,  459. 
teatamen'"--   i.<-..viiilon  for  putting  at  Interest  for  l^fneflt  of  legatee, 

718. 
unknown  ii-  ir.-,  disposition,  354. 
when  aliens  have  right  to  make  loans.  705. 
when  borrowed  money  treated  as  advancement,  695. 
widow's  share.  164. 

MONO.M.\NIAC. 

See  GiARDt.^xs  or  Persoxs  or  U.xsoim)  Mi.\d. 

definition,  529.  637. 

MONUMENT. 

payment.  289. 

.MORAL  INJISTICE. 

no  Kround.s  for  Impeai  hinir  will,  r.j'* 

.MORTALITY   TABLES. 

See  Life  Tables. 

.MORTGAGEE. 

See  MoRTOACE.s. 
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MORTGAGES, 

See  FoRECLosiBK  OK  Mortgages. 

administrator's  bond  on  mortgage  of  real  estate,  920. 

administrator's  right  of  ejectment  against  mortgagor,  393. 

administrator's  ripht  to  sue,  393. 

by  alien,  705,  707. 

by  heir,  231. 

by  residuary  devisee,  521. 

by  wife  of  insane  husband,  1049. 

common-law  rule,  152. 

conipiaint    to   set   aside   mortgage   given   by   assiMnor   for  creditors, 

1115. 
discharged  before  general  debts  paid.  221. 
discharge  when  devise  subject,  520. 
effect  of  partition  on  mortgages,  805. 

equity  of  redemption  in  lands  under  mortgage  subject  to  sale,  199. 
estates  by  entireties,  775. 
executed  to  administrator,  238. 
executor  may  redeem  property,  lt)3. 
gift  of  testator's  interest,  347. 

guardian's  application  for  mortgage  of  wards  realty.  630. 
guardian's  power,  634. 
heir  indebted  to  estate,  331. 
infants,  582. 

interest  when  legacy  consists  of  mortgage,  348. 
joinder  of  husband  in  mortgage  of  wife's  separate  estate,  744. 
joint,  effect  of  husband's  death,  256. 
liability  of  widow's  interest  to  satisfy,  220.  , 

mortgagee's  administrator's  right  of  ejectment,  393. 
on  decedent's  real  estate,  226. 
on  realty  of  insolvent  estate,  370. 
order  on  petition  to  mortgage  real  estate,  919. 
order  on  petition  to  set  aside  mortgage  of  assignor  for  creditors, 

1116. 
ownership,  144. 

paid  after  preferred  claims,  221. 
parties  to  suit  to  foreclose,  228. 
partnership  property,  452. 
payment  when  against  estate,  293. 
personalty.  149,  151.  152. 

petition  for  payment  by  trustee  for  creditors,  1101. 
petition  to  mortgage  real  estate,  918. 
promise  to  pay,  278. 

property  descending  to  heir,  satisfaction,  196. 
purchase-money,  satisfied  from  widow's  interest,  243. 
purchaser  may  agree  to  pay,  235. 
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}^10RTG  AGES— Continued. 

realty  by  administrator,  244. 

replevin  on  personalty  encumbered  by  chattel  mortgage,  362. 

right  of  mortgagee  to  file  claim,  227. 

right  of  mortgagee  when  purchaser  at  administrator's  sale,  233. 

right  of  widow  to  mortgage,  735. 

rights  of  mortgagee  against  general  creditors,  226. 

rights    of    mortgagee    when    mortgaged    property    converted    into 

money,  227. 
rights  of  mortgagee  where  mortgage  unrecorded.  226. 
rights  of  mortgagee  where  residuary  devisee  mortgages  realty,  521. 
rights  of  surviving  spouse  In  purchase-money  mortgage.  751. 
sale  of  inchoate  interest  of  wife  in  husband's  mortgaged  property, 

770. 
to  secure  purchase-money,  239. 
upon  decedent's  estate.  293. 

upon  heir's  interest  when  heir  indebted  to  estate,  331. 
waiver  of  widow's  Interest  by  Joinder,  221. 
waiver  of  wife's  right  by  Joinder,  727. 
ward's  realty,  565.  609-636. 
when  administrator  may  redeem,  198. 
when  aliens  have  right  to  make.  705. 
when  b«'quest  adeemed.  349. 

when  guardian  may  mortgage  ward's  realty,  567. 
when  purchaser  takes  land  subject,  232. 
when  taken  as  additional  security,  233. 
widower's  Interest  liable.  224. 
widow's'  liability,  363. 

MORTGAGOR, 

See  Mortgages. 
MOTHKR. 

competent  witness  in  bastardy  cases,  396.  417. 

disinheritance  of  son,  513. 

effect  of  survival  of  husband's  mother  on  widow's  share,  329. 

Illegitimate  heirs.  335. 

inheritance  from  child.  685. 

mother-in-law  not  an  ancestor,  671. 

right  of  action  for  injury  or  death  of  child,  401. 

right  to  decedent's  estate.  333. 

when  entitled  to  intestate's  estate.  332. 

when  natural  guardian  of  child,  544. 

when  right  of  action  for  ward's  death,  401. 

MOTIONS, 

actions  to  contest  wills,  532. 
administrator  to  dismiss  action,  274. 
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MOTIOSS—Continurd. 

(llstiilssal  of  appeal,  433. 

for  venire  de  novo,  319. 

JudKnient  to  satisfy  Judgment  set  off.  404. 

new  trial  in  partition  proceedinRS,  793. 

ot)Je(tion  niail»*  hy  nunion.  HOS. 

prol)ate  of  wills,  4S7. 

remedy  where  charatter  of  administrator  umertain.  395. 

to  make  administrator's  roniplaint  more  specific,  395. 

to  make  complaint  more  specific.  598. 

to  set  aside  partition  commissioners'  report,  803. 

to  strike  out  testimony  of  incompetent  witness,  417. 

MLTLTIPLICITY  OV  Sl'ITS, 

avoided  by  (Oii.solidatioii  of  claim.-.  l'7i 

MUNICll'.M,   COKi'OR.AJ  lu.NS, 
as  beneficiaries,  473. 

MURDERER. 

no  Inheriiaiur  wiifrt-  ancestor  kilb'd,  332. 
shall  not  inherit,  699. 

MUTUALITY. 

application  of  principle.  4.^3. 

claims  or  judRments  to  be  set  off,  404. 

contract  not  destroyed  by  death,  248. 

requirements  of  principle,  233. 

requirements  of  principle  concerning  debts.  277. 

rule  concerning  competency  of  witnesses,  411. 

iMUTUAL  WILLS, 
validity,  470. 

NATURAL  GUARDIANS, 
definition,  ii44,  54.5. 

father  natural  guardian  of  infant,  557. 
provision  where  unfit  to  have  charge  of  children,  550. 
when  mother  is  natural  guardian,  556. 

NATURAL  HEIRS, 

See  Heibs. 
construction  of  terms,  690. 

NATURALIZATION, 

See  Aliens. 
confers  citizenship  on  aliens,  704. 
disability  of  aliens  to  own  property,  705,  706. 
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NAVIGABLE   WATERS. 

action  for  wrongful  death  on  navigable  waters,  399. 

NECESSARIES. 

8«e    I.MA.NTS. 

deflnitlons,  577. 

furntuhed  Insano  persons.  652. 

guardian  may  judge  what  constitutes.  :,<,. 

infant'H  contract.  57t>.  577. 

liability  of  husband.  153. 

liability  uf  ward's  estate.  56S. 

payment  by  guardian.  571. 

whi-n  guardian  iM>rbunally  liable,  570. 

widow  entitled  to  credit.  165. 

NEGLECTED  CHILDREN, 
adoption.  781. 

NEGLIGENCE. 

itor  llublf  for  wrongful  d«'lay.  1"J6. 

.itor'H  [M-rsonal  llablllt>   to  third  |>ersons.  391. 
ailfgatton   In  complaint  against  guardian.  filtS. 
as  ground  for  refusal  to  coDii>onsatt'  administrator,  :'.  11 
considered  In  com|>enBatlng  administrators,  311. 
employment  of  agent,  admlnlstrator'it  liability.  301. 
gruunci  for  removal  of  guurdiun,  6U»j. 

i.'.ed,  565. 
prut)ate  of  will,  487. 

right  of  action  for  Injuries  causing  death.  400. 
to  determine  administrator's  liability  regarding  bank  deposits,  300. 

NEGOTIABLE  PAPER. 

as  claim  against  estate.  278. 

l>ersonalty.  149. 

when  Interest  allowed  by  administrator,  296. 

NEPHEWS. 

degree  of  relation  to  uncle.  674. 

NE  UNQl'ES  EXECUTORS  AND  AD.MINISTRATORS. 
plea  In  abatement,  395. 

NEW  ASSETS. 

necessitate  new  Inventory.  161. 
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NEW  BOND, 

after  releaso  of  surotles,  lO.'j. 

definod,  97. 

effect  of  filing.  553. 

executors,  effect,  97. 

lalhire  to  give,  cause  for  removal,  129. 

for  sale  of  realty,  100. 

guardian,  552. 

liability  of  obligors,  106. 

liability  i)rospectlve,  595. 

on  destruction  of  old,  103. 

when  required  of  guardian.  Hdl,  >; IS 

NEWSPAPER, 

notice  for  removal  of  guardian,  606. 

of  administration  to  absentee,  58. 

of  ai)pIlcatlon  for  removal  of  executor.  132. 

of  :i|)i)ointmt'nt  of  administrator,  43. 

of  filing  of  petition  to  prevent  sale  of  realty,  246. 

of  grant  of  letters,  253. 

of  probate  of  absentee's  will,  4i»5. 

of  revocation  of  will.  542. 

to  unknown  heirs,  354. 
I)ublicatloii  of  adnUnlstrator's  sale  of  realty,  209. 
publication  of  notUe  of  anion  against  unclaimed  estates,  712. 

of  administrator's  petition  for  realty  sale.  210. 

of  hearing  on  account,  304. 

of  Insolvency,  367. 

of  money  to  credit  of  unclaimed  estates,  712. 

of  sale,  234. 

of  widow's  petition,  359. 

of  will  contest,  536. 

NEW  TRIAL, 

after  trial  of  exceptions,  319. 

case  of  claims  against  decedent's  estate,  274. 

death  of  party  before  new  trial  had,  396. 

in  claim  cases,  284. 

in  partition  proceedings.  792,  793. 

not  allowed  in  proceedings  to  sell  realty  for  debts,  213. 

NEXT  FRIEND, 

power  to  prosecute  suit  in  minor's  behalf,  575. 

recovery  of  damages  for  minor,  574. 

suit  to  contest  will  for  infant,  523. 

to  maintain  suits  by  infant,  607. 

verification  of  infant's  complaint  in  will  contest,  532. 
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NEXT  OF  KIN. 

See  Common  L^vw. 

action  against  executor  de  son  tort.  71. 

appllt  atlon  of  phrase,  403. 

beutflted  by  damages  obtained  for  death    resulting   from   wrongful 

act,  3J>9. 
classes.  673. 

common-law  distribution  to  next  of  kin,  693. 
d«nnfd.  34.  37,  673. 
<llstlnKulHh«*d  at  common  law  from  heirs  at  law,  673. 

jjlare  of  alien,  70S. 
_   .  ..r  preferred  after,  40. 

limitation  of  term,  673. 

may  not  compromise  action  for  personal  injuries,  400. 
measure  of  damages  for  death  by  wrongful  act.  402. 
not  parties  m  suit  against  estate,  279. 
protected  by  prol)ate  court,  365. 
rule  of  inheritance,  684. 

title  not  excluded  by  merely  negative  words.  502. 
to  receive  lapsed  devise  to  charity,  474. 
when  may  not  ask  revocation  nor  removal,  134. 
when  must  be  appointed  administrator,  32. 
when  to  receive  lapsed  legacies,  345. 
without  interest  in  estate.  36. 

NO.MINKK. 

of  testator,  when  appointed,  47. 

NONASSL'MPSIT, 

plea  in  action  against  admlnlstraior.  114 

NON  CO.MPOS  MENTIS, 

See  Gi  AKuiANs  roH  PtKso.xs  or  U-nsolsd  Mind. 

may  not  make  wilKs.  468. 

NON  EST  FACTU.M. 
plea,  278. 

NONEXPERT  WITNESS, 
definition.  540. 

NONRESIDENCE, 

<  ause  for  removal  of  executors,  130. 

contest  of  will  after  removal  of  disability.  534. 
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NONRESIDENCE— Continued. 

defense  for  filing  suit  after  settlement,  384. 

defense  of  creditor  suing  two  years  after  settlement,  381. 

no  disqualification  as  executor,  4;j. 

not  statutory  disqualification  of  administrator,  38. 

principal  of  decedent  surety,  effect  on  liability,  262,  266. 

suit  by  creditor  after  removal  of  disability,  383. 

NONRESIDENTS. 

action  for  wrongful  death,  78. 

appointment  of  administrator  for  nonresident,  27.  , 

appointment  of  guardian  for  infant,  546. 

executor,  application  for  removal,  132. 

foreign  executors,  .^)0. 

may  sue  on  refunding  bond  when  heir,  341. 

notification  of  administrator's  petition  to  sell  realty,  210. 

place  of  proof  of  wills,  526. 

recovery  of  damages  for  death  by  wrongful  act,  403. 

when  damages  only  assets  of  estate,  400. 

where  personalty  listed,  437. 

NOTES, 

See  AccErTAXci:;   Bills  .\.\i)  Notks;   Promissoiiy  Notes. 

NOTICE, 

See  Action;   Process. 

action  against  unclaimed  estates,  712. 

action  to  contest  will,  536. 

administrator's  compensation,  not  required,  311. 

administrator  who  is  guardian,  319. 

appearance  of  defendant  to  answer  petition,  213. 

application  for  removal  of  executor,  132,  133. 

application  to  appeal  after  specified  time,  433. 

appointment  of  administrator,  43,  253,  834. 

charge  upon  lands  created  by  will,  520. 

commissioners'  sale  of  realty,  1134. 

creditor's  petition  for  realty  sale,  208. 

deposition  in  probate  matter,  493. 

disaffirmance,  580. 

effect  of  failure  to  serve  notice  of  proceedings  to  adoption,  780. 

entry  of  claim  constitutes,  267. 

executor's  sale,  192. 

existence  of  debts  due  United  States,  288. 

filing  of  claim  constitutes,  254. 

filing  of  petition  to  prevent  sale  of  realty,  246. 

final  reports,  970. 
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KOTICE— Continued. 

final  settlement,  318,  379. 

further  account,  307. 

given  on  release  of  surety,  106. 

guardian's  sale  of  realty,  1021. 

guardian  to  file  new  bond,  552. 

hearing  on  account,  304. 

insanity  proceedings,  640. 

insolvency,  367,  989. 

jurisdiction  of  parties  acquired  by,  209. 

lends  about  to  escheat,  711. 

listing  of  omitted  property,  436. 

minor  defendants  of  realty  sale,  212. 

none  required  where  partnership  dissolved  by  death,  446. 

notice  of  appointment  of  trustee  for  creditors,  1084. 

of  intended  resignation,  123. 

of  proceedings  for  removal  of  e.vecutors,  133. 

order  of  distribution  final  where  notice  given,  326. 

parties  to  suit  to  have  settlement  set  aside,  321. 

part  payment  of  distributive  share,  957. 

pendency  of  petition  for  realty  sale,  373. 

petition  by  creditor,  943. 

petition  for  receiver  for  partnership  business,  464. 

to  sell  real  estate,  923. 
place  of  sale,  234. 
private  sale,  232. 

personal  property,  871. 
probate  of  absentee's  proof  of  will,  495. 
proceeding  to  contest  probate  of  will,  488. 

to  release  guardian's  surety,  553. 

to  revive  judgment,  409. 

to  sell  or  mortgage  realty,  244. 
proof  of  nuncupative  wills,  476,  477. 

publication  of  notice  of  money  to  credit  of  unclaimed  estates,  712. 
public  sale  by  trustee  for  creditors,  1086. 
public  sale  of  personal  property,  865. 
realty  sale  at  public  auction,  234. 
removal  of  guardian,  606. 
request  of  surety  for  release,  860. 
resignation  of  administrator,  314. 
revocation  of  will,  542,  1076. 
sale  by  administrator,  172. 
sale  of  contract  for  land,  181. 
sale  of  realty,  372,  934. 
sale  of  ward's  realty.  623. 
sale  without  order  of  court,  192. 
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[References  are  to  Sections.] 
NOTICE— Continued. 

statute  concerning  final  settlement  notice,  326. 

to  absentee,  838. 

to  creditors  on  partial  report,  964. 

to  guardian  of  petition  to  remove,  1000. 

to  guardian  of  petition  to  reinvest,  1007. 

to  interested  parties  in  probate  matter,  493. 

to  parties  to  executor's  petition  to  sell  realty,  210. 

to  unknown  heirs,  354. 

waiver,  211. 

by  defendant  or  by  guardian,  924. 
ward  to  take  notice  of  guardian's  final  report,  586, 
when  guardian  entitled  before  removal,  606. 
when  presumed,  209. 
widow's  claim  and  filing  of  inventory.  359. 

NOVATION, 

fraud  absent  to  make  good  case,  173. 

NUNC  PRO  TUNC, 

when  order  may  not  be  entered,  617. 

NUNCUPATIVE  WILL, 
defined,  465,  476. 

restricted  to  statutory  cases,  477. 
soldiers  and  sailors,  478. 

OATHS, 

administrator  may  administer,  188. 

application  for  removal  of  executor,  134. 

appraisers,  163,  216. 

appraisers  of  estate  under  five  hundred  dollars,  358,  979, 

appraisers  of  ward's  realty,  616, 

appraiser,  to  schedule,  459. 

assessment  of  property,  440. 

attached  to  inventory,  168. 

attached  to  sale  bill,  174. 

by  administrator,  necessary  before  action,  95. 

complaint  for  concealment,  187. 

denial  of  signature  to  notes,  278. 

examination  and  parties  to  petition,  213. 

examination  of  administrator,  206,  271,  305. 

examination,  person  accused  of  conversion,  187. 

executors  and  administrators,  91,  186,  238,  829. 

guardian,  552,  585,  597,  602,  992. 

partition  commissioners,  799. 

plaintiff  in  action  to  enforce  judgment  against  decedent's  estate,  407, 
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OATHS— Continued. 

probate  commissioner,  17. 

surety,  91,  830. 

to  accompany  application  for  removal  of  executor,  124. 

to  complaint  in  action  to  establish  lost  will,  499. 

to  support  administrator's  statement  of  small  expenditures,  309. 

to  verify  administrator's  petition  to  sell  realty,  204. 

trustee  for  creditors,  1081. 

verification  of  guardian's  inventory,  559,  560. 

verification  of  petition  for  insolvent  settlement,  366. 

verification  of  petition  to  sell  ward's  realty,  G13. 

verifying  application  for  removal  of  executor,  125. 

when  omitted,  94. 

widow  to  inventory  of  estate  under  five  hundred  dollars,  358. 

OBJECTIONS, 

appointment  of  administrator,  when  made,  66. 

evidence,  424. 

probate  of  wills,  488.  1072. 

raising  admissibility  of  evidence,  424. 

specified  in  exceptions  to  report.  319, 

to  confirmation  of  sale,  938. 

to  inventory  and  appraisement  of  $500  estate,  983. 

OCCUPANCY. 

means  of  acquiring  title  by  purchase,  686. 

OFFICE, 

term  of  probate  commissioner,  17. 

OFFICE  FOUND. 

enforcement  of  forfeiture  of  alien's  land.  708. 

OFFICER. 

action  on  bonds,  600. 

certification  of  foreign  will.  49S. 

provisions  concerning  bonds,  594. 

state,  party  defendant  in  contest  of  will,  527. 

OMISSIONS, 

not  supplied  by  parol  evidence,  507. 

omitted  property  assessed  against  decedent's  estate,  436. 

omitted  words  supplied  in  will,  505. 

right  of  action  for  injury  or  death  of  ward,  574. 

OPINIONS, 

expert  witness.  540. 

opinion  definition  defined.  540. 

sanity,  658. 
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ORDER  BOOK, 

to  contain  record  of  duties  of  probate  commissioner,  18. 

ORDER  OF  COURT, 

See  Jl'DGMENTS. 

adjudging  will  invalid  and  invoking  probate,  1074. 

administrator  may  sell  realty  to  pay  debts  only  by  order,  195. 

administrator  not  to  sell  without,  191. 

adoption  of  heirs,  782,  1122. 

allowance  of  claim  of  administrator,  907. 

allowing  defense  of  claim,  903. 

application  of  assets,  252. 

appointment  of  appraisers  to  sell  ward's  property,  1013. 

commissioners  to  convey  realty,  954. 

executor  or  administrator,  831. 

guardian.  933. 

guardian  for  habitual  drunkards,  1052. 

receiver  on  death  of  partner,  1147. 

special  administrator,  845. 
approval  of  guardian's  accounting  in  final  settlement,  1031. 

partition  sale,  1136. 

plat,  1019. 

purchase  of  real  estate  by  administrator,  888. 

sale  to  reinvest,  1010. 
assigning  administrator  to  purchase  property  on  execution,  886. 
authority  of  guardian  ad  litem,  575. 
authorizing  change  of  investment,  1003. 

guardian  to  assent  to  parol  partition,  1125. 

guardian  to  make  repairs,  565. 

guardian  to  mortgage  ward's  realty,  565. 

guardian  to  sell  realty,  1014. 

private  sale,  154. 

wife  to  convey  or  encumber  realty  of  insane  husband,  1048. 
bond  part  payment  of  legacies,  958. 
citation  issued  upon,  132. 
citation  to  produce  will,  1062. 

claim  where  estate  surety  and  principal  insolvent,  913. 
confirmation  of  change  of  investment,  1005. 

clerk's  acts,  487. 

clerk's  report  of  guardian's  letters,  996. 

guardian's  agreement  to  convey  realty  to  railroad  company, 
1025. 

partial  report,  962. 

private  sale  of  personal  property,  872,  873. 

sale,  940. 

sale  by  trustee  for  creditors,  1093. 
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ORDER  OF  COURT— Continued. 

confirmation  of  sale  of  interest  of  deceased  partner,  1153. 

sale  of  property  bought  on  execution,  892. 

sale  of  realty  by  guardian,  1023. 

sale  of  realty  contract,  882. 

sale  of  realty  under  will,  948. 
considered  executor's  appointment,  92. 
construction  of  will,  1078. 
controls  distribution  of  surplus,  339. 
conveyance  of  property  bought  on  execution.  896. 
declaring  insolvency,  366. 

decreeing  title  of  widow  to  five  hundred  dollars,  357. 
directing  examination  of  assignor  for  creditors,  1113. 

insolvent  settlement,  367. 

payment  by  trustee  for  creditors,  1102. 

plat  by  guardian,  lOlS. 

private  sale,  175. 

realty  sale,  when  erroneous,  212. 

release  of  lien  where  heirs  unknown,  952. 

sale  to  reinvest  proceeds,  1008. 
dismissing  claim,  908. 

I'listribution  by  trustee  for  creditors,  1104. 
effect  of  claims  during  year,  368. 
executor  may  petition  for,  195. 
executor  may  sell  without,  191. 
filing  desperate  claims,  900. 
final  settlement,  307,  320,  966. 
final  when  approving  final  settlement,  592. 
finding  ward  of  sound  mind,  1042. 
foreign  adoption,  1123. 

for  lease  or  mortgage  of  decedent's  realty,  244. 
governs  sale  of  ward's  realty,  625. 
guardian's  account  in  final  settlement,  1032. 
guardian's  authority  to  change  investments,  566. 
hearing,  305. 

in  estate  administered  on  worth  less  than  $500,  982. 
in  matter  of  absentee,  839. 
insolvency,  986. 

interlocutory  orders  in  partition  proceedings,  798. 
issuing  new  bond  filed  on  surety's  release,  862. 
may  authorize  realty  sale,  195. 

must  be  complied  with  to  render  private  sale  valid,  176. 
must  follow  statute  concerning  priority,  294. 
necessary  for  guardian  to  sell  or  encumber  realty,  567. 
noncompliance  with,  ground  of  action,  112. 
notice  to  guardians  to  pay  ward's  debts,  568. 
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ORDER  OF  COURT— Continued. 
of  discharge,  352. 
on  claim  where  estate  surety  is  maliing  new  party.  914. 

complaint  for  concealment,  858. 

complaint  for  intermeddling,  856. 

final  report  of  partition  commissioners,  1139. 

final  report  of  surviving  partner,  1155. 

final  report  of  trustee  for  creditors,  1118. 

final  settlement,  972. 

first  report  of  trustee  for  creditors.  1111. 

petition  by  husband  of  insane  wife  to  convey  realty,  1044. 

petition  for  control  of  realty  by  administrator,  951. 

petition  to  mortgage  real  estate,  919. 

petition  to  plat  lands,  932. 

petition  to  remove  administrator,  850,  852. 

petition  to  sell  interest  of  deceased  partner,  1150. 

petition  to  set  aside  final  settlement,  973,  974. 

petition  to  set  aside  mortgage  given  by  assignor  for  creditors 
1116. 

proposition  by  heirs  to  pay  debts.  916. 

report  of  sale  of  stock,  876. 
payment  of  claims,  285,  294. 
payment  of  claims  against  guardian,  572. 
payment  of  lien  by  trustee  for  creditors,  1100. 
permitting  sale  or  mortgage  of  realty,  244. 
personalty,  subject,  156. 
petition  to  sell  ward's  realty,  609. 
postponement  of  sale,  868. 
postponing  sale  by  trustee  for  creditors,  1089. 
power  to  sell  implied  without,  191. 
private  sale  by  trustees  for  creditors.  1091. 
probate  of  will  impervious  to  collateral  attack,  496. 
questions  determined  relative  to  mortgage  of  ward's  realty,  634. 
removal  of  executor,  accounting  required  on  appeal,  140. 
removal  of  trustee  for  creditors  for  cause,  1109. 
removal  of  trustee  for  creditors  on  petition  of  creditors,  1108. 
removing  or  refusal  to  remove  guardian,  1001. 
report  of  sale,  176. 
report  of  ward's  death,  1029. 
report  of  worthless  sale  note,  902. 

requiring  administrator  to  file  petition  for  sale  of  real  estate,  944. 
requiring  notice  of  private  sale,  172. 
sale  of  corporate  stock,  875. 

property  purchased  on  execution,  890. 
real  estate  by  administrator,  928. 
real  estate  contract,  880. 
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ORDER  OF  C0\:RT— Continued. 

sale  of  realty,  time  of  making,  202. 

uncollected  accounts  by  trustee  for  creditors,  1095. 

ward's  realty,  623. 
sale  to  satisfy  judgment,  407. 
selling  perishable  property,  878. 
selling  personal  property  at  private  sale,  869. 
set  aside  before  widow  deprived  of  right  to  sue  for  claims  of  estate, 

364. 
statutory  power  to  sell  without,  192. 
supervising  payment  of  balance,  326. 
to  compel  administrator  to  grant  widow's  allowance,  167. 
to  compound  debts,  185.  898. 

to  continue  business  until  sale  by  trustee  for  creditors,  1097. 
to  extend  term  of  credit,  175. 
to  pay  suretyship  claim.  911. 
to  reappraise  real  estate,  930. 
to  settle  as  in.solvent  and  sell  realty,  988. 
upon  e.xamination  of  assignor  for  creditors,  1114. 
vacation  of  sales,  939. 

validates  guardian's  sale  of  ward's  realty,  623. 
vesting  estate  in  widow,  984. 

when  appointment  of  guardian  completes  it,  551. 
when  approval  of  final  settlement  conclusive,  318. 
when  binding  although  obtained  by  fraud,  214. 
when  concludes  parties,  214. 
when  executor  may  not  sell  without,  191. 
when  merely  interlocutory,  308. 
when  returnable  to  probate  court,  5. 
when  unnecessary  for  resale,  214. 
where  insolvency  is  not  proven,  912. 

ORDER  OF  DISTRIBUTION, 
contents,  326. 
decedent's  estate,  339. 

designation  of  those  to  whom  shares  paid,  339. 
invalid  during  pending  litigation,  326. 
parties  to  appeal,  430. 
should  be  final.  326. 

ORDER  OF  SALE, 

appeal  where  action  brought  to  secure,  428. 
bond  a  prerequisite,  101. 
carried  out  by  successor,  215. 
constitutes  administrator's  authority,  214. 
defects  in  petition  cured,  614. 

59— Pro.  L.\w. 
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I  Referenct'a  are  In  Sfctinn.%  ) 

ORDER  OF  SALE—Cuntinucd. 
encumbered  realty,  21*5. 
followed  by  appraisement.  175. 
interlotutory  order,  214. 
invalid  without,  notice  or  appcaranr  »•.  L'09. 
petition  contested  by  heirs.  213. 
to  comply  with  .statute.  214. 
to  satiyfy  judjimenl,  407. 
ward's  realty,  G12,  623. 
what  specified,  232. 

when  erroneous  without  appointment  of  Kuanllan  ad  lUem.  212. 
when  not  binding  on  minor  defendantu,  212. 
when  not  collaterally  Impeached,  214. 
when  not  revised,  238. 
widow's  interest  not  Included,  214. 

ORIGINAL  JURISDICTION. 

Marion  County  Probate  Court.  .'.. 
probate,  in  circuit  court.  2. 

ORNAMENTS, 

omitted  from  inventory,  1G2. 

OVERPAYMENT, 

recovery  from  creditor,  2.S.'i. 

OWNERSHIP, 

administrator  over  debts.  155. 
when  asserted  by  intermeddler,  70. 

PARAGRAPHS. 

joinder  by  executors  and  administrators.  398. 

PARENT  AND  CHILD, 

advancement  to  child,  695. 

agreement  as  to  price  of  infant's  land  for  right  of  way   6"? 

conveyance  to  child  presumed  advancement,  336 

descent  of  property,  748. 

legitimacy  of  issue,  701-703. 

may  disinherit  children.  473,  685. 

natural  guardians  of  child,  .t44. 

not  obliged  at  common  law  to  support  infants    556 

portion  may  be  ademption  or  satisfaction  of  legacy   349 

recovery  for  services,  263. 

recognition  of  illegitimate,  719. 

right  to  decedent's  estate,  333. 

value  of  advancement,  337. 
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I'AllKNT  AND  CHILD— i'onttnutd. 

■A  entitled  to  control  of  minor  children  as  against  legal  guardian, 

when  entitled  to  custody  of  minor  child.  555. 
when  entitled  to  Intentate's  estate,  332. 

PAROL  A<;i  N'T. 

lo  d.  are,  762. 

PAROL  KVIDKNrK. 

Intention,  507. 

making  advancement,  336. 
■canned.  264 
14. 

.   advancement  Intended  aa  ademption  of  leg- 
acy, S38. 

f '  t-xrrutlon  of  will.  475. 

<b  real  value  of  appraised  property,  168. 
whvtx  ulmlsBlble  In  ault  on  bond.  113. 

PAROL  PARTITION, 

I.- tuion  by  guardian  to  )oln  In.  1124. 
validity.  7M. 

PART- 


PARTIAL  RKf»ORT 


be  required,  297a. 
quired  after  flUng.  307. 


PARTIAL  Sl-nTLEMENT. 

nnal  H«  ttlement  without  notice  has  effect.  318. 
guardlan'it  report,  1030. 
Insolvent  estate.  369. 

"Ullt,    pisi. 

-   s. 

PART  IKS. 

See  AcTto.'«B:    Detc.xoa.'its;    iNTEarMTiD  Partieh;    PLAirtrirrs. 

action  a^-  ""'    "''' 

a.  r'g  debta,  386. 

cuitiii.  riiiuletrator's  Rucceaaor.  396. 

for  Inj  ' 
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\References  are  to  tiections.] 

PARTIES— C07itinucd. 

action  in  favor  of  partnership,  456. 

on  joint  contract,  396. 

to  avoid  sale,  241. 

to  contest  will.  525,  527,  532. 

to  enforce  judgment  against  decedent's  estate,  407. 

to  enforce  sewer  assessment  against  husband's  lands,  730. 

to  establish  legitimacy,  702. 

to  establish  lost  will,  499. 

to  foreclose  mortgage,  229. 

to  have  guardian's  sale  set  aside,  632. 

to  recover  money  for  ward,  570. 

to  recover  possession  of  ward's  realty,  574. 

to  recover  unpaid  taxes,  438. 

to  revive  judgment,  409. 

to  set  aside  judgment  or  allowance  of  claim,  284. 

to  set  aside  settlement,  322. 

where  lands  escheat,  711. 
adoption  of  children  in  custody  of  Board  of  Children's  Guardians, 

779. 
appointment  of  guardian  ad  litem,  544. 
bound  by  allowance  and  approval  of  claim,  270. 
common  law  as  to  competency  as  witnesses,  411. 
competency  of  witness  at  common  law,  411. 
competency  of  witnesses,  in  contest  of  wills,  538. 
concluded  by  decree  in  suit  to  construe  will,  531. 
contest  of  report,  319. 
contest  of  will,  532,  534. 
contract,  when  competent  as  witnesses,  417. 
court  must  have  jurisdiction,  209. 

creditors'  suit  to  set  aside  fraudulent  conveyance,  201. 
death  of  parties,  limitation  of  action,  397. 
decedent's  estate  not  party  without  representative,  271. 
defendant's  death  where  action  survives,  396. 
defendant  to  executor's  petition  to  sell  realty,  notice  or  appearance 

required,  210. 
definition  of  term,  414. 

estoppel  from  contest  of  will  after  decree  quieting  title,  533. 
executors  and  administrators  incompetent  as  witnesses,  413. 
explanation  of  term,  413. 

guardian's  action  to  recover  ward's  realty,  588. 
in  action  for  removal  of  executor,  134. 
in  action  on  bond,  115. 
incompetency  as  witnesses,  414. 
in  what  capacity  concluded,  214. 
joint  executors  in  action,  77. 
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[References  are  to  Sections.] 

PARTIES— Continued. 

made  after  appeal  taken,  426. 
made  by  amendment,  274. 

mortgagee  party  in  proceedings  to  sell  land,  226. 
names  appear  on  petition  to  sell  realty,  204. 
next  of  kin  not  parties  in  suit  against  estate,  279. 
notice  of  contest  of  wills,  536. 
partition  proceedings,  789.  790. 
petition  by  creditor  for  realty  sale,  208. 
petition  for  distribution,  339. 
petition  for  sale  of  realty,  373. 
presumed  to  be  adults,  607. 

proceedings  against  guardian  who  is  delinquent,  442. 
proceedings  to  foreclose  mortgage.  574. 
proceedings  to  probate  wills,  487. 
proceedings  to  procure  order  for  sale  of  realty,  219. 
proceedings,  where  custody  of  child  Is  concerned,  548. 
resistance  to  probate  of  will,  488. 
right  of  election  to  plead  specially,  276. 
suit  by  administrator,  392. 
by  creditor,  279. 

by  persons  of  unsound  mind,  649. 
for  partition.  786. 
involving  heir's  realty.  C96. 
to  foreclose  mortgage.  228. 

to  recover  estate  property  from  third  person,  330. 
to  appeals,  430. 

to  claim.  267. 

to  petition  to  sell  realty.  205. 

to  proceeding  may  not  collaterally  attack  same.  214. 

to  proceedings  to  sell  or  mortgage  realty,  244. 

when  administrator's  vendee  Is  no  party,  135. 

when  assignor  to  answer  to  his  assignment,  422. 

when  bound  only  in  capacity  in  which  sued.  219. 

when  creditor  heir  party  to  proceedings  to  sell  realty.  243. 

when  heirs  and  devisees  Incompetent  witnesses,  419. 

when  incompetent  as  witness.  412. 

when  purchaser  should  be  party,  197. 

when  suit  brought  to  set  aside  settlement.  321. 

who  may  enforce  partition.  789. 

wife  of  cotenant  as  party  to  partition  proceedings,  792. 

PARTITION, 

allotting  and  platting,  801. 

appeals.  812. 

appointment  of  commissioners,  799. 
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[References  are  to  Sections.] 

PARTITION— Continued. 
bond,  807. 

tommlssioners'  bond,  1133. 
comraissioners'  deed,  1137. 
commissioneis'  report  of  sale,  1135. 
competency  of  witnesses,  419. 
confirmation  of  report  and  final  judgment.  804. 
conveyances,  804,  808. 
costs  and  expenses,  810. 
decree  confirming,  1131. 
distribution,  809. 

effect  of  purchase  of  outstanding  title  or  encumbrance.  796. 
effect  on  liens,  805. 
final  report  of  commissioners,  1138. 
form  of  action,  792,  793. 
guardian's  right  to  sue,  567. 
guardian  to  act  for  ward,  574. 
heirs  may  have.  190. 
improvements.  794. 
interest  of  widow,  731. 
interlocutory  decree,  797.  798,  1128.  1132. 

jurisdiction  of  Marion  County  Probate  Court  over  proceedings,  5. 
notice  of  commissioners'  sale  of  realty,  1134. 
order  approving  partition  sale,  1136. 

order  authorizing  guardian  to  assent  to  iiarol  partition,  1125. 
order  of  final  report.  1139. 
partition  and  jurisdiction,  790. 
partition  defined,  786. 
petition,  1124,  1126. 

powers  and  duties  of  commissioners,  800. 
present  w'orth  of  estates  determined  by  life  tables,  813. 
proceeding  in  rem,  790. 

proceeding  to  determine  question  of  advancements,  337. 
proceedings  to  review,  811. 
question  of  title,  791. 
real  estate,  jurisdiction,  3. 
rents  and  profits,  795. 
report  of  commissioners,  802,  1130. 
right,  793. 

sale  by  commissioner  a  judicial  sale,  768. 
setting  aside  report,  803. 
severance  of  estates  by  entireties,  774. 
suit  by  devisee,  533. 
to  set  off  widow's  interest,  222. 
voluntary  partition,  788. 
warrant  to  commissioners,  1129. 


GENERAL    INDEX.  IQ^S 

[liefeietufs  are  to  sections.] 

PARTITION— Conrinutd. 

what  may  be  partitioned.  787. 

when  administrator  may  compel,  392. 

when  borrowed  money  treated  as  advancement  in  partition  suit,  695. 

when  land  indivisible.  806. 

who  may  enforce.  789. 

who  may  sell.  807. 

widow's  right  pending,  724. 

wife's  right,  770. 

P.\RTITION  C0.M.MISS10NERS, 

See  CoMMissioxEns. 

I'.MllNHUS. 

See  Di.s.sni.nMiN;   I'.vin  vKusim-;   i'A.:i  >K.t.siiii-  Crkuitor.h;   P.UiT.NKiwHii- 
Dkiitn;  P.\ur.NKiusiiii'  PBDi'turv;  Si  kvivino  Paiunlks. 

P.\RTNERSHIP. 

See  Di.s.soli-tion;    P.KBT.N»3i.'«iiiP  CKKi.noK.s;   P.vkt.vkr.ship  Dkht.s;   Pabt- 
vKKsuii-  pRui-nnv:   St  BVivi.Nu  Paktnkb. 

administration  of  partnership  estate.  458. 

administrator's  partner  may  not  act  as  attorney  for  estate.  313. 

articles,  surviving   partner's  option   to   take   firm   assets  at   certain 

valuation.  4C2. 
bond  of  purchaser  of  Interest  of  deceased  partner.  1152. 
bond  of  surviving  partner.  1144. 
competency  of  witnesses  in  actions.  456. 
creation  of  new  after  death  of  partner,  446. 
dissolution  by  death,  446. 
distribution  of  assets.  293 
final  report  of  surviving  partnfr,  1154. 
Inventory  on  death  of  partner,  1142. 
liability  of  husband  for  partnership  d»-bt8  of  wife,  746. 
liability  of  members  for  debts.  447. 
liability  of  surviving  partner  for  conversion  of  partnership  estate. 

461. 

order  confirming  sale  of  Interest  of  deceased  partner.  lloS. 

order  on  final  report  of  surviving  partner.  1155. 

order  on  petition  to  sell  Interest  of  deceased  partner,  1149.  1150. 

partnership  Interest  described  In  Inventory.  159. 

petition  for  receiver  for  failure  of  surviving  partner  to  file  inven- 
tory. 1145. 

petition  to  sell  interest  of  deceased  partner.  1149. 

possession  and  control  of  property  on  dissolution.  447. 
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\Refetencrs  are  to  Sections.] 

PARTNERSHIP— Continued. 

precept  to  appraisers,  1141. 

preliminary  affidavit  of  surviving  partner.  11 4U. 

purchase  of  partnership  interest  by  surviving  partner,  453. 

report  of  sale  of  interest  of  deceased  partner.  1151. 

statement  of  liabilities  on  death  of  partner,  1143. 

statutory  administration,  458. 

when  administrator  may  carry  on  partnershii)  l.usiness,  159. 

when  surviving  partner  is  executor,  98. 

PARTNERSHIP  ASSETS, 

See  Fuiu  Assets;  P.xktneksiiip;   Pahtnek-shu'  Property. 

PARTNERSHIP  CREDITORS, 

individual  creditors  take  precedence,  293. 
rights,  455. 

right  to  partnership  property,  462. 
when  may  resort  to  private  estate,  455. 

PARTNERSHIP  DEBTS, 

See  SiKViviMi  P.vktxer. 

charge  on  partnership  property,  402. 
deemed  joint  and  several,  in  equity,  455. 
paid  from  assets,  462. 
paid  from  partnership  realty,  454. 
partnership  property  first  applied,  455. 
payment,  293,  448. 

PARTNERSHIP  PROPERTY, 

application  to  partnership  debts,  455. 

charged  with  partnership  debts,  462. 

heirs  no  interest,  457. 

liability  for  partnership  debts,  454. 

mortgage  of  personalty,  452. 

possession,  447,  450. 

recovery  by  surviving  partner.  448. 

regarded  as  personalty  in  equity,  454. 

surviving  partner's  authority  to  sell,  453. 

transfer,  452. 

when  qualities  of  realty  revive,  454. 

widow's  right  of  dower,  724. 

PART  PAYMENT, 

by  one  indebted  to  estate,  276. 

legacies,  956. 

not  good  accord  and  satisfaction,  276. 
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[Keferencfa  are  to  Sections.] 

PATENTS, 

inventoried,  159. 
personalty,  149. 

PATERNAL  ANCESTORS. 

when  entitled  to  ancestral  estate,  332. 

PAUPERS. 

See  PtxjB  PtBiio.N. 

guardians  for  Insane  paupers,  645. 

PAYMENT, 

before  final  settlement,  342. 
claims.  285.  294. 

decedent's  debts  from  estate.  520. 
estate  money  Into  court,  297. 
funeral  expensea,  289. 

■      nlstrator  entitled  to  credit.  294. 

H«-n»,  Zba.  oiU. 

money  arising  from  sale  of  wards  realty.  618. 

order  directing  payment  by  trustee  for  creditors,  1102. 

ordered  by  court,  310. 

order  of  priority,  286. 

par'  .lebts,  448. 

pri' 

surviving  partner  In  representative  capacity,  456. 

taxes.  441. 

to  heirs  before  final  settlement.  297a. 

whpn  overpayment  recovered,  285. 

PENALTY. 

administrators  delay  In  settlement,  295. 
appeal  bond.  426. 

a-ssessraent  aealnst  guardian's  bondsman,  603. 
l)ond  of  litigant.  184. 
delay  and  settlement.  307. 
delinquent  to  show  why  not  paid.  442. 
effect  of  failure  to  fix  In  guardian's  bond,  552. 
failure  to  Insert  In  guardian's  bond.  554. 
omission  in  bond.  95. 
executor's  bond,  91.  96.  100. 

failure  of  trustees  under  benevolent  devise  to  report,  325a. 
failure  to  verify  claim  by  affidavit,  255. 
guardian's  additional  bond.  636. 
guardian's  bonds.  552.  595.  596.  597,  599. 
guardian's  failure  to  report,  602. 
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[Hefeienvca  arc  to  ii>vtiuns.] 

PENALTY— Con^i'/jurd. 

insuring  prompt  account,  298. 

negligence  of  administrator  in  payment  of  claims,  296. 

penal  bond,  liability  of  surety's  heir,  384. 

surety's  liability  limited,  594. 

theft  or  concealment  of  will,  491. 

where  divided,  93. 

PENDENTE  LITE. 

cause  for  setting  aside  settlement,  323. 
custody  of  child  while  appeal  pending,  557. 
defendant's  death.  390. 
delay  of  final  settlement .  432. 
no  final  settlement  made,  317. 
removed  executor's  defense  in    I  lit 
transfer  to  probate  court,  :">. 

PER  CAPITA. 

definition.  693. 

distribution,  332.  673. 

inheritance.  683.  684,  693,  695. 

rule  of  inheritance,  693. 

succession  under  Roman  law,  682. 

words  "equally  divided"  construed,  694. 

PERFORMANCE, 

compensation  where  full  i)rrforman<p  impossible,  264. 
contract,  liability  of  executors  and  administrators.  265. 
essential  to  validity  of  antenuptial  agreement.  763. 

PERISHABLE  PROPERTY, 
order  for  sale,  878. 

petition  for  sale  by  special  administrator,  877. 
sold  by  special  administrator.  57. 

PERPETUITIES, 

See  Common  Law. 

application  of  rule  against,  474. 

rule  is  against,  714. 

when  estate  termed  at  common  law,  715. 

PERSONAL  INJURY, 

action  when  death  results,  399. 
provisions  for  actions,  396. 
when  action  survives.  396. 
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[Iteferences  are  to  sections.] 

PERSONAL  LIABILITY, 
costs.  298.  311. 
devisee.  347.  52U.  521. 
executors  and  administrators.  89.  108.  111.  250.  281.  286.  287.  300. 

313,  348.  390.  391.  410.  436.  441.  446.  450. 
guardian.  438.  561.  564.  568.  570.  573. 
heir.  381.  387.  696. 

Joint  executors  an<l  administrators.  76. 
nn-mlwrs  of  copartnership,  455. 
partners.  447. 


I'KKriONAL  PROPKin  Y. 

See  Common  I...\\v. 


nt,  392. 


advancements  equalized  from  personalty.  337. 

advancements  no  party.  337. 

aasesaed  to  guardian  for  ward.  438. 

1  •    und»'r  common  law,  473. 

rator.  299 
clerk  required  for  pulillc  sali'.  174. 
common-law  distribution  to  kin.  693. 
common-law  liability.  250. 
competency  of  administrator's  testimony,  417 
corporation  may  take  by  will.  473. 
!••.  173. 
.on.  22. 
dfcodent.  secured  by  liond.  90. 
deflned,  144. 

descent  and  dlstrlbtitlon,  727. 
disposition,  143  188. 

disposition  by  soldiers  and  sailors.  476.  478. 
distribution.  J.  s,  30.  HH9.  »;75. 
do*  trine  of  ancestral  estates  applicable,  332. 
estates  by  entireties.  776. 

executor  may  redeem  mortgage  or  pledge.  163. 
executor's  powers  over  two  classes.  155. 
executor  to  uee  to  pay  taxes.  436. 

foreign  guardians  right  to  po8se.sston.  584. 

gift  of  Interest  In  mortgaK*'  a  bequest  of  personalty,  34' 

goes  to  personal  represpntatlves  of  decedent.  24'-. 

guardian's  absolute  control,  559. 

guardian's  duty  to  protect.  567. 

guardian's  Inventory.  560. 

guardian  to  have  custody.  574. 

how  title  passes,  498. 
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IReferencra  are  to  Sections] 

PERSONAL  PROPERTY— Conttnuxt. 

husband  takes  third  lnt«'rest  In  wlfes  |)(>rMonalty.  747. 

infant's  right  to  disaffirm  coutracta  durlnj?  minority,  '.'<>i 

intestate's  ihildren  to  inherit,  683. 

inventory.  158,  159,  1«0.  559. 

investment  secured  by  guardian's  general  bond.  619. 

judgment  no  lien  upon,  3G3. 

jurisdiction  of   l-^nglish  ettlesi;isti(  al   tourts  over   probate  of   wills, 

490. 
jurisdiction  of  probate  court  o^-  ■    «n-  ii  U-ft  elsewhere  than  domlcll. 

25. 
legacies  derived,  347. 
legacies  may  be  paid  from,  195. 
lex  domicilii  governs  construe  t Ion  of  will,  502. 
lex  loci  governs  administration.  79. 
liability  for  debts,  520,  696. 
liable  tor  delinquent  taxes,  441. 
liable  for  mortgages,  229. 

lien. of  chattel  mortgage  executed  by  decedent.  362. 
meaning  of  term,  439. 
mortgage  on  partnership  personalty,  452. 
must  be  first  exhausted.  In  paying  debts,  196. 
nonresidents,  where  assessed,  437. 
notice  of  sale.  172. 
order  for  sale  during  vacation,  11. 
partnership  realty  deonied.  in  equity,  454. 
passed  by  oral  will  at  common  law,  IT*'., 
passes  in  order  of  realty,  332. 
payment  of  debts.  252. 
place  of  assessment,  439. 

presumption  of  ownership  of  wife's  personalty  In  husband,  743. 
private  sale  authorized  by  order  of  court,  170. 
recovered  by  administrator's  suit,  156. 
rescission  of  purchase  contract  by  Infant,  577. 
return  of  purchase  and  sale,  186. 
revocation  of  will,  481. 

right  of  widow  on  renunciation  of  will.  741. 
right  of  wife  to  property  owned  by  her,  742. 
rules  of  construction  for  wills,  509. 
sale  by  administrator.  170. 
sale  reported,  177. 
secured  by  original  bond.  90. 
set  out  in  guardian's  petition  for  mortgage,  635. 
sold  at  private  sale,  869-873. 
sold  by  special  administrator.  56.  57. 
subject  to  law  governing  persons,  327. 
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PEUSONAL  PROPERTY— C(mtinu*-d. 

guccfsslon  governed  by  lex  domicilii.  668. 

Bunlvlng  spouse'B  share,  333 

teutamenlary  dlBpoultlon  at  common  law,  469. 

title  In  helru  on  anceetor's  death.  332 

title  veutH  In  adnilnl»trator.  154. 

to  pay  d*bla  of  decedent,  21.  195.  227.  380,  407.  696. 

valu"-  and  character  net  forth  In  /  "on  for  sale.  613. 

value  given  In  petition  for  ln»oi.  ■•■'^^ 

what  considered.  143  188. 

Me  with  debts.  206. 
.  d  from  deblu.  252. 

no  lien.  251. 
:,ulty.  331. 
when  recovered  by  h«'>ni  and  adralnlutratorB,  24*3. 
when  reuale  Juntlflen.  240. 
when  retains  ancestral  character.  68S. 
w!i.  II  sold  at  prlvati-  sale.  175. 
'.s  >  ■  !:  ?!(t<-«  i>Htd  by  administrator.  291. 

iilnlstrator  with  the  will  annexed.  496. 

widow  may  take  for  al  '•2 

widow's  liability  for  sp. -■*.  361. 

widow's  right  In  husband's  personalty.  741. 
wife's  separate  property.  333. 

I'KU.SONAL   1(1  \TATIVE. 

art  Inn  ui  JudKUH-nt  debtor,  228. 

action  to  irvlvlnK  >  account.  457. 

consent  t'  .'nl  of  p  p.  449. 

discretion  making  Incompetent  witness  competent,  424. 

liable  for  Joint  obligation  of  decedent.  265. 

may  Include  administrator,  78. 

-•'•7. 
,  ient.  409. 

right  of  anion  aKauiKt  phvHlrlan  for  malpractice.  400. 
right  of  action  for  d«ath  of  child.  401. 
rights.  451. 

rights  of  surviving  i»artn»'r  against,  45o. 
rights  over  deceased  partner's  property.  447. 
right  to  recover  for  wrongful  d»-ath.  399. 
right  to  sue  for  death  from  wrongful  act,  402. 
substituted  where  art  Ion  survives.  392. 
to  file  account  of  dead  administrator.  314. 
when  coDtract  enforced  against.  264. 
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IRefetcnccs  arc  to  Sections.] 

PERSONS  OF  UNSOUND  MIND, 

See  GrARDiANs  of  Pkrso.ns  of  U.nsoij.M)  Mind;   Mental  Unsoundness. 

appointment  of  guardian,  2. 

guardians  formerly  appointed  by  court  of  conamon  pleas,  3. 

under  guardianship,  settlement  of  estates,  2. 

PER  STIRPES, 

definition.  693. 

distribution  of  estate,  332,  694. 

division  of  estate  by  will,  694. 

doctrine  of  inheritance,  678.  683,  684,  693. 

succession  under  Roman  law,  682. 

PETITION, 

additional  authority,  154. 

administrator,  199,  203,  212,  213.  931.  965. 

adoption  of  dependent  and  neglected  children.  781. 

of  deserted  child,  1121. 

of  heirs,  779.  1120. 
appointment  of  guardian  of  Infirm  persons,  1055. 
appointment  of  receiver  for  partnership  settlement.  464. 
appraisement  of  estate  under  five  hundred  dollars,  358. 
by  administrator  to  sell  real  estate,  921. 

creditor  against  heirs,  975. 

creditor  requiring  sale  of  realty,  942. 

foreign  administrator  to  sell  real  estate,  921. 

foreign  executor,  ST. 

foreign  guardian  to  sell  realty,  1012. 

guardian  for  authority  to  plat,  1017. 

guardian  for  custody  of  ward,  997. 

guardian  to  join  in  parol  partition,  1124. 

husband  of  insane  wife  to  convey  realty.  1043. 

trustee  for  creditors  to  continue  business,  1096. 

wife  in  case  of  judicial  sale,  1127. 

wife  to  sell  or  encumber  realty  of  insane  husband,  1047. 
change  of  investment  by  guardian,  1002. 
change  of  investment  by  other  than  guardian,  1006. 
citation  to  produce  will,  1061. 

contents  of  petition  for  declaration  of  insolvency,  366. 
contesting  facts  in  inventory  and  appraisement,  360. 
contest  of  wills,  534. 

control  of  real  estate  in  absence  of  heirs,  950. 
county  auditor  to  set  aside  settlement,  321. 
creditor  for  order  requiring  sale  of  realty,  208. 

for  realty  sale,  contents,  208. 
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PETITION — Continued. 

creditor  to  compel  administrator  to  make  application  for  sale  of  real 

estate,  2U3. 
defective,  when  appointment  made  under  is  not  void,  -11. 
defects  cured  by  order  and  sale,  614. 
discharge  of  guardian  of  habitual  drunkard,  1053. 
dismissal  of  original  petition  in  partition  proceedings,  792. 
entry  on  petition  for  appointment  of  guardian  for  infirm   persons, 

1056. 
examination  of  assignor  for  creditors,  1112. 
executor,  164,  171,  186.  195. 
for  authority  to  bid  in  property  on  execution,  885. 

commissioner  to  convey  really  under  title  bond,  953. 
distribution,  339,  1103. 

early  sale  at  private  sale  by  trustee  for  creditors,  1090. 
Insolvent  settlement,  368. 
letters,  contents.  41. 

letters  when  already  granted,  contents,  126. 
partition,  790. 
private  sale,  17'. 
removal  of  admlni.straior,  851. 
removal  of  «'xerutor.  fiU  d  during  vacation,  132. 
sale  of  really  to  make  assets  statutory  provision,  203. 
sale  or  mortgage  of  realty.  244. 
settlement  without  sale.  171. 
guardian.  593,  634.  635,  1012,  1039. 
habeas  corpus  proceedings,  557. 
in  Insanity  proceedings,  639. 

Interested  parly  to  have  settlement  reopened.  321. 
Interpretation  of  statements,  219. 
Issues  In  petition  for  sale  of  realty.  206. 
letters  for  guardian  of  Insane  person.  1035. 
levy  to  compound  with  debtor.  897. 
must  precede  contract  of  sale  of  ward's  realty,  623. 
name  of  petitioner  appears  on  petition  to  sell  realty,  204. 
necessary  to  call  into  exercise  court's  jurisdiction,  41. 
notice  of  petition  by  creditor.  043. 

of  petition  to  sell  real  estate.  923. 

to  parties  where  executor  petitions  to  sell  real  estate,  210. 
order  for  sale,  contested  by  heirs,  213. 
of  sale  should  follow.  214. 

requiring  administrator  to  file  petition  for  sale,  944. 
to  sell  really,  contracts.  206. 
partition,  1126. 

payment  of  mortgage  lien  by  trustee  for  creditors,  1101. 
payment  on  claim  where  estate  is  surety,  910. 
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PETITION— Continued. 

pending  when  estate  ordered  settled  as  insolvent,  372. 

praying  execution  of  conveyame,  247. 

presentation  of  claim  to  guardian.  572. 

proof  of  allegations  against  infant  defendants,  388. 

proof  of  allegation  by  interested  parties,  398. 

raising  question  of  priority,  28G. 

receiver  for  failure  of  surviving  partner  to  file  inventory,  1145. 

removal  of  assignee  for  creditors,  1105. 

executors,  contents,  133. 

guardian,  999. 

trustee  for  creditors,  1106,  1107. 
resistance  of  allowance  of  claims,  272. 
sale  of  contract  for  purchase  of  lands,  879. 

of  interest  of  deceased  partner,  1149. 

of  perishable  property  by  special  administrator,  877. 

of  property  bought  on  execution,  889. 

of  realty,  hearing,  213,  373. 

of  stock  owned  by  estate,  874. 

of  uncollected  accounts  by  trustee  for  creditors,  1094. 

of  ward's  realty,  609,  613. 

to  pay  claims  secured  by  lien,  parties  to  appeal,  430. 
selling  perishable  property  by  special  administrator,  877. 
showing  incompetency  of  executor,  848. 
special  letters  of  administration,  844.    . 
temporary  guardian  of  insane  person.  1037. 
to  convey  to  heirs  property  bought  on  execution,  895. 
to  defend  claim,  904. 
to  establish  legitimacy  of  child,  702. 
to  mortgage  real  estate,  918. 
to  pay  lien  against  property  of  insolvent,  1099. 
to  postpone  sale,  867,  1088. 
to  prevent  sale  of  realty,  246. 
to  reappraise  real  estate,  929. 

to  remain  on  docket  until  sale  of  real  estate,  214. 
to  revoke  letters  improvidently  issued,  849. 
to  sell  personalty  at  private  sale,  869. 
to  sell  realtj',  203,  204,  205. 
to  set  aside  final  settlement,  973. 
to  settle  estate  as  Insolvent,  366,  985,  987. 
verification  when  for  sale  of  land,  206. 
when  minor  may  apply  for  share,  340. 
widow  in  estate  less  than  $500.00,  977. 
widow  to  claim  entire  estate,  358. 

PHRASES, 

See  Words  and  Phrases. 
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PHYSICIAN, 

husband's  right  of  action  for  malpractice,  400. 
incompetent  witness  in  resistance  of  probate  of  will,  488. 
when  evidence  not  admissible,  537. 
when  incompetent  witness,  418,  538. 

PIN  MONEY. 

guardian  allowed  credit,  585. 

PLAINTIFF, 

See  Parties. 
administrator  in  contest  of  report,  319. 
appearance  of  infants  by  guardian,  388. 
burden  of  proof  of  unsound  mind,  529. 
death  before  termination  of  suit.  392. 
effect  of  death  aftt-r  judi;ment  and  before  execution,  407. 
testimony  in  replevin  action,  417. 
when  entitled  to  writ  of  possession.  241. 

PLAT, 

guardian  may  plat  land  before  sale,  624. 

guardian's  report.  1020. 

In  partition  proceedings,  801. 

land  sold  under  court's  order,  214. 

order  approving,  1019. 

directing  guardian  to  plat,  1018. 

on  petition  to  plat  lands  not  reported,  932. 
petition  by  guardian  for  authority,  1017. 
petition  of  administrator  to  plat  land.  931. 
report  of  plat.  933. 

PLEADING  AND  PRACTICE. 

See   Actions;    Amenokd   Plf.ai>i.ng;     Demiureb;     Parties;     Procedure; 

SlITS. 

action  by  administrator  upon  decedent's  note,  393. 

by  husband  and  wife  on  guardian's  bond,  594. 

by  ward  on  guardian's  bond,  594. 

for  accounting  of  partnership  business,  451. 

for  lost  will.  499. 

for  recovery  after  production  of  will,  491. 

in  favor  of  partnership.  456. 

on  guardian's  bond,  595,  596,  601. 

to  contest  will,  525,  532. 

to  enforce  judgment  against  decedent's  estate,  407. 

to  set  aside  guardian's  final  settlement,  593. 

60— Pro.  Law. 


1926  GENERAL    INDEX. 

\Referencrs  are  to  Sections.] 

PLEADING  AND  PRACTICE— Continued. 

action  to  set  aside  guardian's  sale,  632. 

where  infant  sole  plaintiff,  607. 
administrator  in  action  on  claim,  274. 
administrator  in  action  on  note,  395. 
allegation  in  administrator's  petition  to  sell  realty,  206. 
allegation  to  hold  heir  liable,  381. 
answer  of  guardian  ad  litem,  925. 
answers  in  suits  on  bonds,  117. 
appellate  court,  429. 
application  of  rules,  207. 

competency  of  witnesses  when  administrator  defendant,  423. 
complaint  by  executor  or  administrator,  395. 

for  foreclosure  of  mortgage.  229. 

in  action  by  creditor,  184. 

in  action  for  death  caused  by  wrongful  act,  400. 

in  action  for  death  from  wrongful  act,  402. 

in  action  for  failure  to  takf  bond  for  payment  of  liens,  230. 

in  action  to  compel  payment  of  legacy,  343. 

in  action  to  foreclose  mortgage,  227. 

in  action  to  set  aside  administrator's  sale,  237. 

in  action  to  set  aside  conveyance,  150. 

in  suits  on  bond,  113,  115,  598. 

when  creditor  sues  heirs  after  removal  of  disability,  383. 
contest  of  administrator's  report,  319. 
counterclaim  in  suits  on  bonds,  118. 
defense  in  action  on  guardian's  bond,  595. 

defense  in  action  to  enforce  judgment  against  decedent's  estate,  407. 
denial  of  executor's  right  to  sue,  395. 
disability,  397. 

effect  of  omission  of  beneficiary's  name  from  complaint,  403. 
failure  of  debtor  to  file  claim  in  time,  258. 
fraudulent  representations,  235. 
in  action  to  set  aside  conveyance,  200. 
infancy,  583. 

interpretation  of  statement  in  petition,  219. 
in  transfer  of  claim,  274. 
in  trial  of  administrator's  claim,  271. 
involving  insane  persons,  650. 
omission  may  be  curred  by  verdict,  113. 
parties  in  suit  by  administrator,  392. 
petition  for  adoption,  779. 

for  partition,  790. 

for  realty  sale,  373. 

to  prevent  sale  of  realty,  246. 
principles  applicable  in  contest  of  claims,  275. 
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PLEADING  AND  PRACTICE— Continued, 
probate  of  former  will,  488,  533. 
removal  of  guardian,  606. 
requisites  of  petition  to  sell  realty,  204. 
rules  for  foreign  executors,  82. 
rules  in  action  to  contest  wills,  526. 

settlement  with  heirs  no  defense  to  action  by  administrator  for  in- 
juries resulting  in  death,  400. 
statute  of  limitations,  276. 
suit  against  guardian,  600. 

by  administrators,  395. 
upon  guardian's  bond,  599. 
to  charge  heirs  with  decedent's  debts,  382. 
transfer  of  claims,  274.  275. 
upon  statute  of  limitations,  237. 

when  complaint  to  remove  executor  insufiBcient,  125. 
when  statute  of  limitations  pleaded,  202. 

PLEA  IN  ABATE.MENT, 

action  to  contest  wills,  532. 

ne  unques  executors  and  administrators,  395. 

omission  of  parties  good  cause,  322. 

questioning  administrator's  right  to  sue,  395. 

to  deny  right  of  action,  116. 

when  administrator  has  filed  no  bond,  395. 

PLEDGE, 

executor  may  redeem  property,  163. 
partnership  property.  452. 

PLENE  ADMINISTRAVIT. 

answer  in  suit  on  bond,  117. 

plea  in  action  against  administration,  114. 

POOR  PERSON. 

See  P.\rpERs. 

prosecution  of  action  to  contest  will,  525,  535. 

when  children  committed  to  care  of  guardians  of  poor,  550. 

PORTER  COUNTY  SUPERIOR  COURT, 
probate  jurisdiction,  4. 

POSSESSION, 

See  Adverse  Pos.session. 

action  by  administrator,  149. 
action  to  recover  ward's  realty,  588. 


1928  GENERAL   INDEX. 

[References  are  to  Sections.] 

POSSESSION— Continued. 

administrator  de  bonis  non  may  sue  tor,  140. 

administrator  has  no  action.  190. 

administrators  may  maintain  suits  to  recover,  392. 

appeal  from  administrator's  action  for  recovery,  428. 

decedent's  land,  190. 

decedent's  will,  491. 

devisee  of  rents  and  profits  bequest  entitled,  517. 

devisee's  right  under  devise  of  rents  and  profits,  517. 

guardian  entitled  to  ward's  estate,  555,  567,  574. 

guardian's  duty  to  recover,  565. 

guardian's  right,  584. 

guardian's  suit  for  recovery,  567. 

heir  entitled,  330,  696. 

means  of  acquiring  title  by  purchase,  686. 

minor's  land,  579. 

of  property,  before  letters  issued,  52. 

partnership  property,  447,  448,  450,  457. 

partnership  receiver  entitled  to  assets,  464. 

purchaser  entitled  after  confirmation  of  sale,  238. 

recovery,  validity  of  wills  questioned  in  action  in  chancery,  530. 

right  of  action  by  administrator,  199. 

right  vests  in  heirs,  190. 

suit  to  recover  ward's  realty,  574. 

under  mortgage,  152. 

when  administrator  or  executor  entitled,  198. 

when  executor's  possession  begins,  291. 

when  personal  representative  may  assume,  462. 

when  surrendered  by  covenantee,  394. 

when  surviving  partner's  possession  tortious,  461. 

POSTHUMOUS  CHILD, 

alienation  of  estates,  715. 
effect  of  birth  on  realty  sale.  212. 
inheritance,  330,  332,  683. 
revocation  of  will,  481. 

POSTING, 

See  Notices. 
notice  of  hearing,  318. 
proof,  936,  971. 

POST-NUPTIAL  SETTLEMENTS, 

See  HusBAXD  and  Wife. 

characteristics,  763. 
consideration,  766. 


GENERAL    INDEX.  I929 

[Refeiences  are  to  Sections.] 

POST-NUPTIAL  SETTLEMENTS— Con^nued. 
effect  on  rights  of  spouse,  766. 
estoppel  of  widower's  interest,  224. 
may  bar  widow's  interest,  292. 
necessity  for  consideration,  763. 
validity.  153. 
waiver  of  widower's  right,  224. 

POSTPONEMENT, 

administrator's  sale,  171. 

final  settlement  until  claims  become  due,  257. 

half-blood,  in  inheriting  ancestral  estates,  692. 

legacies  postponed  to  payment  of  debts,  343. 

sales,  867.  868,  1088. 

settlement  of  estates,  265. 

when  accounting  may  be  postponed,  307, 

POWER. 

administrator  de  bonis  non,  61,  63,  68. 

administrator  of  absentee,  59. 

administrator  over  assets,  154. 

administrator  with  will  annexed.  49. 

ancillary  administrator,  30. 

clerk  in  vacation,  12. 

definition.  191. 

executor  before  letters  issued,  52. 

executors  and  administrators.  53,  250. 

foreign  executors  and  administrators,  79,  80,  86,  87. 

guardian,  559,  567,  634. 

joint  executors  and  administrators,  75. 

judges  in  vacation.  11. 

over  personalty,  in  administrator,  154. 

probate  commissioner,  18. 

special  administrator,  57. 

surviving  partner,  448. 

vested  in  probate  commissioner  by  court,  19. 

POWER  OF  ALIENATION, 
personalty,  713. 
realty,  714. 
restriction,  714. 

POWER  OF  ATTORNEY, 

when  paper  should  be  probated,  489. 

POWER  OF  SALE. 

joint  executors  under  will,  194. 
when  implied,  191. 
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POWERS  OVER  REALTY, 

executors  and  administrators,  189,  190. 
surviving  partner's  power  to  sell,  452. 

PRACTICE, 

See  Pleadino  anu  Pi{A(  tick. 

PRECATORY  TRUSTS, 
wills,  510. 

PRECATORY  WORDS, 
defined,  510. 

PRECEPT, 

to  appraisers,  1141. 

PREFERENCE, 
See  Preference  of  Creditors;   Preferred  Charge;   Preferred  Claims. 
ancestral  blood,  692. 
costs  incurred  by  administrator,  287. 
debts  due  United  States,  288. 
eldest  born  male  issue  at  common  law.  677. 
foreign  executors,  50. 
foundation  of  statute  fixing  order,  34. 
in  appointment  of  administrator  with  will  annexed,  49. 
male  heirs  preferred  at  common  law.  681. 
not  regarded  in  allowing  claims,  269. 
order  mandatory,  34. 

order  of  in  appointing  administrators,  34. 
per  stirpes  distribution.  694. 

to  creditors  after  next  of  kin  in  appointing  administrators,  36. 
when  claimant  not  entitled,  287. 
where  several  persons  of  same  degree  entitled  to  administration,  37, 

PREFERENCE  OF  CREDITORS. 

no  valid  arrangement  by  heirs,  197. 
surviving  partner's  right,  449. 

PREFERRED  CHARGE. 

widow's  interest  constitutes,  292. 

PREFERRED  CLAIMS, 

See  CLAiiiis. 

governed  by  statute,  285. 
include  widow's  claim,  167. 
paid  before  mortgages,  221. 
payable  from  personalty,  165. 
payment  to  mortgagee,  227. 
:  unpaid,  liability  of  executor,  112. 


GENERAL    INDEX.  1 93 1 

[References  are  to  Sections.] 

PRESCRIPTION, 

means  of  acquiring  title  by  purchase,  686. 

PRESENT  VALUE  TABLES, 

See  Like  Tables. 

PRESENT  WORTH, 

undue  debts,  fixed  by  court,  214. 

PRESUMPTION, 

See  BruuEN  ok  Piuxjk;  Cummo.v  Law. 

ademption,  349. 

advancement,  336,  695. 

against  disability,  397. 

attestation  of  will,  475. 

citizenship.  706. 

compensation.  263. 

competency  of  witnesses,  492. 

construction  of  will,  524. 

continuance  of  insanity.  637. 

death,  absentee,  60,  495. 

death  of  testator  presumed  where  letters  granted.  395. 

debt  paid  by  legacy,  350. 

decedent's  knowledge  of  legal  right  to  renounce,  758. 

discretion,  469. 

disposition  of  property,  514. 

effect  of  silence  on  election  under  will,  754. 

election  under  will.  754. 

equality  of  distribution,  695. 

executor's  performance  of  duty,  309. 

existence  of  common  law  in  sister  state,  743. 

favoring  approval  of  sale.  238. 

favoring  execution  of  administrator's  bond,  217. 

fraud  in  post-nuptial  settlement,  153. 

fraud  presumed  in  contract  of  expectant  heir,  691. 

fraudulent  intent  not  presumed,  200. 

gift  of  land.  517. 

in  favor  of  chastity,  167. 

in  favor  of  intestacy.  25,  690. 

in  favor  of  sanity,  468,  488,  529,  538. 

jurisdiction,  526. 

legitimacy.  701,  702. 

money  paid  as  advancement,  256. 

necessary  steps  in  allowance  of  claim,  280. 

notice  of  sale.  234. 

officers'  performance  of  duty,  267. 
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PRESUMPTION— Confinwed. 

parties  piesiinicd  to  be  adults,  Gt)7. 

payment  of  legacies,  347,  521. 

property  accounted  for,  315. 

-egarding  interest  in  decedent's  estates,  37. 

revocation  of  will,  500. 

satisfaction  of  legacy,  349. 

substitution  of  gift  for  legacy,  349. 

testamentary  capacity,  529. 

testator's  competency,  494. 

testator's  intention,  346,  523. 

testator's  use  of  words,  506. 

unsoundness  of  mind  never  presumed,  638. 

when  court  revoltes  letters,  134. 

when  expatriation  not  presumed,  704. 

when  in  favor  of  officer,  216. 

when  in  favor  of  unrecorded  notes,  209. 

when  survivorship  not  presumed,  667. 

when  unsound  mind  presumed,  468. 

where  will  made.  508. 

widow's  election,  223. 

witness's  knowledge  that  instrument  was  will,  475. 

PRIMARY  FUND, 
defined,  90. 

PRINCIPAL, 

when  used  for  support  of  child,  556. 
when  used  to  pay  ward's  debts.  569. 
where  decedent  recovers  on  joint  contract,  265. 

PRINCIPAL  ADMINISTRATION, 
defined,  8,  30. 

refusal  of  administrator  to  pay  debts  in  ancillary  jurisdiction,  213. 
rule  governing  place,  29. 
to  receive  from  ancillary  administration,  29. 

PRINCIPAL  AND  AGENT, 

when  competent  witness  against  personal  representative,  414. 

PRINCIPAL  AND  SURETY, 

acts  rendering  surety  liable,  97. 

amount  ascertained  in  suit  on  guardian's  bond,  603. 

effect  of  fraudulent  conveyance,  392. 

liability  in  different  capacities,  98. 

nonresidence  or  insolvency  shown  before  estate  liable,  262. 

notified  of  release  of  sureties,  105. 
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PRINCIPAL  AND  SURETY— Continued. 
oath  of  surety  to  bond,  830. 
order  for  new  bond  on  release  of  surety,  861. 

of  claim  where  estate  surety  and  making  new  party,  914. 

to  pay  claim  where  estate  surety  and  principal  insolvent,  913 

to  pay  suretyship  claim,  911. 
petition  for  payment  of  claims  where  estate  is  surety,  910. 
request  of  surety  to  be  released  from  bond,  859. 

PRIORITY, 

claims,  285,  286,  365. 

individual  creditors  over  firm  creditors  to  individual  property,  455 

judgments,  293. 

Hens,  214,  370. 

partnership  creditors,  293. 

partnership  debts.  455. 

payment  of  costs,  287. 

payment  of  taxes  on  decedents'  estates,  441. 

sons  a.s  administrators,  126. 

title  of  purchaser  over  unrecorded  deed  of  mortgage,  232. 

PRIVATE  PROPERTY, 

not  liable  for  taxes  assessed  against  guardian,  569. 

PRIVATE  SALE. 

administrator's  notice  of  sale  of  personalty,  871. 

by  trustee  for  creditors.  1090. 

court  order  must  be  complied  with,  176. 

lands  to  bring  appraised  value,  232. 

notice,  172,  234. 

order,  870. 

confirming  sale  of  personalty,  873. 

for  such  sale  by  trustee  for  creditors,  1091. 

of  court  to  authorize,  154. 
personalty,  170,  175. 
petition  to  sell  personal  property,  869. 
property  already  sold  at  public  sale,  176. 
realty  to  bring  appraised  value,  192. 
report.  177,  630.  872,  1092. 
ward's  realty,  623.  625. 
when  court  may  order,  232. 
when  void  or  voidable,  625. 

PRIVY  IN  BLOOD. 

disaffirmance  of  infant's  contracts,  578. 

PRIVY  IN  ESTATE, 

disaffirmance  of  infant's  contracts,  578. 
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PROBATE. 

See    Prohatk   Commissioners;    Prohatk    Coikt;    Prom.vtk   Jirisdiction; 
Probate  of  Foreion  Wim-s;    Probate  ok  Wii.i.s. 

certificate,  1059. 

clerk's  report  of  probate  of  will.  1063. 

confirmation  of  clerk's  report,  10G4. 

entry,  1065,  1066. 

joint  wills,  470. 

lost  wills,  1068. 

matters  kept  in  separate  books,  6. 

notice  of  revocation,  1076. 

objections,  1072. 

order  adjudging  will  invalid  and  invoking  probate.  1074. 

powers  of  clerk  in  vacation,  12. 

testamentary  instrument,  471). 

wills,  46.5  501. 

PROBATE  COMMISSIONERS, 

appointed  by  circuit  judge,  16. 
oath  and  term  of  officer.  17. 
powers  and  duties,  18. 
when  may  be  suspended,  20. 

PROBATE  COURT, 

appointment  of  administrator  with  the  will  annexed,  49. 

approval  of  final  settlement,  352. 

courts  of  record,  13. 

definition,  2. 

discretion  as  to  sale  of  ward's  realty,  613. 

equitable  jurisdiction,  7. 

granting  of  letters,  31. 

in  Indiana,  2. 

judge  to  try  claims  for  funeral  and  administration  expenses,  280. 

jurisdiction,  25,  318. 

manner  of  proceedings,  5. 

may  compel  accounting  where  administrator  resigns,  etc.,  314. 

might  order  continuation  of  partnership  business  by  administrator, 

446. 
offspring  of  common  law,  3. 
power  conferred  by  statutes,  426. 
power  to  compel  final  settlement,  310. 
provision  for  establishment  in  Indiana,  5. 
scope  of  jurisdiction  limited  by  statute,  7. 
transfer  of  causes  pending  in  circuit  court,  5. 
when  may  appoint  administrator  pendente  lite,  139. 
when  may  exercise  discretion  in  appointing  administrator,  31. 
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PROBATE  JURISDICTION, 

conferred  upon  circuit  court,  2. 

conferred  upon  superior  courts.  4. 

definition,  6. 

distinct  from  general  jurisdiction  of  circuit  courts,  2. 

estates  under  guardianship,  2. 

Marion  County  Circuit  Court.  4.  5. 

transferred  from  common  pleas  to  circuit  courts,  2,  4. 

PROBATE  OF  FOREIGN  WILLS, 
statutory  requirements.  498. 

PROBATE  OF  WILLS, 
See  Ahsknck;    Aiisentf:e.s;    Prohatk;    Probate  Commissioners;    Probate 
Court;  Probate  Jirisdiction;  Wilxs. 
absentee,  495. 

admissibility  of  evidence,  538. 
certificate,  497. 
circuit  courts,  2. 

civil  code  governs  appeal  from  action  to  secure,  428. 
contest  before  or  after,  525.  527. 
death  of  executor  before.  48. 
effect,  496. 

former  jurisdiction  by  common  pleas  courts,  3. 
grant  of  letters  after,  22. 

jurisdiction  of  English  ecclesiastical  court,  490. 
legatee  has  no  interest  till  probate,  514. 
may  be  opened,  530. 
necessary  for  validity,  465. 
objections,  488. 
payment  of  costs,  287. 
pleading  and  practice  in  actions,  532. 
possessor  required  to  produce  will.  491. 
preceding  proof,  492. 
proceedings  to  resist  within  jurisdiction  of  Marion  County  Probate 

Court,  5. 
prosecution  of  suits  before,  52. 
record,  13. 
requisites,  487. 
revocation,  542. 

statutory  regulations  as  to  place.  490. 
time  for  contesting  wills,  534. 
what  instruments  must  be  probated.  489. 
when  former  will  not  pleaded  in  estoppel,  533. 
when  governed  by  foreign  law,  498. 
where  notice  of  objections  not  given,  488. 
witnesses  subpoenaed,  493. 
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PROCEDURE. 

Sec  Pi.FADiN*;  ANn  PuAc-ncE. 

action  by  state  against  unclaimed  estates,  712. 

after  judgment.  284.  406. 

appeals  in  probate  matters,  427. 

appellate  court,  421». 

application  of  guardian  to  sell  realty,  613. 

contest  of  wills,  534. 

enforcement  of  judgment  against  decedent's  estate,  408. 

ex  parte  probate.  493. 

for  sale  or  mortgage  of  realty,  parties,  244. 

in  sale  by  foreign  executor,  87. 

insanity.  639  640. 

objections  to  probate  of  wills,  488. 

parties  in  contest  of  report.  319. 

parties  to  foreclosure  of  mortgage.  574. 

partnership  settlements  governed  by  statute.  458. 

probate  of  will.  487. 

rules  for  action  to  establish  lost  will,  499. 

rules  for  civil  cases  applicable  to  probate  practice.  273. 

statutory  provision  for  publication  against  nonresidents,  133. 

to  enforce  lien,  suspension,  228. 

to  fix  status  of  illegitimate,  721. 

to  set  aside  final  report  of  executor,  appeal  from  judgment,  427. 

trial  of  claims  against  estates,  280. 

when  claim  not  allowed.  273. 

when  rules  for  civil  causes  applicable,  274. 

when  sui  generis,  207. 

PROCEEDS  OP  SALE  OF  REAL  ESTATE. 

additional  bond  required  of  guardian.  594.  618,  623. 

application  by  administrator,  170. 

change  of  investment  of  ward's  money,  566. 

devise,  517. 

disposal  of,  206. 

distribution  of  surplus,  331. 

effect  of  guardian's  failure  to  account,  617. 

firm  assets  applied  to  firm  debts,  453. 

for  payment  of  widow's  share,  222. 

general  bond  not  liable,  619. 

guardian's  additional  bond,  599. 

guardian's  sureties  not  liable,  596. 

guardian  to  produce  at  next  term  of  court,  630. 

heir's  debts  retained  from  surplus,  331. 

liability  of  guardians  on  joint  bond,  596. 
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PROCEEDS  OF  SALE  OF  REAL  ESTATE— Continued. 
lien  of  heir's  judgment  transferred,  330. 
manner  of  reinvesting  set   forth   in   guardian's  application   to  sell 

realty.  613. 
realty  sale  blended  with  personalty,  191. 
sold  before  death  of  decedent,  144. 
successor  to  account  for,  215. 
surety  on  original  bond  not  liable,  217. 
to  pay  liens  on  land,  221. 
when  additional  bond  filed,  621. 
when  bonds  liable,  217. 
when  lien  attaches,  225. 

when  liens  other  than  purchase-money  mortgages  satisfied,  243. 
when  property  mortgaged,  227. 
widower's  interest,  224. 

widow  paid  after  satisfaction  of  li<n,  220,  221. 
widow's  Interest  paid,  222. 

PROCESS, 

involving  persons  of  unsound  mind,  650. 
notice  in  insanity  proceedings,  640. 
service  on  infants,  575,  608. 
service  on  guardian,  605,  789. 
service  on  substituted  party,  396. 
when  issued  in  name  of  infant,  607. 


PROCHIEN  AMI, 


PROFITS. 


See  Next  Fsiexu. 


See  Re.nts  .\.\o  Pkofit.s. 


PROMISE, 

additional  names  as  sureties,  554. 
administrator's,  supported  by  consideration.  281. 
by  executor  to  pay  decedent's  debt,  390. 
by  surviving  partner  to  debtor,  effect  on  demand,  456. 
death  of  promisor  to  precede  action  upon  agreement  to  leave  prop- 
erty, 264. 
infant,  581,  583. 

joint  executors  and  administrators,  397. 
liability  of  administrators,  281. 
presupposed  before  services  charged  on  estate,  263. 
surviving  partner  to  pay  debt,  456. 
when  constitutes  valid  contract,  264. 
when  too  indefinite  to  be  enforced,  264. 
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[Referencrs  are  to  Sections.] 
PROMISSORY  NOTES, 

See    SuiNATlKK. 

administrator  chargeable  with  intenst  wlien  uncollected.  302. 

administrator's  personal  liability,  390. 

administrator's  right  to  sue,  393. 

as  basis  of  claim,  277. 

as  payment  of  debt  to  ward,  564. 

common  law  concerning  joint  obligors,  265. 

complaint  of  administrator  in  action  on  note,  395. 

competency  of  signor  to  note.  421. 

competency  of  witnesses,  415,  417,  422. 

conversion  by  guardian,  598. 

copy  with  affidavit  sufficient  statement  of  claim.  260. 

due  decedent,  title,  180. 

for  purchase-money,  233. 

from  insolvent  vendee,  112. 

given  at  sale,  173. 

given  by  coadministrator  Avhen  not  admissible  in  evidence,  281. 

guardian  to  produce  to  court  where  taken  for  purchase-money,  630. 

how  purchaser  permitted  to  discharge,  235. 

how  sold,  176. 

may  justify  administration,  45. 

may  necessitate  special  administration,  55. 

not  pleaded  as  set-off,  118. 

personal  liability  of  administrators.  281. 

personalty,  152. 

place  of  assessment  when  in  hands  of  agent,  439. 

probate,  489. 

release  of  guarantor  by  guardian,  565. 

revocation  of  letters  as  administrator's  defense  in  suit.  135. 

riglit  of  administrator  de  bonis  non  to  sue,  393. 

secured  by  mortgage  upon  decedent's  estate,  293. 

taxed  as  personalty,  439. 

title  in  executor,  155. 

transfer  by  surviving  partner,  448. 

when  acceptance  constitutes  advancement,  336. 

when  binding  on  infants,  577. 

wlien  considered  part  of  wills,  489. 

when  note  received  for  purchase-money,  625. 

wrongfully  paid  by  administrator,  177. 

PROOF, 

See  Burden  of  Proof. 

admissibility  of  admissions  of  former  administrator,  416. 
allegations  in  petition,  212,  213,  388. 
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PROOF — Continued. 

appointment  of  administrator,  42. 

claims.  268. 

competency  of  witnesses  to  prove  execution  of  will,  419. 

conversion,  when  insufficient.  115. 

correctness  of  claim,  422. 

degree  required  to  establish  lost  will,  500. 

execution  and  endorsement  of  note  against  estate,  393. 

execution  of  contract  sued  upon,  393. 

legitimacy,  702. 

matters  extraneous  to  record,  237. 

notice  of  filing  of  petition,  246. 

nuncupative  will,  476,  477. 

of  failure  to  notify  parties  of  proceedings  to  contest  probate  of  will, 

488. 
of  notice  of  administration.  44. 
of  posting  notices  on  final  settlement,  971. 
on  claim  already  allowed.  274. 
probate  of  wills,  487. 
revocation  of  guardian's  account,  602. 
signature  to  wills.  492. 
sound  mind.  529. 
testator's  declarations,  539. 
testator's  handwriting,  492. 
to  hold  heir  liable,  381. 
trial  of  claims,  280. 
trustee's  advantageous  bargain,  236. 
verification  of  guardian's  account,  559,  585. 
will.  465,  1058,  1060. 

PROOF  OF  POSTING, 
notice  of  sale,  936. 

PROOF  OF  PUBLICATION, 
sale  of  real  estate,  935. 

PROOF  OF  WILL. 

admissibility  of  evidence,  538. 

competency  of  witnesses,  492. 

conformity  to  lex  loci,  668. 

depositions,  493. 

foreign,  498. 

in  foreign  state,  498. 

in  vacation,  490. 

possessor  required  to  produce  will,  491. 

preservation  and  effect,  494. 

statutory  requirements,  492. 

where  made,  490,  526. 
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[References  are  to  Sections.] 
PROPERTY, 

See  Common  Law;   Lkvy;    Pkksonai,  Pkopkrtv;   Real  Property. 

accidentally  or  fraudulently  withhold  from  account,  315. 

agreement  to  leave  by  will,  264. 

conveyed  after  being  devised  In  will,  484. 

disposition  of  which  constitutes  one  executor  de  son  tort,  69. 

injury,  survival  of  action,  396. 

liable  for  debts,  609. 

newly-discovered,  ground  for  additional  bond,  96. 

preserved  by  special  administrator,  57. 

right  determines  right  of  administration,  36. 

situs  as  affecting  jurisdiction/!. 

testator's  property  belongs  to  executor,  496. 

when  guardian  may  accept  instead  of  money,  564. 

PROSECUTING  ATTORNEY, 

duty  to  appear  iu  insanity  proceedings,  639,  640. 
may  sue  to  recover  property  of  unknown  heirs  from  administrator, 
353. 

PROSECUTION, 

action  for  injuries  resulting  in  death,  400. 
administrator's  power  to  sue  for  personalty,  392. 
claim  filed  after  time,  258. 
principal  of  decedent  surety,  262. 

PROTHONOTARY, 

certification  of  probate  of  foreign  will,  498. 

PROVISIONS, 

See  Statute. 

construction  of  wills,  502. 
for  intestate  distribution.  338. 
omitted  from  inventory,  162. 

PUBLICATION, 

See  Notices;   Proof  of  Publication. 

notice  of  action  against  unclaimed  estates,  712. 
action  to  contest  of  will,  536. 
administration  to  absentee,  58. 
administrator's  sale  of  realty,  209. 
application  for  removal,  132,  133. 
appointment  as  administrator,  43. 
contest  of  will,  536. 
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PUBLICATION— Continued. 

notice  of  filing  of  petition  to  prevent  sale  of  realty,  246. 

grant  of  letters,  253. 

hearing,  304,  318. 

insolvency,  367. 

money  to  credit  of  unclaimed  estates,  712. 

probate  of  absentee's  will,  495. 

removal  of  guardian,  606. 

revocation  of  will,  542. 

sale.  234. 

widow's  petition  and  filing  of  inventory,  359. 
proof,  935. 
proof  of  wills.  492. 

PUBLIC  AUCTION, 

lands  to  bring  two-thirds  appraised  value,  232. 

notice  of  sale,  172.  234. 

realty,  232. 

Bale  of  personalty,  154. 

ward's  realty,  625. 

PUBLIC  ENEMY. 

executor  not  liable  for  loss.  301. 

PUBLIC  POLICY. 

assignment  of  right  to  letters  contrary  to,  48. 
not  opposed  to  antenuptial  contracts,  766. 

PUBLIC  SALE. 

clerk  required,  174. 

personalty,  170. 

realty  to  bring  two-thirds  appraised  value,  192. 

terms.  173. 

PUBLIC  USE, 

See  Dedicatiox. 

when  guardian  may  dedicate  ward's  realty,  567. 

PUNCTUATION, 
wills,  503. 

PUNITIVE  DAMAGES, 
definition,  604. 

PURCHASE. 

See  Absence  ;  PrRCHASE-MoN^ET;  Pcbchaseb. 

acquisition  of  property  by  alien.  705. 
by  executor  or  administrator,  236. 

61 — Pro.  Law. 
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\ References  are  to  Sections.] 


VVJRCHASE— Continued. 
definition.  686. 

guardian's  purchases  for  ward,  563. 
means  of  acquiring  title,  686. 
surviving  partner's  right,  453. 
ways  of  acquiring  title,  686. 
when  alien  may  hold  land,  708. 

PURCHASE-MONEY, 

See  Pirch.vse;   Pirch.xskr. 

collected  before  deed  made  by  administrator,  233.^ 
^  full  payment  vests  complete  right  in  purchaser,  239. 
mortgage.  221,  239,  243. 
private  sale,  175. 
promissory  notes,  233. 

purchaser's  title  not  affected  by  guardian's  application,  630. 
receipt  at  sale  of  widow's  interest,  218. 
repaid  by  heirs  or  devisees,  241. 

rights  of  surviving  spouse  in  purchase-money  mortgage,  751. 
sale  of  ward's  realty.  623. 

subrogation  of  purchaser  where  estate  debts  paid,  285. 
vendor's  lien  superior  to  widow's  claim,  727. 
ward's  right  of  action  against  purchaser,  625. 
when  paid  by  executor  to  devisees,  484. 
when  purchaser  entitled  to  repayment,  240. 
when  recoverable,  213,  233. 
where  sale  vacated,  178. 
widow's  interest  liable,  221. 

PURCHASER, 

See  Purchase;  Pl-rchase-Moxey. 

at  private  sale,  176. 

effect  of  death  on  title  to  land  sold  for  taxes,  445. 

from  devisee,  parties  to  action  to  contest  will,  525. 

liability  when  land  resold,  232. 

must  know  liability  of  land  for  debts,  213. 

not  affected  by  appraisers'  failure  to  sign  appraisement,  616. 

not  protected  from  debts,  189. 

parties  defendant  in  action  to  prove  lost  will,  499. 

prior  to  final  settlement,  197. 

property  resold  at  private  sale,  176. 

property  subject  to  debts  of  ancestors,  197. 

protection  by  statute  of  limitations,  632. 

in  title  where  guardian  acts  fraudulently,  626. 

of  title  at  sale  of  ward's  realty,  625. 
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PURCHASER— Continued. 

protection  where  guardian  has  but  one  surety,  617. 

where  petition  for  sale  was  defective,  614. 
rights  where  decedent's  debts  paid,  285. 
rights  where  will  not  produced  within  three  years,  491. 
survivor's  interest,  personal  representative's  right  to  have  business 

closed,  451. 
takes  devised  lands  subject  to  liability  for  debts,  520. 
title  to  land  sold  by  guardian,  628. 
to  give  bond  for  payment  of  liens,  230. 
when  may  not  recover  for  improvements  on  resale,  241. 
when  widow  takes  as  purchaser,  728.  ^ 

QUALIFICATIONS. 

surviving  partner,  458. 

to  be  considered  by  court  before  appointing  administrator,  31. 

QUALIFIED  ADMISSIONS, 
decedent,  416. 

QUANTU.M  MERUIT, 

when  action  may  lie  on,  263. 

QUANTUM  VALEBAT, 

when  action  may  lie  on,  263. 

QUARANTINE, 

rights  of  surviving  wife  and  child,  740. 
widow's  rights,  162. 

QUIET  TITLE, 

decree  where  widow  conveys  during  second  marriage,  737. 

effect  of  judgment  against  husband  and  wife,  730. 

fraudulent  foreign  probate  not  attacked  in  action,  496. 

guardian's  action,  567. 

suit,  531. 

validity  of  wills  questioned  in  action  in  chancery,  530. 

when  decree  estops  parties  from  contesting  will,  533. 

QUITCLAIM  DEED, 

deed  of  ward  when  land  sold  by  guardian,  628. 
guardian's  deed  to  ward's  estate,  631. 
in  partition,  788. 

RAILROADS, 

damages  for  right  of  way  belong  to  heir,  696. 
when  company  may  revoke  letters,  27. 
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RAILS. 

when  personalty,  144. 

RATIFICATION, 

by  court  of  clerk's  appointment  of  administrator,  32. 

contracts  of  Insane  persons,  654. 

guardian's  transaction,  590. 

infant's  contracts,  576,  577,  578. 

infant's  conveyance,  582. 

of  clerk's  acts  during  vacation.  12. 

of  letters  wrongfully  issued,  25,  26. 

»ight  of  infant,  581. 

REAL  PROPERTY, 

See   Dispo.sition;    Paktnkrsiup    Pkopkktv;    Pkoi  kf.ds   ok   S.vi.k   of   Rk.vl 

ESTATK. 

ademption  by  subsequent  portion  not  applicable  to  devise,  349. 

alien's  rights,  705,  708. 

application  of  rule  in  Shelley's  Case  to  devise,  518. 

appraisers  for  ward,  616. 

bond  required  on  application  to  sell,  100. 

by  whom  sold  to  pay  debts,  249. 

court's  jurisdiction  to  order  sale  of  ward's  realty,  609. 

creditor  may  petition  for  sale  to  pay  debts.  208. 

defined,  144. 

derivation  of  power  to  sell,  86. 

descent,  669. 

description  in  devise,  471. 

description  in  notice  of  lands  about  to  escheat,  711. 

devise  at  common  law,  469. 

discharge  of  liens  on  infant's  realty,  610. 

disposition  of  fee  where  will  silent,  508. 

distribution  at  common  law,  675. 

doctrine  of  ancestral  estates  applicable,  332. 

effect  of  sale  without  bond,  621. 

English  law  concerning  probate  of  wills  making  devises,  490. 

entire  interest  of  ward  may  be  sold,  612. 

governed  by  lex  loci,  498.. 

guardian's  action  to  recover  ward's  realty,  588. 

duty  to  protect,  567. 

limited  control,  559. 

powers  and  duties,  567. 
guardian  to  file  original  bond  before  sale,  617. 
heir  receives  title  on  ancestor's  death,  669. 
held  by  aliens,  704. 
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REAL  PROPERTY— Continuf'd. 

how  distribution  governed,  327. 

how  distribution  of  proceeds  controlled,  30. 

how  long  aliens  may  hold,  707. 

intestate's  children  to  inherit,  683. 

invalidity  of  devise  to  corporation  at  common  law,  473. 

inventory  and  appraisement,  how  governed,  192. 

by  guardian,  560. 

fikd  by  guardian,  559. 
judgment  upon,  made  lien  by  statute,  363. 
jurisdiction  of  Supreme  Court   in  probate  matters  involving  title, 

429. 
lex  loci  governs  construction  of  will,  502. 
liability  for  administration  expenses,  287. 
liability  for  debts.  189. 
liability  for  decedent's  debts,  21,  520. 
liability  for  misapplication  of  sale  money,  112. 
money  received  for  right  of  way  over,  not  assets,  143. 
mortgage  and  lease  by  administrator,  244. 
not  liable  to  execution  after  alienation  by  heir,  387. 
possession  after  decedt-nfs  death,  190. 
power  of  alienation,  714. 
provisions  for  sale  by  guardian,  623. 
regarded  as  personalty  where  will  directs  sale,  787. 
return  of  purchase  and  sale,  186. 
revocation  of  will,  481. 
rules  of  descent,  727. 
sale  by  several  executors,  75. 

or  mortgage  by  guardian.  609-636. 

subject  to  or  discharged  liens,  374. 

to  pay  ward's  debts,  568. 

when  encumbered  with  liens,  225. 
secondarily  liable  for  debts,  380. 
succession  governed  by  lex  loci,  668. 
suit  to  recover  possession  for  ward,  574. 
suspension  of  ownership,  714. 
title  in  heirs  on  ancestor's  death,  332. 

not  passed  by  nuncupative  will,  578. 

vests  in  heirs,  85,  666,  696. 
undevised,  first  used  in  satisfying  debts,  196. 
unknown  heirs,  535. 

value  given  in  partition  for  insolvent  settlement,  366. 
value  set  forth  in  guardian's  application  for  sale,  613. 
what  liable  for  debts,  199. 
what  term  includes,  612. 
when  chargeable  with  debts,  206. 
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REAL  PROPERTY— Continued. 

when  charged  with  payment  of  legacies,  521. 

when  converted  into  personalty,  327. 

when  legacies  become  liens,  521. 

when  not  inventoried,  158. 

when  taxes  paid  by  administrator,  291. 

when  widow  has  fee  simple  title,  359. 

REAPPRAISEIMENT, 

order  to  reappraise  real  estate,  930. 

petition  to  reappraise  real  estate,  929. 

when  made,  216. 

where  estate  shown  to  be  worth  more  than  five  hundred  dollars,  360. 

REASONABLE  CARE. 

guardian  to  exercise,  562. 

REBUTTAL, 

competency  of  witnesses,  416. 

evidence  considered,  539. 

presumption  of  unsound  mind,  529. 

proof  of  undue  influence,  511. 

when  claimant  not  competent  witness,  413. 

RECEIPT, 

appeal  from  order  of  court  upon  report  showing  receipts,  308. 

by  ward  after  marriage  and  assent  of  husband,  1033. 

entitles  administrator  to  credit,  300. 

explained  by  parol  evidence,  276. 

for  article  selected  by  widow,  164. 

foreign  guardian's  right  to  execute,  584. 

given  by  ward  to  guardian,  590. 

guardian  for  ward's  share,  326. 

guardian's  accounts,  559,  597,  602. 

guardian's  receipts  charged  as  cash,  564. 

guardian  to  report,  585. 

items  entered  in  administrator's  report,  307. 

minor  for  share,  340. 

minor  legatee,  351. 

purchase-money  at  sale  of  widow's  interest,  218. 

signed  by  coexecutors,  76. 

ward's  final  receipt,  1034. 

when  not  estoppel  against  widow,  243. 

RECEIVER, 

appointed  for  partnership  affairs,  464. 
bond,  1148. 
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RECEIVER— Continued. 

control  over  partnership  property.  449. 
duty  to  pay  taxes,  442. 
firm  assets,  461. 

jurisdiction  of  Marion  County  Probate  Court  in  application  for  ap- 
pointment, 5. 
listing  of  nonresidents'  personalty,  437. 
order  appointing  receiver  on  death  of  partner,  1147. 
partnership  property  on  death  of  partner,  1145,  1146. 
petition  for  receiver  for  failure  to  file  inventory,  1145. 
powers  in  executors  and  administrators,  365. 
reimbursed  for  taxes  paid  out  of  private  means,  441. 

RECORD, 

admissibility  of  evidence,  538. 

allowance,  evidence  of  claim,  270. 

claims,  267. 

decree  establishing  lost  will,  501. 

destroyed  will,  499. 

fee  of  recorder,  196. 

foreign  adoption,  785. 

foreign  wills,  498. 

kept  by  probate  court,  13. 

letters  of  administration,  constitutes  evidence,  42. 

letters  testamentary  and  of  administration  as  evidence,  395. 

necessity  that  record  in  insanity  proceedings  show  appearance,  641. 

need  not  affirmatively  show  facts  giving  jurisdiction,  209. 

notice  of  lands  about  to  escheat,  711. 

revocation  of  wills,  542. 

showing  judgment  void,  237. 

testimony  given  at  proof  of  will,  494. 

to  contain  findings  and  acts  of  probate  commissioners,  16. 

when  evidence  may  disprove,  625. 

when  set  out  in  complaint,  632. 

wills,  copy  admitted  as  evidence,  497. 

RECOVERY, 

action  against  trepassing  legatee,  344. 

action  on  guardian's  bond,  602. 

administrator  from  heirs  where  assets  insufficient,  297a. 

administrator  may  maintain  suits  for  possession,  392. 

administrator's  right,  281. 

allowance  of  claims,  payment  of  costs,  287. 

appeal  from  administrator's  action  for  possession,  428. 

attorney's  services  to  executor  before  appointment,  313. 

by  foreign  guardian,  584. 
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RECOVERY— Cant  in  urd. 

claim  paid  out  of  order.  365. 

damages  for  death  by  wrongful  act,  403. 

damages  for  dt>atli  of  child  from  wrongful  act.  402. 

damages  for  injury  or  death  of  ward.  r)74. 

death  of  child,  401. 

entire  penalty  on  guardian's  bond.  595. 

escheated  lands,  708,  711. 

from  deceased  partner's  estate,  450. 

from  lieirs  for  decedent's  debts,  385. 

guardian's  action  for  possession  of  ward's  realty,  588. 

guardian's  bond,  596,  603,  619. 

heirs  may  not  sue  before  final  settlement,  330. 

judgment  against  administrator  of  insolvent  estate,  368. 

land  sold  at  executor's  sale,  when  barred,  397. 

land  sold  by  guardian,  632. 

money  from  former  guardian,  565. 

money  in  hands  of  former  guardian,  574. 

parties  in  action  to  recover  ward's  money,  570. 

partnership  property  by  surviving  partner,  450. 

possession  of  ward's  realty,  574. 

possession,  validity  of  wills  questioned  in  action  in  chancery,  530. 

power  of  special  administrator,  392. 

property  by  widow,  364. 

replevin  suit  against  administrator,  391. 

services  rendered  decedent,  263. 

to  pay  debts  for  estate,  200. 

trial  of  claims,  280. 

where  creditor  overpaid,  285. 

widow's  interest,  when  wrongfully  withheld,  292. 

widow's  right  to  sue,  363. 

REDEMPTION, 

See  Equity  ok  Rkoemption. 

administrator's  rights,  198. 

from  tax  sale,  444. 

infant's  land  sold  for  taxes,  632. 

widow's  payment  of  encumbrance,  362. 

REFUNDING  BOND, 

given  where  share  paid  for  before  final  settlement,  297a,  342. 
may  be  required  of  distributees,  341. 

REGISTRY, 

effect  on  mortgage,  226. 


GENERAL   INDEX.  ^949 

[Referencrs  are  to  Sections.] 

REIMBURSEMENT. 

administrator's  payment  of  taxes  out  of  private  moans.  441. 

expenses  for  preserving  estate  during  litigation,  287, 

for  administrator's  personal  expenses  in  paying  taxes,  438. 

for  funeral  expenses,  289. 

guardian's  action  against  wrongdoer.  574. 

partner  satisfying  debts  out  of  private  means.  462. 

surviving  partner.  450. 

when  guardian  has  right,  571. 

REINVESTMENT, 

manner  specified  in  guardian's  application  to  sell  realty,  613. 

notice  to  guardian  of  petition,  1007. 

order  directing  sale  to  reinvest  proceeds,  1008. 

report  of  sale  on  petition  to  reinvest,  1009. 

REJECTION  OF  CLAIM, 

adjudication  jjetween  claimant  and  administrator,  282. 

binding  upon  estate,  270. 

renders  claiin  subject  to  litigation,  313. 

RELATOR, 

allowed  reasonable  compensation,  120. 

RELEASE. 

bonding  company  as  surety,  99. 

debt.  155,  573. 

dower,  723. 

filing  claim  secured  by  lien  does  not  relea.so  lii n.  293. 

guarantor  of  note  belonging  to  ward.  50'. 

joint  obligor,  601. 

Hen  by  lienholder,  374. 

mortgage  against  decedent's  realty,  I'Jtj. 

notice  of  request  of  surety,  860. 

request  of  surety.  859.  860. 

surety.  105.  106,  117,  461,  553.  601,  861,  862,  863. 

unpaid  mortgage,  151. 

when  acceptance  of  note  does  not  release  heir's  claim.  336. 

widower's  right  to  administer,  31. 

widow's  allowance,  153. 

widow's  rights,  166. 

widow's  right  to  administer,  31. 

RELIEF, 

administrator  who  paid  heirs  before  final  settlement,  297a. 
legal  or  equitable  when  granted  by  probate  courts,  7. 
liability  for  administration,  77. 
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RELIEF — Continued. 

liability  of  sureties,  595. 

where  claim  paid  by  mistake,  285. 

where  executor  wrongfully  refuses  to  assent  to  legacy.  344. 

where  sale  made  without  bond,  621. 

RELIGION, 

teaching  of  ward,  558. 

REMAINDER, 

claim  of  remaindeinian  for  waste  by  tenant  for  life,  2G0. 

creation  of  remainder  in  fee,  714. 

partition  between  remaindermen,  789. 

recovery  of  residue  by  remainderman.  147. 

rights  of  remainderman,  524. 

vesting,  524,  698. 

when  life  estate  construed  as  remainder  in  fee,  505. 

widow's  interest  in  husband's  estate.  727. 

REMEDY, 

See  CoM.MOX  L.vw. 

against  estate  of  clerk  of  court,  260. 

against  executor  selling  another's  goods,  159. 

appeal  where  remedy  enforced  under  civil  code,  428. 

available  to  guardian,  574. 

claimant  whose  claim  did  not  accrue  before  final  settlement,  384. 

common-law,  death  of  party  to  contract  for  conveyance,  248. 

contest  of  will,  525. 

contract  with  guardian,  570. 

cosurety  holding  lien  against  decedent's  realty,  266. 

creditor  under  disability  prior  to  final  settlement,  383. 

where  heir  alienated  land,  696. 

whose  claim  is  unpaid,  322. 
death  of  party  to  contract  for  conveyance,  248. 
delinquency  of  decedent's  taxes,  443. 
distributee,  339. 

executor's  bond,  cumulative,  108. 
for  specific  performance,  484. 
heirs  against  surviving  partner,  457. 
in  administration,  when  cumulative,  68. 
infant  against  whom  decree  rendered,  388. 
lienholder,  when  claim  not  filed,  293. 
mismanagement  of  guardian,  594. 
nonresident's  injury  resulting  in  death,  400. 
partnership  creditor,  455. 

party  aggrieved  by  decision  in  probate  matters,  435. 
purchaser  of  decedent's  contract,  182. 
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REyiEDY— Continued. 

recovery  of  rents,  147. 

release  of  surety  on  guardian's  bond,  553. 

settling  of  title  by  adjudication  sustaining  will,  530. 

surety  on  e.xecutor's  bonds,  106. 

when  administrator's  capacity  is  uncertain,  395. 

when  cumulative,  201. 

where  breach  of  bond  uncertain,  598. 

where  character  of  administrator  uncertain,  395. 

wrongful  death,  399. 

REMOVAL, 

See  Remov.vl  ok  Bouik.s;    Rkmuvai.  uk  E.vecutob.s  a.nu  Ad.mi.mstk.vtoks; 
Removal  of  Glaruia.ns. 

assignee  for  creditors  on  petition  of  creditors,  1105. 

disability,  593. 

from  state,  effect  on  administration  by  e.xecutor,  45. 

notice  to  guardian  of  petition  to  remove,  1000. 

order  for  removal  of  trustee  for  cause.  1109. 

order  of  removal  of  trustee   for  creditors  on  petition  of  creditors, 

1108. 
petition  to  remove  trustee  for  creditor.s  for  cause,  1107. 

RE.MOVAL  OF  BODIES, 

payment  of  e.xpenses  incurred,  2S9. 

REMOVAL  OF  EXECUTORS  AND  ADMINISTRATORS, 

See  AuDiTio.NAi.  Bo.nu;  E.xkcitoks  axo  Admi.nistkatoks. 

accounting  of  administrator,  314. 

appeal  from  order  of  court,  140. 

appeal  of  orders  or  judgments,  429. 

application,  132. 

by  summary  proceedings,  138. 

competency  of  witnesses  on  question  of  validity  of  claim,  417. 

costs  in  suit,  139. 

drunkenness  a  cause,  128. 

effect  on  ownership  of  personalty,  79. 

elTect  on  realty  sale,  215. 

failure  to  account,  298. 

failure  to  file  petition  for  realty  sale,  208. 

failure  to  file  report,  307. 

failure  to  give  bond,  129. 

failure  to  turn  over  money  belonging  to  unknown  heirs,  354. 

for  failure  to  inventory,  158,  160. 
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REMOVAL  OF  EXECUTORS  AND  ADMINISTRATORS-ronfinwed. 
from  county,  124. 
general  citation,  853. 
grounds.  38,  45,  77,  124,  127,  129. 
how  procured,  125,  135. 
nonresidence  as  cau.se,  130. 
order  on  petition,  852. 
petition,  851. 
sjurvival  of  actions,  39G. 
unnecessary  before  suit,  116. 
void  when  statute  not  oonipliod  with.  133. 
when  acts  valid  notwithstanding,  140. 
when  made  because  of  marriage,  131. 
when  made  under  voidable  letters,  122. 
when  permitted,  121-142. 
who  may  ask,  134. 

REMOVAL  OF  GUARDIANS, 

See  Guardian  and  Ward. 

authorizes  court  to  vacate  trust,  33. 
averment  as  breach  of  bond,  598. 
cause,  547. 

failure  to  file  inventory,  546,  559,  560. 
failure  to  file  new  bond,  552. 
order  removing  guardian,  1001. 
petition  to  remove  guardian.  999. 
statutory  provision,  606. 
termination  of  guardianship,  586. 

RENTS  AND  PROFITS, 

See  Account;    Common  Law. 

accounted  for  in  administrator's  first  account,  303. 

amount  set  out  in  guardian's  petition  for  mortgage,  635. 

arising  from  estate,  148. 

bequest  entitles  devisee  to  possession,  517. 

bond  for  payment  by  lessee  of  unknown  heirs,  353. 

charged  against  administrator  in  final  report,  303. 

devise,  191,  347,  517. 

disposal,  92,  148. 

due  decedent  at  death,  belong  to  administrator,  147. 

from  administrator's  investment,  148. 

guardian's  accountability,  559,  560,  563,  565,  585. 

heir  entitled,  147,  193,  696. 

in  administrator's  hands,  defense  to  petition  to  sell  realty,  213. 
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RENTS  AND  PROFITS— Continued. 

investment  secured  by  guardian's  general  bond,  619. 

legacy  upon  land  yielding,  348. 

liability   of   rentee    where    heir    prejudices   creditors   by   alienating 

land,  696. 
liability  of  surviving  partner  to  decedent's  representative,  451. 
on  specific  legacy,  348. 
partition  proceedings,  795. 
payment  of  ward's  debts,  568. 
provision  for  disposition  in  wills,  471. 
purchaser  entitled  after  confirmation  of  sale,  238. 
receipts  si)ecitied  in  guardian's  application  to  sell  realty,  613. 
right  of  wife  to  profits  in  her  own  property,  742. 
trade  carried  on  by  administrator,  148. 
trust  property  in  hands  of  surviving  partner,  447. 
when  estate  liable,  ISO.  261. 

when  executors  and  administrators  entitled,  190,  198. 
when  personalty,  147. 
who  entitled,  112. 
wife's  right.  :Wo,  745. 

RENUNCIATION, 

claim  to  executor's  compensation  allowed  by  will,  312. 

effect,  741,  758. 

forms,  824,  825. 

right  as  e.xecutor,  48. 

right  to  administer,  38,  39. 

time  and  manner  of  making,  754. 

widow's  right,  166. 

will,  by  widow,  223. 

REPAIRS, 

guardian's  duty  to  repair,  565,  567. 
when  chargeable  to  estate,  148. 

REPLEVIN, 

administrator  may  maintain  suit,  392. 

competency  of  witnesses  where  party  substituted,  423. 

defense  of  administrator,  391. 

personalty  encumbered  by  chattel  mortgage,  362. 

plaintiff's  testimony  in  action,  417. 

REPLEVIN  BAIL. 

when  judgment  not  within  statute,  282,  405. 

REPLY, 

suit  against  guardian,  600. 
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REPORTS, 

See  Current  Reports;   Final  Rf:ports;   Paktiai.  Kkpokts. 

administrator,  113,  238,  314,  961,  968. 

affidavit  of  administrator  in  lieu  of  vouchers,  963. 

agreement  to  sell  ward's  property  for  railroad  construction,  1024. 

appeals  where  exceptions  filed,  429. 

approval  of  guardian's  report,  586. 

as  complaint  in  probate  court.  305. 

change  of  investment,  1004. 

clerk's  report,  12,  832,  995,  1063,  1064. 

commissioners  in  partition  proceedings,  800,  802,  803,  806,  1130,  1135. 

confirmation  of  partition  commissioners'  report,  804. 

contested,  319. 

death  of  ward.  1028. 

desperate  claims,  899. 

estate  worth  less  than  $500.00.  981. 

exceptions,  311,  591. 

executor  to  report  certain  purchases,  186. 

failure  to  return,  ground  of  action,  112. 

final  report  of  surviving  partner,  1154. 

final  report  of  trustee  for  creditors,  1117. 

first  report  of  trustee  for  creditors,  1110. 

guardian,  585,  591,  630,  1020,  1022,  1030. 

judge  to  call  for,  298. 

lease  or  mortgage  by  administrator,  244. 

liability  for  guardian's  failure,  597. 

order  on  report  of  sale,  876,  902. 

penalty  of  guardian's  failure,  602. 

plats,  933. 

private  sale,  177,  872,  1092. 

purchase  at  sheriff's  sale,  887. 

relative  to  mortgage  of  ward's  realty,  634. 

sales,  192,  372,  881,  891,  937,  947,  1009,  1087,  1151. 

setting  aside  report  of  partition  commissioners,  803. 

trustees  under  benevolent  devise,  325a. 

ward's  death  and  condition  of  estate,  588. 

worthless  sale  note,  901. 

REPRESENTATION, 

See  Per  Stirpes. 

doctrine  of  inheritance,  678. 
executors  and  administrators,  232. 

REPRESENTATIVES, 

term  explained,  386. 
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REPUGNANCY, 

repugnant  conditions  in  grants  or  devises,  714. 
rules  in  wills,  504. 

RES  ADJUDICATA, 

final  settlement  constitutes,  320. 

protection  of  executors  and  administrators,  338. 

RESALE, 

land  for  payment  of  debts,  197. 

property  purchased  by  auctioneer,  232. 

property  sold  by  guardian,  G30. 

when  may  be  had,  178,  236,  240. 

when  remedy  not  available,  237. 

where  purchaser  fails  to  comply  with  terms,  232. 

without  court  order,  214. 

RES  GESTAE, 

admissions  and  declarations,  416. 
when  declaration  considered  part,  539. 

RESIDENCE. 

See  TKMi'OR-\By  Rksidenxe. 

absentee,  effect  on  issuance  of  letters,  59. 

administrator,  32,  436. 

assessment  of  choses  in  action  and  personalty,  439. 

change,  cause  for  removal  of  executor,  124. 

defendant,  venue  of  action  to  set  aside  assignment  of  lease,  392. 

determines  place  of  assessment  of  personalty  of  ward,  438. 

determining  place  of  proof  of  wills,  526. 

effect,  on  probate  wills,  490. 

locus  not  dependent  on  administrator's  residence,  439. 

notice  of  removal  of  guardian  when  residence  unknown,  606. 

residents  preferred  for  administrators,  38. 

ward's  residence  set  out  in  guardian's  petition,  613,  635. 

RESIDUARY  CLAUSE, 

conferring  jurisdiction  on  appellate  court,  429. 
lands  first  sold.  196. 
what  passes,  346,  509. 

RESIDUARY  DEVISEES  AND  LEGATEES, 

See  Devisees;   Legatees. 

doctrine  of  presumed  or  constructive  ademption  not  applicable  to 
residuary  legacy,  349. 
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RESIDUARY  DEVISEES  AND  LKIGATEES— Confinufd. 

residuary  lega<'y  defined.  346. 

rights  of  mortgagee,  321. 

right  to  surplus  of  testator's  property.  343. 

when  executor  to  control  Infant's  legacy,  560. 

when  to  receive  legacy  or  devise,  345,  516. 

RESIDUE, 

distributed  l)(fore  administrator  discharged,  31'6. 

distribution  ordered  by  court,  310. 

to  receive  lapsed  and  void  devises.  r»09. 

when  entitled  to  share  in  distribution  as  general  debts.  370. 

when  legacy  or  devise  becomes  part,  516. 

when  sold,  114. 

when  to  include  lapsed  legacies,  345. 

RESIGNATION. 

See  Co.M.Mo.N  Law;  Execttors  .\ni)  Ad.ministkators;  GcABniAN  and  Ward. 

executors  and  administrators.  48,  77.  113,  Vll.  123,  215,  245,  314,  396, 

8.^4. 
terminates  guardianship,  586. 

RESTRAINING  ORDER. 

administrator,  50L 

RESTRAINT  UPON  ALIENATION, 

subsequent  marriage  of  widow,  735. 

RESULTING  TRUST, 
how  raised,  626. 

rebutted  by  parol  evidence,  507. 
when  action  maintained  to  enforce.  198.  392. 
when  widow  may  enforce,  221. 

RETAINER, 

English  doctrine,  269. 

right  exists  against  assignee,  etc.,  of  legatee,  331. 

RETRIAL, 

testimony  of  decedent  on  retrial  after  death,  413. 

RETURN, 

on  execution  of  judgment  against  intermeddler,  70. 

private  sale,  175. 

sale  of  contract  for  land,  181. 


GEXEKAL    i.M.iA.  ig-_ 

[Refet^nif-s  are  to  Hectiona.] 
REVERSION. 

estate,  697,  698. 

lands  escheated  to  state,  709. 

REVIEW  OF  JLEXiMENT. 

« lalm  against  estate,  not  statutory,  284. 

divorce  proreedlDKH  after  minor  d^-feudant  becomes  of  age   608 

exercise  of  courts  power  of  discretion  in  taking  testlmon^  of  incoc 

petent  witnesses.  41*4. 
guardian  has  no  right.  '»-T 
guardianship,  591. 

guardian-s  proceedings  t..  s.il  v^ard•s  realty  not  subject    63" 
guardian's  reports,  .'h.'. 

*    **"  unclaimed  estate  subject   7l'> 

not  a  4...  ' 

partition  procce<lings,  811. 

ward  not  entitled  where  reaJi>  ,M.i.r.-,i  .>..,i.i.  s^o 

where  court  abuses  discretion  In  admitting  evidence.  424. 

REVIVOR. 

Judgment.  407.  409. 

no  appeal  where  no  revivor  In  administrator.  42S 
statutory  rights  on  failure  of  Jointure  76.'. 
wills.  480. 

REVOCATION'. 

See  CoMMo.N  L.\\v;    Ln-nus. 

antenuptial  agieement  In  Interest  of  husband.  764. 

authority,  when  resignation  amounts  to.  123. 

bequests  of  personalty.  349. 

declaration  of  intention  where  estate  altered.  485. 

deed  made  during  minority,  579. 

devise.  484. 

distinguishing  characteristic  of  revocablllty.  465. 

encumbrance  upon  realty  not  deemed,  484. 

final  settlement  of  guardian.  592. 

letters.  25.  27.  32.  121-142,  501,  606. 

not  suspended  by  appeal.  139. 

petition  to  revoke  letters  Improvldently  Issued.  849. 

plea  of  administrator  in  bar  of  action.  395. 

probate  of  will.  533,  542. 

right  to  revoke  election  under  will,  759. 

undue  execution  of  will.  527. 

upon  citation,  effect.  140. 

when  unnecessary.  33. 

wills,  465-501,  784. 

62— Pro.  L.\w. 
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[liefeiena's  art  to  Sectiona] 

RIGHT, 

See    Aliens;    Executors    am.    Admimstkators;    Oiardia.n    and    Ward; 
HusnAMJ  ANi>  NVikk;   IlKiiir  ok  A«tion;  RuiHT  ok  Wav. 

administiation,  40,  j;»0. 

aliens,  4G'J.  704  711. 

election,  522. 

guardians,  55r>,  584. 

how  riKhts  of  heirs  determined,  667. 

husband  and  wife.  35.  522,  722-776. 

uiarriid  woman,  to  carry  on  separate  business,  744. 

partnershij)  crt'ditors,  4."i5. 

personal  representative.  4.')1. 

surviving  partner's  Inventory,  447,  459. 

to  letters  of  administration.  22. 

to  make  wills,  466. 

waiver  by  wife's  joinder  in  mortgage,  727. 

RIGHT  OF  ACTION. 

See  Action. 

administrator.  IIG.  141»,  199.  202.  392. 

against  administrator,  111,  131. 

against  purchaser  of  ward's  realty,  625. 

collection  of  iiartnership  debts,  44S,  456. 

contest  of  wills,  534. 

creditor,  200.  251. 

damages  to  realty,  392. 

for  maladministration,  94. 

for  possession  of  ward's  personalty.  574. 

guardians,  567,  594. 

heirs,  24  Vj,  190. 

infant,  607. 

injury  or  death  of  minor  child,  556. 

joint  contract,  396. 

on  unliquidated  claim,  may  justify  administration,  45. 

personal  representative  has  right  of  decedent.  400. 

suit  to  construe  will,  531. 

survival  when  for  liabilities  due  partnership,  455. 

to  set  aside  fraudulent  conveyance,  may  justify  administration,  45. 

ward  against  guardian,  600. 

when  maintained  by  single  creditor.  201. 

when  not  asset,  27. 

when  only  asset  of  estate,  78. 

wrongful  death  of  nonresident,  82. 
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lHeferenci'8  are  tu  Hections.] 
RIGHT  OF  WAY, 

damages  belong  to  heir,  696. 

when  guardian  may  convey,  567,  627. 

ROBBERY. 

admlnlHtrator'H  liability  for  loss.  301. 
ward's  fund  In  hands  of  guardian.  .'6i', 

ROMAN   I^W. 

meaning  of  •hclr,"  690. 
rules  of  succession.  682. 

ROYALTY. 

•  xeculor  entitled.  147,  392. 

RULES, 

8«e  CoMMo:«  Law;   Statiteh. 

•  ':->[)  r.)  .  ,'ar.!|»h  Io«t  will.  499. 
aiiprals  under  civil  code,  428. 

applicable  to  accounting  of  administrator  who  resigns,  etc    314 

as  to  parties  In  aj.;     "  ;   ., 

civil  actions,  not  a  reports.  319. 

rivll  (0<|.-,  when  appn.atiit-  111  appeals,  428. 

competency  of  witnesses,  424. 

<on8tructlon  of  wills.  .'.02,  309. 

descent  and  distribution  rules  subject  to  rules  for  surviving  spouse 

673,  700,  722. 
devises  of  realty.  523.  524. 
di.slrlbutlon.  332. 
equity,  application.  474. 

exclusive  Jiirisdic  tion.  sale  of  infants  realty,  CU. 
governing  appeal  to  set  aside  final  settlement,  325. 
infants  contracts,  576. 
In  Shelley's  Case,  518. 

nuasure  of  damages  in  suit  on  guardian's  bond,  603. 
mis.  ellaneous.  for  construction  of  wills,  508. 
no  rule  for  shifting  inheritance  in  Indiana.  670. 
notice  and  hearing  of  further  accounts.  307. 
payment  of  partnership  and  Individual  debts.  455. 
pleading  and  practice  in  action  to  contest  wills,  532. 
pleading  In  action  to  contest  will.  526. 
pleading  in  contest  of  flalm.s.  275. 
possession  of  partnership  property.  447. 
present  value  of  vested  estate,  818. 
protection  of  trusts,  19. 
recovery  of  personalty  of  or  debts  due  decedent,  24 1^. 
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RULES— Continued. 

repugnancy  in  wills,  ftOl. 

revocation  of  devise  by  conveyance,  484. 

revocation  of  wills,  483. 

Roman  law  in  regard  to  succession.  682. 

suits  by  and  against  surviving  partner,  456. 

supplying  words  in  wills,  505. 

support  of  infants,  556. 

taxing  costs  in  appealed  cases,  429. 

testator's  intention,  503. 

when  civil  cause  procedure  applicable,  273,  274. 

when  returnable  to  probate  court,  5. 

where  special  pleadings  made,  276. 

RULES  OF  CONSTRUCTION. 

covering  claims  filed  as  i)leading.  275. 

RULES  OF  DESCENT. 

prevalent  in  Indiana,  684. 

SAILORS, 

wills,  476,  478. 

ST.  JOSEPH  COUNTY  SUPERIOR  COURT, 
probate  jurisdiction,  4. 

SALARY, 

probate  commissioners,  16. 
when  assets,  143, 

SALE  BILLS, 

failure  to  return,  ground  of  action.  112,  124. 
made  by  sale  clerk,  contents,  174. 
property  of  estate,  866. 
return  constitutes  report  of  sale,  170. 

SALES, 


See  Additional  Bond;  Administrators'  Sales;  Proceeds  of  Sale  of  Real 
Estate;  Sheriff's  Sale;  Taxes;  Terms. 


administrator's  or  executor's  deed,  946. 

after  ward  is  of  age,  629. 

application  by  guardian,  613. 

bonds,  217,  941,  1016. 

certificate  of  sale,  945. 

change  of  investment  of  ward's  money,  566. 

clerk,  174,  188. 
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[References  are  to  Sections.] 

SALE&— Continued. 

confirmation,  631,  892,  1093. 

contracts  for  land,  181. 

corporate  stock,  179. 

effect  of  change  in  terms,  620. 

effect  of  sale  without  bond,  621. 

escheated  lands,  710. 

executor's  deed.  949. 

e.\  ijartc  i)rocoedings,  61.'>. 

guardian,  624,  632,  633.  1011,  1022. 

how  prevented,  246. 

indemnifying  bond  on  sale  of  real  estate  contract,  883. 

in  partition  proceedings,  S07. 

interest  in  estate  of  living  person,  330. 

judgment  conclusive  when  made  by  order  of  court,  531. 

limitation  of  action  for  recovery  of  property  sold  on  judgment,  397. 

not  affected  by  failure  of  guardian  to  have  more  than  one  surety,  617. 

notes,  180,  183. 

notice,  192,  234.  865,  934,  1021,  1086. 

objections  to  confirmation,  938. 

order,  875,  876.  87S,  880,  890,  928,  939,  944,  948,  1010,  1014,  1136. 

partition  commissioners'  sale  of  realty,  1134. 

partner.ship  l)usiness  conducted  by  e.xecutor,  446. 

petition,  372,  867,  869.  874,  877,  879,  889,  922,  942,  1094. 

postponement  of  sale  by  trustee  for  creditors,  1088,  1089. 

reports,  630.  881,  891,  937,  947,  1087,  1151. 

repugnancy  in  wills.  504. 

ripht  of  partition  commissioners  to  purchase,  806. 

sale  bill  on  sale  of  property.  866. 

several  executors.  75. 

subject  to  lien,  370. 

terms  of  sale  of  ward's  realty,  625. 

to  administrator,  when  valid,  197. 

to  satisfy  legacies,  347. 

under  will.  192. 

vacation.  178. 

ward's  debts,  573. 

ward's  realty,  609-636. 

who  may  sell  in  partition  proceedings,  807. 

without  order  of  court,  how  governed,  192. 

written  contracts,  180. 

SANITY. 

not  necessarily  established  when  will  proposed  for  probate,  492. 
presumption,  468,  488,  538,  638. 
witnesses'  conclusions,  540. 
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[References  are  to  Sections.] 

SATISFACTION, 

debt,  by  legacy,  350. 
judgment,  371. 
legacies,  341). 

SAVINGS  BANK. 

depository  for  share  of  minor  or  insane  persons.  340. 

SCHEDULE, 

appraisers  to  swear  to,  459. 

when  considered  part  of  wills,  489. 

SCHOOLS, 

books  omitted  from  inventory,  162. 

competency  of  witnesses  in  suit  to  foreclose  school  fund  mortgage, 
419. 

fund  to  receive  proceeds  of  escheated  lands  and  unclaimed  estates, 
■  709,  710,  712. 

guardian's  choice  for  ward,  558. 

when  lands  liable  for  debts,  199. 

SCIRE  FACIAS, 

when  unnecessary  to  revive  judgment,  406. 

SCRIVENER. 

when  not  agent,  421. 

SEAL, 

attached  to  clerk's  notice,  210. 

certificate  of  probate,  497. 

certification  of  foreign  will,  498. 

clerk  to  seal  testimony  given  at  proof  of  will,  494. 

letters  of  administration  issued  under,  42. 

will,  475. 

SEAT  IN  EXCHANGE, 
personalty,  149. 

SECONDARY  ADMINISTRATIONS, 
enumerated,  54. 

SECONDARY  FUND, 
defined,  90. 

SECOND  MARRIAGE, 

conveyance  by  wife  of  interest  in  estate  of  first  husband,  735. 
effect  on  will,  483. 
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[References  are  to  Sections.] 
SECOND  MARRIAGE— Co/i/i«ut(/. 

interest    of    husband    in    land    of    wife    dying    during   second    mar- 
riage, 739. 
joinder  of  children  of  former  marriage  in  conveyance,  737. 
joinder  of  husband  in  conveyance,  73r>. 
limitation  on  rights  of  inheritance,  731. 
rights  of  quarantine,  740. 

SECOND  MORTGAGE. 

guardian  should  not  invest,  562. 

SECURITY. 

additional  may  be  re<|uired  by  court,  171. 

administrator's  liability  for  failure  to  take,  173. 

appeal  bond,  426. 

calculation  of  amount,  92. 

not  required  in  sales  by  executor  conducting  partnership  business 

446. 
on  notes  given  at  administrator's  sale,  173. 
I)urchase-money  for  ward's  realty  sale,  623. 
purchase-notes  at  administrator's  sale,  233. 

SEDUCTION. 

guardian's  right  of  action,  rj74. 
survival  of  action.  391,  396. 

SEIZIN. 

See  CoM.Mo.v   Law. 

application  of  rule,  675. 

during  coverture,  not  required  for  estate  in  lieu  of  dower,  726. 

necessary  to  perfect  right  to  dower,  723. 

required  for  vesting  of  estate  by  the  curtesy,  725. 

wife's  interest  in  husband's  land,  728. 

SELECTION, 

guardian,  547. 
widow,  164. 

SEPARATE  ESTATE, 

husband's  consent  not  essential  to  conveyance,  744. 

joinder  of  husband  in  lease,  744. 

lien  for  money  spent  on  property  which  reverts,  697. 

not  liable  for  husband's  debts,  745. 

personalty  of  wife  not  subject  to  debts  of  husband,  742. 

rents  and  profits  belong  to  wife,  745. 
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\ References  are  to  Sections.] 

SEPARATE  INVENTORY, 

when  lU'tessury,  101. 

SEPARATE  PROPERTY, 

bequeathfd  in  mutual  will,  4Tii. 

effect  of  antenuptial  agreements  on  wills,  483. 

wife's  personalty,  333. 

SEPARATE  SUITS. 

against  co-obligors,  265. 
on  guardian's  bond.  '>9."). 

SEPARATION. 

mutual,  not  a  desertion  by  hu.sband  or  wife,  761. 

SERVICE  OF  PROCESS, 

against  substituted  party,  396. 

on  infants,  uT.'i. 

on  joint  executors,  77. 

SERVICES, 

See  Attounky's  Fkks;   Compensation;    Executors  .\Nr)  Administbatobs; 
Surviving  Partnebs. 

allowance,  287,  311,  591.  599. 

appeal  from  order  fixing  allowance  for  administrator,  430. 

charging  estate,  263. 

claim  exhibited  in  administrator's  first  account,  303. 

competency  of  witnesses  in  suit,  417. 

payment  by  guardian,  571. 

personal  liability  of  guardian  on  contract,  570. 

rendered  under  express  agreement  for  compensation,  264. 

surviving  partner's  compensation,  463. 

ward,  556. 

when  claim  not  set  off,  595. 

when  used  as  set-off  in  suit  by  administrator.  369. 

SET-OFF, 

account  prosecuted  to  judgment  not  used,  282. 
action  against  guardian's  bondsmen  for  board,  etc.,  of  ward,  569. 
action  by  ward  upon  guardian's  bond,  591. 
against  liens,  371. 

assignee  of  legacy  takes  claim  subject,  330. 
by  administrator,  118. 
debts  owed  by  heirs,  277. 

defendant's  rights  when  sued  by  administrator  of  insolvent  estate, 
369. 
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IJieferencfs  are  to  Sections.] 
SET-OFF— Continued. 
defined,  277. 

effect  on  widow's  allowance,  329. 
judgment  where  finding  in  favor  of  executor,  280. 
not  pleaded  to  complaint  to  set  aside  guardian's  report.  593. 
pleaded  by  administrator,  274,  275. 
plea  of  guardian  or  sureties.  599. 
right.  118,  231,  404. 
surviving  partner.  453. 
to  legacies  and  distributive  shares.  331. 
when  cross-demands  pleaded,  404. 

when  not  allowed  in  widow's  suit  to  recover  vested  estate,  364 
when  not  barred,  277. 
when  purchaser  has  no  right,  233. 

SETTLE.MENT. 
See  AMEM-niAL  A(iiu:KMK.M8;DM  h.kms    Estates;  Fi.nai.  Settleme.vt- 
I.NKoLVE.Ncy;    Paktiai.  Setti.e.me.vt:    Pust-Nlptial   Scttleme.nts;    Set- 

TLTMEXT  or   ESTATES. 

partiK  rship  Inisiness.  458.  462. 

SETTLEMENT  OP^  ESTATES. 

administrator  as  trustee.  275. 
aggrieved  party  may  appeal,  426. 
by  ecclesiastical  courts,  157. 

decisions  growing   out   of   matters   connected   with    settlement    an- 
peal.  428. 

former  jurisdiction  of  common  pleas  courts.  3. 

jurisdiction  in  circuit  court.  2. 

order  for  final  settlement  where  claim  pending,  966. 

out  of  court,  by  guardian,  590. 

partnership.  458. 

petition  for  final  settlfment  where  claim  pending,  965. 

posti»on<d  until  joint  obligation  matures,  265. 

records  kept.  13. 

resignation  or  removal  of  administrator,  314. 

when  made  without  regular  administration.  24. 

without  administration,  24.  71. 

SETTLEMENT  OF  INSOLVENT  ESTATES, 

See  IxsoLVKNc  y 
SHARES  OF  STOCK. 

See  Certificate  of  Stock. 
considered  personalty.  144. 
when  may  justify  administration,  45. 
when  subject  to  garnishment.  389. 
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SHELLEY'S  CASE, 

rule  and  application,  518,  519. 

SHERIFF'S  SALE. 

administrator  may  rtMifciii  land  sold,  l.'>2,  198. 
satisfaction  of  judgment  out  of  decedent's  property.  405. 
to  serve  notice  of  revocation  of  will,  .'>42. 

SHIFTING   DESCENTS, 

rule  not  used  in  Indiana,  670. 

SICKNESS. 

cause  for  removal  of  e.xecutor.  124. 

SIGNATURE, 

See   ACKNOWLEDOMEXT. 

averment  in  claim  where  note  mutilated,  260. 

certificate  of  probate,  497. 

clerk,  210.  494. 

competency  of  witnesses.  415.  421. 

denial  under  oath,  278. 

effect  on  sale  of  api)raisers'  failure  to  sign.  216. 

Interested  party  as  witness  to  will,  492. 

petition  to  sell  ward's  realty,  613. 

to  bond,  when  retracted,  92. 

wills,  471,  475.  492. 

SILENT  PARTNER, 
rights,  456. 

SISTERS, 

inheritance,  332,  685. 

SITUS, 

does  not  always  follow  domicil,  437. 
personalty,  439. 

SOLDIER, 

use  of  term,  478. 
wills,  476,  478. 

SOLEMN  FORM, 

probate  of  will,  487. 

SOLVENCY, 

See  IxsoLVEXCY. 

does  not  affect  set-off,  277. 
estate,  253,  285,  289. 
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SOLVESCY— Continued. 

executor,  as  defense  in  suit  on  bond,  117. 
no  effect  on  set-off  of  judgments,  404. 
not  warranted  by  as.signor  of  claim,  422. 
single  claim  may  involve,  259. 
sureties,  112,  552. 

SOUND  .MIND, 

defined,  468. 

SPECIAL  AD.MINISTRATOR. 

bond.  112. 

how  controlled,  54. 

order  appointing  special  administrator,  841. 

petition  of  special  administrator  for  sale  of  perishable  property,  877. 

powers  of  special  administrator,  57. 

reasons  for.  56. 

special  administrator  not  appointed   for  bringing  suit  for  personal 

injuries,  400. 
special  administrators  should  be  disinterested  parties,  55. 
special  letters,  842. 
when  necessary,  55. 
when  superseded,  54. 
why  special  administrator  appointed,  54. 

SPECIAL  DEFENSES, 

pleaded  in  trial  of  claims,  276. 

SPECIAL  LETTERS, 
form,  844. 

SPECIAL  PLEADING, 

trial  of  claim,  276,  277. 

SPECIFIC  LEGACIES,  DEVISES,  AND  BEQUESTS, 
bond  for  delivery,  960. 
how  adeemed,  349. 

not  delivered  until  debts  discharged,  344. 
paid  before  general  legacies,  343. 
profits  belong  to  legatee,  348. 
specific  legacy  defined,  343,  346. 
subject  to  ademption,  349. 
suit  on  note  so  bequeathed,  393. 
when  charged  on  realty,  195. 
when  liable  for  debts,  252. 
when  may  be  sold,  196. 
when  not  liable  for  debts,  252. 
when  subject  to  ademption.  349. 
when  testator's  discharge  of  demands  construed,  520. 
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SPECIFIC  LEGATEE, 

See  Lkuatkes. 

SPECIFIC  LIEN, 

attaches  after  levy  of  execution,  363. 

in  force  until  properly  discharged,  365. 

when  payment  takes  precedence  of  administration  costs,  370. 

widow's  liability,  361.  363. 

SPECIFIC  PERFORMANCE, 
when  decreed,  264. 
when  remedy  had  against  devisees,  484. 

SPENDTHRIFT, 

appointment  of  guardian.  ril4. 

guardians.  665. 

under  guardianship,  settlement  of  estate,  2. 

SPOUSE, 

See  HrsHA.Nu  .v.m>  Wife. 
STATE, 

action  to  recover  land  from  alien  plaintiff,  708. 

bonds  payable,  94.  100.  617,  636. 

may  file  information,  709. 

receives  escheated  land.  705.  708,  709.  711. 

suit  upon  guardians  bond,  594. 

to  receive  unclaimed  surplus,  114. 

when  beneficiary  under  contested  will,  527. 

STATEMENTS, 

admissibility  as  evidence,  539. 
claims,  260,  274.  275.  276. 
concerning  minor's  estate.  546. 
for  letters  of  guardianship,  990.  1035. 
In  assessment  of  property.  440. 
liabilities  on  death  of  partner,  1143. 

STATUS, 

issue  of  certain  marriages,  fixed  by  statute,  703. 

legal  status  of  child  based  on  presumption  of  legitimacy,  701. 

retroactive  effect  of  legitimation  status,  720. 

STATUTE. 

See  CoxsTRrcTiox. 

in  pari  materia,  construction.  401. 

retrospective  effect  of  statute  fixing  wife's  rights,  734. 

where  repugnant  to  common  law,  154. 
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STATUTE  OF  DESCENT. 

See  Descknt  and  Distuiui  tion. 
widows  interest  subject  to  quallflcatlons.  727. 

STATUTE  OF  FRAUDS. 

effect  on  contracts.  263. 

when  agreement  within.  166.  264.  281.  390.  570. 

STATUTE  OF  LIMIT.\T10NS. 

See  AiioiNT.s;   Actio.ns, 

action  for  enforcement  of  legacy.  344. 
to  cont»'St  wills.  532. 
to  revoke  election  under  will.  759. 
against  claim  for  services.  263. 
aKaln.st  nonresident  creditor.  383. 

application  to  action  to  set  aBlde  final  settlement    593. 
application  where  suit  to  contest  will  dismissed.  o3.. 
as  defins.-  in  heirs'  contest  of  petition.  213. 
harring  actions.  202.  203.  239.  241.  242.  324. 
bar  to  lien  created  by  legacy.  347. 
burial  expenecs  not  Included.  289. 
claims.  269. 

contest  of  wills.  534.  541.  542. 
debt  to  estate  barred,  66. 
defense  in  action  to  set  aside  sale.  237. 
defense  in  contest  of  in-titlon  to  sell  realty.  213. 
effect  on  charged  devise.  252. 
effect  on  debts.  331.  345. 
effect  on  fraudulent  conveyances.  199. 
effect  on  i)romlses  of  joint  executors.  390. 
effect  on  sale  of  widow's  Interest.  218. 
effect  on  widow's  Interest,  730. 
guardian's  defense.  600. 

heir  barred  from  claiming  unclaimed  estate.  .1- 
may  bar  expenses  of  last  Illness.  290. 

not  affected  by  publication  of  notice  of  grant  of  letters.  2o3. 
partition  proceedings.  793. 
pleaded.  202.  276. 

runs  from  time  of  disaffirmance.  580. 
set-off  not  barred.  404. 
suits,  effect.  589.  594.  632. 
surviving  partner's  promise  to  pay  debt.  456. 
surviving  partner's  suit  on  demand  due  firm,  4o6. 
voidable  sale  by  administrator.  202. 
when  not  in  favor  of  sureties.  97. 
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[References  are  to  lections.] 

SUBPOENAS. 

when  returnable  to  probate  court,  5. 
witnesses,  492,  493. 

SUBROGATION, 

executor  to  rights  of  creditors,  213. 
heirs,  285.  422. 
purchaser.  225,  241,  285. 
stranger  to  creditors'  rights,  285. 
when  ward  not  entitled.  626. 
widow  to  rights  of  creditors,  285. 

SUBSCRIBING   WITNESS, 

beneficiary's  wife  incompetent  to  prove  execution,  492. 

competency  of  witnesses,  538. 

may  affix  testators  name  to  will,  475. 

proof  of  testator's  handwriting,  492. 

wills,  492,  494,  1060. 

SUBSEQUENT  CHILDLESS  WIP^E, 
property  rights,  700. 

SUBSEQUENT  DEED, 

disaffirmance,  579,  580. 

SUBSEQUENT   MARRIAGE, 

casting  of  inheritance  upon  widow's  children,  688. 
distribution  of  lands  among  children  of  the  whole  and  half-blood, 
692. 

SUBSTITUTION, 

coplaintiff,  effect  on  competency  of  witnesses,  423. 

for  purchaser  when  sale  set  aside,  240. 

heirs  as  defendants,  396. 

in  suit,  successor  to  remove  executor,  140. 

legatee  who  dies  in  lifetime  of  testator,  516. 

one  executor  or  administrator  for  another,  396. 

parties,  428,  432. 

SUCCESSION, 

doctrine,  678. 
rules,  666-715. 

SUCCESSOR, 

claim  against  estate  of  former  guardian,  who  converted  assets,  594. 

may  carry  out  order  of  sale,  215. 

may  sue  on  former  guardian's  bond,  594. 

partner  who  dies  while  settling  partnership  business,  463. 
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SUCCESSOR— Continued. 

removed  guardian,  606. 

survival  of  action  to  successor  of  administrator,  396. 
to  executor,  right  to  exercise  power  of  sale,  194. 
when  appointed  for  guardian,  560. 

SUITS. 

administrator,  66. 

administrator  not  sued  in  justice  of  the  peace  courts,  392. 

administrator's  liability  for  costs,  410. 

administrator's  right  to  sue  on  note,  etc.,  393. 

administrator  to  foreclose,  151. 

against  Infants,  608. 

again.st  officers  delinquent  in  management  of  property  of  unknown 

heirs,  354. 
assets  recovered,  109. 
before  final  settlement,  184. 
bonds,  97.  108-120,  314.  341.  4»J1.  594. 
breach  of  covenant.  394. 

by  creditor  under  disability  prior  to  final  settlement,  383. 
by  infants.  607. 
by  mortgagee's  executor,  152. 
by  widow.  364. 

competency  of  witnesses.  417. 
complaint  in  suit  on  guardian's  bond,  598. 
costs  in  suit  to  contest  will.  542. 
creditor  to  set  aside  fraudulent  conveyance.  201. 
damages  to  ward's  realty,  574. 
defense  by  guardian  for  ward.  575. 
disaffirmance  of  deed  before.  580. 

divorce,  within  jurisdiction  of  Marion  County  Probate  Court,  5. 
effect  of  death  of  defendant.  389. 
effect  on  widow's  interest,  730. 
evidence  of  power.  395. 
executors,  administrators,  guardians,  assignees  and  trustees,  5,  389- 

410. 
failure  of  guardian  to  report,  597. 
for  administrator's  failure  to  pay  legacies,  343. 
for  ancestor's  debts.  386. 
foreign  guardian's  right  of  action,  584. 
for  possession,  by  administrator  de  bonis  non,  140. 
guardian  may  maintain,  574. 
guardian's  allowance  of  attorney's  fees,  591. 
guardian's  bond,  596,  600,  605. 
guardian's  duty  to  defend  for  ward,  559. 
heir  may  not  sue  to  recover  before  final  settlement,  330. 
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SUITS— Continued. 

how  administrator  may  obtain  dismissal,  274. 

may  necessitate  administration  pendente  lite,  55. 

measure  ol'  damages,  on  guardian's  bonds,  602. 

necessary  under  statute  for  enforcing  contracts  for  conveyance,  248. 

on  contract,  when  heirs  incompetent  witnesses,  419. 

on  covenants,  394. 

parties  where  heirs'  real  estate  is  involved,  696. 

power  of  executor  to  maintain,  392. 

power  of  special  administrator,  392. 

power  to  prosecute  before  i)robatp  of  will,  52. 

prosecuted  by  special  administrator,  57. 

recovery  of  land  sold  by  guardian,  632. 

recovery  of  possession,  363,  567. 

right  of  administrator,  156. 

right  of  executor  to  bring,  81. 

right  of  third  person,  398. 

state  may  file  information,  709. 

to  enforce  collection  of  debts  for  ward,  574. 

to  prevent  loss  of  testator's  property,  496. 

to  quiet  title,  531. 

to  recover  property  of  unknown  heirs,  353. 

ward  against  guardian,  application  of  statute  of  limitations,  589. 

when  coadministrators  note  not  admissible,  281. 

when  creditor  may  maintain  on  bond,  257. 

when  decedent  not  party,  271. 

when  maintained  on  bond  of  deceased's  administrator,  111. 

when  may  be  maintained  against  heirs,  382. 

who  may  sue  to  construe  will,  531. 

who  entitled  to  sue  for  unpaid  debts  and  legacies,  184. 

widow's  right  of  recovery  of  debts,  361. 

SUMMARY  PROCEEDINGS, 
against  guardian,  570. 
hearing,  138. 

SUMMONS, 

action  to  contest  will,  527. 

action  to  satisfy  judgment,  407. 

interested  parties,  304,  318. 

jurisdiction  of  parties  acquired  by,  209. 

to  revive  judgments  in  favor  of  decedent,  407. 

unnecessary  where  claim  filed,  254. 

when  persons  summoned  may  not  have  settlement  set  aside,  321. 

witnesses,  492. 
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SUNDAY, 

valid  execution  of  will,  475,  508. 

SUPERIOR  COURT, 

action  by  state  against  unclaimed  estate,  712. 
jurisdiction  in  probate  matters,  4.  526,  527. 

SUPERVISION  OF  COURTS, 

business  done  by  clerk  during  vacation,  12. 

SUPPLEMENTAL  COMPLAINT, 
substitution  of  parties,  396. 

SUPPORT. 

children,  545,  546,  556.  713. 

insane  persons  at  public  institutions,  653. 

sale  of  infant's  realty  to  pay,  610. 

suits  within  jurisdiction  of  Marion  County  Probate  Court,  5. 

SUPREME  COURT. 

appeals,  396,  426.  435,  543,  702. 

civil  code  provisions  not  applicable  to  probate  matters,  426. 

construction  of  statutes.  404,  467,  627. 

decisions.  518,  541. 

guardian  ad  litem  may  not  appeal  in  own  name,  432. 

opinions,  462,  488.  496.  498.  557,  562,  583.  597,  611,  668. 

provision  for  filing  transcript,  428. 

review  where  court  abuses  discretion  in  admitting  evidence,  424. 

rules,  413,  416.  454.  455.  576. 

SURETY, 

See  Additio.n.al  Bond;    Execitor.'^  axu  Administr.\tors;    Gu.^bdian  a.xd 
W.\bd;   Prixcip.\l  .\nd  Surety. 

additional  bond,  when  suflBcient,  101. 

bonding  company  may  be,  99. 

bond  for  sale  of  realty,  100. 

bond  signed  by  but  one,  effect.  95. 

bonds  of  surviving  partners,  461. 

claim  against  insolvent  estate.  378. 

competency  of  witnesses  in  suits,  414,  415. 

contestor's  bond,  535. 

destroyed  bond,  not  liable  after  execution  of  new,  103. 

effect  of  insolvency,  95. 

executors  and  administrators,  76,  88,  90,  91,  96,  97,  100,  104,  105,  106, 

217. 
guardians,  552,  560.  5S4,  587,  590,  594,  599,  617,  633,  636. 

63 — Pro.  L.\w. 
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SURETY— Continued. 

heirs'  liability  upon  penal  bond,  384. 

insufficiency,  demands  additional  security.  240 

liability,  97,  108,  140,  564,  595.  596. 

may  ask  removal  of  administrator,  125. 

may  be  sued  for  maladministration,  110. 

may  file  account  of  dead  administrator,  314. 

may  not  sue  for  principal's  failure  to  perform  conditions  of  bond, 

116. 
next  friend,  607. 

not  protected  because  bond  not  approved,  116. 
not  released  by  change  of  terms  of  sale  after  execution  of  additional 

bond,  620. 
number  required  for  guardian's  bond,  617. 
protection  on  death  of  principal,  265. 
release  from  guardian's  bond,  553,  601. 
right  where  principal  made  fraudulent  conveyance,  392. 
want  of  care  regarding  solvency,  112. 

what  shown  before  estate  liable  for  decedent's  suretyship,  262. 
when  bond  signed  by  one  surety  valid.  217. 
when  decedent  is  cosurety,  266. 
when  defendant  may  not  set  off  demand  for  money  paid  as  surety, 

404. 
when  judgment  rendered  against,  605. 
when  may  not  enforce  contribution  against  heirs  and  distributees, 

383. 
when  principal  serves  in  two  capacities,  98. 
when  surety  on  general  bond  liable  for  proceeds  of  realty,  619. 
who  becomes  administrator,  when  not  liable,  116. 

SURPLUS, 

accounted  for  by  surviving  partner,  462. 

administrator  must  pay  into  court,  114. 

ancillary  administration,  distribution,  29,  30. 

arising  from  sale  of  lands,  327. 

courts'  jurisdiction  over  distribution,  339. 

debts  from  heir  retained  from  share,  331. 

deceased  partner's  assets,  462. 

disposal,  114,  120,  201,  269,  315,  326,  327,  328,  339,  448,  452,  458. 

paid  into  court  by  surviving  partner,  462. 

paid  out  before  final  settlement  complete,  326. 

partnership  assets,  450. 

partnership  creditors  take,  after  payment  of  individual  debts,  293. 

proceeds  of  realty  sale,  220,  331. 

surviving  partner's  liability,  457. 
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SURPLUS— Continued. 

when  heir  who  has  received  advancement  is  entitled  to  no  surplus, 

337. 
when  paid  to  state  treasurer,  354. 

SURVIVAL  OF  ACTIONS, 

See  Co.MMON  Law. 
breach  of  covenant,  394. 
by  father  for  child's  death,  401. 
common  law  on  decedent's  claims,  389. 
death  of  parties,  389.  392,  396. 

death,  resignation,  or  removal  of  administrator,  396. 
liabilities  due  partnership,  455. 
personal  injuries,  392. 
representatives,  391,  396. 
to  joint  executor  or  administrator.  396. 
wht-n  action  brought  by  or  against  representatives,  276. 
when  causes  survive,  391. 

SURVIVING  PARTNER, 

See  Acts;  P.\rtnkrsiiii';   Siiivivok;   Sirvivokship. 
actions  by  and  against,  392,  450.  456. 
as  executor,  98. 
bond.  461. 

character  in  which  he  may  sue,  456. 
claim  against  estate  for  contribution,  262. 
competency  of  witnesses,  415,  417. 
death  while  settling  up  partnership  business,  463. 
delay  in  settling  up  business,  451. 
discretion  in  payment  of  debts,  449. 
equity  rights,  455. 

jurisdiction  of  Marion  County  Probate  Court  over  matters,  5. 
liability  for  surplus,  457. 
lien  upon  balance  of  assets,  462. 
powers,  448,  452. 

remedy  of  heirs  to  compel  accounting  for  surplus,  457. 
report  of  settlement  and  distribution  of  surplus,  462. 
rights  and  powers,  446-464. 
settlement  of  partnership  affairs,  2. 
survival  of  action  for  liabilities  due  partnership,  455. 
to  concur  in  mortgage  of  partnership  realty,  452. 
to  file  affidavit  to  list  of  liabilities  and  appraisers'  schedule,  460. 
to  settle  partnership  affairs,  458. 
when  allowed  compensation.  463. 
when  appointed  administrator,  40. 
when  heirs  no  locus  standi  against,  457. 
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SURVIVOR, 

descent  and  distribution   rules  subject  to  provision  in  behalf,   G73 

722. 
dower  and  curtesy  abolished,  726. 
inheritance  of  grandparents,  687. 
parent's  inheritance  from  child,  685. 
property  rights,  333. 
rights  of  wife.  522. 

right  to  administer  where  marriage  is  only  voidable.  35. 
right  to  legacy  where  legatee  dies  before  testator,  345. 
spouses  may  not  disinherit  each  other.  700. 
what  interest  widow  takes,  727. 
when  may  receive  land  convoyed  as  gift,  697. 
wife,  estate  restricted,  515. 
wife's  interest  in  husband's  land,  728. 

SURVIVORSHIP, 

death  of  ancestor  and  heir  in  same  calamity,  667. 

estate  held  joint  tenancy,  77J. 

estates  by  entireties,  776. 

intention  of  testator,  472. 

right  of  election  under  will,  753. 

rights  of  husband  of  former  widow,  739. 

rights  of  surviving  spouse  where  parents  are  dead,  749. 

where  estate  goes  to  surviving  spouse,  749. 

SUSPENSION  OF  OWNERSHIP, 
length  of  time,  713. 
realty,  714. 

TAXATION, 

See  Tax  Deed;   Taxes;  Taxes  Against  Estates;   Tax  List. 

TAX  DEED, 

effect  of  purchaser's  death,  445. 
rights  of  grantee,  443. 
vacation  by  administrator,  198. 

TAXES, 

bond  for  payment  by  lessee  of  unknown  heirs,  353. 

decedent's  estate,  286. 

guardian  to  pay  ward's  taxes,  567,  568. 

liability  of  decedents'  estates,  436-445. 

liability  of  heirs,  241. 

not  claims  to  be  filed,  256. 

payment,  235,  291,  317,  441,  442. 

precedence  over  debts  due  United  States,  288. 
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TAXES— Continued. 

purchaser's  liability,  232. 

redemption  ot  infant's  land  sold,  632. 

redemption  of  lands  sold  from  person  of  unsound  mind,  649. 

sales  for  taxes,  443-445. 

statute  of  limitations  not  applicable,  27G. 

ward's  realty  may  be  sold  to  pay,  610. 

when  accrued  before  death  of  decedent,  225. 

wife's  inchoate  interest  not  extinguished,  730. 

TAXES  AGAINST  ESTATES, 

See  A.SSESSMENT;  Bo.nu.s  of  Execttoks  a.nd  Administu.xtoks;  Cash 
Value;  DtJCEUE.Nx'.s  Estates;  DELiNyuE.NT  Taxes;  Devisees;  Dom- 
icil;  Executobs  a.\u  Aumi.mstbator.s;  Guabuiax  a.nu  Ward;  Heirs; 
Idiots;  I.nsane  PEB.so.\sr  I.nterrogatorie.s;  Locus;  Mi.xors;  Xotf:s; 
O-Missio.Ns;  Parties;  Per.so.nal  Liability;  Personal  Property- 
Priority;  Receivers;  Rekmbubsements;  Re.side.nie;  Situs;  State- 
me.\t;  Statutes;  Tax  Deed;  Taxes;  Tax  List;  Title;  Treas- 
ubeb;  Trustee. 

TAX  LIST, 

liability  cr  csiaie  for  false  return,  396. 
"omitted  property,"  436. 
when  made,  l.i'. 

TECHNICAL  WORDS. 

construcrion  in  will,  502,  503,  509. 
used  to  create  limitations,  515. 

TEMPORARY  AD.MINISTRATOR, 

See  Special  Administrator. 

TEMPORARY  OrARDIAN. 

Insane  persons,  1037,  1038. 

TEMPORARY  RESIDENCE, 

effect  on  jurisdiction  of  courts,  8. 

TENANCY  BY  THE  CURTESY, 

See  Curtesy;  Dower;  Husband  and  Wife. 

TENANT, 

action  on  death  of  judgment  debtor,  228. 

life  tenants,  rights,  147,  260. 

summoned  to  make  defense  against  judgment,  407. 
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TENANTS  IN  COMMON, 
gift  of  testator,  472. 
inheritance,  684,  685. 
partition,  786. 
payment  of  rent,  795. 

TENURE, 

governed  Ijy  lex  loci,  668. 

TERMS. 

effect  of  change  in  terms  of  sale,  620. 

public  sale,  173. 

notice  of  sale,  234. 

sale  of  realty,  372. 

sale  without  order  of  court,  192. 

specified  in  order  of  sale,  232. 

ward's  realty  sale,  625. 

TERRE-TENANTS, 

complaint  where  defendants  to  action  to  revive  judgment,  409. 

TESTAMENTARY  CAPACITY, 

See  Wills. 

testa:\ientary  guardian, 

recognition  by  statute,  544. 
refusal  to  accept  trust,  548. 

testamentary  INSTRUMENTS, 

See  Wills. 
wills  and  deeds  distinguished,  479. 

TESTATOR, 

See  Decedexts'  Estates;  Executors  and  AnMixisTRATOR.s;   Wills. 

admissibility  of  declarations,  511,  539. 

construction  of  will  governed  by  law  at  time  of  death,  508. 

evidence  as  to  mental  condition.  538. 

expert  testimony  concerning  mental  capacity,  540. 

intention  governs  construction  of  will,  194,  472,  510,  513,  514,  518, 
519,  521,  523,  524. 

may  charge  debts  upon  realty,  195. 

must  divest  himself  of  all  interest  before  gift  regarded  as  advance- 
ment, 695. 

no  partition  contrary  to  intention  expressed  in  will,  392. 

place  of  death,  effect  on  probate  of  wills,  490. 
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TESTATOR— Continued. 

proof  of  handwriting.  492. 

property  belongs  to  executor,  496. 

republication  of  will,  486. 

right  to  name  executor,  47. 

selection  of  attorney  not  binding  on  executor,  313. 

sound  mind  presumed,  529. 

TESTIMONY, 

administrator  as  witness  in  partnership  action,  456. 

adverse  party,  424. 

assignor  or  grantor  excluded.  422. 

attorney,  538. 

claimant,  425. 

decedent's  agent,  421. 

decedent's  deposition,  413. 

establishment  of  child's  legitimacy,  702. 

excluded  when  by  parties  as  to  matter  prior  to  ancestor's  death,  419. 

for  parol  contract,  264. 

interested  party  a  subscribing  witness  to  will,  492. 

intermeddler,  70. 

living  parlies,  421. 

subscribing  witness  to  will,  475. 

surviving  partner,  when  admissible,  415. 

to  show  fraud  or  undue  influence,  507. 

when  may  be  excluded,  413. 

when  one  witness  may  prove  execution  of  will,  478,  492. 

when  persons  legally  disqualified,  411. 

when  physician  incompetent  witness,  488. 

witness,  where  objections  overruled,  424. 

THEFT, 

administrator's  liability  for  loss.  301. 
penalty  for  theft  or  concealment  of  will,  491. 

TIME, 

See  Statute  of  Limitations. 

action  to  contest  will,  527,  534. 

bringing  suits  for  recovery  of  property  sold  by  administrators,  242. 

election  under  will,  753,  754. 

filing  appeal  bond,  433. 

filing  claims,  254,  271. 

filing  petition  to  resist  claims  allowed,  272. 

for  appointing  administrator  de  bonis  non,  64. 

making  inventory,  160. 

notice  of  sale,  234. 
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TIME— Continued. 

probate  of  will.  487. 
production  of  will,  491. 
specified  in  order  of  sale,  232. 
vesting  of  estates,  524. 
widow's  selection,  1U4. 

TITLE. 

See  Adverse  Pcsses.sio.v;   Qcikt  Title. 

alien's  rights.  473,  707,  70S. 

cannot  be  in  abeyance,  709. 

competency  of  evidence  as  to  conversation,  423. 

competency  of  witnesses  when  administrator  assails  title,  413. 

conferred  on  heirs  upon  ancestor's  death,  332. 

confirmation  by  naturalization,  706. 

controlled  by  le.x  loci,  668. 

decedent's  land,  190. 

distributive  share  vested   in  distributee.  32G. 

effect  of  partial  divesting,  485. 

effect  on  devise  of  reconveyance  made  to  testator,  484. 

effect  on  devise  or  bequest  where  lost  will  established,  499. 

executors  and  administrators  to  decedent's  property.  83.  291. 

governed  by  lex  loci,  668. 

heirs,  238,  502,  666,  669. 

holder  taxed  as  owner,  437. 

how  acquired,  686. 

how  divested  from  heirs'  land,  205. 

involved  in  executor's  right  to  sell  land,  206. 

legatee's  title  dependent  upon  executor's  consent,  344. 

must  be  devised  to  cut  off  heir  at  law,  193. 

on  voluntary  partition.  788. 

partnership  choses  in  action,  456. 

personalty,  170,  177,  213.  250,  330. 

promissory  notes  due  decedent,  180. 

property  omitted  from  inventory,  162. 

property  sold  by  executor,  170. 

protection  of  purchaser  where  guardian  acts  fraudulently,  626. 

purchase  of  outstanding  title  by  cotenant.  796. 

purchaser  at  administrator's  sale  of  realty.  197. 

purchaser  at  guardian's  sale,  628,  632. 

purchaser  from  heirs  where  will  not  produced  within  three  years., 

491. 
purchaser  takes  decedent's,  232. 
question  in  partition  proceedings,  791. 
realty,  jurisdiction  of  Supreme  Court  in  probate  matters  involving 

title,  429. 
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[References  are  to  Sections.] 
TITLE— Continued. 

realty,  not  passed  by  nuncupative  will,  478. 

realty  title  vests  in  heir  on  ancestors  death,  696. 

realty,  vests  in  heirs,  85. 

relative  worth  of  different  kinds,  690. 

to  lands  fraudulently  conveyed,  201. 

unclaimed  estates,  vests  in  state,  712. 

ward  holds  title  to  property,  559,  567. 

ward's  realty  ordered  sold,  612. 

ways  of  acquiring  by  purchase,  686. 

when  asserted  by  intermeddler,  70. 

when  e.xecutor  is  custodian,  193. 

when  heir  is  divested,  189. 

when  must  be  proved.  213. 

when  vesting  in  administrator,  154,  436. 

widow  to  estate  of  five  hundred  dollars.  363. 

TITLE  BOND, 

appointment  of  commissioner  to  execute  deed,  3. 

commissioner's  deed,  955. 

conveyance,  247,  248. 

petition  for  conveyance  of  realiv  im.l.-r  title  bond,  953. 

TO.MBSTONE. 

payment.  289. 

TORTS, 

St-e  L'm.m  mo.n  Law. 

administrators.  73.  177,  391.  392,  450. 

e.xecutors,  235,  391. 

infants,  583. 

rule  concerning  abatement  of  actions.  396. 

survival  of  action,  391. 

trial  of  claims  against  estates,  280. 

wards,  574. 

wrongdoer  may  not  take  advantage  of  own  tort,  699. 

TRADE-MARK, 

personalty.  149. 

IRANSCRIPT. 

application  of  provision  for  filing,  428. 
letters  as  evidence.  42,  395. 
time  for  filing.  431.  432. 

TRANSFER, 

certificates  of  stock,  179. 

6-1 — Pko.  Law. 
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TllASSFER— Continued. 

jurisdiction  of  common  pleas  courts  to  circuit  courts.  4. 
notes  due  decedent,  180. 
partnersliip  jiropcrty,  A^t'2. 

TRANSFER  OF  CI.AI.M. 

conipf'tency  of  witnesses,  422. 

lialjility  of  administrator  wiien  claim  has  merits,  273. 

of  administrator,  269. 

pleading  and  practice.  274.  275. 

time,  268. 

to  issue  docket,  270,  273. 

when  disallowed,  268. 

TRAVELING  EXPENSES. 

when  allowed  adniinistiator.  311. 

TREASURER, 

action  to  rerover  unpaid  taxes,  438. 

care  of  funds  from  escheated  estates,  710. 

county,  action  for  delinquent  taxes.  260. 

may  seize  personalty  for  delinquent  taxes,  441. 

remedy  for  decedent's  delinquent  taxes,  443. 

state,  to  receive  proceeds  of  realty  of  unknown  heirs,  353. 

state,  when  may  receive  surplus.  354. 

to  issue  statement  concerning  delinquency,  442. 

TRESPASS, 

action  against  legatee  in  possession  without  executor's  consent.  344. 

action  by  administrator.  149,  392. 

right  of  action  for  trespass  on  infant's  realty,  607. 

TRESPASS  QUARE   CLAUSUM   FREGIT, 
joinder  of  causes,  398. 

TRIAL, 

See  Evidence;  He.vrixg;  Pleading  and  Pkactice. 

action  on  guardian's  bond,  594. 

administrator's  claim,  269,  271. 

claims,  268,  277,  280,  284. 

for  removal  of  executor,  135. 

instructions  of  guardian  for  spendthrifts  and  aged  persons,  665. 

jury  may  try  claims  against  estates,  273. 

removal  of  executor,  how  conducted,  137. 

right  of,  by  jury,  137. 

special  pleadings  in  trial  of  claims,  276. 

upon  exceptions  to  final  report,  319. 

when  contest  of  wills  tried  by  jury,  537. 
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[References  are  to  Sections.] 

TROVER, 

See  TuovKi!  and  Conversion. 
action  against  legatee  in  possession  without  executor's  consent,  344. 

TROVER  AND  CONVERSION, 

administrator's  power  to  maintain  suit,  392. 
executor's  liability  at  common  law,  410. 

TRUST. 

See  Bkk.\(ii  of  Trist;    Rksiltinc.    Tkist;    Trist    Deeds;    Trustees; 
Tiu  ST  Estatk;  Tki.st  Fim). 

complaints  to  dissolve   within  jurisdiction   Marion  County  Probate 

Court.  5. 
executor  may  not  renounce  in  part,  48. 
guardian  to  exercise  reasonable  care  in  management.  562. 
shifting  by  coexecutor,  76. 
vacation  by  court,  33. 

violation  of  duties  as  ground  of  action,  112. 
when  assets  are  impressed,  28. 
wife's  right  to  interest  in  husband's  lands,  728. 

TRl'ST  DEEDS, 

ownership,  144. 

TRUSTEES, 

See  Assi»;n.mknt  for  CRKDiTfuts;    Tiusr:    Trist  Deed;     Trist    Estate; 
Trist  Fi'Nd. 

acceptance  by  trustee  under  assignment  for  creditors,  1080. 

account  for  management  of  benevolent  devise,  325a. 

administrator's  responsibility.  78.  143.  200,  275,  327,  400. 

auctioneer  acting  as  trustee  should  not  purchase,  232. 

duty  to  pay  taxes,  442. 

executor  as  trustee,  52.  89.  143.  195. 

gift  to  be  applied  to  charity,  474. 

guardian  as  trustee,  571. 

liability  for  confusion  of  trust  property.  237. 

listing  of  nonresidents'  personalty,  437. 

locus  of  property  not  dependent  upon  residence,  439. 

may  not  sell  property  to  himself,  236. 

municipal  corporation  may  be  tt^ustee,  473. 

personal  representative  as  trustee,  78,  399. 

powers.  80. 

receipt  of  rents  confers  trust  on  administrator,  147. 

reimbursed  for  taxes  paid  out  of  private  means,  441. 

surviving  partner's  liability,  447.  452. 

to  list  personalty  as  trustee,  437. 
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TRUST  ESTATE. 

subject  to  escheat,  709. 

TRUST  FUND. 

damages  recovered  for  death  from  wronKful  act.  403. 
protected  by  bond,  94. 

UNADMINISTERED   ESTATE. 

appointment  of  administrator  de  bonis  non.  63,  68. 
when  amount  should  i)c  found,  114. 

UNCERTAINTY, 

when  will  void,  506. 

UNCLAIMED  ESTATES, 

action  against  by  states.  Til'. 

UNCLE, 

degree  of  relation  to  nephew,  674. 

inheritance,  687. 

UNCOLLECTED  ACCOUNTS, 

order  of  sale  by  trustee  for  creditors.  lOlK".. 
petition  for  sale  by  trustee  for  creditors,  1094. 

UNDUE  INFLUENCE, 

See  Execution  of  Wii.i.s;  Wills. 

admissibility  of  testator's  declaration,  511. 

alleged  in  action  to  contest  will,  527,  532. 

definition,  528. 

disinheritance  of  heir,  513. 

may  bar  appointment  as  special  administrator,  55. 

question  determined  by  jury,  528. 

shown  by  parol  evidence,  507. 

statements  not  competent  to  show,  539. 

testimony  where  ground  for  resistance  of  probate  of  will,  488. 

will  validated  by  codicil,  486. 

UNITED  STATES, 

citizenship  of  persons  born  outside,  704. 

priority  of  debts  due,  288. 

resident  alien's  property  rights,  705. 

UNJUST  CLAIM, 

competency  of  witnesses  in  contest  of  validity,  425. 
defense  in  contest  of  petition  to  sell  realty,  213. 
liability  of  administrator,  269. 
when  guardian  guilty  of  fraud  for  payment,  568. 
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UNKNOWN  HEIRS, 

See  ActocNTS. 

appearance  and  proof  of  title,  354, 

defendants  in  petition  to  sell  realty,  204. 

disposal  of  property,  353,  355. 

judgment  in  action  against  unclaimed  estates,  712. 

proceedings  against  authorized,  205. 

referred  to  in  affidavit,  210. 

UNLAWFUL   DETALNER, 
action  for,  140. 

UNLIQUIDATED  CLAIM. 

right  of  action  may  justify  administration,  45. 

UNLIQUIDATED  DAMAGES, 
inventory  of  claim,  158. 

UN.MARRIKD  WOMAN. 

See  Fkmk  Sole. 

acting  as  administrator,   on   marriage   must  obtain   husband's  con- 
sent to  continue,  38. 
effect  of  marriage  on  guardianship,  606. 
revocation  of  will  by  marriage,  467,  483. 

INPAID  CLAI.MS. 

creditors  under  disabilities  six  months  prior  to  final  settlement,  381. 
when  creditor  may  have  settlement  set  aside,  317,  322. 

UNPAID  TAXES, 

recovery  from  ward's  estate,  608. 

UNRECORDED  MORTGAGE, 
rights  of  mortgagee.  226. 
when  creditors  may  test  validity,  251. 

UNSECURED  CLAIMS. 

enumerated  in  petition  for  insolvent  settlement,  366. 
filed  after  partial  distribution,  375. 

T'NSOUND  MIND, 

allegation  in  complaint  to  contest  will,  527,  532. 
belief  in  spiritualism  as  evidence,  538. 
competency  of  testimony,  418. 

contest  of  will  after  removal  of  disability.  527,  534. 
devisee,  effect  on  purchase  of  land  from  heirs,  491. 
disinheritance  of  heir,  513. 
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UNSOUND  MIND— Continiu'd. 

effect  of  disability  on  probate  wills.  496. 

guardian  ad  litem  appointed  to  protect  Interest  of  incapacitated  per- 
sons. 339. 
guardianship  of  persons.  637  660. 
must  be  proved.  529. 
l)erson  adjudged  by  circuit  court,  2. 
I)erson  may  not  make  will,  466.  468. 
persons  represented  by  guardian  at  settlement,  326. 
shown  by  parol  evidence,  507. 
term  e.xplained,  529. 

USE, 

marriage  as  consideration,  153. 

VACANCY, 

administration,  how  filled,  61. 

before  appointment  of  administrator  de  bonis  non,  62. 

refusal  of  partition  commissioners  to  act,  799. 

VACATION, 

administrator's  sale,  240. 

appointment  of  administrators  by  clerk  during,  32. 

guardian's  final  settlement,  600. 

orders  of  court,  487,  496,  551. 

petition  filed  during,  132. 

powers  of  clerk  of  court  during,  2,  12. 

powers  of  judges  during,  11. 

proof  and  probate  of  wills,  490. 

sale,  178,  181,  630,  939. 

tax  deed,  by  administrator,  198. 

VALUATION  AND  APPRAISEMENT  LAWS, 

when  benefits  not  allowed  in  judgment,  120. 

VALUE, 

bequests  in  nuncupative  wills,  477. 
effect  on  notice,  234. 

estate,  governing  right  to  issue  letters,  22. 
how  estimated  for  advancement,  336,  695. 
of  property,  as  measure  of  damages,  119. 
services,  determines  damages,  264. 

VENDOR  AND  PURCHASER, 

See  Liens. 

notes  of  vendee  when  insolvent,  112. 
order  of  priority  of  vendors'  liens,  293. 
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VENDOR  AND  PI RCHASER— Continued. 

rights  of  surviving  spouse  in  purchase-money  mortgage,  751. 

vendor's  lien  upon  contracts  of  deceased  husband,  750. 

when  purchaser  at  guardian's  sale  entitled  to  vendee's  lien,  628. 

when  vendor's  liens  superior  to  widow's  claim,  727. 

widow's  interest  liable  for  lien  for  purchase-money,  221. 


VENDOR'S  LIENS. 


See  Vendor  a.nu  Pl'bciia.seb. 


VENIRE  DE  NOVO, 
motion.  r?19. 

VENllJ. 

See  Change  of  Venle. 

action  to  set  aside  assignment  of  lease.  392. 

VERDICT, 

may  cure  omission  in  pleading,  113. 

VERIFICATION. 

allegation  in  action  to  contest  will.  527. 

claim,  255. 

complaint  in  contest  of  will,  532. 

failure  to  verify  petition  for  sale  not  fatal  defect,  614. 

guardian's  accounts,  etc.,  559.  560.  585,  602. 

large  items  in  account,  309. 

objection  to  probate  of  wills,  488. 

petitions,  206,  366,  613. 

report  by  joint  executor,  306. 

statement  concerning  minor's  estate,  546. 

VESTED  ESTATES. 

favored  by  law.  524. 

reversion  of  estates,  697. 

statute  abolishing  dower  had  no  effect,  726. 

test,  524. 

time,  524. 

when  husband  has  in  wife's  land,  725. 

widow's  in  lieu  of  dower,  726. 

VESTED   INTEREST, 
descent,  772. 

VESTED  REMAINDERS, 

construction  of  wills,  524. 

favored  by  law.  514. 

not  destroyed  by  subsequent  events,  524. 
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VESTING  OF  LEGACY, 

in  surviving  descendants  of  legatee.  516. 

VICE  CHANCELLOR, 

may  attest  certificate  of  foreign  will,  498. 

VOID  AND  LAPSED  LEGACIES   AND   DEVISES, 
causes,  345. 

devise  discharging  obligation  will  not  lapse,  516. 
personalty,  509. 
realty.  509. 

VOID  AND  VOIDABLE, 

administrator's  sale  to  himself,  197.  237. 

appointmont  of  executors  and  administrators.  142. 

infants'  contracts,  576. 

purchases  by  guardian  of  ward's  property,  563. 

sales  of  ward's  realty,  617,  623,  625. 

sale  violating  sale  order  or  statute.  232. 

VOID   MARRIAGE, 

effect  on  legitimacy  of  issue,  703. 

VOLUNTARY  ASSIGNMENT, 
partnership,  449. 

VOLUNTARY  PARTITION, 

rights,  788. 

VOUCHERS, 

affidavits  in  lieu  of,  963. 

allowance  by  administrator  not  conclusive,  308. 
must  be  filed  by  administrator,  309. 
verification  of  guardian's  account,  559,  585,  602. 

WAGES, 

disposition  by  soldiers  and  sailors,  476,  478. 
due  employe  of  decedent,  order  of  payment,  286. 
when  mother  entitled  to  minor's  wages,  556. 

WAIVER, 

administrator's  statutory  rights,  274. 

appeal  bond,  433. 

defense  of  creditor's  failure  to  file  claim  in  time, '258. 

Incompetency  of  witnesses,  424. 

irregularities  in  filing,  entry  and  transfer  of  claims,  273. 

notice,  211,  924. 
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W  AIX  Eli— Continutd. 

objection  for  failure  to  attach  affidavit  to  complaint  contesting  will, 

532. 
objection  to  strike  out  testimony  of  incompetent  witness,  417. 
personal  privilege  of  infancy,  578. 
recourse  to  valuation  and  appraisement  laws,  233. 
right  of  appeal  in  partition  proceedings,  812. 
right  of  widower  to  interest,  224. 
rights  by  election,  757. 
right  to  administer,  39. 

surviving  partner's  right  to  possession  of  partnership  property,  453. 
verification  of  petition  for  sale  of  land,  206. 
widower's  interest  by  antenuptial  settlement,  224. 
widow's  interest  and  right.  166.  221,  292. 
wife's  joinder  in  mortgage,  727. 

WARD. 

See  Gl  AKDIAN   AM)  Waro. 

WARRANT. 

to  partition  commissioners,  1129. 
when  returnable  to  probate  court,  5. 

WARRANTY. 

how  damages  collected  for  breach  of  covenants,  260. 

not  binding  on  estate,  235. 

not  implied  at  administrator's  sale,  177,  225,  232. 

WASTE, 

administrator's  liability,  213,  339,  392,  433. 

cause  for  removal,  124,  135. 

claim  of  remainderman,  260. 

defined.  110. 

executor's  surety  may  be  sued,  110. 

first   administrator,   no   defense   against  petition   of  second   to   sell 

realty,  203., 
ground  of  action  on  bond,  112. 
grounds  for  receiver  for  partnership  business,  464. 
guardian's  liability,  565. 
heirs  have  right  of  action,  190. 
liability  for,  110. 

payment  to  heirs  before  settlement  may  render  administrator  liable, 
.  297a. 

personal  estate  not  relieved  from  liability,  189. 
responsibility  of  coexecutors,  93. 
right  of  action  for  waste  to  infant's  realty,  607. 
sale  of  ward's  realty,  610. 
surviving  partner's  liability,  447. 
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WEARING  APPAREL, 

omitted  t'lorn  liivpiitory.  Hi2. 

WHOLE  BLOOD. 

See  UKS«i:.\r;    Hai.kHi.ooi);  SrctKssioN. 

WIDOW. 

See  A.MKM  iMiAi,  AiiiiKKMKXTs;   Common   Law;    Ei.i.iihin.    hi  mia.m»  and 
Wikk;  Si  iivivok;  Wiuow's  Ai.i.«»\van(k;   Wimnv's  Lntkuest. 

absolute  right  lo  allowance,  165. 

advancement  to  adminiHtrator  to  pay  dehts.  j.n... 

allowance  a  preferred  claim,  292. 

allowed  five  hundred  dollars,  164,  35r>,  Sf)?,  3K3. 

benefited  by  damages  obtained  for  death  resulting  from  wrongful 
act,  399. 

competency  a.s  witnesses.  417. 

creation  of  ancestral  estate,  688. 

decree  vesting  title  to  estate  under  five  hundred  dollars,  359. 

defendant  in  petition  to  sell  realty,  204. 

descent  of  lands  to  children  of  two  marriages,  692. 

devise  of  life  estate  during  widowhood,  517. 

distribution,  329. 

effect  of  will  on  widow's  interest,  166. 

election  under  wills,  223,  1069. 

estate  in  lieu  of  dower.  722. 

guardian  of  insane  widow.  651. 

has  preference  in  appointment  of  administrator,  34. 

heirs  rights  subjected  to  widow's  rights,  696. 

liow  estopped  from  setting  aside  sale,  243. 

how  interest  divested,  729. 

in  what  sense  heir  of  husband,  385,  419,  690,  728. 

liability  of  widow  for  debts  on  remarriage,  738. 

limitation  of  estate  during  widowhood,  515. 

may  apply  for  removal  of  administrators.  125. 

may  not  compromise  action  for  personal  injuries,  400. 

no  bar  of  alienation  of  interest  in  husband's  estate  during  widow- 
hood, 736. 

no  right  of  action  for  conversion  of  personalty,  392. 

notice  of  proof  of  nuncupative  wills,  476,  477. 

not  liable  for  property  received  by  virtue  of  marital  rights,  381. 

order  vesting  estate,  984. 

party  in  action  to  contest  will  when  beneficiary,  532. 

petition  of  widow  in  estate  less  than  $500.00,  977. 

preferred  claim,  165. 

provision  in  will  must  be  in  lieu  of  interest,  757. 
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WIDOW— Continued. 

redemption  of  property  by  payment  of  encumbrance,  362. 

release  of  allowance,  153. 

relinquishment  of  right  to  administer,  31. 

remarriage  before  receipt  of  distributive  share,  329. 

renunciation  of  administrator  by  widow,  824. 

right  in  personalty.  741,  742. 

right  of  quarantine,  740. 

light  to  rents  and  profits  of  devised  land,  347. 

selection,  164. 

share  in  husband's  estate,  219. 

suits,  115,  167.  364,  531. 

takes  devised  property  subject  to  payment  of  debts,  520. 

to  hold  against  heirs  and  creditors.  24. 

to  what  right  of  dower  attached,  724. 

use  of  dwelling-house,  etc.,  162. 

when  executrix  de  son  tort,  70,  72. 

when  intertst  abfcolute  against  creditors,  221. 

when  liable  as  internuddler,  74. 

when  may  have  revocation  of  letters,  31. 

when  not  party  defendant,  279. 

when  widow  cannot  alienate,  735. 

witness  on  application  for  distribution  of  surplus,  329. 

WIDOWER. 

distribution,  333. 

election  under  will,  1070,  1071. 

estate  by  the  curtesy,  725. 

has  preference  in  appointment  of  administrator,  34. 

interest,  224,  722. 

not  descendant  of  deceased  devisee,  516. 

not  descendant  of  wife,  672. 

relinquishment  of  right  to  administer,  31. 

WIDOWS   ALLOWANCK. 

See  Widows;    Widow's  I.vterest. 
appeal.  432. 

independent  of  debts,  357. 

not  barred  by  acceptance  of  provisions  in  will,  757. 
not  counted  in  making  distribution,  329. 
payment  before  judgments,  293. 
settlement  set  aside  for  failure  to  pay,  323. 

WIDOWS  INTEREST, 

administrator  entitled  to  credit,  299. 
as  affected  by  suits,  730. 
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WIDOWS  INTEREST— C'on^nMed. 

Iractional  part  of  husband's  estate,  329,  332. 

how  divested,  729. 

how  protected,  221. 

liow  set  off,  222. 

husband's  estate,  219. 

in  Ii»ni  of  dower,  722. 

not  barred  by  statute  of  limitations,  242. 

not  included  in  order  of  sale,  214. 

part  taken  in  husband's  estate.  727. 

preferred  claim,  292. 

replaces  dower,  218. 

sale.  218,  220,  221.  222. 

subject  to  creditor's  demands,  727. 

subject  to  judgment  liens,  72:>. 

to  what  lands  entitled,  727. 

when  administrator  liable,  HI. 

where  liens  paid  from  proceeds  of  sale,  243. 

WIFE, 

See  FIrsi!.\.Mi  and  Wikk. 

WILLS. 

See  Absk.nc'e;  Additio.x  ;  Attkst.vtio.n"  ;  Co.mmon  L.vw;  Conte.st  of 
Wills;  De\ises;  Executio.n  of  Wills;  Joi.nt  Wills;  Lost  Wills; 
Mutual  Wills;  Nuncup.xtive  Wills;  Prob.xte  of  Wills;  Proof  of 
Wills;  Succession. 

admissibility  of  evidence,  506,  507. 

advancements  charged,  338. 

affidavit  of  death  and  proof  of  will,  1058. 

agreement  to  leave  property,  264. 

appointment  of  guardians,  548. 

bond  in  contest,  1075. 

certificate  of  probate,  1059. 

clerk's  report  of  probate,  1063. 

complaint  to  construe,  5,  1077. 

complaint  to  contest,  1073. 

complaint  to  establish  lost  will,  1067. 

confirmation  of  clerk's  report,  1064. 

construction,  193,  350,  502-524,  694. 

contest,  525-543. 

corporations  as  beneficiaries,  473. 

costs  in  suits  to  contest  wills,  542. 

course  of  rejected  devise,  758. 

creation  of  estates  by  entirety,  773. 

decree  establishing  and  probating  lost  will,  1068. 
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WILLS— Continued. 

destroyed,  testamentary  capacity,  408. 

devise  discharging  obligation  will  not  lapse,  516. 

devise   of  entire   estate   to   husband   passes  estate   with   burden   of 

debts,  758. 
devise  of  rents  and  profits,  517. 

devise  to  husband  and  wife  share  and  share  alike,  773. 
direction  for  money  to  be  put  at  interest  for  legatee,  713. 
disinheritance  of  heirs,  513. 
division  of  property,  694. 
effeit  of  failure  to  acknowledge  and   report  instrument  of  election. 

754. 
effect  of  testators  declaration,  .'ill. 

effect  on  conveyance  where  concealed  or  unknown,  4".«1. 
effect  on  widow's  interest,  166. 
effect  to  Interrupt  regular  course  of  descent,  749. 
election.  755,  756,  758.  1069.  1070,  1071. 
entry  of  probate,  1065.  1066. 
execution,  revocation  and  probate.  465-501,  528. 

existence  proved  before  letters  granted  to  executor,  45. 

expression  showing  Intention  governs,  191. 

form  of  will  and  codicil,  lii57. 

how  written,  471. 

infants  and  aliens.  469. 

intention  governs.  347.  479. 

joint  executors'  power  of  sal<  ,  I'.H. 

language  construed.  503. 

letters  testamentary,  836. 

married  women.  467. 

may  authorize  sale  without  order  of  court,  191. 

may  not  deprive  husband  or  wife  of  property,  747. 

miscellaneous  rules  for  construing,  508. 

no  partition  contrary  to  testator's  intention,  392. 

notice  of  revocation  of  probate,  1076. 

objections  to  probate,  1072. 

order  adjudging  will  Invalid  and  invoking  probate,  1074. 

order  for  citation  to  produce.  1062. 

order  of  court  construing.  1078. 

partnership  provisions,  451. 

penalty  for  theft  or  concealment,  491. 

persons  of  unsound  mind  incapacitated,  468. 

persuasion  in  execution  of  will,  528. 

petition  for  citation  to  produce  will,  1061. 

probate  of  foreign  will.  498,  1066. 

probate  of  will  in  absence  of  subscribing  witnesses.  1060. 

probate  required,  489. 

proof  of  testamentary  capacity,  468.  487,  488. 
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WILLS— Continued. 

inovifions.  I(i0,  311',  3S5,  446,  516,  729,  7.'>7. 

relationsliip  disqualifles  witness,  475. 

republication  by  testator,  486. 

requisites  for  charitable  bequests,  474. 

revo(ation  by  adoption  of  heir,  784. 

ri^ht  of  adopted  child  under  residuary  clause  In  adopting  parent's 

will,  784. 
riftht  of  election,  753.  754,  759. 
rules  as  to  intention,  503. 
rules  as  to  repugnancy,  504. 
sales  under  will,  192,  947  949. 

i^^elettion  of  attorney  not  binding  on  executor.  313. 
silence  presumes  election  to  take  under  will.  754. 
soldier  and  sailors,  47.S. 
spouse's  election,  333. 

statutory  presumption  of  election  to  take  under  will,  754. 
survivor's  election,  333. 
term  defined,  465. 

testamentary  capacity  presumed,  529. 
testator  may  not  prejudice  creditors,  252. 
time  and  manner  of  making  election,  754. 

titles  of  lands  purchased  from  heirs  where  will  withheld,  491. 
when  construed  to  create  a  vested  estate,  524. 
when  contestant  estopped,  533. 
when  legatee  may  not  avoid  direction   for  deduction  of  debt  from 

legacy,  338. 
when  undevised  estates  chargeable  with  debts,  520. 
where  action  to  set  aside  brought,  526. 
who  may  make,  466. 
widow's  election.  223,  329. 

WITCHCRAFT, 

belief  not  evidence  of  insanity,  538. 

WITNESSES, 

See    Evidence;    Incompetent    Witness;    Subscribing    Witness;    Testi- 
iioNY;  Wills. 

called  by  adverse  party,  424. 

competency,  396,  411-425. 

depositions  for  probate  matters,  493. 

disqualified  by  relationship,  475. 

incompetent  testimony  concerning  mental  incapacity,  538. 

nuncupative  wills,  477. 

proof  of  wills,  476,  492,  500. 

soldier's  will,  478. 
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WITSESSES— Continued. 

state  facts,  not  opinions,  539. 

subpoenaed  lor  probate  proceedings,  493. 

summoned  by  subpoena,  492. 

to  attend  hearing  of  petition,  213. 

to  testify  concerning  account,  305. 

to  testify  when  administrator  petitions  to  sell  land.  206. 

when  may  draw  inferences,  540. 

widow  in  suit  for  allowance,  167. 

widow  may  tfstify  on  application  for  distribution.  329. 

WORDS  AND   PHRASES. 

"blood  of  the  ancestor,"  692. 

•child,"  401.  512,  673. 

construction  in  will,  252,  347.  502,  503. 

conveying  estate  of  inheritance,  523. 

"heirs,"  419. 

"Issue,"  519. 

"next  of  blood,"  692. 

•next  of  kin."  673.  692. 

"nuncupative  wills, ■'  477. 

••of  the  blood."  692. 

"party."  414. 

"pending  such  appeal."  396. 

presumption  as  to  use,  506. 

repugnancy  in  wills,  504. 

•"require,"  424. 

•'restrained. •'  40S. 

rules  for  supplying  in  wilLs,  505. 

"undue  execution."  527.  « 

■"unsound  mind.'^  529. 

WORK  AND   LABOR. 

avoidance  of  infant's  contract.  578. 

WRITS. 

error,  administrator  may  prosecute  when  taken  by  decedent,  506. 

error,  right  of  person  affected  by  suit  to  contest  will,  543. 

habeas  corpus,  applications  for  within  jurisdiction  of  Marion  County 

Probate  Court,  5. 
habeas  corpus,  guardian's  right  to  sue  out,  574. 
habeas  corpus  proceedings,  557. 
possession,  when  plaintiff  entitled,  241. 

WRONGFUL  ACT, 

See   CoMMo.N    Law;    D.vm.\c;ks;    Dk.xth;    Ix.iuriks;    WRoxoFrr,    Dkatii. 

action  for  damages.  399. 

right  of  action  for  injuries  causing  death.  400,  401,  574. 


Hjiji^  GENERAL    INDEX. 

\lirfrrriiris  dir  to  Srctiuns.] 

WRONGFUL  DEATH. 

administrator  in  case  of.  78. 

damages  not  assets,  143. 

nonresid«'nt.  foreign  executor's  riglit  of  action,  82. 

rigiit  of  aition.  :J90. 

YEARS  SUPPORT, 

See  Qi  AKA.vriNK. 
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